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pare a system of pleadings and practice for the several Courts of this State, such 
system to conform as near as practicable to the present New York Code, and 
having reference to the brevity and legal intent of the pleadings; and that they 
^ause the result of their labors to be printed and laid before the Legislature at 
the earliest day practicable. 
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CODE OP PLEADINGS AND PRACTICE. 

AN ACT, 

To simplify and abridge the Pleadings and Practice in 
the Cowris of this State. 

Whereas, it is.deemed expedient that many of the present 
forms of actions and pleadings in the Courts of this State 
be abolished; that others less expensive and complicated— 
and better calculated to promote the ends of justice, be in
stituted in their stead. Therefore, 

Be it enacted ly the Legislature of the State of Minnesota, as 
follows: 

GENERAL DEFINITIONS AND DIVISIONS. 

SECTION 1. Divisions of Eemedies. 
2. Definition of an Action. 
3. Definition of a Special Proceeding. 
4. Division of Actions. 
5. Definition of a Criminal Action. 

. 6. Definition of a Civil Action. 
7. Civil and Criminal Eemedies. 
8. Division of Act. 
9. The Courts of Justice in this State. 

SECTION 1. Remedies.—Eemedies in the Courts of Justice ^^^°^ o f 

are divided into— 
1. Actions. 
2. Special Proceedings. 
SEC. 2. Action.—An Action is an ordinary proceeding in Definition of 

a Court of Justice, by which one party prosecutes another 
party for the enforcement or protection of a right, the re
dress or prevention of a wrong, or the punishment of a pub
lic offence. ~ . ... 

Definition of 
SEC. 3. Special Proceeding.—Every other remedy is a Spe. a special pro-

cial Proceeding. ceeding 
SEC. 4. Division of Actions.—Actions are of two kinds, Division of 
1. Civil. > " . ao t i ona 
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2. Criminal. 
D fiD'ti f ^EC. *>• Criminal Action.—A Criminal Action is prose-

a criminal ac- cuted by the State as a party against a person charged with , 
a public offence, for the punishment thereof. 

a^unact°ionCf SEC. 6. Civil Action.—Every other is a Civil Action. 
SEC. 1. Remedies not merged.—Where the violation of a 

nal remedies right admits of both a Civil and Criminal remedy, the right 
to prosecute the one is not merged in the other. 

Diviaion of act SEC. 8. Division of this Act.—This Act is divided into 
titles and sections. 

The first relates to the Courts of Justice and their juris
diction. The residue relate to Civil Actions commenced in 
the Courts of this State, on and after the 10th day of De
cember, 1858, except as otherwise provided therein, and are 
divided into titles and sections. 

T I T L E I . 

OF THE COURTS OF JUSTICE AND THEIR JURISDICTION. 

1. Of the Courts in General. 
2. Of the Supreme Court. 
3. Of the District Courts. 
4. Of the Courts of Probate. 
5. Of Justices of the Peace. 

OF THE COURTS IN GENERAL. 

of Justice in S E C 9. The following are the Courts of Justice in this 
the State g t a t e . 

1. The Court for the trial of Impeachments. (1) 
2. The Supreme Court. 
3. The District Courts. 
4. The Courts of Probate. 
5. The Courts of Justices of the Peace. 

THE SUPREME COURT. 

SECTION 10. When and where Court to he held. 
11. Session continued from day to day, and adjournment 

• authorized. 
12. Appellate jurisdiction of Supreme Court. 

' 13. The Supreme Court may issue Writs of Error, Certiorari, 
Mandamus, Prohibition, &c. • ' 

14. Powers of Supreme Court. 

(1) See Constitution, Sec. 14, Art. i. 
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15. Court to give its opinions in writing, when—appoint-
' ment of Keporter authorized—reports to be pub

lished. 
16. Power of Judges in vacation. 
17. Provisions in cases of absence of Judges on first day of 

term. 
18. Clerk to adjourn if no Judge appears. 
19. Special terms authorized. 

SEC. 10. The several Judges of the Supreme Court of When and 
this State are hereby required to meet at the Supreme Court where court to 
room, at the Capitol, and hold a session of the Supreme Court 
once in each year,—that is to say : On the second Monday of 
January. 

SEC. 11. Any session of the Supreme Court shall be con
tinued from day to day until the business of the Court shall gession c o n . 
be disposed of, unless otherwise ordered by the Court; but tinned from 
the Court may be adjourned from time to time, for the hearing c 

or decision of any matters or questions, or transaction of 
other business, as convenience or necessity may require. 

SEC 12. The Supreme Court of-this State shall have and Appellate ju 
exercise appellate jurisdiction only, except as otherwise pro- r i s d i c t i o n o f a n 

vided by law, which shall extend to all matters of appeal, 
from the decisions, judgments, or decrees, of any of the Dis
trict Courts, in all matters of law or equity, and may also 
extend to all questions of law arising in any of the said Dis
trict Courts : > 

1. Upon a motion for a new trial in arrest of- judgment, or 
in cases reserved by said Court: 

2.' In a final judgment in the District Courts, in any action 
commenced therein or brought there from another Court, and 
upon appeal from that judgment to review any interlocutory 
order, involving the merits, and necessarily affecting the 
judgment : 

3. In a judgment or decision of any District Court in a. 
criminal action. 

SEC. 13. The Supreme Court shall have power to issue 
Writs of Error, Certiorari, Mandamus, Prohibition, and all Powers of so
other writs and process, not especially provided for by law 
to all Courts of inferior jurisdiction, to corporations and to 
individuals, that shall be necessary ,t,o the furtherance of 
justice and th,e execution of the laws ; but no Wri t of Error 
shall operate as a stay of proceedings or execution, unless so 
ordered by the Court, upon motion, or by one of the Judges 
thereof in vacation, except in cases otherwise provided by law. 
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SEC. 14. The Supreme Court shall be vested with full 
power and authority necessary for carrying into complete 

Powers of s n . execution all the judgments, decrees and determinations in 
preme court the matter aforesaid, and for the exercise of its jurisdiction 

as the supreme judicial tribunal of the State ; and may by 
order, from time to time, make and prescribe such general 
rules of practice and regulations for the said Supreme Court, 
not inconsistent with the provisions of this act, as it may 
deem proper. 

SEC. 15. The said Court shall in all cases decided by it, 

oDkSon°ingwri- &*ve ^ s ° P m i ° n iQ writing, at the term when such cases are 
ting&c argued, which shall be filed with the Clerk of said Court, 

with the other papers in the case, and the said Court shall 
appoint some proper person to report its doings in all causes 
decided ; which reports shall be published from time to time 
according to law. 

SEC. 16. Any one of the Judges of the Supreme Court 
_ .shall have power in vacation to issue any of the writs or pro-

jndgeainvaca-cess, which the said Court is allowed by law to issue. 
o n SEC. IT. If any two Judges of the Supreme Court shall 

not attend on the first or any other day of the term, the 
Provision in Clerk shall enter such fact on record, and the Judge present 

case of ab- shall adjourn the Court to the next day, and so on from day 
first day of tie to day for six days, if neither of the absent Judges appear ; 
t e r m at the end of which period, all matters pending in said Court 

shall stand continued until the next regular or special term 
of said Court. 

SEC. 18. If neither of the Judges appear, the Clerk of 
journ in case said Court may adjourn from day to day, as provided in the 
J° a r g

u d g e ap" preceding section. 
SEC. 19. Whenever, from any 'cause, it shall appear to 

Special terms * n e J ^ g e s °f t n e s a ' ^ Court, or any two of them, that the 
authorized public interest requires that a special term of the said Court 

be held, the said Judges, or any two of them, shall have 
authority to appoint a special term of said Court, giving 
thirty days previous notice thereof, by advertisement publish
ed in a newspaper, at the seat of government of the State. 

OF THE DISTRICT COURTS. 

SECTION 20. The State divided into Judicial Districts. 
21. Times and places of holding the District Courts. 
22. Jurisdiction of District Courts. 
23. Equitable jurisdiction of the District Courts. 
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SEC. 20. The State shall be divided into Judicial Districts 
. as follows: The state di-

1. The counties of Washington, Chisago, Manomin, Anoka, V^\ J51? .J°~ 
Isanti, Pine, Buchanan, Carlton, St. Louis and Lake shall 
•constitute the First Judicial District. 

2. The county of Kamsey shall constitute the Second Judi
cial District. 

3. The counties of Houston, Winona, Fillmore, Olmsted 
and Wabashaw shall constitute the Third Judicial District. 

4. The counties of Hennepin, Carver, Wright, Meeker, 
Sherburne, Benton, Stearns, Morrison, Crow-Wing, Mille Lac, • 
Itaska, Pembina, Tod and Cass shall constitute the Fourth 
Judicial District. 

5. The counties of Dakota, Goodhue, Scott, Eice, Steele, 
Waseca, Dodge, Mower and Freeborn shall constitute the 
Fifth Judicial District. 

-6. The counties of Le Seuer, Sibley, Nicollet,^Blue-Earth, 
Faribault, McLeod, Benville, Brown, and all other counties 
in the State not included within the other districts, shall con
stitute the Sixth Judieial District. 

SEC. 21. The general terms of the District Courts of the f
T

h
in5!;*p^•<!e, 

State shall be held at the times and places following: trict court 

1. In the First Judicial District, 

% . In the Second Judicial District, 

3. In the Third Judicial District, 
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4. In the Fourth Judicial District, 

5.' In the Fifth Judicial District, 

6. In the Sixth Judicial District, 

Ssc. 22. The District Courts of this State shall Lave'ori-
Jurisdictionofginal jurisdiction in all civil actions within their respective 
district oourt districts, w hen the sum in controversy shall exceed one hun

dred dollars: and in civil actions of which a Justice of the 
Peace has not jurisdiction, whatever may be the amount in 
controversy: and appellate jurisdiction from Courts of Pro
bate and Justices of the Peace, as hereinafter provided;- and 
shall also have original jurisdiction of all criminal actions 
where the punishment shall exceed three months' imprison
ment or a fine of more than one hundred dollars (1)': and 
appellate jurisdiction of criminal actions, as hereinafter pro-

• vided; and the judges of said court shall be conservators of 
the peace. 

SEC. 23. The District Courts shall also have original juris-
Eqnitable jo- diction of all matters in equity: and shall have power to ap-

hoidingSatrict point receivers, make interlocutory orders, grant injunctions 
court a s herin after provided, and to issue writs of ne exeat, attach

ment, and sequestration: and to grant and enforce equitable 
relief in all cases where a complete and adequate remedy 
cannot be had at law. 

O F THE COURTS OF PROBATE.—(2). 

SECTION 24. Court of Probate established. 
' 25. Jurisdiction of Courts of Probate. 

(1) See Constitution, 'Article 6, Sections 5 and 8. 
(2.) See Section 274, Title 11. Also, Sec. 601, Title 1. 
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26. Jurisdiction of Courts of Probate. 
27. Jurisdiction exercised by one Judge exclusive. 
28. Court of Probate must be held by the Judge thereof, or in 

his absence by the District Attorney. 
29. Probate Court shall be always open. 
30. Proceedings in Probate Court. 
31: Office open, when; Court may be held, where ; Judge 

must provide books, &c. 
32. Books to be kept by Judge—what to contain. 
33. Eegister—what to contain. 
34. Index to each book. 
35. Successor may complete unfinished business. 
36. Judge cannot be Attorney in certain cases. 
37.. Costs may be awarded. 
38. Judge may issue executions. 
39. Process—by whom executed. 
40. Judge has care of certain persons. 
41. Guardians may be appointed, and their duties. 
42. The Board of Supervisors or a Justice of the Peace may 

apply for appointment of guardians for certain persons. 
43. Application, how made, and what to contain. 
44. The Judge must appoint time and place to investigate. 
45. Judge must issue citation—how served. 
46. Jury must be empanelled—their duties. 
47. How trial must be conducted. 
48. Party complained of may appear by self or Counsel. 
49. Inquisition of the Jury—how made, and what to contain. 
50. When the Judge must appoint Guardians. 
51. Appointment—how made and what to contain, and how 

notice must be given. 
52. The Guardian must be sworn, and give security. 
53. Judge must appoint Appraisers—inventorymust be made, 

and how made. 
. 54. The power of such Guardians. 
55. How Guardians must pay the debts. . 
56. When real property may be sold to pay debts. 
57. When disability is not permanent—how to proceed. 
58. How sale or mortgage must be conducted, and the dis

posal of the proceeds. 
59. Guardian may be required to give new security, and is 

subject to the direction of the Judge. 
60. When Guardian may execute conveyance of real "property. 
61. When the authority of the Guardian ceases. 
62; How Guardian must be removed. 
63. Judge how to proceed upon application for the removal 

of a Guardian. 
64. Fees of a Judge on the appointment of Guardian, and 

when he may order costs. 
65. Persons under Guardian cannot contract. 
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SEC. 24. There shall be established in each organized 
Oonrt of pro-county of this State, a Probate Court, with the jurisdiction 

Trnte establish- ^^fa^ fry this act, but nothing contained in this act shall 
affect the proceedings now in said Courts. 

SEC. 25. The said Probate Courts shall have exclusive 
jjrigdigti^jjurisdiction in the first instance, in the county to take the 

ofconrtsofpro proof of Wills. 
1. When the testator, at or immediately before his death, 

was an inhabitant of the county, in whatever place he may 
have died: 

2. When the testator not being an inhabitant of this State, 
shall have died in the county, leaving assets therein : 

3. When the testator not being an inhabitant of this State, 
shall have died out of the State, leaving assets in the coun-
ty : 

4. When the testator not being a resident of this State, 
shall have died out of the State, not leaving assets therein, 
but when assets thereafter come into the county. 

5. When real property devised by the testator is situated 
in the county, and no other Probate Court has gained juris
diction under either of the preceding subdivisions of this 
section. 

SEC. 26. The Probate Court has jurisdiction also, 
1. To take proof of a Will relating to real property situated 

- • i- i- Au t a e county, when the testator shall have died out of this Jnnsdiction of _ . . . . . , 
courts of pro- btate, not being an inhabitant thereof, and not leaving assets 
b a t e " therein : 

2. To grant and revoke letters testamentary and of admin
istration : 

3. To direct and control the conduct, and settle the ac
counts of Executors and Administrators : 

4. To enforce the payment of debts and legacies and the 
distribution of the estates of intestates : 

5. To order the sale and dispose of the property of deceased 
persons : 

6. To appoint and remove Guardians, to direct and control 
their conduct and settle their accounts : 

1. To take the care and custody of the person and estate of 
a lunatic or habitual drunkard residing in the county: 

8. To direct the admeasurement and allotment of Dower: 
9. To exercise the powers and duties conferred upon it by 

law. 
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SEC. 27. The jurisdiction acquired by any Probate Court 
over a matter or proceeding is exclusive of that of any other jurisdiction 
Probate Court, except when otherwise provided by law, and 0™"™^ *J_ 
when a Guardian is appointed or any other proceeding is clusively 
commenced in the Probate Court of a particular county, all 
further proceedings in respect to the same, must be continued 
in that Court. 

SEC. 28. The Probate Court of each count}' must be held 
by the Judge of the Probate Court; and in case the Judge of taS^muaf be 
Probate is unable to act. or if the office be vacant, then the keld b/ , .Mge 

' ' thereof &c 
said court must be held by the District Attorney of the 
county. 

S E C 29. The Probate Court shall be always open for the 
transaction of business within its jurisdiction; but it shall probate court 
be the especial duty of the Judge of Probate to attend at his ° ^ b e a l w a y s 

office on the first Monday of each month, and then hold a 
Probate Court. 

SEC. 30. There are no pleadings in the Probate Courts of 
this State. The proceedings are those prescribed by statute, probate court 
The granting of letters of administration and testamentary 
may be known as the appointment of administrators or exec
utors; the proceedings in these courts are upon the applica
tion of a party, verbal or written, and when verbal, entered 
in the minutes of the court, and when written, they are to 
be filed. The powers of a Judge of Probate are exercised by 
means of: 

1. A citation to a party. 
2. An affidavit, deposition, examination, or statement un

der oath of a party or witness, or other legal and competent 
evidence. 

3. A subpoena to a witness, or attachment to compel his 
attendance, or commitment for refusal to testify. 

4. Orders, judgments and decrees. 
5. An execution, warrant, or other process to enforce 

them. 
S E C 31. The Judge of Probate must keep an office open 

at. reasonable hours, suitable and convenient for the trans ac- Office open,, 
tion of business and for the deposit and safe keeping of the 
public books and papers under his charge. He may hold his 
court at any other place in his county, which he may from 
time to time appoint, reference being had to public conven
ience. (1). He must also provide suitable cases for the -

(1.) See Sec. 31, majority Report. 
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books and papers of his office, the expense of which is a 
county charge; they belong to the county, and must be de-
delivered by the Judge of Probate to his successor in office. 

SEC. 32. The following books must be kept by the Judge 
of Probate: 

1. A register in which shall be entered a memorandum of 
Books to be a u official business transacted by him, or in his office, apper-

—what to eon- taining to the estate of each person deceased, under the name 
a l n of such person; that pertaining to the general guardian of 

•an infant, under the name of such infant; that pertaining to 
an insane person or drunkard, under his or her name. 

2. A record of Wills, in which he must record all Wills 
proven before him, with the certificate of probate thereof; 
and of all Wills proven elsewhere, upon which letters testa
mentary or,of administration are issued by him. 

3. A record of appointment of Administrators and Execu
tors, of general Guardians of infants, of Guardians of insane 
persons arid drunkards, of the appointment of Admeasurers of 
Dower, with all orders relating to the same and the admeas-
urers' report. 

Register what SEC. 33. The Judges of Probate must cause to be entered 
to contain a n ( j kept in the register, mentioned in the first subdivision 

. of the preceding section, a balance sheet of the accounts of. 
Administrators, and Guardians, and Trustees before him,with 
his orders and judgments relating to the same, a memoran
dum of execution issued thereon, with a note of satisfaction 
when satisfied; also, all orders relating to the sale of real 
estate, atfd to the distribution of the proceeds thereof, and all 
orders made by him in the discharge of his official duties. 

SEC. 34. To each of such books there must be attached an 
book* ° ea° Index referring to the entries in alphabetical order, under 

the name of the person to whose estate or business they re
late, and indicating the page of the book where the entry is 
made. 

Snccesaormay SEC. 35. The successor in office of any Judge of Probate, 
nnishe'a^bnsi-^9,8 P o w e r to complete any unfinished business commenced 
nesa by his predecessor. 

SEC. 36. A Judge of Probate cannot be Counsel or Attor
ney in any civil action for or against any Executor, Adminis-

DeUattorneyDin trator, Guardian, or minor, Trustees, or other person over 
certain cases whom or whose accounts he would by law have jurisdiction, 

whether such action relates to the business of the estate or not. 
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SEC. 31. Costs may be awarded in favor of one party Costs must be 
against another, to be paid personally or out of the estate or 
fund in any proceeding contested adversely before the Judge 
of Probate; but such costs shall not exceed those allowed in 
the District Court for a trial in an action of law; witnesses 
fees and other disbursements equal to those allowed in the 
District Court, may also be allowed. 

S E C 38. Orders for the payment of money, may be en
forced by execution, or otherwise, in the same manner as iBaue execution 
judgments for the payment of money in the District Court; 
except in the Probate Court, all process is issued by the 
Judge of Probate. 

SEC. 39. Executions, Warrants and other process issued 
Pr OCGSS Tjv 

by a Judge of Probate, must be executed by the sheriif or whom oxecu-
coroner of the county to which they are sent to be executed, t e d 

in the same manner and with the same powers and responsi
bilities and fees, as process issued from the District Court. 

SEC. 40. The Judge of Probate of the county, has the 
care and custody of the person and pioperty of idiots, luna- Judge has J * i • i i P ca re of certain 
tics, and other persons of unsound mind; and 01 persons persons 
who, in consequence of habitual drunkenness, or for any other 
cause, are incapable of the proper care and management of 
their own property, all of whom are known in the statute, as 
insane persons or habitual drunkards. • * 

SEC. 41. For the purpose of exercising these powers, the 
Court may appoint one, two, or three Guardians in each case be appointed 
whose duty it is— ' ™* t h e i r d°-

1. To take possession of the property of the person, and 
manage the same in a manner proper to produce income, and 
to prevent its being wasted or destroyed: 

2. To take the care and custody of such person, and so 
far hold him in restraint as may be necessary to prevent in
ju ry to the person or property of himself or others: 

3. To provide out of his property for the maintenance of 
such person and his family, and the education of his children: 

4. To make an inventory of his property, real and per
sonal, and to file the same in the office of the_ Judge of Pro
bate, immediately after the appointment of such Guardian, 
and to keep, and annually file in the office of the Judge of 
Probate, an account of all sums received and expended for 
the. year, verified by his oath. 

S E C 42. The Board of Supervisors of the county, or any 
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Justice of the Peace therein, where the insane person or 
Application habitual drunkard resides, or any member of the family of 

for appoint- s u c n insane person or drunkard, or any person related to him 
dian by blood or marriage, may apply to the Judge of Probate for 

the appointment of such Guardian. 

Application SEC. 43. Such application must be in writing, stating the 

*°ht Itadcon^^acts u P o n which it is founded, and verified by the affidavit 
tain of the applicant, to the effect that he believes it to be true. 

SEC. 44. Upon receiving the application, the Judge of 
The judge p r o ba te must immediately appoint a time and place in the must appoint . * -n ± 

time and place county where the insane person or drunkard resides, to in
to investigate v e s t i g a t e t j j e t r u t h 0f the allegations made in the application, 

which time must not be less than eight, nor more than twen
ty days thereafter. 

SEC. 45. The Judge of Probate must also issue a citation 
Judge mustto t n e i n s a n e person or drunkard, to appear at the time and 

issue citation, place specified, and show cause, if any he have, against the 
how S6rvfid . • • . 

application; such citation, with a copy of the application, 
must be served by the sheriff or coroner, at least six days be
fore the time of appearance, on the insane person or drunkard, 
and on some member of the family of such person, or of the 
family in which. he resides, of suitable age and discretion' 
other than the applicant. 

SEC. 46. At the time and place appointed, or at such other 
Jury most be time a s t n e hearing may be adjourned to, for cause shown, 

thmpadmt-led *^e J u c ' S e 0I" Probate must attend, and draw and impannel a 
jury of six persons in the same manner as a jury is drawn 
and impanneled by a Justice of the Peace, for the trial of 
civil actions. When a jury. is duly impanneled, it must be 
sworn by the Judge of Probate, to investigate the truth of 
the matters stated in the application, and to find a true inqui
sition thereon, according to the evidence. 

SEC. 47. The Judge of Probate must preside at the trial, 
How the trial and decide all questions of law arising therein; and the trial 

ducted e C°Q" must be conducted in all respects like a trial in a civil action, 
except as otherwise provided in this Act. 

SEC. 48. Upon such trial, the alleged insane person or 
.Far,ty

f
com "drunkard may appear by counsel, and may produce witnesses 

appear by self on his part; but whether he appear or not, the applicant 
or counci m u s t prove the truth of the allegations made in his applica

tion. 
SEC 49. The inquisition of the jury must be in writing, 
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and subscribed by the jury, or the foreman thereof, and must 
declare that there exists no sufficient reason for the appoint
ment of Guardians, or that the person is in one of the condi- ioai^siti0I1 0 r 
tions mentioned in section forty, specifying which of them; the jury&o 
the Judge of Probate must instruct the jury as to the form of 
the inquisition, and it may be formed and subscribed in his 
presence; but he can take no part in the deliberation of the 
jury, nor advise them in respect to their decision, except on 
questions of law. 
. SEC. 50. If the jury find that the person is in one of the 
conditions mentioned in section forty, the Judge of Probate 
must immediately appoint one or more Guardians (not ex- m

w ? e n ^ S t 
ceeding three in number) for him. When the application guardiana 
sets forth a cause other than habitual drunkeness, they must 
state in the inquisition whether or not in their opinion the 
disability is likely to be permanent. If the jury find that 
there exists no sufficient reason for the appointment of Guar
dians, the application must be dismissed. 

SEC. 51. The appointment must be in writing, and must 
define the general duties of the Guardians as prescribed in Appointment 
section forty-one. It must be recorded in the office of the&0 

Judge of Probate in the book kept by him for that purpose. 
The guardian must also give public notice of his appoint--
ment, by advertisement in a newspaper printed and published 
in the county; if there is no newspaper printed and published 
in the county, then such notice must be inserted in a news
paper printed and published at the seat of government of the 
State. 

SEC. 52. The Guardian must be sworn to execute faithfully 
the duties of his trust according to the best of his ability; 
he must also ffive security in the1 same manner and to the The guardian 

most be sworn, 
same effect as the general guardian of an infant. The oath and give secu. 
and undertaking must be filed in the office of the Judge ofnty 

Probate. 
SEC. 53. The Judge of Probate must also appoint Ap

praisers; and an inventory and appraisal of the personal prop
erty of the insane person or drunkard must be taken, verified 
and returned in the same manner and with the same effect as appoint appra. 
in case of administration of the estate of a deceased person,18ers &c 

except that it must contain a description of the real property 
and a valuation by the appraisers of the annual income 
thereof. 
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SEC. 54. The powers and responsibilities of Guardians in 
the execution of the trusts reposed in them by this Act are 

_. in all respects like those of a general Guardian in respect to 
The powers . » • , , . . . . 

of Bach guard-an infant and his estate, except as in this act otherwise pro-
*"• vided. 

SEC. 55. In the payment of debts, the Guardian must be 
How guard- governed by the same rule as those which regulate the con-

ians must pay , , ~ . , . . . , 
•debtB duct of Administrators. 

SEC. 56. When there is not personal property sufficient, 
with the income of real property, for the payment of the 

property may d e b t s . o r f o r t h e proper maintenance of the insane person or 
b« sold to pay drunkard and his family, the Judge of Probate may, upon 

a proper accounting by the Guardian of the personal and of 
the income of the real property, order the real property, or 
such part thereof as he may deem necessary, to be sold or 
mortgaged to procure the necessary funds therefor. 

S E C 5t. When the inquisition does not state that the dis
ability is likely to be permanent, the Judge of Probate must, 

iity isfnof per- before ordering a sale, ascertain the probable necessary ex-
manent—howpenditure over the annual income for a period not exceeding 

•*o proceed , . , n . . . . . , 
three years in advance, and must limit the sale or mortgage 
to so much of the real property as can be sold or mortgaged 
separately without material injury to the residue of the prop
erty, and as may be sufficient to raise such sum; and in all 
cases he must ascertain by evidence the present condition of 
the person. Further sale or mortgage may be ordered from 
time to time as may be necessary. 

Ho s le ^EC ' ^ ' ^ n e proceedings of a sale or mortgage must be 
mortgage must conducted in all respects in the same manner as for a sale 
he conducted ^ v Administrators, except as herein otherwise provided: but 

the proceeds of the sale, instead of being paid to the Judge 
of Probate, are to be placed in the hands of the Guardian. 

SEC. 59. The Guardian may be required to give new or 
Guardian may -,-,.,. , ., , , , , 

he required to additional security or to render an account, and may be re-
nty4oW SeCa m o v e d b y t n e Judge of Probate; he is also subject in all other 

respects to the control and direction of the Judge of Probate, 
in the same manner as a general Guardian of an infant. 

_ When guard- SEC. 60. The-Guardian has power, under the direction of 
cutemiconvey- a court of competent jurisdiction, to execute a conveyance 
*ro%r°f r e a ' °^ r e a l P r0Pe r ty> o r t o dp any other act in the specific perform

ance of a contract made by the insane person or drunkard 
when he was capable to contract. 
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SEC. 61. The power of the Guardian ceases upon the death 
of the insane person or drunkard, and also when the dis- Wnenthean 
ability in respect to which he was appointed has been ad-gQ°r

r"fan°ge*| 
judged by the Judge of Probate to have ceased: or when he 
has been removed for any cause as provided in the next two 
sections. 

SEC. 62. Upon application to the Judge of Probate to 
remove a Guardian, or revoke his appointment, made upon Guardian re-
the affidavit of some respectable person, showing misconductm o v e d 

of the Guardian, or that the disability in respect to which the 
Guardian was appointed, has ceased, a citation must be 
issued to the Guardian to the person upon whose application 
such Guardian was appointed, if living within the county, 
and to the next of kin, if any within the county who are of 
full age, to show cause, if any they have, why the Guardian 
should not be removed, or his appointment revoked. 

SEC. 63. The citation must be served at least ten days 
before the time appointed for the hear ing; upon its return fH°w proceed 
duly served, or upon another day to which the hearing may guardian 
be adjourned, the Judge of Probate must hear the evidence 
offered for and against the application ; if sufficient cause 
for the continuance of the Guardian be not shown, the Judge 
of Probate must by an order declare that the disability in 
regard to which the Guardian was appointed has ceased, 
that the powers of the Guardian are therefore revoked, and 
that the party for whom he was appointed is restored to his 
original rights. If misconduct of the Guardian be establish
ed, he must be removed, and another appointed in his place. 

SEC. 64. The fees of a Judge of Probate for appointing 
a Guardian are the same as in the proof of a, Will, and for his 
removal and the proceedings in relation thereto, the same as & 0

e e B o f ^ u d s * 
for similar services in case of Administrators. Upon a t r i a l 
before him, the Judge of Probate may order costs to be paid, 
either by a party, or out of the funds of the estate, to any 
other party, not exceeding the costs allowed for the trial of 
a civil action. (1) 

SEC. 66. Every insane person or habitual drunkard, for 
whom a Guardian shall be appointed in accordance with the Persona en-
provisions of this Title, is, during the continuance of suchd e r go*"1**" 

• x x • v.1 • i x i • ••' , cannot con-
appointment, incapable in law to make any civil contract by tract 
•which the estate of such insane person or drunkard will be 
bound. 

(1) For fees see see. 601. 
2 
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JURISDICTION OF JUSTICES OF THE PEACE. 

Jurisdiction of Justices of the Peace. 
Justice—where keep office and issue process. 
Justice shall not hold office with practicing attorney. 
Powers and jurisdiction of Justices of the Peace. 
Jurisdiction of Justices of the Peace. 
Jurisdiction does not extend to certain cases. 

The jurisdiction of all Justices of the Peace 
. . . . . . „.*.« „«*,« as shall be elected in virtue of the charter of 
Jurisdiction 

of justice ot'some incorporated city, (1.) shall bo co-extensive with the 
e peace l im i t s of the county in which they are elected, and no other 

or greater. . 
justicewhere SEC. 6?- Every Justice of the Peace shall keep his office 

keep office andin the town for which he may be elected, and not elsewhere; 
issue process . . . . • , . ,, 

but he may issue process in any place in the county. 
S E C 68. No Justice of the. Peace shall hold his office in 

not^oid office the same room with a practicing attorney, unless such attor-
with practic ngv be his law partner ; and in such case such partner shall iog attorney J r ' • . . 

not be permitted to appear, or practice as an attorney, in any 
case tried before such Justice. 

SEC. 69. Every Justice of the Peace elected in any town 
_ Powers and in this State, is hereby authorized to hold a Court for the 
justices of"the trial of all actions in the next section enumerated, and to 
peace hear, try and determine the same according to law; and for 

that purpose, where no special provision is otherwise made 
by law, such Courts shall be vested with all the necessary 
powers which are possessed by Courts of Record in this 
State ; and all laws of a general nature are to apply to such 
Justice's Court, so far as the same may be applicable, and 
not inconsistent with the provisions of this Title. 

SEC. 10. Every such Justice shall have jurisdiction over, 
and cognizance of the following actions and proceedings : 

Jurisdiction 1- Of an action arising on contract for the recovery of 
or justices ofm o n e y if the sum claimed does not exceed one hundred dol-
pjace J' 

lars. 
2. Of an action for damages for an injury to the person 

or to the real property, or for taking, detaining or injuring 
personal property, if the damages claimed do not- exceed one 
hundred dollars. , 

3. Of an action for a penalty not exceeding one hundred 
dollars, given by statute. 

(1) See sec. 66—Majority report. 
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4'. Of an action upon a bond, conditioned for the payment 
of money not exceeding one hundred dollars, though the pen
alty exceed that sum, the judgment to be given for the sum 
actually due. When the payments are to be made by in
stallments, an action may be brought for each installment 
as it becomes due. 

5. Of an action upon a surety bond or undertaking taken 
by them, if the penalty do not exceed one hundred dollars. 

6. To take and enter judgment on confession of a de
fendant, when the amount does not exceed one hundred 
dollars; and in an action for damages for fraud in the sale, 
purchase or exchange of personal property, if the damages 
claimed do not exceed one- hundred dollars. 

SEC. 11. The jurisdiction conferred by the last section 
does not extend, however, to a civil action— 

1. In which the title to real property shall necessarily Jurisdiction 
i_* dOeB not ex-

come in question: tend to certai* 
2. Nor for false imprisonment, libel, slapder, maliciousoa8ea 

prosecution, criminal conversation, or seduction, nor upon a 
a promise to marry. 

3. Nor of an action against an Executor or Administrator 
- as such. 
' COMMENCEMENT OF SUITS : SERVICE AND RETURN OF PROCESS. 

.. SECTION 72. Justice to keep Docket, and what to contain. 
73. How suits commenced. 
74. Justice may require security of plaintiff for costs. 
75. Process shall be in name of State. 
76. Summons—first process: what to contain and how served. ' 
77. Process how returned. 
78. Justice when to issue Warrant. 
79. Warrant what to contain. 

• 80. Warrant how served. 
81. Proceedings before Justice on warrant. 
•82. Justice empower person to servo process. 
83. Officers failing to execute process, how liable, 
84. Parties how may appear. 
85. Infant how to institute suit. 
86. Who may not appear in person or by attorney. 
87. Suit not to be prosecuted against infant until Guardian 

appointed : Guardian how appointed. 
88. Parties entitled to an hour for appearance. 

SEC. 12. Every'Justice of the Peace shall keep a Docket 
, . , , , , . , Justice to 

in which he shall enter—. keep docket, 
1. The title of all causes commenced before him. Jlto* t o con? 
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2. The time when the process was issued against the de
fendant, and the particular nature thereof. . 

3. The time when the parties appeared before him, either 
without or upon the return of the process. 

4. A brief statement of the nature of the plaintiff's de
mand, and the amount claimed: and if any set-off was plead
ed, a similar statement of the set-off, and the amount esti
mated. 

5. Every adjournment, stating at whose request and for • 
what time. 

6. The time when the trial was had, stating whether the 
same was by Jury or by the Justice. 

7. The verdict of the Jury, and when rendered. 
8. The time of issuing execution, and the name of the offi

cer to whom delivered: and an account of the debt, damages 
and costs, and the fees due to each person separately. 

9. The fact of an appeal having been taken and allowed, 
and when. 

10. Satisfaction of judgment when entered. 
11. And such entries as may be material. 
SEC. 73. Suits may be instituted before a Justice of the 

. Peace either by the voluntary appearance and agreement of 
commenced the parties, or by the usual process; also, when the name of 

the defendant is not known to the plaintiff, a su i t may be com-
menced by a fictitious name: and it shall not be abated for 
that cause, but may be amended on such terms as the Justice 
shall think reasonable. 

SEC. 74. Any Justice of the Peace in this State may, in 
all actions hereafter instituted, either before or after the pro-

reqnire<Becnr£cess shall issue, at his discretion, require of the plaintiff in 
*y such action to give security for the costs; and the person 

giving such security shall sign a memorandum in writing to 
that effect, which such Justice shall keep as a part of the 
record in the case: and if the plaintiff refuse to give such 
security the Justice shall dismiss the suit. 

SEC. 75. All process issued by Justices of the Peace shall 
run in the name of the State of Minnesota, be dated on the 

Process shall day it issued, and shall be signed by the Justice granting: 
foe in name of J ' «. 
the State the same, and be directed to the sheriff or any constable of 

the proper county. 
SEC. 76. In all cases not otherwise especially provided 

fir8tampvoccssf°ri t n e n r s* ; process shall be by summons—commanding the 
*« officer to summon the defendant to appear before such Jus- -
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tice, at the time and place to be expressed in. such summons, 
not less than eight nor more than twenty days from the date 
thereof, to answer to the plaintiff in a civil action:—which 
summons shall be served a t least six days before the time of 
appearance therein mentioned, by reading the same to the de
fendant, and delivering a copy thereof to him if requested by 
such defendant, if such defendant shall be found, and, if not 
found, by leaving a copy thereof at his or her last usual 
place of abode. 

Ssc. 11. Every constable or sheriff serving any process 
authorized by this Title shall return thereon in writing the Process how 
time and manner of service, and shall sign his name to such — ' 
return. 

SEC. IS. A Justice of the Peace shall issue a warrant in 
every case where he is satisfied from the affidavit of the per- juatioe when 
son desiring the same, or from any other person, that the ' " t

188ue w a r" 
plaintiff has a subsisting and unsatisfied cause of action 
against the defendant, and that such cause of action is one 
for which imprisonment is permitted by section twelve (12) 
of article one (1) of the Constitution of this State, and by the 
provisions of an Act, entitled "An Act to abolish imprison
ment for debt, and for other purposes," approved March 3d, 
.1855. (1) 
" SEC. 79. A warrant shall command the sheriff or consta
ble to take the body of the defendant, and bring him forth-
with before such Justice, to answer the plaintiff in a civil to contain 
action, and shall further require the sheriff or constable after 
he shall have arrested the defendant, to notify the plaintiff , 
of such arrest. . 

SEC. 80. A warrant shall be served by arresting the de
fendant and taking him before the Justice who issued'the Warrant how 

ssrvcd. 
same ; but if such Justice be, on the return thereof, absent 
or unable to try the cause; or if it be made to appear to the 
Justice, by the affidavit of the defendant, that said Justice is' * 
a material witness for the defendant in the case, or is near 
of kin to the plaintiff in the suit, stating therein the degree, 
the officer shall forthwith take the defendant to the. nearest 
•Justice of the same county, who shall take cognizance of the 
•cause, and proceed therein as if the warrant had been issued 
by himself. 

SEC. 81. When a defendant is brought before a Justice 
(1) See Sec. 78 of majority report. Shall we imprison our neighbor s of 

West St. Paul for crossing the river and paying as a visit?—they reside in an
other connty. 
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on a warrant, he shall be detained in the custody of the offi-
Proceedings cer until the Justice shall direct his release ; but in no case 

on warrant shall the defendant be detained longer than twelve hours 
from the time he shall be brought before the Justice, unless 
within that time the trial of the cause has commenced, or 
unless it has been delayed at the instance of the defendant. 
. SEC. 82. Every Justice issuing any process, authorized 

Justice em- by this act, upon being satisfied that such process will not 
to^serv^pro"^e executed for want of an officer to be had in time to exe-
«ess cute the same, may empower any suitable person, not being 

a party to the suit, to execute the same, by an indorsement 
on the process to the following effect: "At the request and" 
risk of the plaintiff, I authorize A. B. to execute and return 
this writ. E. P., Justice of the Peace ;" and the person so 
empowered shall thereupon possess all the authority of a 
constable in relation to the execution of such process, and 
shall be subject to the same obligations, and shall receive 
the same fees for his services. 

SEC. 83. If any officer, without showing good cause there-
_ Officers fail- for> fail to execute any process to him delivered, and make 
process &c due return thereof, or make false return, such officer for 

every such offence shall pay to the party injured ten dollars, 
and all damages such party may have sustained by reason 
thereof, to be recovered in a civil action founded upon this 
statute. 

Parties how S E C 84. Parties in Justices' Courts may prosecute or de
fend in person or by attorney, and any person may act as 
attorney in Justices' Courts, except that the constable b y 
whom the summons or jury process was served, cannot ap
pear or act on the trial, in behalf of either party. The 
authority of a person to act as attorney for another, may b e 
oral or written ; but unless admitted by the adverse party,, 
must be proved by the oath of the attorney or otherwise. 

SEC. 85. No suit shall be instituted by an infant plaintiff, 
until a next friend for such infant shall have been appointed. 

institute snTt "Whenever requested, the Justice shall appoint some suitable 
person, who shall consent thereto in writing, to be named 
by such plaintiff, to act as his next friend in such suit, who-
shall be responsible for the costs therein. 

SEC. 86. Every defendant in a suit may appear and de-
Hot appear fen(j y l e s a m e j either in person or by agent, except persons 

attorney under twenty-one years of age. 
SEC. 87. After the service and return of process against 
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an infant defendant, the suit shall not be further prosecuted 
until a Guardian for such defendant shall have been appoint- ga;t n o t t0 be 
ed. Upon the request of such defendant, the Justice shall prosecuted a-

. ' gainst infant— 

appoint some person who shall consent thereto in writing, to guardian ap-
be Guardian of the defendant in defence of the su i t ; and if Po m t e 

the defendant shall not appear on the return day of the pro
cess, or if he neglect or refuse to nominate such Guardian, 
the Justice may, at the request of the plaintiff, appoint any 
discreet person as such Guardian ; and the consent of such 
Guardian or next friend shall be filed with the Justice, and 
the Guardian for the defendant shall not be liable for any 
cost in the suit. 

SEC. 88. The parties are entitled to one hour in which to • 
make their appearance, after the time mentioned in the sum- t l e a " annour 
mons for appearance ; but are not bound to remain ]onger l o r aPP e a r a n c e 

than.that time, unless both parties appear, and the Justice 
being present, is actually engaged in the trial of another 
action or of a special proceeding ; in such case he may post
pone the time of appearance until the close of the trial. 

PLEADINGS AND TRIAL. 

SECTION 89. Pleadings when to take place. 
90. Pleadings in Justice's Court defined. 
91. Pleadings how prepared, &c. 
92. Complaint must state facts. 
93. Answer, what to contain. 
94. Plaintiff, iwhen to reply. 
95. Written instrument, how pleaded. 
96. When cause of action on set-off, is account or instru

ment, what to plead. 
97. Pleadings must he verified. 
98. Statement in pleading not denied to be taken as tine. 

. ,. 99. Party may object to pleading, when. 
100. Variance between proof and pleading to be disregarded. 
101. Pleadings, when may be amended. 
102. When and upon what conditions adjournments allowed. 
103. If title to lands in question, Justice how to proceed. 
104. Adjournment, how long. . • 
105. Adjournment of cause commenced by warrant. 
106. When adjournment upon application of defendant, he 

shall remain in custody. 
107. When recognizance shall have been given upon prior 

adjournment. 
108. When plaintiff may recover upon recognizance. 

SEC. 89. The pleadings in Justices' Courts must take ^en^ to ' "?^ 
place at the time mentioned in the summons for the appear-place 
ance of the parties, or within one hour thereafter, or at such 



24 CODE OF [Title I. 

time thereafter, not exceeding one week, as the Justice may 
appoint for the convenience of the parties, and by their con
sent, or otherwise. • ' • ' • 

SEC. 90. The pleadings in Justices' Courts are : 
1. The complaint by the plaintiif, stating the cause of-

Pleading3 in ,. 
justice's court action : 
defined 2. The answer by defendant, stating the grounds of de

fence : 
3. When the answer contains a notice or plea of "set

off," or new matter constituting a defence, the reply by the 
plaintiff. 

SEC. 91. The pleadings may be oral or written. If writ-
OTeoared3h°W t e n ' they shall be filed; if oral the substance thereof shall 

be by the justice entered in his "docket," and in either case 
a memorandum thereof shall be entered by the Justice in his 
docket in connection with the entry of the cause : such 
pleadings are not required to be drawn in a formal or tech
nical manner-^but must be such as to enable the court or 
jury to apply the relief or remedy, in accordance with the 
known rules of law. 

Complaint SEC.. 92. The complaint must state in a plain and direct 
to state mota manner the facts constituting the cause of action. 

SEC. 93. The answer must contain a denial of all the 
material allegations contained in the complaint which the 

to eontafi>W & defandant believes to be untrue, and also a statement in a 
plain and direct manner of any other, facts constituting a 
defence or set-off, upon which an action might be brought by 
the defendant against the plaintiff in a Justice's Court. (1) 

SEC. 94. When the answer contains a set-off, or new mat-
Plaintiff when ter constituting a defence, the plaintiff may reply, denying 
0 r e p y any of the material allegations relating thereto, which he 

shall believe untrue. 
SEC. 95. A statement in ,an answer or reply that the 

What answer P a r t v n a s n o t s u f f i c ' e n t knowledge or information in respect 
equivalent to to a particular allegation in the previous pleading of the 

adverse party, to form a belief, is equivalent to a denial. 
SEC 96. When the cause of action or set-off, arises upon 

an account or instrument for the payment of money, it is 

^menTnow*11" s u ® c ' e n t f ° r t a e P a r t v t o deliver the account or instrument 
pleaded to the Court; and to "state in writing that there is due to him 

thereon from the adverse party, a specified sum which he 
claims to recover or set-off; the Court may at any time of 

(1) See Sections 91, 92 and 93 Majority Report. / 
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the pleading, require that such writing or account be ex-
hibited to the inspection of the adverse party, with liberty J £7 *Jj *2\ 
to copy the same; or if not so exhibited, may prohibit its 1 TO \j> ^ \ 
being afterwards given in evidence. , \ ^ *^ n l 

SEC. 97. Every complaint, answer, or reply, must be Pieadiiii8$t *W/ 
verified by the oath of the party pleading; or if he be not ified \ •?* ^ J 
present, by the oath of his agent or attorney. When the 
pleading is verified by the attorney, or any other person ex
cept the party, he shall set forth in the affidavit his knowl
edge or the grounds of his belief upon the subject, and the 
reason why it is not made by the party; the verification 
must be in writing, in conformity with the pleadings 
verified. 

SEC. 98. Every material allegation in a complaint, or 
relating to a set-off, or new matter in an answer, not denied ?enied *? b e 

by the pleading of the adverse party must, on the trial, be 
taken to be true, except that when a defendant who has not 
been served with a copy of the complaint with the sum
mons fails to appear and answer, the plaintiff cannot recover 
without proving his ca3e. 

SEC. 99. Either party may object to a pleading of his 
adversary, or to any part thereof, that it is not sufficiently ma^bjeot'to 
explicit, or that it contains no cause of action or defence, 'pleading 
although it be taken' as true. If the Court deem the objec
tion well founded, it must order the pleading to be amended, 
and if the party refuse to amend, the defective pleading 
must be disregarded, or treated as pleadings were treated at 
common law. • * 

SEC. 100. A variance between the proof on the trial and tw^gljia,}.°e ft 
the allegations in the pleadings, must be disregarded as iin- pleading to be 
material, unless the Court be satisfied that the adverse party l s r e g a r e 

has been prejudiced thereby. 
SEC. 101. The pleadings may be amended at any time 

before the trial, or during the trial, or upon appeal, to sup
ply any deficiency or omission in the allegations or denial, 
necessary to support the action or defence, when, by such •_. ,. 
amendment, substantial justice will be promoted. If the-mended 
amendment be made after the issue, and it be made to ap 
pear to the satisfaction of the Court, thai an adjournment is 
necessary to the adverse party, in consequence of such an 
amendment, an adjournment may be granted. The Court 
may also, in its discretion, require as a condition for an 
amendment, the payment of costs to the adverse party, to 
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-\ \ be fixed by the Court, not more than three dollars; but such 
' ; ' \ payment cannot be required, unless an adjournment is made 

necessary by the amendment; nor can an amendment be al-
.'. / lowed after a witness is sworn on a trial, when an adjourn-

.; ment will be made necessary thereby—save upon such terms 
as shall be imposed by the Court. 

SEC. 102. When the pleadings of the parties shall have 
been completed, the Justice shall, upon the application of 

allowed' either party, if sufficient cause be shown upon oath, adjourn 
the case for any time not exceeding thirty days; and upon an 
adjournment, .all costs for travel, attendance of witnesses, 
serving snbpcenas, &c, shall be taxed and shall abide the event 
of the suit or be paid by the party asking said adjournment,, 
as the Court shall direct. 

SEC. 103. If it appear, on the trial of any cause before a 
Justice, from the evidence of either party, that the title to 

Title to lands land is necessarily drawn in question, which title shall be 
disputed by the other party, the Justice shall immediately 
make an entry thereof, in his docket, and cease all further 
proceedings in the cause, and shall certify to the District 
Court of the county, a transcript of all the entries made in his 
docket relating to the case, together with all process and 
other papers relating to the suit, in the same manner and 
within the same time as upon an appeal; and thereupon the 
District Court shall proceed in the cause to final judgment 
and execution, the same as if the said suit had been origin^ 
ally commenced therein, and the costs shall abide the event 
of the suit. 

SEC. 104. Every adjournment after the first, shall be for 
Adjournment s u c n reasonable time as will enable the party to procure such 

ilOW loDg . r j r 

absent testimony or witness as may be material, which the 
party applying for the adjournment shall not have been able 
to procure by the use of proper diligence; and shall be at the 
cost of the party applying therefor, unless otherwise ordered 
by the Justice. 

SEC. 105. If a cause commenced by a warrant be adjourned 
by the consent of both parties, or on the application of the 

of cause com-plaintiff, the defendant shall be discharged from custody. 
"arrant y SEC. 106, But if such cause be adjourned upon the appli-
__, ,. cation of the defendant, he shall continue durinar the time of When adjourn- ' ° 

ment nponthe adjournment in custody of the officer, unless he shall 
app ica ion e n j . e r j n t o recognizance before the Justice, with such security 

as the.Justice approves, in a penalty sufficient to secure the 
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plaintiff's demand and costs, conditioned that if said judg
ment be given against him in the suit and execution be 
issued against his person, he will render himself up on 
such execution before the return day thereof; or that he 
or his security will pay the judgment so recovered. 

SEC. 107. If any such recognizance shall have been given when rjCog-
upon any prior adjournment, it shall not be necessary to en-ni?anee, sivea-r J c J . J prior adjoum-
ter into any recognizance upon a subsequent adjournment, ment 
unless such recognizance be required by the Justice, or the 
bail of the defendant, in such prior recognizance. 

SEC 108. In any suit brought upon such recognizance, when plain-
the plaintiff shall not be entitled to recover, unless he shows tiff recover up-

on rccogni-
an execution or a duly certified copy thereof upon the judg-zanoo 
ment, obtained in the suit in which said adjournment was 
had, duly issued within six days after the time, when the 
same could have been issued against the person of the de
fendant and a return thereon that such defendant could not be 
found. 

SET-OFFS. ( 1 ) 

SECTOIM 109. What claims may be set off. 
110. When claims against assignor of promisory notes may be 

set off. 
111. Set-off in suit.by trustee—when allowed. 
112. Defendant how entitled to set off. 
113. Judgment when set off proved. 
114. Judgment when balance due defendant. 

SEC. 109. Set-offs which the defendant may have against 
the plaintiff, may be set off in the following cases, and under mfJ%l ^toS* 
the following circumstances: ' 

1. It must be a demand arising upon a judgment, or upon 
a contract, express, or implied, whether such contract be 
written or unwritten, sealed or without a seal, and if it be 
founded upon a.bond or other contract having a penalty, the. 
sum equitably due by virtue of its condition, ouly shall be 
set off. 

2. It must be due to him in his own right, either as being 
the original creditor or payee, or as being the assignee and 
owner of the, demand. 

3. It must be for real estate sold, or for money paid, or 

(1) 1 have embraced all the rights and remedies included under the "Coun
ter claim" and "Set-oH" combined, under the plea or notice of "Set Off." I 
thought it best to dispense with the use of expressions which are unknown to 
the law, or even the English language, especially when nothing is gained by 
their use. The word''Set-Oti," has a well defined meaning in the latigu:ice,atid 
i a s received judicial construction for centuries. See Sec. 109 Majority Report. 
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service done; or if it be not such a demand, the amount must . 
be capable of liquidation by calculation. 

4. I t must have existed at the time of the commencement 
of the suit, and must then have belonged to the defendant. 

5. I t can only be allowed in actions founded upon demands 
which could be themselves the subject of .set-off'according to 
law. 

6. If there be several defendants, the demands set off mu,st 
be due to all of them jointly. 

• 7. I t must be a demand against the plaintiff in the action, 
or the party of whom he is the legal representative. 

8. If the action be founded upon a contract (other than a 
negotiable promissory note, or bill of exchange,) which has 
been assigned to the plaintiff, a demand against such plain
tiff, or any assignee of such contract at the time of assign
ment thereof, and belonging to the defendant in good faith, . 
before notice of such assignment, may be set off, to the 
amount of the plaintiff's debt, if the demands be such as might 
have been set off against such plaintiff or assignee, while the 
contract belonged to him. 

SEC. 110. If the action be upon a negotiable prommissory 
note, or bill of exchange which has been assigned to the 

acXfaBshm^P^11*'^ after ** becomes due, a set-off to the amount of the 
orofpromisory plaintiff's debt may be made of a demand existing against 
notes setoff r , , „i • • -, A % 

anj person or persons, who shall have assigned or transferred 
such note or bill after it became due if the demand be such 
as might have been set off against the assignor, while the 
note or bill belonged to him. 

SEC. 111. If the plaintiff be a trustee for an other, or if 
the suit be in the name of the plaintiff who has no real in. 

Setoff in suitsterest in the contract upon which the case is founded, so 
wnen allowed much of a demand existing against those whom the plaintiff 

represents, or for whose benefit the action is brought may be. 
set off as will satisfy the plaintiff's debt, if the same might 
have been set off in an action brought by those beneficially 
interested. 

SEC. 112, To entitle a defendant to a set-off of any claim 
he may have against the plaintiff, he must specifically and 

Defendant en- c^ e a r 'y aUeg'e the same in his answer, stating the particular 
titled to setoffitemsi of such claim ; but no set-off shall be allowed by a 

Justice's Court, unless the same shall be alleged in the de
fendant's answer as required in this act. 

SEC. 113. If the amount of the set-off duly established be 
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equal to the plaintiffs debt or demand, judgment shall be judgment 
entered'that the plaintiff take nothing by his action, if it t>e ̂ J1*IJ(y^t'or 

less than the plaintiff's debt or demand, the plaintiff may, if 
entitled, have judgment for the residue. 

SEC. 114. If there be found a balance due from the plain
tiff in the action to the defendant, judgment shall be rendered 
for the defendant for the amount thereof; but no such judg- judgment 
,ment shall be rendered against the plaintiff where the con- J^n

d 5al!nof 
tract which is the subject of the suit shall have been assigned 
before the commencement of such suit, nor for any balance 
due from any person other than the plaintiff in the action. 

EVIDENCE, WITNESSES AND DEPOSITIONS. 

SECTION 115. How and by whom subpoena may be served. 
116. Attachment—when to issue against witness. 
117. Attachment—how executed. 
118. Witnesses neglecting to appear—how liable.. 
119. Deposition may be taken. 
120. Deposition—how taken. 
121. Deposition—when to be read in evidence. 
122. Parties failing to appear—Justice how to act. ' 

SEC. 115. A subpoena may be served by any person duly Snboepna may-
authorized, by reading it to the witness or by delivering, a e fierve" 
copy thereof to him. 

SEC. 116. Whenever it shall appear to the satisfaction of Attachment 
the Justice by proof made before him that any person duly'"''*11 4° i?8"* 
subpcened to appear before him in a suit, shall have failed nlss118 W' 
without a just cause to attend as a witness in conformity to 
such subpoena, and the party in whose behalf such subpoena 
was issued or his agent, shall make oath that the testimony 
of such witness is material, the justice shall have power to 
issue an attachment to compel the attendance of such wit-
neps: Provided however, That no attachment shall issue against 
a witness unless his mileage and one day's attendance has 
been tendered or paid in advance. 

SEC. l i t . Every such attachment shall be executed in the 
same manner as a warrant, and the fees of the officer for is-v -A4tachm<:n£ 

' - now executed: 

suing and serving the same, shall be paid- by the person 
against whom the same was issued, unless he show reason
able cause to the satisfaction of the Justice, for his omission 
to attend, in which case the party requiring such attachment, 
shall pay all costs of such attachment. 

SEC. 118, Every person subpoenaed as aforesaid, and neg-
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• Witnesses lecting to appear, shall also be liable to the party in whose 
anpear'--how D e h a l : he may have been subpoenaed, for damages which such 
liable party may have sustained by his non-appearance : Provided, 

That such witness had one day's attendance and his mileage 
tendered or paid him in advance. 

SEC. 119. Either party in any civil suit depending before 

a Justice, may, upon notice, cause the deposition of any wit-

ma0 te0tukenS n e s s therein, to ^ e taken by any Judge or Justice of the 
Peace of any county in this State where the said witness 
may be. 

SEC. 120. The deposition shall be taken, certified, and re-. 
Depositions t u r n e d according to the law of the State concerning deposi 

bow t&Kcn a 
tions. 

SEC. 121. The Justice shall allow every deposition taken, 
whenPt o '"be certified and returned according to the provisions of this 
read in evi- a c t t o ^ e r e a ( j o n t n e t r j a i 0f the cause in which it is taken, 
denoe ' , ' 

in all cases where the same testimony, if given verbally in 
Court, could have been received ; • but no such deposition 

, shail be read on the trial, unless it appears to the Justice that 
the witness whose deposition is offered : • 

1. Is dead, or resides out of the county: or, 
2. Is unable, or cannot easily attend before the Justice, on 

account of sickness, age, or other bodily infirmity: 
3. Has gone out of the county, without the consent or col

lusion of the party offering the deposition. • ' < 
SEC. 122. If either party shall-fail to appear within one . 

LParties failing hour after the time specified for the return of the process, or 
fee how to act after the hour of adjournment, the Justice may dismiss the 

suit, or proceed to hear the proof of the party present, and 
render judgment thereon accordingly, as the case may re
quire. 

TRIAL BY JURY. 

SECTION 123. Entitledto Jury trial; Jury how selected; oath of officer; 
oath of Jurors; oath of officer having charge of jurors: 
and Jury of 12 men. 

124. Jury not agreeing, Justice may discharge; 
125. Jurors summoned, not appearing to be fined. 

SEC. 123. In every action to be brought by virtue of this 
Act, it shall be lawful for either of the parties to the suit, or 

Trial by jury, f ° r t n e attorney of either of them, after issue joined, before 
bow selected, the Court shall proceed to inquire into the merits of the cause, 
°* ' to demand of said Court that the said action be tried by a 
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j u r y of six persons, on first paying to the Justice the jury fees 
in advance, which shall be taxed against the party losing, 
and upon such demand, the Justice shall direct the sheriff or 
any constable of the county who may be present, or if no offi
cer be present, the Justice may appoint a suitable person to ~ . j . . 
perform the duties required by this section, to whom he shall howconduoted 
administer the following oath or affirmation: "You do solemn
ly.swear (or affirm, as the case may be,) that you will per^ 
form the duties required of you, according to the best of your 
abilities, without partiality to either party;" and if in the 
opinion of the Justice the jurors above required cannot appear 
forthwith, for the trial of the cause, the'Justice shall adjourn 
the cause, for such reasonable time as he may think proper 
to enable the officer to summon the said Jurors, and for them 
to appear, which time shall be specified in the venire facias; 
the person so sworn shall write down the names of eighteen 
persons, being inhabitants of the county, and possessing the . 
qualifications necessary to constitute jurors in a court of re
cord, from which list each party may strike out alternately 
six names, and in case of the absence of either party, or of 
his refusal to str ikeout, the Justice shall strike out of the 
•said list six names, and shall thereupon issue a venire facias, 
requiring the officer to summon the six persons whose names 
remain upon the above mentioned list, to appear at the time 
and place therein mentioned, to serve as Jurors for the trial 
of the cause, named in,said venire facias; Provided, That ifany 
of said Jurors shall not attend at the time so summoned to 
appear, or in case there should be legal objections raised to" 
any of those who shall appear, it shall be the duty of the 
officer to summon a sufficient number of talesmen to supply 
the deficiency. The Jury so selected shall take the follow- -
ing oath or affirmation: "You and each of you do solemnly 
swear, (or affirm) that you will well and truly try the matter 
of difference between , plaintiff, and , 
defendant, and a true verdict give according to law and the 
evidence given to you in Court; so help you God;" and after 
having been sworn, they shall sit together and hear the seve
ral proofs and allegations of the parties, which shall be deliv
ered in public in their presence. And to each witness on any 
trial, the Justice shall administer the following oath (or affir-
.mation,) to wit: "You do swear in the presence of Almighty 
God, (or affirm,) that the evidence you shall give in this mat- ' 
ter of difference between , plaintiff, and , 
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defendant, shall be the truth, the whole truth, and nothing 
but the truth, so help you God;" and after hearing the alle
gations and proofs, the jury shall be kept together in some 
convenient place, until they all agree upon a verdict, or be 
discharged by the Justice; and for which purpose a proper 
officer shall be sworn or affirmed, to whom the said Justice 
shall administer the following oath, to w i t : " You do 

Trial by jury swear in the presence of Almighty God, that you will, to the 
continued utmost of your ability, keep every person sworn on this in

quest together, in some private convenient place, without 
drink, except water; you will not suffer any person to speak 
to them, nor speak to them yourself unless by order of the 
Justice, except it be to ask them whether they have agreed 
on their verdict, or are discharged by the Court, so help you 
God." And when the Jurors have agreed on their verdict, 
they shall deliver the same to the Justice, in the same Court, 
who is hereby required to give judgment thereupon, and to 
award execution in manner hereinafter directed. 

That in all trials for criminal offences before a Justice of 
the Peace, wherein the accused shall demand a trial by jury 
of twelve men, and in all civil suits before a Justice of the 
Peace where the value in controversy*shall exceed twenty 
dollars, in which either party shall demand a trial by jury 
of twelve men, such jury shall be impanneled by said Jus
tice in the way and manner following, to w i t : 

When such jury shall be so demanded, the Court shall 
direct the Sheriff, or any Constable of the county, to make a 

„ , , list in writing of the names of twenty-four inhabitants of 
Jury of twelve . 
men the county, qualified to serve as jurors in the Courts of Ke-

cord in this State, from which the complainant and accused, 
in case of .a trial for a criminal offence, and the parties in the 
case of a civil suit, may each strike out six names : in the 
case of the refusal or neglect of either person above named 
so to strike out such names, the Justice shall strike out the 
names for either or both of said parties; and upon such 
names being stricken out as herein provided, the Justice 
shall issue a venire directed to the Sheriff or any Constable 
of the county, directing him to summon the twelve persons, 
whose names shall remain upon such list to appear before 
such Court at the time and place to be named therein, to 
serve as jurors for the trial of such offence or civil suit. 
All further and other proceedings in relation to said jury and 
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the trial before it shall be held as provided by law in case -
of a jury trial in Justice's Court. (1) 

SEC. 124. Whenever a Justice shall be satisfied that a J u r y r n o t a . 
jury sworn in any civil case before him, after having beengreeing—.jus-
out any reasonable time, cannot agree on a verdict, he may charge •" 
discharge them and issue a new venire, unless the parties 
consent that the Justice may render'judgment. 

SEC. . 125. Every person who shall be duly summoned as 
a juror, and shall not appear, nor render a reasonable excuse moned'nofap"-
for his default, shall be subject to a fine not exceeding tenpearing to be 
dollars. • . , 

JUDGMENTS, AND THE FILING TRANSCRIPTS THEREOF; AND THE- STAY 
, or EXECUTIONS. 

SECTION 126. Confession of judgment, how taken. ', . 
127. Mutual judgments, when offsekeach other. 
128. When Justice .to set off Judgment rendered by.other 

Justice.. ' • 
129. Judgment set off—Entry to be made. 
130. Justice, when transfer cause to another Justice. 
131. Justice, when to render judgment forthwith. 
132. Execution, when stayed. ' 
133. Party staying, enter into Recognizance. 

• 134. Form of Recognizance. ' 
135. Execution, when to issue against Principal and Bail. 

• , 136. Sure'ty to have judgment. 
137. Judgment stayed after Execution, same as an Appeal. 
138.. Justice to give .Transcript; when same shall be filed. 
139. Transcript, when filed, Lien on Real Estate. 

SEC 126. No confession shall be taken or judgment ren
dered thereon, unless the'following requisites be complied confession of 

with. ~ l u
a k ! 7 n t h 0 W 

1. The defendant must personally appear before the Jus
tice; or ' 

2. The confession must be in writing, signed by the de
fendant, attested by two witnesses, and filed with the Justice. 

SEC 121. If there be mutual Justice's judgments between 
the same parties, upon which the time for appealing has 
elapsed, on which there is no existing execution, one j u d g - ^ t g ^ ^ f n " 
ment on the application of either party, and a reasonable offset each oth-
notice given to the adverse party, may be set off against the 
' (1) See Chapter 10. approved May 23,1857. I have changed the amount 
from $12 to $ 20, that it might conform to Article i of the Amendments to the 
Constitution of the U. S. See also, Majority Report, Sec. 123. 

3 

• • i£i 
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other, by the Justice before whom the judgment against 
which the set-off is proposed may be. 

SEC. 128. If the judgment proposed as a set-off, was ren
dered before another Justice, the party proposing such set-off 

Justice tojset- m u s t produce before the Justice a transcript of such judgment 
rendered by upon which there is a certificate of the Justice rendering the 
*> erju judgment, that it is unsatisfied in whole or in part, and that 

there is no appeal or existing execution thereon, and such 
transcript was obtained for the purpose of being a set-off 
against the judgment to which it was offered as a set off. 
The Justice granting such transcript shall make an entry there
of in his docket, and all further proceedings on such judgment 
shall be stayed, unless such transcript shall be returned with 
the proper Justice's certificate thereon, that it has not been 
allowed in set-off. 

SEC. 129. If any Justice shall set-off one judgment against 
another, he shall make an entry thereof in his docket, and ex. 

off" enfaytote ecution shall issue only for the balance, which maybe due 
anade after such set-off. If a Justice shall allow a transcript of a 

judgment rendered by another Justice to be set off, he shall 
file such transcript among the papers relating to the judg
ment in which it is allowed in set-off; if he shall refuse such 
transcrip tas a set-off, he shall so certify on the transcript, 
and return the same to the party who offered it. 

SEC. .130. If, previous to joining issue in any cause, the 
defendant, his agent, or attorney, shall make affidavit that 

Justioe when the Justice before whom the same is pending, is a material 
io another jus- witness for such defendant, without whose testimony he can-
i*ioe not safely proceed to trial thereof;- or if it shall appear that 

the Justice is of near kin to the plaintiff, then and in such case 
the said Justice shall transfer said suit, and all other papers 
appertaining to the same, to some other Justice of the same 
county, who may thereupon proceed to hear, try and deter-

' mine the same, in the same manner as it would have been 
lawful for the Justice before whom the said suit was com
menced, to have done; Provided, That no cause or trial shall 
be removed from a Justice more than once; and no cause 
or proceeding shall be so removed, unless the application 
therefor be made on the return day of the process, and before 
any proceedings had on the part of the defendant. 

SEC. 131. In cases where the'plaintiff shall be non-suited, 
or withdraw his action, or where judgment shall have been 
confessed, and in all cases where a verdict shall be rendered, , 
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o r the defendant shall be in custody at the time of hearing juatjce whea • 
the cause, the Justice shall forthwith, render iudgment, and t 0 re°^w judg-

. , . - , , . , . 1 / . 1 ment forthwith. 
• enter the same in his docket, within three days after the 
cause shall have been submitted to him for his decision. 

SEC. 132. The execution upon a judgment by a Justice of 
the Peace, may be stayed in the manner hereinafter provided, Execution 
upon reasonable notice to the opposite party, and for the fol-whea stayed 
lowing periods of time, to be calculated from the date of the 
judgment: 

1. If the judgment be for any sum not exceeding ten dol
lars, exclusive of costs, one month. 

2. If it be for any sum above ten dollars, and not exceed
ing thirty dollars, two months. 

3. If it be for any sum above thirty dollars, and not ex
ceeding fifty dollars, three months. 

4. If it be for any sum above fifty dollars, and not ex
ceeding seventy-five, dollars, four months. 

. 5. If it be for a sum above seventy-five dollars, exclusive 
of costs, six months; but if all the parties to the judgment 
agree upon any other time, the stay shall be for the time so 
agreed upon. 

SEC- 133. To entitle any person to such stay of execution, . 
eome responsible person, to be approved by the Justice, and enter into re-
not being a party to the judgment, must, within five day- c°8Mzall0e 

after rendering the judgment, enter into a recognizance be 
fore the Justice, to the adverse party, in a sum sufficient to 
secure the payment of the judgment and costs, conditioned 
to be void upon such payment at the expiration of the stay. i 

SEC. 134. Such recognizance must be signed by the per
son entering the same, and may be in the following form:— 

" I , . , acknowledge my indebtedness to00^L™nee'"" 
, in the sum of dollars, to be void 

•on this condition : Whereas, obtained a judg
ment before , a Justice of the Peace of , * 
on the day of ,18 /against ,— 
Now, if such judgment shall be paid at the expiration of 

months from the time it was rendered, this recogni
zance shall be void." 

SEC. 135. If, at the expiration of such stay, the judgment 
;be not paid, the execution shall issue against the principal When to issue 
and bail; if the principal do not satisfy the execution, and 
the officer cannot-find sufficient property belonging to him 

.upon which to levy, he shall levy upon the property of the 
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hail, and in his return shall state what amount of the money-
collected by him on the execution was collected by him from 
the bail, and the time when the same was received. 

SEC. 137. After the return of such execution, the bail shall 
Surety to have ̂ e entitled, on motion, to a judgment before a Justice for 
judgment the amount collected from him in satisfaction of such execu

tion, with interest thereon at twelve per cent, per annum; 
and such return of the officer, upon motion, shall be evidence 
of the facts therein stated. No motion shall be made after • 

' . three months from the return of the execution. 

SEC. 137. If a judgment be stayed in the manner above 
prescribed, after an execution has been issued thereon, the 

Judgment Justice shall revoke such execution, in the same manner and 
with the like effect as he is hereinafter directed to revoke an 
execution after an appeal has been allowed. 

S E C 138. Every Justice, on demand of any person in 
Justice to give whose favor he shall have rendered judgment for more than 

transcnp ^ e n ( j 0 j j a r s exclusive of costs, shall give to such person a . 
certified transcript of such judgment; and the Clerk of the 
District Court of the said county in which the judgment was-
rendered shall, upon the production of any such transcript, 
file the same in his office, and forthwith enter such judgment 
in the docket of the District Court, in which are entered' 
udgments and decrees, and shall note therein the time of 
filing such transcript. 

SEC. 139. . Every such judgment, from the time of such 
Transcript fiijng 0f t n e transcripts thereof, shall have' the same lien on 

the real estate of the defendant in the county as a judgment 
of the District Court of the same county—shall be equally 
under the control of the District Court, and shall be carried' 
into execution in the same manner and with like effect as the 
judgment of such District Courts: but no execution shall be 
issued thereon out of the District Court until an execution-
shall have been issued by a Justice and returned, that the de- -
fendant has no goods or chattels whereon to levy the same. . 

EXECUTIONS AND PROCEEDINGS THEREON. 

SECTION 140. Execution issued on demand. 
141. Execution when to issue against person. 
142. Execution what to contain. 
143. Duty of Justice before issuing execution. 
144. Execution when and how renewed. 
145. Notice of sale, how given and what to contain. . 
146. Sale and return how made. 
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147. Officer not to purchase at sale. 
148. Garnishees when may be summoned. 
149. Officer Jo receive money and receipt therefor. 

SEC. 140. Upon every judgment rendered by a Justice, 
•^execution shall be issued by such Justice, in the manner Buea o n ae-
• hereinafter prescribed, at any time on demand. m a n d 

SEC. 141. In the following cases execution may be issued Execution 
-by the Justice against the person of the debtor, and in no whe.n *° i a sne 

J o r i against person 
mother:— 

1. When the debt has been fraudulently contracted. = • 
2. When the action in which judgment is rendered is 

; founded on the tortious act of the defendant: which fact or 
tort shall be alleged in the pleading. (1) 

SEC 142. The execution shall command the officer to levy 
the debt or damages, together with the interest thereon and a 

' the costs, upon the goods and chattels of the person against what to con-
whom the execution shall be granted—his arms and accoutre- a m 

ments excepted, and also such other articles as are exempt 
by law from execution—and to'pay the money, within thirty 

•days from date, to the Justice who issued the execution, to 
render to the party who recovered the same; and if the exe
cution be issued against a male person, in case where im
prisonment is authorized bylaw, it shall oommand the sheriff 
or constable that if no goods or chattels can be.found, or not < 

• sufficient to satisfy such execution, then to take the body of 
the person against whom the execution shall be issued and 
convey him to the common jail of the county, there to remain 
until such execution shall be satisfied and paid or he be other
wise discharged according to law. s 

SEC. 143. Before any execution shall be delivered, the 
Justice shall state in his docket, and also on the back of the Duty of justice. 

-execution, the amount of the debt or damages and costs execution"11^ 
separately, and the officer receiving such execution, shall in
dorse thereon the time of the reception of the same. 

SEC. 144. If any execution be not satisfied, it may, at the Execution re> 
request of the plaintiff, be renewed from time to time by the n e w e 

Justice issuing the same, by an indorsement thereon to that 
effect, signed by him, and dated when the same shall be 
made ; if any part of such execution has been satisfied, the 
indorsement or renewal shall express the sum due on the 

-execution; every such indorsement shall renew the execu
tion in full force, in all respects, for thirty days, and no 

(1) See Sec. 141 Majority Report, 
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longer. An entry of such renewal shall be made in the-
docket of the justice. ' 

SEC. 145. The officer after taking goods or chattels into-
his custody by virtue of an execution, shall without delay 

TJotice of sale g j v e public notice, by at least three advertisements put up-
at three public places in the township and immediate vicini
ty where the property. is to be sold, of the time and place,, 
when and where the same shall be exposed for sale. Such 
notice shall describe the goods or chattels taken, and shall 
be put up at least ten days before the day of sale. 

SEC. 146. At the time so appointed, the officer shall e x 
pose the goods.or chattels to sale at public vendue to the 

Sale and re-highest bidder. The officer shall in all cases return the exe-
owma e

c u ^ 0 Q ) a n ( j n a v e ^-ne m o n e y before the justice at the time of 
making such return. 

SEC. 141. No officer shall directly or indinectly, purchase 
any goods or chattels at any sale made by him upon execu-

Offlee* not to tion ; every such sale shall be absolutely void. 
pure e a a g E c j ^ g j ^ . t n e r e ^ e n 0 p r 0 p e r t y found, or if the goods-

or chattels levied on are not sufficient to satisfy such execu-
Garnishees tion, the officer shall, upon the demand of the plaintiff, sum-

•smnmoned ' . ... ' . , . L , 
mon in writing, as garnishees, such persons as may be 
named to him by the plaintiff or his agent, to appear before 
the Justice on the return day of the execution, to answer-
such interrogatories as may be put to them, touching their 
liabilities as garnishees ; and like proceedings shall be had 
thereon before the Justice to final judgment and execution,, 
as in suits instituted by attachment in Justice's Court. 

r S E C 149. The officer who shall hold any execution, shall 
receive all money tendered to him in payment thereof, and 
shall indorse the same on the execution, and give the person 

eeiveiaone'y6"Paying the same a receipt therefor, in which shall be speci
fied on what account the same was paid, if demanded. 

BEPI.EVIN. 

SECTION 150. Object of action—affidavit required. 
151. What the affidavit shall state. 
152. Plaintiff to execute bond with sureties. 
153. Writ to be issued by Justice. 

..154. Duty of officers in executing writ. 
155. Third person claiming property to be co-defendant. 

i» 156. If property be not obtained, what plaintiff shall recovers 
]57. Plaintiff failing to establish his right—what defend* • 

ant shall recover. • 
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SEC. 150. When the object of the action is to recover the 
possession of personal property, the plaintiff or some other object of ac-
person, shall in all cases, before any writ shall be issued, Won—affidavit 
take and subscribe an affidavit and file the same with the 
Justice. 

SEC. 151. Such affidavit must state that the property 
(describing i t ; is wrongfully detained by the defendant, that what the affi> 
the plaintiff is entitled to the immediate possession thereof, d a " t sha11 

that it was not taken from him by any process legally and 
properly issued against him, or if so taken, that it was ex
empt from seizure in such process ; it must also state the 
value of the property, according to the best knowledge and 
belief of the affiant. 

SEC. 152. The plaintiff shall also execute a bond to the 
defendant with sureties, to be approved by the Justice, in a pi a i n t i f f t o e x_ 
penalty' at least double the value of the property sought, ecute bond 
conditioned that he will appear at the return day thereof 
and prosecute his action to judgment, and return the prop
erty to the defendant, if a return thereof be ordered by the 
Court, and also pay all costs and damages that may be ad
judged against him ; the bond shall be filed with the Justice, 
and shall be for the use of any person injured by the pro- . 
ceeding. 

S E C 153. The Justice shall thereupon issue a writ, direct- W r i t t b e i8_ 
• ed to the Sheriff or any Constable of the county, commanding sued by justice 
him to take the property therein described and deliver the 
same to the plaintiff, and summon the defendant to appear 
and answer the same on the return day mentioned in the 
writ. > 

SEC. 154. In obedience to such writ, the officer must 
forthwith take possession of the property mentioned' in the j n Executing1 

writ, if the same be in the possession of the defendant or his w r i t 

agent, for which purpose he may break open any dwelling 
house or other inclosure, having demanded entrance and ex
hibited his authority if required. T h i r d lgon 

SEC. 155. If a third person claim the property, he must be claiming pro-
made a co-defendant. defendant6 C°* 

SEC. 156. If the property sought be not obtained, the plain. 
tiff, if he establishes his right thereto, shall recover the value notPr°obtalned 
of the property and whether obtained or not, he shall recover Tha.* P laintif l 

•' shall recover 
the damages he has sustained in consequence of the illegal 
detention thereof. . ' 

SEC 151. If the plaintiff fails to establish his right to the 
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property, the defendant shall recover such damages as under 
Plaintiff faiiiDg the circumstances he shows himself entitled to : and in addi-
to establish . 
his right what tion thereto, may have judgment for the return of the proper-
shalfrecover t v o r t n e v a l u e thereof, if the same has been taken out of his 

possession or delivered to the plaintiff. 

PROCEEDINGS BY ATTACHMENT. . 

SECTION 158. Creditor to proceed by attachment. * 
159. Affidavit to be made—what to contain. 
160. Attachment, when returned. 
161. Form of attachment. ,. 
162. Attachment, how executed. 

' 163. Defendant, when to obtain possession of property. 
164. Perishable Goods may be sold". 
165. Compensation allowed for keeping property. ' 
166. Defendant not summoned—cause continued and notice 

given. 
167. Form of Notice. 
168. Notice published and posted. 
169. Defendant not appearing, judgment entered;, no Execu-

. tion until bond given. 
170. Pleadings same as in other cases. , ' 
171. Attachment, how dissolved. 
172. Attachment, when dissolved, propertyto.be released. 
'173. Third person may keep property by giving bond. 
174. Execution issue, when judgment rendered. 

SEC. 158. Any creditor shall be entitled to proceed by a t . 
•tachment in, a Justice's Court, against the property of his 

tachment p r o v i d e d in this Act. 
proceed by at- debtor, in the cases, upon the conditions, and in the manner 

ovided in this Act. . 
SEC. 159. Before any such writ of attachment shall be is-

Affid "t sued, the plaintiff, or some person in his behalf, shall make and 
be made-whatfile wijh the Justice, an affidavit stating that the defendant 
o.oon a i n therein is indebted to the plaintiff, in a sum exceeding five 

dollars ; and specifying the amount of such indebtedness; as 
near as may be, over and above all legal set-offs, and that 
the same is due upon contract, express or implied, or upon 
judgment or decree of some Court, and containing a further 
statement that the deponent has good reason to believe 
either: 

1. That the defendant is a non-resident corporation ; or 
2. That the defendant is not a resident of this State, and 

has not resided, therein for six months immediately preced
ing the time of making such affidavit : 

3. That the defendant has absconded, or is about to ab
scond from this State : 

••' ""i^-T*— 

http://propertyto.be
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4. That the defendant has removed, or is about to remove 
.his property out of this State, with intent to defraud his 
•creditors. • 

5. That the defendant resides in any other county, and 
more than two hundred miles from the residence of the Jus
tice : . 

6. That the defendant contracted the debt under fraudulent 
representations : 

1. That the defendant so conceals himself that the process 
-of summons cannot be served upon him ; or 

8. That the defendant has fraudulently conveyed or dis. 
posed of, or is about fraudulently to conveyor dispose of his 
.property or effects, so as to hinder or delay his creditors : 

SEC. 160. In the first five cases mentioned in the preced
ing Section, the writ of attachment shall be returnable in Attachment, 

• three days ; but in all other cases, it shall be returnable as 
an ordinary summons. 

SEC. 161. The writ of attachment shall be in the follow- F o r m of at> 

ing form : tachment 

State of .Minnesota, \ 
County of j s s ' 

'To the Sheriff or any Constable of said county : 
In the name of the State of Minnesota you are commanded 

to attach the goods and chatties, rights, moneys, effects, and 
•credits of , or so much thereof, as shall be 
.sufficient to satisfy the sum of , with interest 
and costs of suit, in whosoever hands or possession the same 
may be found in your county, and so provide that the goods 
arid chattels so attached, may be subject to further proceed
ings thereon, as the law requires ; and also to summon the 
said , if to be found, to be and appear at my 
office in said county, on the day of A. D. 
.18 , at o'clock in the noon, to answer to 

, in a"civil action to plaintiff's damage one 
hundred dollars or under. 

Given under my hand and seal at , this day 
•of , A. D. 18 . 

J . P., Justice of the Peace, [L. S.] . 
S E C 162. The officer shall execute a writ of attachment 

by summoning the defendant, as in case of a summons, if to» 
be found within the county, and by attaching the goods and Attachment, 

• chattels, moneys and credits, of the defendant, not exempt 
by law. 
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SEC. 163. When property of the defendant shall .be ac-
Defendant, tually seized on attachment, the defendant, or anjrj, other 

pos*esrio°ntoofPerson *° r nm1> m a v obtain possession thereof, by giving 
property bond and security to the satisfaction of the officer executing 

the writ, in double the value of the property so attached, 
conditioned that the same shall be forthcoming, when and 
where the Justice shall direct, and shall abide the judgment 
of the Justice. 

SEC. 164. When property shall be seized on attachment,, 
which is likely to perish or depreciate in value before the 

Perishable probable end of the suit, or the keeping of which would be-
fold m a y attended with much loss or expense, the Justice may order 

the same to be sold by the officer, in the same manner and. 
on the same notice, as goods are required to be sold on an 
execution; and the proceeds of such sale shall remain in the-
hands of the officer, subject to be disposed of as the prop
erty would have been if seized upon in specie. 

SEC. 165. When property is seized' on attachment, the-
Compensation Justice may allow to the. officer having charge thereof, such 
allowed for compensation for his trouble and expense, in keeping and 
keeping prop- . . . . ,, , „ , , , •-, . , 
erty maintaining-the same, as shall be reasonable and just. 

Defendant ^EC ' ^ ^ ' When the defendant cannot be summoned, and 
not snmmon-his property or effects shall be attached, if he do not appear 

in the action, at the return of the writ, the Justice shall-
enter an order in his docket, requiring the plaintiff to give 

"notice to the defendant, by publishing in a newspaper, i f 
there be one printed in the county, or by three written or 
printed advertisements, set up at three of the most public-
places in the county, that a wri t has been issued against; 
him, and his property attached to satisfy the demand of the 
plaintiff; and that unless he appear before the Justice a t 

. some time and place to be mentioned in said notice, not less 
than twenty, nor more than ninety days from the date 
thereof, judgment will be rendered against him, and his. 
property sold to pay the debt. 

SEC. 16t. The notice may be in the following form : 

^ ' ^ ^ W a n ^ y ^ In Justice's Court: 

A. B. A. B.) 
vs. V 

C. D.) C. 
To C. the defendant in the above entitled cause : 

You are hereby notified that a writ of attachment has been 
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issued against, you, and your property attached, to satisfy 
the demand of , amounting to 

: Now, unless you shall appear 
before J. P., a Justice of the Peace in and for said county, at 
his office in said town, on the day of 
A. D. 18 , a t o'clock in the noon, judg
ment will be rendered against you, and your property sold 
to pay the debt. 

Dated this day of A. D. 18 . 
J. P , Justice of the Peace, [L. s.] 

SEC. 168. Such notice shall be set up, or published at 
least thirty days before the expiration of the time at which j . ^ 0 ^ * P"^ 
the party is required to appear, and the setting up may be ted 
proved, either by the return of the officer upon a copy of 
the notice, or by the affidavit of any person who would be a 

• competent witness in the case. 
SEC. 169. When the defendant shall be notified as afore

said, and shall not appear and answer to the action, his de- Defendantnot 
' r r ' appearing <xc 

fault shall be entered by the Justice in his docket, and the 
plaintiff may proceed thereon to final judgment as in actions 
commenced by summons; but no execution shall be issued • 
on such judgment, either against the defendant, or money 
paid to the Justice thereon, until the plaintiff, or some per
son in his behalf, shall execute a bond in double the amount 
of such judgment, to the defendant with security, to be ap
proved by the Justice, conditioned that -if the defendant • 
shall, within one year from the rendition of such judgment, 
appear and disprove the debt or damages adjudged against 
him, or any part thereof; the plaintiff will refund the whole, 
or such part thereof as may be found not justly due him in 
a review of the case, together with interest at the rate of 
twenty-five per cent, per annum. (1) 

SEC. 110. Like pleadings of the parties and proceedings pleadings 
shall be had as far as practicable, in suits commenced by JJame a s m o t n " 
attachment, and suits founded on contracts and commenced 
by summons. 

.SEC. 171. Attachments may be dissolved, on motions 
made in behalf of the defendant, at anyt ime before final Attachment, 
judgment, if the defendant shall appear and plead to t h e h o w dissolved 
action. and give bond to the plaintiff, with good and suffi
cient surety to be approved by the Justice, in double the 
amount of property, effects, and credits attached, condi-
Ht(l) See Majority Keport, Sec. 169. 
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tioned that if judgment be rendered against him in such 
suit, he will pay the amount thereof, w,ith costs and interests 
thereon. 
. SEC. 112. When any attachment shall be dissolved, the 

Attachment, property and effects attached shall be released, and the gar-
when dissolved njg^egg sball be discharged, and the suit proceed as if it 
released had been commenced by a summons only. 

SEC. 113. When property of the defendant, found in the 
Third person hands or possession of any other person than the defendant, 

Mitybygivingsna^ be attached, such person may retain the possession 
•bond thereof, by giving bond and security to the satisfaction of 

the officer executing the Writ, in double the value of the 
property so attached, conditioned that the same shall be 
forthcoming when and where the Justice shall direct, and 
shall abide the judgment of the Justice. 

SEC 114. When judgment shall' be rendered in any attach-
_ . rnent case, execution may issue thereon and the property at-

•sne when jndg- tached may be sold in the same manner as in other cases, 
except as otherwise provided by this act. ment rendered , 

PROCEEDINGS TOR CONTEMPTS BEFORE JUSTICES OF THE PEACE. 

SECTION 175. In what cases Justices may punish for contempt. 
176. Punishment for contempt to be by fine or imprisonment. 
177. Persons charged with contempt to be heard. 
178. Offender present may be summarily arrainged. 
179. Form of warrant for contempt. 
180. Eecord of conviction to be made and filed in District 

Court. ' 
181. Warrant of commitment for contempt. , 
182. Form of record of conviction. 
183. Proceeding where witness refuses to be sworn or to answer. 
184. Order committing witness, what it shall state. 
185. Case to be adjourned if witness refuse to testify. 
186. Persons refusing to obey subpoena, how punished. 

SEC. 115. In the following cases and no others, a Justice 
of the Peace may punish for contempt: 

In what cases ^ • Persons guilty of disorderly, contemptuous and insolent 
Justices may behavior towards such Justice, whilst engaged in the trial of a 
.punishfor con- . • , . . , ' . ° . , . . . . 
tempt cause, or m rendering judgment, or in any judicial proceed

ing which tends to interrupt such proceeding, or to impair 
the respect due to his authority. 

2. Persons guilty of any breach of the peace, noise or dis
turbance, intending to interrupt the official proceedings of 
such Justice. 
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3. Persons guilty of resistance, or disobedience to any law
ful order or process made or ordered by him. ^ 

SEC. 176. Punishment of contempt may be by fine not ex- paniSi,menfc 
ceeding twenty dollars, or by imprisonment in the county for contempt 
jail not exceeding two days, unless otherwise provided, at 
the discretion of the Justice. 

SEC. 117. No person shall be punished for contempt before pergona char-
a Justice of the Peace, until an opportunity shall have been Sed ™tn «on" 
given him to be heard in his defence; and for that purpose the heard 
Justice may issue his warrant to bring the offender before 
him. 

S E C 178. If the offender be present, he may be summarily 
arraigned by the Justice, and proceeded against in the same Offenderpre-
manner as if a warrant had been previously issued, and the raigned 
offender arrested thereon. 

SEC. 179. The warrant for contempt may be in the follow- Form of war
ing form: rant for con-

° tempt 
State of Minnesota,) 

County of ) 
To the Sheriff and Constable of said county: 

In the name of the State of Minnesota, you are hereby 
commanded to apprehend A. B., and bring him before J . P., 
one of the Justices of the Peace of said county, to show cause 
why he, the said A. B. should not be convicted of a contempt 
alleged to have been committed on the • 
day of A. D., 18 , before the said Jus
tice, while engaged as a Justice of the Peace in judicial pro
ceedings. 

Dated this day of • A. D., 18 
J. P., Justice of the Peace, [L. S.J 

SEC 180. . Upon the conviction of any person for contempt, 
the Justice shall make a record of the proceedings on the Eecord of con-
conviction, stating the particular circumstances of the of-^Jg^lon *° b e 

fence, and the judgment rendered thereon, and shall file the 
same in the office of the Clerk of the District Court, and shall 
also enter the same in his docket as in civil cases. 

S E C 181. The warrant of commitment for any contempt, w 

shall set forth the particular circumstances of the offence, or commitment 
i t shall be void. for contempt 

SEC 182. The record of conviction may be in the follow
ing form: F ° r m of™-

° cord of convicr-
. State of Minnesota,) tion 

County of j s s> 

Whereas, on the day of , A. D. 18 
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while we, the undersigned, one of the Justices of the Peace 
of said county, was engaged in the trial of a cause between 
C. D., plaintiff, and E. F., defendant, in said county, accord
ing to the statute in such case made and provided, A. B., of 
the said county, did interrupt the said proceedings, and im
pair the respect due to the authority of the undersigned, by 
(here describe the cause particularly) and whereas, the said 
A. B., was thereupon required by the undersigned, to answer 
for the said contempt, and show cause why he should not be 
convicted thereof; and whereas, the said A. B. did not show 
any cause against the said charge: B e i t therefore remem
bered, that the said A. B. is adjudged to be guilty, and con
victed of the contempt aforesaid, before the undersigned, and 
is adjudged by the undersigned to pay a fine of dollars, 

or to be imprioned in the common jail of said county for the 
term of two days, or until he be discharged from imprison 
ment- according to law. 

Dated this day of A. D. 18 . 
J. P., Justice of the Peace, [L. s.] 

SEC. 183. When any witness attending before a Justice 
' Proceeding °^ t n e P e a c e i n a n v c a use shall refuse to be sworn in some 
weere witness form prescribed by law or to answer any pertinent or proper 
sworn question, such Justice may by order commit such witness to 

the jail of the county. 
SEC. 184. Such order %hall specify the cause for which the 

" order com- game is issued : and if it be refusing to answer any question 
such question shall be specified therein;—and such witness 
shall be closely confined pursuant to such order until he sub
mit to be sworn, or to answer, as the case may be. 

SEC. 185. The Justice shall thereupon adjourn such case, 
Case to be a* *Qe r e 1 u e s t °f the party, for such time as may be reason-

adjourned &c able, or until such witness shall testify in the case. 
» SEC. 186. If any person duly subpoenaed and obliged to 

~ Persons re- attend as. a witness shall fail to do so, he shall be considered 
subpoena,\ow guilty of contempt, and shall be fined all the costs of his ap-
pumsned prehension, unless he shall show reasonable cause to the'sat-

isfaction of the Justice for his omission to attend—in which 
case the party requiring such appearance shall pay the costs 
thereof. 

i . 

GENERAL PROVISIONS CONCERNING JUSTICES OP THE PEACE. 

SECTION 187. All process to be signed by Justice. 
188. Summons or process to be entirely filled. 
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SECTION 189. Provisions in case of vacancy in office of Justice. 
190. Justice elected to fill vacancy to take oath and file bond. 
191. Execution to issue where judgment for costs only. 
192. Justices of the Peace to enter upon duties first of Jan

uary. 
193. Where Justice member of Legislature need not act. 
194. Where Justice dies nearest Justice may demand and re

ceive books and papers. 
195. Proceedings whore such books and papers are withheld. 
196. Further proceedings where such books and papers are 

withheld. -
197. Neglect or refusal of Justice to pay money collected a 

misdemeanor in office. 
198. Courts of Justices of the Peace to be public. 

SEC. 18t. AH process issued by any Justice of the Peace A11 p r o c e 8 a to 
shall be signed by him and shall be under seal. b e signed by 

S E C 188. Every summons or process issued by a Justice 
of the Peace shall be entirely filled up, and shall have nos„mm0nsor 
blank either in date or otherwise at the time of its delivery Pr"°ess t 0 b e 

to an officer to be executed. Every such process which shall 
be issued and delivered to an officer to be executed contrary 
to the foregoing provisions, shall be void. 

SEC. 189. When from any cause a vacancy shall occur in 
the office of a Justice of the Peace in any of the organized P rov;9 ioM i n 

counties of this State, the Clerk of the Board of Supervisors o a s e of v a o a a-
cy 

upon being notified that any such vacancy exists, may issue 
a notice to the electors of the town where such vacancy ex
ists, stating in such notice, that a vacancy has occurred in 
the said office, and that an election will be held in the said 
town, to fill said vacancy; which notice shall be given in the 
same manner, and under the same regulations that other no
tices of elections are required by law to be given. 

SEC. 190.- Whenever any one or more Justices of the 
Peace shall be elected in any town of this State, to supply a 
vacancy or vacancies at the time existing, such'Justice o r^ancy 0 

Justices may take the oath and file their official bond, and 
forthwith enter upon the duties of their office. 

SEC 191. Whenever, by reason of a dismissal, non-suit, Executions to 
or for any other cause, a judgment shall be rendered against o n i y 

either party for costs only, by a Justice of the Peace, execu
tion may issue to enforce such judgment, in the same manner 
and with the same effect as in every other case. * • 

SEC. 192. All persons elected Justices of the Peace in 
this State shall enter upon the duties of their respective Justice to enteT 
offices, on the first day of January next succeeding their u p o n u t y 

election, unless otherwise provided for in this Act. • 
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When justice S E C 193. No Justice of the Peace, being a .member of the 
member of Senate or House of Kepresentatives, shall be obliged to take 

cognizance of any action, or to entertain any proceedings 
under the provisions of this Act; but he may act therein or 
not, at his discretion. 

SEC. 194. In case any Justice of the Peace shall die, or 
Where justice n^ s °^ce shall in any wise become vacant, and any books or 
dieB, &o papers belonging to such Justice in his official capacity, shall 

come into the hands of any person, the nearest Justice may 
demand and receive such books and papers, from the person 
having the same in his possession. 

SEC. 195. If any books or papers required to be delivered 
whereboo^s ^° * n e n e a r e s t Justice, by the preceding section, be withheld, 
und papers are or if any Justice shall refuse to deliver over to his successor 

any books or papers in either case, the person entitled to re
ceive the said books or papers, may make complaint to the 
Judge of the District Court of the proper county, and if such 
Judge be satisfied by the oath of the complainant, or any 
other person, that any such books or papers are withheld, he 
may grant an order, directing the person so refusing, to show 
cause before him on a day to be mentioned in said order, 
why he should not be compelled to deliver the same. 

S E C 196. At the time so appointed or at any other time 
to which the matter may be adjourned, upon due proof being 

Farther pro- made of the service of such order, such Judge shall proceed 
ceedings, &c ^0 i n q U j r e j n t 0 the circumstances; and if it shall appear that 

the said books and papers are withheld, the officer before 
whom the proceedings are had, shall by warrant commit the 
person so withholding, to the jail of the proper county, there 
to remain until he shall deliver such books and papers or be 
otherwise discharged according to law. 

SEC. 19?. If any money shall be collected for any party, 
Neglect or re- by a Justice of the Peace in his official capacity, and he 
Ac shall have neglected or refused, within a reasonable time 

after demand, to pay over the same, such neglect or refusal 
shall be deemed a misdemeanor, and on conviction thereof, 
such Justice shall forfeit his office. 

Courts to be SEC. 198, The Courts of Justices of the Peace shall be 
public public and every person may freely attend the same. 

POEMS OF CIVIL ACTIONS IN JUSTICES' COURTS. 

SECTION 199. Forms in Civil Actions. 

SEC 199. The following, or equivalent forms shall be 
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used by Justices of thePeace, in proceedings to be had under •Pormsof0j7a 
this Act, to wit : actions 

Form of Warrant 

State of Minnesota,) 
• County of ) s s ' • 

To the Sheriff or any Constable of said county : 
In the name of the State of Minnesota, you are hereby 

commanded to take the body of , if he shall be 
found within your county, and bring him forthwith before 
the undersigned, one of the Justices of the Peace, in and for 
said county, at to answer to , in a civil 
action ; and you are hereby commanded to give due notice 
thereof to the said plaintiff; and have youthen and there 
this writ. 

Given under my hand and seal, this day of 
A. D. 18 

J. P., Justice of the Peace, [L. S.] 

Form of Summons. 

' >• ss . 
State of Minnesota, 

County of 
To the Sheriff or any Constable of said county : 

In the name of the State of Minnesota, you are hereby 
commanded to summon if he shall be found in 
your county, to be and appear before the undersigned, one of 
the Justices of the Peace, in and for said county, on the 

day of ; 18 , at o'clock, in the 
noon , at iu said county, to answer to in a 
civil action ; and have you then and there this writ. 

Given under my hand and seal this day of 
A. D. 18 . 

J. P., Justice of the Peace, [L. S.] 

Form of Execution. 

•State of Minnesota, \ 
County of } SS- . . 

To the Sheriff or any Constable of said county : 
Whereas judgment against for the sum of 

lawful money of the United States and for 
costs of suit, was recovered on the day of ' . 
before me, at the suit of • ; these are therefore in the 

4 ' -
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name of the State of Minnesota to command you to levy upon 
the goods and chattels of the said (excepting-

such as the law exempts) and make sale thereof according to 
law, to the amount of the said sum, together with twenty-
five cents for this execution, and the same return to me . 
within thirty days, to be rendered to the said for 

said and costs. Hereof fail not under? 
the penalty of the law. 

Given under my hand and seal this day of 
A.D. 18 . ' •• 

J. P., Justice of the Peace, [L. s.} 

Form cf Execution against the Goods or the Body. 

State of Minnesota, \ 
County of j 

To the Sheriff or any Constable of said county : 
Whereas judgment against for the sum of 

lawful money of the United States, and for 
costs of suit was recovered on the day of 
before me at the'suit of . These are therefore in 
the name of the State of Minnesota to command you to levy 
upon the goods and chattels of the said 
(excepting such as the law exempts,) and make sale thereof 
according to law, to the amount of such sums, together with 
twenty-five cents for this execution, and the same to return, 
to me within thirty days, to be rendered to the said 
for and and costs : (and in case where-
imprisonment is allowed by law, the following shall be 
added,) and for want of such goods and chattels whereon to-
levy; take the body of the said and 
convey and deliver unto the keeper of the common prison of 
said county, who is hereby commanded to receive, and keep-
the said ' in safe custody in said prison, until the-
aforesaid sum and all legal expenses be paid and satisfied,, 
or until he be discharged therefrom by due course of law.. 
Hereof fail not under the penalty of the law. 

Given under my hand and seal this day of 
A. D. 18 . 

J. P., Justice of the Peace. [L. S.] 

Form of a Writ of Replevin. 

o t a ' } s s . 

To the Sheriff or any Constable, of said county :. 

State of Minnesota, | 
County of j ss" 
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. . : 1 
Whereas A. B. complains that C. D. has taken and does 

unjustly detain (or does unjustly detain as the case may be 
particularly describing the goods and chattels to be Keplevied 
and the value thereof) therefore in the name of the State of 
Minnesota, you are commanded that you cause the said goods 
and chattels to be Keplevied without delay ; and if the said 
A. B. shall give security as required by law, that you cause 
the said goods and chattels to be delivered to the said A. B., 
and also that you summon the said C. D. to be and appear 
before me, one of the Justices of the Peace, in and for said 
county, on the day of A. D. 18 , 
at o'clock, in the noon, at • in the said 
county, to answer complaint of 

Given under my hand and seal day of 
A.D.18 . 

J. P., Justice of the Peace. [L-_s.] 

Form of Subpoena. 

State of Minnnesota,\ jj 
County of j" s s ' 

In the name of the State of Minnesota, you are hereby 
required to appear before the undersigned, one of the Jus
tices of the Peace in and for said county, at on 
the day of at o'clock, 
in the noon of said day, to give evidence in a cer
tain cause then and there to be tried between plaintiff, 
and defendant, on the part of the 

Given under my hand and seal, this day of 
A. D. 18 

J. P., Justice of the Peace. \h. .sj 

Form of a venire for a Jury. 

*'}ss. State of Minnesota, 
County of 

In the name of the State of Minnesota, you are hereby 
commanded to summon to be and appear before 
the undersigned one of the Justices of the Peace, in and for 
said county, on the day of at o'clock, 
in the noon of said day, in the town of :to 
serve as Jurors for the trial of a civil action between 
plaintiff, and defendant, and have you then and 
there this writ. 
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Given under my hand and seal, this day of 
A. D. 18 

J. P., Justice of the Peace, [L. s.] 

THE JURISDICTION OF JUSTICES IN CRIMINAL CASES, AND THE 
PROCEEDINGS THEREIN.—(1). 

SECTION 200. Jurisdiction of Justices in criminal cases. 
201. Justices may hold Court to try offences.? 
202. Justice how to proceed upon complaint made. 
203. Justice to docket suit. 
204. . Justice to hear cause on return of warrant, accused may 

give bail. 
205. Charge read to accused, he required to plead. 
206. Justice shall try on plea, not guilty, if no Jury demanded. 
207. Court shall convict upon plea of guilty. 

. 208. Jury must be drawn unless waived by accused. 
209. Justice, when to direct person to strike out Juror. \ 
210. Duty of officer to whom venire is directed. 
211. When bystanders may be summoned. 
212. When new Jury may be summoned. 
213. Either party may challenge for cause. . 
214. Form of oath for Juror. 
215. When Jury sworn, how to proceed. 
216. Verdict to be delivered .to Court. 
217. Justice to render judgment, if guilty. 
218. Accused if discharged, judgment against complainant for 

costs. 
•219. When convicted person may appeal to District Court. 
220. If complainant refuse to give security for costs, how to 

, proceed. 
221. Judgment—by>whom executed. 
222. Jurors and witnesses liable for contempt as in civil ac

tions. 
223. Justice shall make certificate of. conviction. 
224. Certificate to be filed within twenty days. • 
225. Certificate to be evidence in Courts. 

k . SEC. 200. Justices of the Peace shall have power and ju
risdiction throughout their respective counties, as follows: 

1. To cause to be observed all laws made for the preserva
tion of the peace. 

2. To cause to come before them, or any of them, persons 
jnstieeBCin°cri-who shall break the peace, and fine or commit them to jail pr 
minal cases ^ail them, as the case may require. 

3. To arrest and cause to come before them, persons' who 
attempt to break the peace, persons who keep houses of ill-
fame, or frequenters of the same, or common prostitutes, and 

I 

(1) See Section 123, of this Title. 
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compel them to give security for their good behavior, and to 
keep the peace. 

4. To cause to come before them persons who are charged 
with committing any criminal offence, and commit them to 
jail or bail them as the case may require. 

SEC. 201. Justices of the Peace shall have power to hold 
a Court subject to the provisions hereinafter contained, to 
hear, try and determine the charges for offences arising with
in their respective jurisdictions. 

SEC. 202. Upon complaint made to any Justice of the 
Peace by any constable or other person, that any such offence How t0 

has been committed within the county, he shall examine the ceed 
complainant on oath, and the witness produced by him, and 
shall reduce the complaint to writing and cause the same to 
be subscribed by the complainant; and if it'shall appear that 
such offence has been committed, the said Justice shall issue, 
his warrant, reciting the substance of the complaint, and re
quiring the officer to whom it is directed, forthwith to arrest 
the accused and to bring him before such Justice or some 
other Justice of the same county, to be dealt with according 
to law; and in the same warrant, may require the officer to 
summon such witnesses as shall be named therein, to appear 
and give evidence at the trial. 

SEC. 203. The Justice shall enter a suit in his docket, in 
which the State shall be plaintiff, and the accused defendant,10 docket sn i t 

and he shall make all such other entries as are required in 
civil causes. 

SEC. 204. On the return of the warrant with the accused, m . 
To hear causa 

the said Justice shall proceed to hear, try and determine the on return of 
cause within one day, unless continued for cause. From the wa r r 

time 'of the return of the warrant, until the time of the trial, 
the accused may give bail, with one or more sufficient sure
ties for his appearance at the time fixed for the trial; or in 
the event of failure so to do, may be committed to jail for safe 
keeping, by order of said justice, or left in the custody of the 
arresting officer. 

SEC. 205. The charge made against the accused, as stated 
in the warrant of arrest, shall be distinctly read to him, and 
he shall be required to plead thereto, which plea the Court Charge read 
shall enter in their minutes ; if the accused refuse to plead, 
the Court shall enter the fact with a plea of not guilty, in be
half of such accused, in his minutes. 

SEC. 206. If the plea of the accused be not guilty, and no 
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Trial on plea Jury be demanded by him, the said'Court shall proceed to try 
not guilty guCQ j s s u e j a n d t0 determine the same according to law and 

the evidence which may be produced against and in behalf of 
such accused. 

SEC. 201. If the accused shall plead guilty to such charge, 
Convict npon the Court shall thereupon adjudge him guilty of the offence 

plea of guilty , , , , . V, \ . ° & J 

fcws. M •* charged, and render judgment thereon. 
Iws'-i"^<*$ SEC. 208. After the joining of issue, and before the Court 
t J u r y arawn shall proceed to an investigation of the merits of the cause, 

unless the accused shall expressly waive his right to a trial 
by Jury, the Court shall direct the Sheriff on any Constable 
of the county, to make a list in writing of the names of eigh
teen inhabitants of the county, qualified to serve as Jurors-
in the Courts of Kecord of this State, from which list the 
complainant and accused may each strike out six names. 

SEC. 209. In case the complainant or the accused shall 
Torstrike outn e^ e c^ *° s* r^? ou* such names, the Court shall direct some 

juror suitable disinterested person to strike out the names for 
. either or both of the parties so neglecting; and, upon such 
names being struck out, the Justice shall issue a venire, di
rected to the Sheriff or any Constable of the county, requiring 
him to summon the six persons whose names shall remain 
upon such list, to appear before such Court, at the time and 
place to be named therein,- to serve as Jurors on the trial of 
such offence. (1) [See Act of 1857, Chapter 10, Approved 
May 23.] 

SEC 210. The officer to whom such venire shall be delivered, 
Duty of officer shall summon such Jury personally,-and shall make a list of 
Is toecte|mre*ne P e r s c m s summoned, which he shall certify and annex to 

the venire, and return the same with such venire, to the court, 
within the time therein specified. 

SEC. 211. If any of the Jurors named in such venire, shall 
fail to attend in pursuance thereof, or if there shall' be any 

Bystanders legal objection to any that shall appear, the Court shall sup
ply the deficiency by directing the Sheriff, or any Constable 
who may be present and disinterested, to summon any of the 
bystanders or others who may be competent, and against 
whom no cause of challenge shall appear, to act as Jurors in 
the cause. 

SES. 212. If the officer to whom the venire shall have 
been delivered, shall fail to return the same, as thereby re-

(1) See Section 123, of this Title. 
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quired, or if the Jury shall fail to agree, and shall be d i s ' N e w j n r y s a m . 
charged by the Court, a new Jury shall be selected and sum- moned 
moned in the same manner, and the same proceedings shall 
thereupon be had as herein prescribed, in respect to the first 
Jury , unless the accused shall consent to be tried by the 
Court; in which case the Court shall proceed to the trial of 
the issue, as if no Jury had been demanded. 

SEC. 213. In all trials for crimial offences before a Justice 
of the Peace, either party may challenge any Juror for cause. Challenge for 

SEC. 214. To each Juror, such Justice shall administer the <• 
following oath or affirmation : 

" You do solemnly swear (or you do solemnly and sincerely 
•declare and affirm, as the case may be,) that you will well oatliof jaror 
and truly try the issue joined in this cause, wherein the State 
of Minnesota is Plaintiff, and is defendant, 
-and a true verdict give according to law, and the evidence 
.given you in Court, unless discharged by the Court." 

SEC. 215. After the Jury shall have been sworn, they shall 
ait together and hear the proofs and allegations in the case, jury sworn— 
which shall be delivered in public, and in the presence of the h l ) w proceed 
accused ; and after hearing such proofs and allegations, the 
Ju ry shall be kept together in. some convenient place, until 
they agree on a verdict or are discharged by the Court ; and 
.a Sheriff or Constable shall be sworn to take charge of the 
Ju ry in like manner, as upon trial in Justices' Courts in civil 
proceedings. 

S E C 216. When the Jurors have agreed on their verdict 
they shall deliver the same to the Court publicly, who shall Ve

a
r ? ic t d8JjT* 

enter it in his docket. 
SEC. 21T. Whenever the accused shall be tried under the 

preceding provisions of this Act, and found guilty either by 
the Court, the Jury, or shall be convicted of the charge made 
against him on a plea of guilty, the Court shall render judg
ment thereon, and inflict such punishment, either by fine or 
imprisonment, or both, as the nature of the case may require ; 
but such punishment shall, in no case, exceed the limit fixed 
by law for the offence charged. 

SEC 218. Whenever the accused", tried under the preceding 
provisions of this Act either by the Court or by a Jury, shall ^harmd'com
be acquitted, he shall be immediately discharged ; and if the plainant pay-
Court before whom the trial is had, shall certify in his docket 
that the complaint was wilful and malicious, and without 
probable cause, it shall enter a judgment against the com-
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plainant, to pay all costs that shall have accrued, in the pro
ceedings had upon such complaint; and unless he give satis
factory security by bond to the State, with one or more sure
ties, to pay the same in thirty days after the said trial, execu
tion shall issue therefor. 

SEC. 219. The person charged with and convicted by any 
Justice of the Peace of any offence, may appeal from the judg-

ppea ment of' such Justice to the District Court: Provided, Said 
person shall within twenty-four hours enter into a recognizance 

" with one or more sufficient sureties, conditioned to appear be- ' 
fore said court and abide the judgment of the court therein ; 
and the justice from whose judgment an appeal is taken> 
shall make a special return of the proceedings had before him, 
and shall cause the warrant and return, together with the re
cognizance or recognizances, to be filed in said District Court 
on or before the first day of the term of the District Court next 

. to be holden for said county ; and the complainant and wit
nesses may also be required to enter into recognizances, with 
or without sureties, in the discretion of the Court, to appear 
at the said District Court at the time last aforesaid, and to>' 
abide the order of the Court therein. 

SEC. 220. If the complainant shall refuse or neglect to pay 
Complainant such costs, or to give such security, the Court may forthwith 

—how Bto ̂ ro^ e n^ e r judgment against him for the amount of such costs, and 
«eed forthwith issue execution thereon in the same manner, and 

with the like effect, as in case of an execution issued by a 
Justice of the Peace on a judgment, in an action for a tres
pass or other wrong, and such moneys, when' collected, shall 
be paid over to such Court. 

SEC 221. The judgment of every such court shall be exe. 
> Jndi?mentbycute^ ^y *ne 8 n e r ^ o r a n v constable of the county where the 
•whom execnt-conviction shall be had, by a warrant under the hand and seal 

of the Justice who held the Court, to be directed to such offi
cers, and specifying the particulars of such judgment. 

SEC. 222. In case any person summoned to appear before 
any Court held by a Justice of the Peace, pursuant to the pro-

J or nd visions of this article, as a juror or witness, shall fail to ap-
•witnesses lia- pear, or if any witness appearing shall refuse to be sworn or 
tempt** COn"to testify, he shall be liable to the same penalties, and may be 

proceeded against in the same manner as provided by law in 
respect to jurors and witnesses in Justices' Courts in civil 
proceedings. 

SEC 223. Whenever any conviction shall be had before a 
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Court held by a Justice of the Peace, the Justice by whom Certificate of 
such Court shall have been held, shall make a certificate ofOOUTlotlon 

such conviction under his hand and seal, in which it shall be 
sufficient briefly to state the offence charged, and the convic
tion and judgment thereon, and if any fine has been collected, 
the amount thereof. 

S E C 224. Within twenty days after such conviction, the c ..fl , . 
said magistrate shall cause such certificate to be filed in the be filled 
office of the Clerk of the District Court of the county. 

SEC. 225. Every certificate of conviction made and filed 
under the foregoing provisions, or a duly certified copy there- b^lvidenee in' 
of, shall be evidence in all courts and places of the facts courts 
therein contained. 

MISCELLANEOUS PROVISIONS IN CRIMINAL CASES. 

SECTION 226. Offences to be tried before Justices of the Peace. 
227. Justices issue warrant ononis own knowledge,may arrest 

the offender." 
228. Breach of recognizance to be certified and proceeded ' 

against in District Court. 
229. Justice, how to proceed if he has not final jurisdiction. 
230. Justice, whom to summon. 
231. In case of conviction, judgment to be entered for fine 

and costs. 
232. • If judgment affirmed, judgment may be entered for fine 

and costs. 
233. When cause continued, witnesses present may be ver

bally required to appear. 
234. Justice may require security for costs. 
235. Justice to pay fines received to county treasurer. 
236. Fines to be paid to Sheriff, if party committed. 
237/ District Attorney to commence suits for all fines not 

paid over. 

SEC. 226. No assault, battery or affray, shall be indictable, 
(except aggravated assaults and batteries, punishable in the 
District Courts,) but all such offences shall be prosecuted kefOTeTuaticea'. 
and determined in a summary manner, by complaint made of the peace 
before a Justice of the Peace, and on conviction thereof the 
offender may be punished by fine not less than five dollars, 
nor more than one hundred dollars, according to the nature 
of the offence. 

SEC. 221. If any Justice of the Peace shall have any 
knowledge that any or the offences mentioned in the last sec
tion, are about to be committed, he shall issue his warrant, 
and proceed as is directed, when complaint has been made ; 

I 
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and if any such offence be committed, threatened or a t tempt 
ed in his presence, he shall immediately arrest the offender, 

Issue warrant o r c a u s e ^ t o ^ e done, and for this purpose no warrant or 
to arrest of-process shall be necessary ; but the Justice may summon to 

his assistance any sheriff, coroner, or constable, and all other 
persons there present, whose duty it shall be to aid the Jus
tice in preserving the peace, arresting and securing the of
fenders, and all such as obstruct and prevent the Justice, or 
any of his assistants, in the performance of their duty ; and 
any person who shall, when summoned to aid in arresting 
and securing an offender, refuse to give such assistance, 
shall forfeit and pay ten dollars to the use of the county. 

. , SEC. 228. In case of the breach of any recognizance entered 
Breach of re« . . . . , . „ 

-cognizance into in- a criminal case, the same shall be certified and re
turned to the District Court, to be proceeded in according to 
law. 

SEC. 229. If, in the' progress of. any trial before a Justice 
~cee*a°if hePhas°^ t ' i e Peace, under the provisions of this Act, it shall appear 
not final juris- to the Justice that he has not final jurisdiction in the case 

before him, and the accused ought to be put upon his trial 
for an offence cognizable before the District Court, the Justice 
shall desist from further proceedings before him and proceed 
as in other criminal cases cognizable before the District 
Court. 

SEC. 230. In all cases arising under this Act, it shall be 
Whom to snm- the duty of the Justice of the Peace acting, to summon the 

injured party, and all others whose testimony may be deemed 
material, as witnesses at the trial, and to enforce their at
tendance by attachment, if necessary. 

SEC. 231. In all cases of conviction under the provisions 

c . ,. _ of this Act, the Justice shall enter judgment for the fine and 
judgment en- costs against the defendant, and may commit him until the 

judgment is satisfied, or issue execution on the judgment to 
the use of the county. 

SEC. 232. If, upon an appeal to the District Court, the 
Judgment af- judgment of the Justice shall be affirmed, or the defendant 

meT* i"J'n^8'shall be convicted, and any fine assessed, judgment shall be 
rendered for such fine and the costs in both courts against 
the defendant and his sureties. 

SEC. 233. When a trial under the provisions of this Act 
shall be continued by the Justice, it shall be necessary for 

..ned the Justice to summon any witness who may be present a t 
the continuance, but said Justice shall verbally notify such 
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' / \ ' 
witness, as either party may require, to attend before him 
to testify in the cause on the day set for trial, which verbal 
notice shall be as valid as a summons. 

SEC. 234. The Justice may require the complainant to a e c u r i t v fo r 

give security for costs, as in civil cases, and if he refuse, the costs 
Justice may dismiss the complaint. 

SEC. 235. All fines imposed by any such Court, if paid be
fore the accused is committed shall be received by the mag:

COnntyfi°reas-
istrate who constituted the Court, before which the accused nrer 
was convicted, and by such magistrate paid over to the 
county treasurer, within thirty days after the receipt thereof, 
to be appropriated according to law. 

SEC. 236. If the accused be committed, payment of any 
fine imposed upon him, shall, be made to the sheriff of the if i"g?i]>

aid fo 

county who shall within thirty days after the receipt thereof, mitted 
pay over the same to the county treasurer, for the purposes 
aforesaid. 

, SEC. 237. If any person, who shall have received any such 
fine or any part thereof, shall neglect to pay over the same, 
pursuant to the foregoing provisions, it shall be the duty of 
the district Attorney, immediately to commence suit there
for, and to prosecute the same diligently to final judgement. 

FORMS OF WEITS IN CRIMINAL PROCEEDINGS. 

SECTION. 238. Forms of Writs in Criminal Proceedings. 

S E C 238.- The following forms may be used under this 
Title : Forms of writ 

in criminal 
proceedings. 

Form of a Warrant. 

State of Minnesota,) 
County of j 

To the Sheriff or any Constable of said county : 
Whereas, has this day complained in writing 

to me, on oath, that did, on the day of 
A. I)., 18 , at in said county, (here insert the charge, 
or accusation whatever it may be,) and prayed that the said 

might be arrested and dealt with according to 
law ; now, therefore, in the name of the State of Minnesota, 
you are commanded forthwith to apprehend the said 
and bring him before me, at my office, in to be 
dealt with according to law. 
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Given under my hand and seal, this day of A. D.,, 
18 . 

J. P., Justice of the Peace, [L. s.] 

Form of Certificate of Conviction. 

State of Minnesota, ] 
County of J ss" 
At a Justice's Court, held at my office in said county, be

fore me, a Justic of the Peace in and for said 
county, for the trial of for the oifence hereinafter 
stated, the said of &c, was convicted of having on 
the day of A. D., 18 , at in said 
county, (here state the offence as in the warrant,) and upon 
such conviction, the said Court did adjudge and determine 
that the said should pay a fine of dollars, (and 
if imprisonment be allowed, add,) and be imprisoned in the 
common jail of the county days, (if the fine be paid, 
add,) and the said fine has been paid to me. 

Given under my hand and seal this day of 
A. D., 18 . 

J. P., Justice of the Peace, [L. S.] 

Form of Execution. 
State of Minnesota,) 

County of j 
To the Sheriff or any Constable of said county: 

Whereas, at a Justice's. Court held at my office in said 
county, for the .trial of , for the offence hereinafter 
stated, the said of &c. was convicted of 
having, on the day of A. D. 18 , in said 
county (here state the offence as in the warrant,) and upon 
conviction, the said Court did adjudge and determine that 
the said ' should pay a fine of dollars; and 
whereas, the said fine has not been paid by the said 
these are therefore in the name of the State of Minnesota, to-
command you to levy upon the goods and chattels, (&c. as 
in execution against the goods or body in civil cases.) 

Given under my hand and seal this day of, A. D. 18 -
J. P., Justice of the Peace, [L. s.] 

Form of Order to bring up Prisoner. 

State of Minnesota,) 
County of } 

To the keeper of the common jail of said county: 
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The undersigned, one of the Justices of the Peace in and 
for said county, sitting at a Court for the trial of 
now in your custody in the common jail of said county, in 
the name of the State of Minnesota, do hereby order and di
rect you to bring the said forthwith before me, 
at my office in said county, together iwith the warrant by 
which he was committed to your custody, in order that he 
may be tried. 

Given under my hand and seal this day of A. D. 18 . 
J. P., Justice of the Peace, [L. s.] 

Form of Commitment upon Sentence.. 

• State of Minnesota,) 
County of ) ' 

To any Constable and the keeper of the common jail of said 
county: ' 

Whereas, at a Justice's Court held at my office in said coun-_ 
ty, for the trial of , for the offence, hereinafter, 
stated, the said , of, &c, was convicted of hav
ing, on the day of - A. D. 18 , 
in the said county; (here state the offence, as in the war
rant,) and upon conviction, the said Court did adjudge and 
determine, that the said , should be im
prisoned in the common jail of said county for 
days; therefore, you the said Constable, are commanded in 
• the name of the State of Minnesota, forthwith to convey 
and deliver the said to the said keeper-
and you, the said keeper, are hereby commanded to receive 
the said into your custody, in the said 
jail, and him there safely keep until the expiration of said 

day's, or until lie shall be thence discharged by 
due course of law. 

Given under my hand and seal, this day of 
A.D. 18 . 

J. P., Justice of the Peace, [L. s.] 

Form of Commitment after Arrest, and before Trial. 

State of Minnesota,) 
County of | s s ' 

To the Sheriff or any Constable, and to the keeper of the 
common jail of said county: 
Whereas, ' has been this day brought 

before the undersigned, one of the Justices of the Peace in 
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and for said county, charged on the day of 
A. D. 18 , , in said county (here state the 
offence, as in the warrant,) and the said 
not having given bail to appear and answer for the said 
offence, therefore you, the said Constable, are commanded in 
the name of the State of Minnesota, forthwith to convey, 
and deliver into the custody of the said keeper, the body 
of the said ; and you, the said keeper, 
are hereby commanded to receive the said 
into your custody in the said jail, and him there safely keep, 
until he shall be required to be brought before the Court to 
be tried, or shall be otherwise discharged by due course of 
law. 

Given under my hand and seal, this day of 18 .. 
J. P., Justice of the Peace, [L. S.]> 

Form of Commitment where Justice on the Trial shall find that he 
has not Jurisdiction of the Case. 

State of Minnesota, , 
' *- ss. 
'1, County of ) 

To the Sheriff or any Constable of said county: 
Whereas, of, &c. has been brought this day 

before the undersigned, one of the Justices of the Peace of 
said county, charged, on the oath of , with having, 
on the day of , A. D. 18 , , in 
said county, committed the offense of [here state the 
offense charged in the warrant]: and, in the progress of the 
trial on said charge, it appearing to the said Justice that the 
said had been guilty of the offense of [here state 
the offense found on the trial] , committed ' at the time and 
place aforesaid, of which offense the said Justice has not final 
jurisdiction: and whereas, after examination, had in due 
form of law, touching the said charge and offense last afore
said, the said Justice did adjudge that the said offense had 
been committed, and that there was probable cause to be
lieve the said to be' guilty thereof: and whereas, 
the said ' has not offered sufficient bail for his ap
pearance to answer for said offense,—You are therefore com
manded forthwith to take the said and him convey 
to the common jail of said county, the keeper whereof is 
hereby required to detain him in custody, in said jail, until 
he shall be thence discharged according to law. 
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Given under my hand and seal this day of , 
A. D. 18 . • 

J. P., Justice of the Peace, [L. S.] 

FORM OF CIVIL ACTIONS—LAW. AND EQUITY. 

SECTION 239. Distinctions between actions at law and suits in equity 
abolished-; to be but one form—to be called a civil 
action. 

240. Parties how designated. 

S E C . ' 2 3 9 . The d is t inc t ions be tween ac t ions a t l a w and Civil action 

s u i t s i n . e q u i t y a r e abol ished. (1 ) 

S E C 240. I n such act ion, the p a r t y compla in ing shal l be Parties how 

k n o w n as t he Plaintiff, and the adve r se p a r t y as the De- e s l g n a e 

fendant . 

. S T A T U T E O F L I M I T A T I O N S . 

TIME OF COMMENCING CIVIL ACTIONS. 

SECTION 241. Action where to be commenced. 
242. Actions to recover real property to be commenced within 

ten years. 
243. Actions upon judgment to be commenced within seven 

years. 
244. Actions to be brought within six years. 
245. Actions to be commenced within one year and six 

months. 
246. Actions to be commenced within five years. 
247. Actions to be commenced within one year. 
248. Mutual accounts : when time begins to run. 
249. Penal actions within one year. 
250. Actions for relief within" five years. 
251. Limitations apply to actions brought in the name of the 

State. 
252. When action is commenced. 
253. Attempt to commence action when deemed equivalent. 
254. When cause of action accrue and defendant is out of the 

State, time of absence not to be included. 
255. Certain disabilities not a part of the limitation': infancy, 

insanity, imprisonment, and coverture. 
256. When actions may be commenced by and against per

sonal representatives. 
257. With alien, time of war not part of the limitation. 

• 258. In case of injunction such time not part of the limitation. 
259. Disability must exist when right accrued. ™ 
260. Two or more disabilities. 

(1) See Sec. II of Title 2 of this Act. 
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SECTION 261. Promise to take case out of statute, how made. 
262. Payments, and their effect upon statute. 
263. Judgment reversed, when to sue. 
264. To what this Act applies. 
265. Not to apply to corporations. 
266. Not to apply to stockholders and directors. 

SEC. 241. Civil actions can only be commenced within the 
Actions when periods prescribed in this Title (1), after the cause of action 

shall have accrued, except where in special cases a different 
limitation is prescribed by s ta tu te : but the objection that 
the action was not commenced within the time limited can • 
only be taken by answer. 

Action to re- SEC. 242. WlTHIN TEN YEARS : 
cover real pro- No action for the recovery of real property, or the recovery 
mence within of possession thereof, shall be maintained, unless' it appear 
ten years t ^a t ^ plaintiff his ancestor, predecessor or granter was 

seized, or possessed of the premises in question within ten 
years next preceding the commencement of the suit. 

SEC. 243. WITHIN SEVEN YEARS : 

, „ . An action upon a judgment or decree of a Court of the 
Action upon' r . JO 
judgment to be United States, or of any State or Territory of the United 
wiSin^seven States or a foreign country. 
y e a r s SEC. 244. WITHIN SIX YEARS : 

Within six i An action upon a contract or other obligation, express 
or implied, excepting those mentioned in the last two preced
ing sections. 

2. An action upon a liability created by statute, other than 
those upon a penalty or forfeiture. 

Within three WlTHIN THREE YEARS : 
yeara 3. An action for trespass upon real property. 

4. An action for taking, detaining and injuring personal 
property, including actions for the specific recovery thereof. 

WITHIN TWO YEARS : 

Within two 5. An action for criminal conversation, or any other injury 
y e a r a to the person or rights of another not arising on obligation 

and not hereinafter enumerated. 
6. An action for relief on the ground of fraud—the cause 

of action in such case not to be deemed to have accrued until 
the discovery by the aggrieved party of the facts consti
tuting the fraud. 

One year and SEC. 245. WITHIN ONE YEAR AND SIX MONTHS : 
six months 

(1) See Sec3. 402, 404 and 407 of this Tttle. 
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' . \ • 

1. An action against a Sheriff, Coroner, or Constable, up- Actions to be 
on any liability for doing an act in his official capacity, and ^tSnoneyear 
in virtue of his office, or by omission of his official duty, in- and six'montbs 
eluding the failure to pay money collected upon an execu
tion ; but this does not apply to an action for an escape. 

2. An action upon a statute for a penalty or forfeiture, 
where the action is given to the party aggrieved, except as 
otherwise provided by law. 

SEC. 246. Within one year : 
1. An action for libel, slander, assault, battery, or false Aotionstol8e 

imprisonment. commenced 
. . within one 

2. An action upon a statute for a forfeiture or penalty to year. 
the State. 

SEC. 24T. An action against a Sheriff, or other officer, for 
the escape of a person arrested or imprisoned by a civil 
process. 

SEC. 248. In an action brought to recover a balance due 
upon a mutual, open and current account, where there have C0U^ta°aVhen 
been reciprocal demands between the parties, the cause of time begins to 
action is deemed to have accrued from the time of the last 
item proved in the account, claimed or proved to be charge
able on the adverse side. 

SEC. 249. An action upon a statute for a penalty given, 
in whole or in part, to the person who prosecutes for the p . 
same, must be commenced within one year after the commis-tions within 
sion of the offence ; and if the action be not commenced with-oue year ' 
in one year by a private party, it may be commenced within 
two years thereafter in behalf of the State, by the Attorney 
General, or District Attorney of the county where the offence 
was committed. 

SEC 250. An action for relief not being- before provided ^S''0?8, for 

, . . . „ ° „ r relief w i th in 
for, must be commenced within five years after the cause of five years. 
action shall have accrued.' . . 

SEC. 251. The limitations prescribed in this title apply to apply to ac-
•actions brought in the name of the State, in the same manner ^ j ^ o f 
as to actions by private parties. State. 

SEC 252. An action is commenced, as to each defendant, Wu 
, ' > wnen actions 

when the summons is served on him, or on a defendant who commenoed. 
is a joint contractor, or otherwise united in interest with him. 

SEC 253. An attempt to commence an action, is deemed equivalent to the commencement thereof, within the-meaning:. AtjtemP* *» ^ ' ° commence ac-
of this title when the summons is delivered, with the- intent41° n whea 
Ahat it shall be actually served, to the Sheriff or other officer vaient.'eqai** 

5 
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of the county in which the defendants, or one of them usu
ally or last resided ; or. if a corporation be a defendant, to 
the Sheriff'or other officer of the county in which such corpo
ration was established by law, or where its general business 
was transacted, or where it kept an office for the transaction 
of business .; but such an attempt must be followed by the 
first publication of the summons, or the service thereof with
in sixty days. 

SEC. 254. If, when the cause of action accrue against a. 
of action ac-Person> n e be out of the State, the action may be commenced 
erne and ae-w j thin the time herein limited after his return to the State ;. fendant is out ' 
of State, time and if, after the cause of action accrues, and the creditor's 
included. right.and ability to institute suit shall have become com

plete, the debtor shall depart from the State wherein such 
debt shall have been contracted, such absence shall not be 
pleaded in bar of the statute, " when the ^statute begins to 
run it never ceases." (1) 

And when an action cannot be maintained upon a contract 
or demand, by the laws of the State wherein the same shall 
have been contracted, no action shall be maintained therer 
on in and by any of the Courts of this State. 

SEC. 255. J f a person entitled to bring an action men? 
tioned in this title except for a penalty, or forfeiture, or against 

bilitiea 'not a a Sheriff or other officer for an escape, be, at the time the 
part of limita- c a u s e 0f action accrued, either 
toon : infancy, • ' 
insanity, im- 1. Within the age of twenty-one years, or, 
prisonment&c. 2_ ^ ^ Q r 

3. Imprisoned on a criminal charge, or in execution under 
the sentence of a criminal; for a less time than his natural 
life, or 

4. A married woman. 
The time of such disability is not part of the time limited 

for the commencement of the action, except that the period 
within which the action must be brought cannot be extended 
more than five years by any such disability, except infancy;. 
nor can it be so extended in any case, longer than one year 
after the disability ceases. 

S E C 256. If a person entitled to bring an action, die be
fore the expiration of the time limited for the commencement 

may be^ooShthereof, and the cause of action survives, an action may be 
m e^®d by|n

r^ commenced by his personal representative after the expiras-
sonal represen-
•tatiyes. (1) See Angel on Limitations, Sec. 3, Cliapt. 7, page 57. 
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tion of the time, and within one year from his death, but not 
after. If a person against whom an action may be brought, 
die before the expiration of the time limited for the, com
mencement thereof, and the cause of action survives, an a c 
tion may be commenced against his representative after the^ 
expiration, and within one year after the, issuing of letters; 
testamentary or of administration. 

SEC. 257. When a person is an alien, subject or citizen with aliens, 
of a country at war with the United States, the time of t h e * 1 ™ ^ ^ ^ ^ " 
continuance of the war is not part of the period limited formation 
the commencement of the action. 

SEC. 258. When the commencement of an action is stayed 
by injunction, or a statutory prohibition, the time of the con- junction suchi 
tinuance of the injunction or prohibition, is not part of the ofmnMation '̂' 
time limited for the commencement of the action. 

SEC. 259. • No person can avail himself of a disability, un-must ex is t . 
less it existed at the time his right of action accrued. crued.™ a°~ 

SEC. 260. W h e n two or more disabilities co-exist at the m v. 
. . ' , . . Twoormorei 

time the right 01 action accrues, the limitation does not at-disabilities. 
tach until they are all removed. 

SEC. 261. No acknowledgment or promise is sufficient Promise to> 
evidence of a new or continuing contract, by which to take*fS

Btat^t|e
t°^' 

the case out of the operation of this statute, unless them a ' l e ' ' i . x 
same is contained in some writing, signed by the party to be 
charged thereby. 

S E C 262. Whenever any payment of principal or interest 
has been or shall be made upon an existing contract, whether ana their effecfc 
it be bill of exchange, bond, promissory note or other evi- u p o n s t a t u t e -
dence of indebtedness, if such payment be made, after the 
same becomes due, the limitation shall commence from the 
time the last payment was made. 

SEC 263. If any action be commenced within the time 
prescribed therefor, and judgment be given therein for the versed, whem 
plaintiff, and the same be arrested or reversed on appeal, the sue* 
plaintiff may commence a new action within one year after 
such reversal or arrest 

SEC. 264. This Act does not extend to actions already 
commenced, but the statutes now in force are applicable tOA^app^es'w 
such cases according to the subject of the action, and with
out regard to the form. 

SEC. 265. This act shall not affect actions to> enforce the Nottoappry 
payment of bills, notes, or evidence of debt issued by monied tjonLV5 """^ 
corporations, or issued or put in circulation as money, 

v t 
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SEC. 266. This act shall not affect actions against direc
tors, or stockholders of a moneyed corporation, or banking 

Not to apply association to recover a penalty or forfeiture imposed or to 
to stockholders enforce a liability created by law'; but such actions must be 

brought within six years after the discovery, by the aggriev
ed party, of the facts upon which the penalty or forfeiture 
attached, or the liability was created. • 

PROPERTY EXEMPT FROM SALE ON EXECUTION. 

OF THE EXECUTION OF THE JUDGMENT IN CIVIL ACTIONS—THE 
EXECUTION. 

SECTION 267. What property exempt from execution. 
268. Property not exempt from execution upon judgment 

for purchase money. 
269. Officer, how to proceed when part of the property is 

exempt. 
270. Levy may be made of grain or grass growing. 
271. Real and personal property of wife not liable to hus

band's debts. 
272. Jurisdiction of District Court in certain cases. 
273. Writ, how executed. 

* 274. Before sale notice must be given, notice how given and 
what to contain. 

275. Sale, how to be made. 
276. Eeal estate, how may be redeemed. • 
277. How may redeem. ' 
278. Real estate, when to be redeemed—judgment debtor 

may redeem. 
279. Redemptioner must produce authority to redeem.. 
280. Court may grant order to stay waste. 
281. When purchaser is evicted, may recover price paid with 

interest. 
282. In case of several defendants, when may contribution 

be compelled. 

SEC. 26T. The following named property shall be exempt 
from attachment or sale under any execution, writ of at-

erty exempttachment, or any other final process of a Court, together 
&omexecn t ion with such Homestead as shall be set apart and exempt by 

law. Also, 
1. All spinning wheels, weaving looms, with the appa

ratus, and all stoves and pipes with iheir utensils, put up or 
kept in any dwelling house : 

2. A seat, pew, or slip, occupied by any person or family, 
• • - in any house or place of public worship : 
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3. All cemeteries, monuments, tombs, and rights of burial, 
while in use as repositories of the dead\ 

4. All arms and accoutrements required by law to be kept 
by any person: . • 

5. All wearing apparel of every person or family : 
6. The miscellaneous library, and school books, of every 

individual and family, not exceeding in value one hundred 
and fifty dollars, and all family pictures : * 

1. To each householder, ten sheep, with their fleeces, and 
the yarn and cloth manufactured from the same, two cows, 
five swine, and provisions and fuel for the comfortable sus
tenance of such householder and family for six months : 

8. To each householder, all household goods, furniture and 
utensils, not exceeding in value two hundred and fifty 
dollars : -

9. The tools, implements, material, stock, apparatus, team, 
vehicle, horses, harness, library, or other things, to enable 
any person to carry on the profession, trade, occupation or 
business in which such person may be wholly or principally 
engaged, not exceeding in value three hundred and fifty dol
lars : the word team, in this subdivision, shall be" construed 
to mean either one yoke of oxen, a horsey or a pair of horses, 
as the case may be : 

10. A sufficient quantity of hay, grain, feed and vegeta. 
bles necessary for keeping for. six months the animals men
tioned in the several subdivisions of this section exempt 
from execution, and any chattel mortgage, bill of sale, or 
other lien created on any part of the property, except such 
as is mentioned in the ninth subdivision of this section, 
shall be void, unless such mortgage, bill of sale, or lien, be 
signed by the wife of the party making such mortgage, bill 
of sale, or lien. 

SEC. 268. The property hereinbefore mentioned shall not Property not 
be exempt from any execution or other process issued upon6*61111!? from 

a judgment rendered for the purchase money for the same on judgment 
, . • for purchase 

property. * , money. 
SEC. 269. When a levy shall be made upon property of 

any class or species, which is by law exempt from execution t„
0f?ce!'J?0*? 

>. no p r O C 6 6 & 

to a specified amount or value, the officer levying the execu-w h e n P a^ of 

tion may make an inventory of the whole of such property, empt. 
and cause the same to be appraised at its cash value, by 
two disinterested freeholders of the town where the prop-
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•erty may be, on oath to be administered by him to such 
.appraisers. The appraisers shall be entitled to fifty cents 
•each for their services, and six cents per mile for traveling 
fees, for which the plaintiff in the execution shall be liable 
to them, but the same may be collected on the execution for 
Ms use. Such inventory being completed, the defendant in 
the execution, or his authorized agent, may select from such 
inventory an amount of such property, not "exceeding, ac
cording to such appraisal, the amount or value exempt by 
law from execution;, but if neither such defendant nor his 
agent shall appear and make such selection,'the officer shall 
make the same. 

SEC. 210. A levy may be made upon grain or grass 
while growing, and upon any other unharvested crops; but 

smadJ^f'grainn0 S £^e thereof shall be made under such levy, until the 
•or grass grow- game shall be ripe or fit to be harvested; and any-levy 

thereon by virtue of an execution, issued by a Justice of the 
Peace, shall be continued beyond the return day thereof, if 
necessary, and the execution thereof may be completed at 
any time within thirty days after such grain, grass, or other 
unharvested crop shall be ripe, or fit to be harvested. 

SEC. 271. Any real or personal estate which may have 
been acquired by any female before her marriage, either by 
her own personal industry, or by inheritance, gift, grant, or 

Eealandper- devise, or to which she may at any time after her marriage, be 
^f^fenotT*7 entitled by inheritance, S ^ i £ r a n t or devise, and the rents, prof-' 
Me for h us-its and income of any such real estate, shall be and continue 

the real and personal estate of such female after marriage, 
to the same extent as before marriage; and none of such prop
erty shall be liable for her husband's debts, engagements or 
liabilities; but such property shall be liable for all debts of 
the wife contracted prior to her said marriage: Provided, 
That nothing in this section contained, shall be construed to 
authorize any married woman to give, grant or sell any such 
real or personal property during coverture, without the con
sent of her husband, except by order of the District Court of 
the county: and, Provided further, That in the case of a sep
aration or divorce between such husband and wife, by an adju
dication of a Court, such married woman shall in no case be 
authorized to remove any such property from the premises of 
her husband without his consent, except by order of the 
Court. 
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SEC. 272. The District Court for the county where the 
parties, or either of them reside, shall have jurisdiction in all jurisdiction 
cases arising under the provisions of the preceding section, of Dist. Courts 
except when the amount in controversy is less than one cases, 
hundred dollars, and relates to personal estate, in which case 
a Justice of the Peace shall have' jurisdiction, and the wife 
may institute proceedings to enforce" the said provisions, in 
her own name, or otherwise. 

SEC. 213. The Sheriff shall execute the writ against the" 
property of the judgment debtor, by levying on the property 
in the same manner as similar property is attached, collect-execute'd. 
ing the things in action, as prescribed by statute, selling the 
other property and paying to the plaintiff the proceeds, or so 
much thereof as will satisfy the execution. 

SEC. 274. Before the sale of property on execution, notice 
thereof shall be given as follows: aoe°mstbe 

• 1. In case of personal property, by posting written notice given, notice 
of the time and place of sale, in three public places of the Whatgltoncon-
county where the sale is to take place, six days successively. t ami 

2. In case of real property, by posting a similar notice, de
scribing the property with sufficient certainty to enable per
sons to identify it, for six'weeks successively, in three public 
places of the county where the property is situated, and also 
where the property is sold, and publishing a copy thereof, 
once a week, for the, same period, in a newspaper of the 
county, if there be one, if there be none and the property is not 
occupied by the judgment debtor, or by a tenant or purchaser 
under him, then in a paper at the capital of the State. 

SEC. 275. An officer selling without the notice prescribed 
by the last section, shall forfeit one hundred dollars to the ga l6 i j10Wt(> 

aggrieved party, in addition to his actual damages; and abemade. 
person taking down or defacing the notice posted, if done be
fore the sale, or the satisfaction of the execution, and without 
the consent of the parties, shall forfeit fifty dollars, and the 
sale shall be void. (1) 

SEC. 27 G. A sale shall be made by auction between nine 
o'clock in the morning and sunset; after sufficient propertyhowVaybe* 
has been sold to satisfy the execution, no more shall be sold; r e d e e m e d-
neither the officer holding the execution nor his deputy, can 
purchase, when the sale is of personal property capable of 
manual delivery, it shall be within view or those who attend 
the sale, and be sold in such parcels as are likely to bring 

(1) See Sec. 107, Title 9, of this report. See, aho, Sec. 465' of the majority 
report.' I should deem property unsafe while such was the law. 
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the highest price; and when the sale is of real property and 
consisting of several known lots or parcels, they must be 
sold publicly and separately, or when a portion of such real 
property is claimed by a third person, and he requires it to-
be sold separately, such portion shall be thus sold. 

SEC. 271. Upon a sale of real property, where the estate 
is less than' a leasehold of two years unexpired term, the sale 

How maj shall be absolute; in all other cases, the property sold shall 
eem. be subject to redemption, as provided in this act, the officer 

shall give to the purchaser a certificate of the sale, proved or 
acknowledged, so that it may be recorded; containing, 

1. A particular description of the property sold, 
2. The price bid for each distinct lot or parcel. 
3. The whole price paid. 
4. When subject to redemption, it shall be so stated; a du

plicate of which certificate shall be filed by the officer, with 
, the Eegister of Deeds of the county. 

SEC. 218. Property sold subject to redemption, as pro
vided in the last section, or any part separately, may be re-

Keal estate, deemed in the manner provided in this act, by the following; 
when to be re- ,, . . . . ,, -. 
deemed—judg-persons or their successors in interest: (1) 
ment debtor \ ^he judgment debtor, or his successor in interst, in the may redeem. u ° ' ' 

whole or any part of the property : 
2. A creditor having a lien by judgment or mortgage of 

the property sold, or on some share or part thereof, subse
quent to that on which the property sold. The persons men
tioned in this and the preceding subdivision' other than the-
judgment debtor are in this chapter termed redemptioners. 

Payment may be made to the purchaser or redemptioner 
as the case may be, or for such purchaser or redemptioner 
to the officer who made the sale, or his successor in office ;. 
and a tender of the money shall be equivalent to the pay
ment thereof. 

SEC. 219. A redemptioner shall produce to the officer or 
person from whom he seeks to redeem : 

Redemption- !• A copy of the record of the judgment, Under which he 
*r mns'P!,f)" claims the right to redeem, certified by the clerk of the court 
to redeem. of the county where the judgment is docketed, or if he re

deem upon a mortgage or other lien, a note of the record 
thereof, certified by the clerk. 

2. A copy of any assignment necessary to establish his 
claim, verified by the affidavit of a subscribing witness there
to ; and, 

(1) See Sec. 197, Title 9. , 
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3. An affidavit of himself or his agent, showing the 
amount then actually due on the lien.. 

4. Such redemptioner shall file, or cause to be filed, the 
papers specified in the three last subdivisions of this section, 
together with a notice of his redemption, in the office of the Reg
ister of Deeds of the county where the property sold may be 
•situated, and such Register shall note the same in a book to 
be procured by him for that purpose, stating the name of the 
judgment debtor, a description of the property redeemed, and 
the time of filing the notice of redemption. 

A copy of such notice shall also be deposited in the sher
iffs office, for the use of such sheriff, or the officer who made 
the sale. 

SEC. 280. Until the expiration of the time allowed for re
demption, the Court may restrain the commission of waste on Court may 
the property, by order granted with notice, on the applica- ^tay waste, 
tion of the purchaser or judgment creditor. 

S E C 281. If the purchaser of real property sold on execu
tion, or his successor in interest, be evicted therefrom, in , When pur-

„ . ,. ., . ,, ,. . chaser is evio-
consequence of irregularity in the proceedings concerning ted, may re-
the sale, or of the reversal or discharge of the judgment, he ^aiifwrth * m t 
may recover the price paid, with interest, from the jndgmentterest. 
creditor ; such judgment creditor, if the recovery was in con
sequence of the irregularity, shall thereupon be entitled to a 
new execution on the judgment, for the price paid on the sale 
with in teres t ; and for that purpose the judgment shall be 
deemed'valid against the judgment debtor, his personal rep
resentatives, heirs, or devisees; but not against a puchase in 
good faith, or an incumbrancer, whose title or incumbrance 
shall have accrued before a levy on such new execution. 

SEC. 282. When property, liable to an execution against 
several persons, shall be sold thereon, and more than a due „ 

. In case of 
proportion of the judgment is levied upon the property of one several defend-
of them, or one of them pay without a sale, more than his nfa/'contribu^ 
proportion, he may compel contribution from the others ; and t i o° j>e c o m r 

when judgment is against several, and is upon an obligation 
of one of them, as security for another, and the surety pays 
the amount, or any part thereof, either by sale of his property 
or before sale, he may compel re-payment from the principal. 
In such cases, the person so paying or contributing shall be 
entitled to the benefit of the judgment to enforce contribution 
or re-payment, if within ten days after his payment, he file 
with the clerk of the court where the judgment was rendered, 
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notice of his payment, and claim to contribution or repay
ment ; upon filing of such notice, the clerk shall make an en
try thereof in the margin of the docket. (1) 

O F TAKING THE TESTIMONY OF WITNESSES IN THIS STATE. 

SECTION 283. Deposition of witnesses may be taken. , 
284. "When deposition may be taken. 

, 285. Party may apply to Justice of the Peace ; duty of Justice. 
286. Notice may be served on agent of adverse party. 

' 287. Service on one of several parties, sufficient. 
288. Notice how served. 
289. Party may waive right to notice. 
290. Deponent, how sworn, and examined. 
291. Examination, how conducted. 
292. Deposition to be written by Justice. 
293. Certificate to be annexed ; form of certificate. 
294. Deposition1 shall be delivered to the Court. 
295. Deposition when not to be used. 
296. Objection to competency of witness may be taken. 
297. When deposition taken in one suit may -be used in 

another. 
298. In case of appeal, deposition to the court below may be 

used in Appellate Court. 
299. Court may make rules as to -the time and manner of 

taking depositions. 
300. When person may be compelled to give deposition. 

SEC. 283. Depositions may be taken in the manner and 
Deposition of according to the regulations provided in this chapter, to be 

*e taken. used before any magistrate or other person authorized to 
examine witnesses in any other than criminal cases. 

SEC. 284. When a witness, whose testimony is needed in 
any civil cause pending in this State, shall live more than 

«tionemayePbe thirtymiles from the place of trial, or shall be about to go 
taken. out of the State, and not to return in time for trial, o r i s so 

sick, infirm or aged as to make it probable that he will not 
be able to attend at the trial, his deposition may be taken in 
the manner hereinafter provided. 

SEC. 285. At any time after the cause is commenced by 
p^yrtto ^ y the service of process or otherwise, or after it is submitted 

"tioe of the to'arbitrators or referees, either party may apply to any Jus-
-Justice. tice of the Peace, who shall issue a notice to the adverse 

party, to appear before the said Justice, or any other Justice 
of the Peace, at the time and place appointed for taking the 

(1) For chapter 2 of Title 9 of the Majority Eeport, see section 202 Title 9 
of this Eeport. 

For costs, see Title 10 Majority Eeport; also Title 10, sec. 215, of this Eeport 
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deposition, and to put such interrogatories as he may think 
fit, which shall be pertinent to the case. (1) 

SEC. 286. The said notice may be served on the agent or j j o t i o e a e r v . 
attorney of the adverse party, and shall have the same effected on agent of 
as if served on the party himself. p 

SEC. 28f. When there are several persons plaintiffs or 
defendants, or parties on either side in the cause, a notice one of several 
served on either of them shall be sufficient. parties, suffi

cient. 
SEC. 288. The notice shall be served by delivering an at

tested copy thereof to the person to be notified, or by leaving served, 
such copy at his place of abode, allowing in all cases not 
less than twenty-four hours after such notice before the time 
appointed for taking the depositions, and also allowing time 
for his travel to the place appointed after being notified, not 
less than at the rate of one day, Sundays excepted, for every 
twenty miles travel. 

SEC. 289. The written notice before prescribed may be p a r t y m a y 

wholly omitted if the adverse party or his attorney shall in wai.oe "ght to 
writing waive the right to it. 

SEC. 290. The deponent shall be sworn to testify the 
truth, the whole truth, and nothing but the truth, relating to how sworn and 
the cause for which the deposition is taken, and he shall then examined, 
be examined by the parties if they think fit, or by the Justice, 
and his testimony shall be taken in writing. 

SEC 291. The party producing the deponent shall be al
lowed first to examine him, either upon verbal or written in- ] l o w conduet-
terrogatories, on all points which are material, and then the ed-
adverse party may examine the deponent in like manner; 
after which either party may propose such further interroga
tories as the case may require. 

S E C 292. The deposition shall be written by the Justice 
or by the deponent, or by some disinterested person, in t h e t 0 bePwritten 
presence and under the direction of the Justice, and it shall by Justice. 
be carefully read to or by the deponent, and shall then be 
subscribed by him. 

SEC. 293. The Justice shall annex to the deposition a cer- _ ..„ . . . ' r Certificate to 
tlficate substantially as follows: be annexed; 

form of certi
ficate. 

State of Minnesota, , 
' v ss. County of ) ' 

I, A. B., Justice of the Peace in and for said county, do 
hereby certify that the above deposition was taken before 

(1) Sec. 615 Majority Report. 
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me, at my office in in said county, on the 
day of 18 , at o'clock, ; that 
it was taken at the request of the plaintiff, (or defendant) 
upon verbal (or written) interrogatories; that it was reduced 
to writing by himself, (or by deponent, or by • ,3, 
disinterested person, in my presence and under my direction,) 
that it was taken to be used in the suit of A. B. vs. C. D., now 
pending in {.Court, and that the reason for taking 
it was (here state the true reason,) that 
attended at the taking of said deposition, (or that a notice, of 
which the annexed is a copy, was served upon him on the 

day of , 18 ;) that said deponent 
before examination was sworn to testify the truth, the whole 
truth and nothing but the truth, relative to the said cause, 
and that the said deposition was carefully read to (or by) 

• said deponent, and then subscribed by him. 
' Dated at the day of one-
thousand eight hundred and 

A. B., Justice of the Peace, [L. S.] 

SEC. 294. The deposition shall be delivered by the Justice 
Deposition to- the Court or Arbitrators, or Referees, before whom the 

shall be deliv- cause is pending, or shall be inclosed and sealed by him, and 
eredto Court. , . , , , , „ ' . , , ., , , 

directed to them, and shall remain sealed, until opened by 
said Court, or the Clerk thereof, or Arbitrators, or Referees. 

SEC 295. No deposition shall be used if it shall appear 
Depositi0nthat the reason for taking it, no longer exists: Provided 

when not to be however, That if the party producing tne deposition, in such 
case shall show any sufficient cause then existing for using 
such deposition, it may be admitted. 

SEC. 296. Every objection to the competency or credibility 
Objection to °f the deponent, and to the propriety of any question put to 

competency of jjjm or of any answer made by him, may be made when the 
witness may ' . J . J J • 
be taken. deposition is produced, in the same manner as if the witness 

was personally examined on the trial; Provided, That all ob
jections to any interrogatory shall be made before it is 
answered, and if the interrogatory is not withdrawn, the 
objection shall be noted in the deposition, or otherwise the 
objection shall not be afterwards • allowed. 

SEC. 297. When the plaintiff in any suit shall discontinue 
si«onetakenPin it, or the suit be dismissed for any cause, and 'another suit 
one »nit may shall afterward be commenced for the same cause between 
be u s e d in , ,. ;1 . . , . . . . l t another. the same parties, or their respective representatives, - all 
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depositions lawfully taken for the first suit may be used in x 

the second, in the same manner and subject to the same con
ditions and objections as if originally taken for. the second 
s u i t ; Provided, That the deposition shall have been duly filed, 
in the Court where thefirst suit was pending, and shallremain 
in the custody of the Court, from the termination of the first 
suit, until the trial of the second. 

SEC. 298. When a suit shall have been appealed from one 
Court' to another, all depositions lawfully taken to be used in appeai

Ca8aepo^ 
the court below, may be used in the appellate court in thesitionio Court 
same manner, and subject to such exception for infor-used in Appel-
mality or irregularity, and none other, as were taken to such l a t e C o u r t -
depositions in writing in the Court below. 

SEC. 299. The Court may from time to time make such 
Court may 

Eules as they shall find proper and convenient, as to the time make rules as 
and manner of filing depositions, and the safe keeping there- manneiVtat 
of, and any other regulations concerning-the taking and using ins depositions 
of depositions, which may not be inconsistent with the pro
visions of law. 

SEC. 300. Any witness may be subpoeaned and compelled 
to give his deposition, at anyplace within twenty miles of ma^

hbVTonv 
his abode, in like manner, and under the same penalties, as peiled to give 
he may be subpoeaned and compelled to attend as a witness 
in any Court. 

TAKING THE TCSTIMONY.OF WITNESS OUT OF THE STATE. 

SECTION 301. Deposition, how taken out of the State. 
• 302. When commission may issue. 

303. Deposition, how taken. 
304. Court may make rules, as to issuing commission. 
305. Certain depositions to be taken or rejected, at the dis

cretion of the Court. 

SEC. 301. The deposition of any witness without this State 
may be taken under a commission, issued to one or more com
petent persons, in any State or County, by the Court in which ^ow takeni0ut 
the cause is pending, and the deposition may be used in the of the State. 
same manner, and subject to the same conditions and objec
tions, as if it had been taken in this State. 

SEC. 302. No commission shall be issued, to take testimony 
out of this State, except when the following requisites are mission"may 
complied wi th : ' *" • isaue-

1. When an issue has been joined in a civil action in a 
Court of Eecord in this State: 
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2. When it shall appear on the application of either party 
to such action, that any witness not residing in this State, is 
material to the prosecution or defence of such action, and 
where it shall also appear upon such application that due 
notice of such application is served on the adverse par ty at 
least ten days before such application is made. 

SEC. 303. Every such deposition shall be taken upon writ-
how taken. ' ten interrogatories, to be exhibited to the adverse party, or 

his attorney, and cross interrogatories to be filed by him if 
he shall think fit. , 

Court in ay ^EC. ^ 4 . The Court may make Eules as to the issuing of 
make rules, aa commissions, either in vacation or term time, and the filing 
mission. of interrogatories, and all other matters relating to deposi

tions taken out of the State ; Provided, That such rules be 
not inconsistent with the provisions of law. (1) 

SEC. 304. A-ll depositions taken out of, or within the 
ositfons^oTeState in any other manner than is prescribed in the preced-
taken or re - j n g s e c t ions may be admitted or rejected, in the discretion of 
cretion of the the Court, if it appears that the adverse party had sufficient 

ourt* notice of the taking thereof, and opportunity to cross-exam
ine the witness. 

OF PROCEEDINGS TO PERPETUATE THE TESTIMONY OF WITNESSES 
WITHIN THIS STATE. 

SECTION 306. Testimony, how perpetuated. 
307. Judge shall cause notice to he given. 

. 308. Deponent, how sworn and examined. 
309. Deposition, certificate, and statement to be recorded. 

] Deposition, when and by whom used. 
310. V Any witnesses may ho summoned to testify, in perpet-

) ual remembrance. 

SEC. 306. When any person shall be desirous to perpetu-
Testimony a t e ^ e testimony* of any witness, he shall make a statement 

how perpetua- in writing, setting forth briefly and substantially his title, 
claim or interest, in or to the subject concerning which he 
desires to perpetuate the ̂ evidence, and the names of all other 
persons interested, or supposed to be interested therein, and 
also the name of the witness proposed to be examined, and 
shall deliver the said statement to the Judge of a Court of 
Record, requesting him to take the deposition of the said 
witness. 

SEC 307. The said Judge Bhall thereupon cause notice to 

(1) See Title 15, Section 363. 
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be given of the time and place appointed for taking the de- j u a g e Bhaii; 
position, to all persons mentioned in the said statement, as ?a o s e n o t i o e to~ r L ' b e given, 
interested in the case, which notice shall be given in the 
same manner as is prescribed in this Title, respecting notice 
upon taking deposition in this State, to be used in any cause 
here pending. 

SEC. S08. The deponent shall be sworn and examined, and Deponent 
his deposition shall be written, read and subscribed in the how sworn and 
same manner as is prescribed respecting the depositions 
mentioned in this act, (see Section 283 to 300, this Title) and 
the Judge shall annex thereto a certificate under his hand, of 
the time and manner of taking it, and that it was taken in 
perpetual remembranee. of the thing, and he shall also insert 
in the certificate, the name of the person at whose request it 
was taken, and of all those who did attend the taking 
thereof. • - '• 

SEC. 309. The deposition with the certificate, and also the 
written statement of the party at whose request it was taken, certificate'and 
shall within ninety days after the taking thereof, be recorded statement to 
in theKegistry of Deeds, in the county where the land lies, if 
the deposition relates to real estate, otherwise in the county 
where the parties, or some of them reside. 

SEC. 310. If any suit shall, either at the time of taking _ 
. , ,. Deposition, 

such deposition, or at any time afterwards, be pending be- when and by 
tween the person at whose request it was taken,, and the J h „ m ^f^eas 
persons named in the written statement, or any of them who m a v j>? f™" 

„ . , , . . , moned to teati-
were notified as aforesaid, or any person claiming under fy, inperpetu-
either of the said parties respectively, concerning the title, r e i a e m b r a n c e •, 
claim or interest set forth in the statement, the deposition so-
taken, or a certified copy of it from the Eegistry of Deeds, may 
be used in such suit, in the same manner, and subject to the-
same conditions and objections as if i t had been originally 
taken for the said suit. Any witness may be subpoenaed 
and compelled to give his deposition in perpetual remem
brance of the thing, as before prescribed, in the like manner 
and under the same penalties as are provided in this Title, re
specting other depositions taken in this State. 

PROCEEDINGS TO PERPETUATE THE TESTIMONY OF WITNESSES 
OUT OF THIS STATE. . 

SECTION 811. Depositions to perpetuate testimony of parties out of 
the State may be taken. , 

312. Depositions, how taken. 



80 CODE OF [Title 1. 

313. Notice to be given, and how. 
314. When court shall issue commission. 
315. Deposition, how taken and returned. 
316. Person applying may file statement with clerk in va

cation. 
317. Supreme Court may make rules respecting such depo

sitions. 
318. How such depositions may be used. 

Depositions SEC. 311- Depositions to perpetuate the testimony of wit-
-to"perpetuatenesses living without the State, may be taken in any State, 
testimony of ° . . . ' 
.parties out of or in any foreign country, upon a commission to be issued by 
faken.may ^ &nJ Court of Kecord in the manner hereinafter provided. 

SEC. 312. The person who proposes to take the deposition 
T D eP°a i t i o n s shall apply to any such Court and file therein a statement like 

that below prescribed, to be delivered to the Judge or Justice 
of the Peace, upon taking such deposition within this State: 
and if the subject of the proposed deposition relate to real 
estate within this State, the statement shall be filed in the 
county where the lands or any part thereof lies; otherwise, 

' in the county where the parties, or some of them, reside. 
„ . SEC. 313. The Court shall order notice of such application 
Notice to be , , „ ,, . . . 

given and how and statement to be served on all the persons mentioned 
therein as adversely interested in the case and living within 
the State: which notice shall be served fourteen days, at least, 
before the time appointed for hearing the parties. 

SEC. 314. If, upon such hearing of the parties, or of the 
When Court applicant alone, should no adverse party appear, the Court 

scommission. shall be satisfied that there is sufficient cause for taking the 
deposition, they shall issue a commission therefor, in like 
manner as for taking a deposition to be used in any cause 
pending in the same Court. 

SEC. 315. The deposition shall be taken upon written in-
Deposition terrogatories filed by the applicant, and cross-interrogatories 

;returnea. filed by any party adversely interested, if he shall think fit; 
and it shall be taken and returned substantially in the same 
manner as if taken to be used in any cause pending in the 
same Court. 

SEC 316. The person who proposes to take the deposition 
Person ay- may file his statement in the clerk's Office, and may cause no-

statement wHh tice thereof to be given to the persons therein named as ad-
<slerk in vaoa- versely interested, by serving them with an attested copy of 

the said statement fourteen days at least before the time ap
pointed for the hearing; and the court may thereupon pro
ceed to hear the parties and to issue the commission as before 
provided. 
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SEC. 317. The District Courts may, from time to time, make S u p r e m e 
Kules as to taking depositions, to perpetuate the testimony m ° k " x

m^ \£ 
of witnesses without the State, when taken under a commis-^PeotiDf sucl1 

sion from said Courts, and as to the filing and recording of 
such depositions: Provided, Such rules be not inconsistent 
with the provisions of law. (1) 

SEC. 318. All depositions to perpetuate the testimony of 
witnesses, taken at any place without this State according d e p o s itions 
to the provisions of this Title, may be used in like manner m a y b e nsed" 
.as if taken within this State. 

T H E PERPETUATION OF TESTIMONY WITHIN AND WITHOUT THIS 
STATE, AS AGAINST ALL PERSONS. 

SEOTIOX 319. Deposition may be taken. 

321 I Deposition how taken. 

322. When and where deposition to be recorded. 
323. When and where may be used. 

SEC. 319. Depositions,to perpetuate the testimony of wit
nesses within or without this State, so that the same may be Deposition 
evidence against all persons, may be taken upon a commis-may a en 

.sion to be issued, after public notice by the Court of Eecord. 
' SEC 320. The person who desires to have such deposition 
taken may apply to any such Court in the manner before pre
scribed in the case of taking a deposition to perpetuate the 
testimony of a witness living without the State, and all the how t̂aken"1" 
proceedings thereon shall be the same as in the case last men
tioned. 

SEC 321. The Court shall, in addition to the proceedings 
before prescribed, inquire, upon the oath of the applicant, 
or otherwise, in their discretion, as to all persons known or 
supposed to be interested in the case: and shall, in the com
mission, direct the commissioner or commissioners to publish 
in such newspaper or newspapers within or without the State, 
or both, or in such other manner as the Court shall consider most 
effectual, such notice of the time and place of taking such depo
sition and of the subject-matter.thereof as the Court shall think 
proper—which notice shall be addressed specially by name 
to all persons who are' known or supposed to be interested in 
the case, and generally to all others, that they may attend and 

^propose cross-interrogatories to the witness; and the Court 
.*may also require personal notice of the time and place of 

(!).SeaSe3. 361, Title 15 . 
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taking and the subject-matter of such deposition to be given 
to such persons, and in such manner as under all the circum
stances shall seem proper. 

SEC. 322. Such deposition having been taken and returned, 
to the Court by whose order the commission issued, and being. 

wh^edeposi8i-found ^ v * n e Court t o n a v e ^ e e n taken according to law and. 
tionto be re-the directions contained in the commission, the Court shall 

order it to be recorded within thirty days in the Registry of-
Deeds of the county in which the land lies, if tthe deposition 
relates to real-estate—otherwise, in the county in which the, 
parties, or some of them, reside. 

SEC. 323. Any deposition taken and recorded under the 
wt n d provisions of the four preceding sections, or a certified copy 

where may be thereof from the Registry, may be used by the person at 
vse whose request it was taken, or by any person claiming under 

him, against any person whatever, in any suit or proceeding 
wherein shall be brought in question the title, claim or inter
est set forth in the statement upon which the commission was 
founded, in the same manner and subject to to the same con
ditions and objections as if it had been originally taken for, 
said suit or proceeding. 

DEPOSITIONS TA^EN IN THIS STATE TO BE USED IN OTHER STATES 
AND COUNTRIES. 

SECTION 324. Witness may be compelled to give evidence to be used 
in another State. 

SEC. 324. Any witness may be subpoenaed and compelled 
Witness com- *n ^ e manner, and under the same penalties as areprescrib-

jpelled to give ed in this Title, to give his deposition in any cause pending, 
in a Court in any State or government, which deposition may 
be taken before any Justice of the Peace in this State, or be
fore any commissioner that may be appointed under the au
thority of the State or government in which the suit is pend
ing; and if the deposition is taken before such commission- • 
ers,.the witness may be subpoenaed and compelled to appear 
before them by process from any Justice of the Peace in this 
State.—(1) 

O P THE LAWS or THIS AND OTHEK STATES AND . GOVERNMENTS, AND 
OP THE RECORDS AND PROCEEDINGS OF COURTS. 

SECTION 325. When records, &c, of courts of other States, &c, evi- -
dence. 

(1) See See. 368—This Title. 
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326. Printed statutes of this State to be evidence. 
327. Printed statutes of other States to be evidence. 
328. Common law of other States—how proved. 
329. Foreign laws—how proved. 
330. Judgments in Justices' Courts how proved. 

SEC. 525. The records and judicial proceedings of any 
Court of any State or Territory of the United States, shall be 
admissable in evidence in all cases in this State, when au- 0f other courts 
thenticated by the attestation of the Clerk, Prothonotary or evidence 
other officer having charge of the records of such Court, with 
the seal of such Court annexed. 

SEC. 326. The printed copies of all statutes, acts, and P r i n t e d a t a t . 
resolves of this State, whether of a public or private nature, utes to be evi-
which shall be published under the authority of the State, 
shall be admitted as sufficient evidence thereof in all Courts 
of law, and on all occasions whatsoever. 

SEC. 327. Printed copies of the statute laws of any State „ . 
Printpn stftt-

or Territory of the United States, if purporting to be publish- utes of other 
ed under the authority of their respective governments, o r i f g ^ n 0 g ° b e 

commonly admitted and read as. evidence in their Courts, 
shall be admitted in all Courts of Law and Equity, and on 
all other occasions in this State, as prima facie evidence of 
such law. 

SEC 328. The unwritten or common law of any State or Common law 
Territory of the United States, may be pre. zed as facts by f ^l^yli 
parole evidence, and the books or reports of cases adjudged 
in their Courts, may also be admitted as evidence of such , 
law. 

SEC. 329. The existence and the tenor, or effect of all 
foreign laws, may be proved as facts, by parole evidence, but Foreign laws 
if it shall appear that the law in question is contained in a ~~ P r o v e d 

written Statute or Code, the. Court may, in their discretion, 
reject any parole evidence of such law. 

SEC 330. An exemplification of a judgment rendered by ' , 
T . n , r, • n rn . Judgment in 

any Justice or the Peace, in any State or Territory, of the justices' court 
United States, officially certified by such Justice as a full and - h o w p r 0 T e f l i ' 
correct copy of all the proceedings in that case from his dock- " 
et, with a certificate of magistracy thereon, signed and 
authenticated by a clerk of a Court of Record in the county, 
where such judgment was rendered, with the seal thereof 
attached, shall be good and legal evidence in any Court 01 
legal proceedings in this State, to prove the facts contained 
in such exemplification. 
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DOCUMENTARY EVIDENCE AND ITS PRESERVATION.' 

SECTION 331. Notice of application published, to be affidavit, what' 
to contain and when filed. 

332. Affidavit of publication of notice of sale of real property, 
what to contain and when filed. 

333. Copy of such affidavits shall be evidence of the facts 
therein contained. 

334. Affidavit of printer shall be evidence of publication. 
335. Copy of affidavit must be certified. 
336. When, seal of Court is not required. 
337. Written instruments, how proved. 
338. Registers and Clerks of Courts shall receive papers and 

receipt therefor. 
339. Duties of receivers of such papers. 
340. Papers so deposited, how withdrawn. 
341. Such papers shall be open to examination. 
342. Effect of certificate of officer that he cannot find certain 

papers. Copies of records in the offices shall be re
ceived as evidence. 

SEC. 331. When notice of any application to any Court, 
or judicial officer for any proceeding authorized by law, is 

Notice of ap- required to be published in one or more newspapers, an affi-
pnblished &o davit ol the printer of such newspaper, or of his foreman or 

principal clerk, annexed to a printed copy of such notice, 
taken from the paper in which i t was published, and specify
ing the time when, and the paper in which such notice was 
published may be filed with the proper officer of the Court, or 
with the judicial officer before whom such proceeding shall 
be pending; at any time within six months after the last day 
of the publication of such notice, unless sooner specially re. 
quired. 

Affidavit ^EC- ^ ^ ' When any notice of a sale of real property is 
publication of required by law, to be published in any newspaper, an affi-
reai proper y ( j a y - t 0f ^ e p r j n t e r of such newspaper, or of his foreman or 

principal clerk, annexed to a printed copy of such notice, 
taken from the paper in which it was published, and specify
ing the times when, and the paper in which such notice was 
published may be filed at any time within six months .after 
the last day of such publication with the Register of Deeds 
in the county in which the premises to be sold are situated. 

SEC 333. The original affidavit so filed pursuant to the 
Copy of affi-^ast t w 0 preceding Sections and copies thereof, duly certified 

davit to be ev-by the officer in whose'custody the same shall be, shall be 
' presumptive evidence in all cases, and in every Court or 

judicial proceeding, of the facts contained in such affidavit. 



TitU Z] PLEADINGS AND PRACTICE. 85 

SEC. 334. The affidavit of the printer, or foreman or clerk of Affidavit of 
such printer, of any public.newspaper published in this State, evidence*0 of 
of the publication of any notice or advertisement which by any publication 
law of this State shall be required to be published in such 
newspaper, shall be entitled to be read in evidence in all 
Courts of Justice in this State, and in all proceedings before 
any officer, body, or board, and shall be prima facie evidence 
of such publication, and of the facts stated therein. 

SEC. 335. Whenever a certified copy of an affidavit, record, 
document or other paper, is allowed by law to be evidence,daviTmust IMS" 
such copy shall be certified by the officer in whose, custody certified 
the same is reqiiired by law to be, to have been compared by 
him with the original and to be a correct transcript there
from ; and if such officer have any official seal by law, such 
certificate shall be authenticated by such seal. 

SEC. 336. But the preceding Section shall not be construed 
to require the affixing of the seal of a Court to any certified When seal of 
copy of a rule or order made by such Court, or of any paper quired 
filed therein, when such copy is used in the same Court or 
before any officer thereof. 

SEC. 337. Every written instrument except promissory 
notes, and bills of exchange, and except the last Wills of 
deceased persons may be proved or acknowledged in the Written in-

• l j v i r x i - x i f struments,how 
same manner now provided by law for taking the proof or ac- proved 
knowledgment of conveyances of real estate, and the certi
ficate of the proper officer indorsed thereon, shall entitle such 
instrument to be read in evidence in all Courts of Justice, and 
all proceedings before any officer, body or board, with the 
same effect, and in the same manner as if such instrument 
were a conveyance of real estate. 

SEC 338. The Eegister of Deeds, and the Clerk of any 
Court of Eecord in every county of this State, upon being 
paid the fees allowed therefor by law, shall receive andcierta to re-
deposit in their offices respectively, any instruments or ^ ^ ^ S 8 ? 
papers which any person shall offer them for that purpose, therefor 
and if required, shall give such person a written receipt 
therefor. 

SEC. 339. Such instruments or papers, shall be properly 
indorsed so as to indicate their general nature and the na'mes ceivers ofaueh 
of the parties thereto, shall be filled by the officer receiving papers 
the same, stating the time when received, and shall be 
deposited and kept by him and his successors in office, in the 
same manner, as his official papers, in some place separate 
and distinct from such papers. 
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UPaperssode- SEC ^40. The instruments or papers so received and 
posited, how deposited, shall not be withdrawn from such office, except on 

• Tvitlidrjiwii 

the order of some.Court for the purpose of being read in 
evidence in such Court and then to be returned to such office; 
nor shall they be delivered without such order to any person, 
unless upon the written order of the person who deposited 
the same, his Executors or Administrators. 

SEC. 341. Such instruments or papers so deposited, shall 
g Suohi papers be open to the examination of any person desiring the same, 
to examination upon the payment of the fees allowed by law. 

. SEC 342. Whenever any officer to whom the legal custody 
cords received of any document, instrument or paper shall belong, shall 
as evidence M certify under his official seal, that he has made diligent ex

amination in his office for" such, paper, instrument or docu
ment, and that it cannot be found, such certificate shall be 
presumptive evidence of the facts so certified in all causes, 
matters, and proceedings, in the same manner and with the 
like effect as if such officer had personally testified to the 
same in the Court, or before the officer before whom such 
cause, matter or proceeding may be pending. Copies of the 
records in the offices of Eegisters of Deeds, the Surveyor 
General of the District, or Districts in which this State is, or 
may be, and the Eegisters and Eeceivers of the land offices 
in this State, certified to be full and correct by the officer 
having charge of the same, shall be received as evidence of 
the facts therein stated, and the production of the original 
records, or the personal attendance and examination of such 
officer shall not be required. 

O F THE LOSS OF INTTRUMENTS AND PROCEEDINGS THEREON. 

SECTION 343. Proceeding when party allowed to prove loss of Instru
ment. 

344. Party can recover if loss of note proevd. 
345. To be entitled to recovery—bond of Indemnity must be 

executed and delivered to adverse party. 

SEC. 343. Whenever a party to any action, shall have 
been permitted to prove by his own oath, the loss of any in
strument, in order to admit other proof of the contents 

when party ai-thereof, the adverse party may also be examined by the 
lowed to.Prove Court, on oath to disprove such loss, and to account for such 
ment instrument. 

SEC. 344. In any suit founded on any negotiable promis
sory note, or bill of exchange, or in which such note, if pro-
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tluced, might be allowed as a set-off in the 'defence of any 
suit, if it appear on the trial that such note or bill was los t^*^J of°noS' 
while it belonged to the party claiming the amount due there- proved 
upon, parole or other evidence of the contents thereof may be * 
given oil such trial, and notwithstanding such note or bill 
was negotiable, such party shall be entitled to receive the 
amount due thereon, as if such note or bill had been pro- • 
duced. 

SEC. 345. But to entitle a party to such recovery, he shall 
execute a bond to the adverse party, in a penalty at least Entitled to re
double the amount of such note or bill, with two sureties to be o o v e r ° 
approved by the Court in which the recovery shall be had, 
conditioned to indemnify the adverse party, his heirs and per
sonal representatives, against all claims by any other per
sons on account of such note or bill, and against all costs 
and expenses by reason of such claim. 

O F BOOK ACCOUNTS, INSTRUMENTS AND JUSTICES' DOCKETS. 

• SECHOX 345. Account Books, when received as prima facie evidence of 
the matters contained therein. 

847. Entries in hand writing of Clerk—when proved, have 
same effect—when such books are not evidence. 

348. When ledger must be produced. 
349.- Entry by party, now dead, may be received as evidence. 
350. Instrument purporting to have been signed, shall be so 

deemed. 
351. Justices'docket, when evidence. 
352. Transcript of docket' shall be evidence to prove facts 

therein contained. 
353. Certificate of Clerk of Court necessary to entitle it to be 

read in another county. 
354. Proceedings in a cause before Justice, how proved. If 

dead, how proved. 

SEC. 346. Whenever a party in any cause, or proceeding, 
shall produce at the trial, his account books, and swear that A o o u n t b 0 0^ 
the same are his account books kept for that purpose, that received an 
they contain the original entries of charges for goods or other 
articles delivered, or work or labor or other services per
formed, or materials found, and that suck' entries are just to 
the best of his knowledge and belief, that said entries are in 
his own hand writing, and that they were made at or about 
the time said goods or other articles were delivered, said 
work and labor or other servioes were performed, or said ma
terials were furnished, the party offering such book or books as 
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evidence, being subject to all the rules of cross-examination 
by the adverse party, that would be applicable by the rules 
to any other witness, giving testimony relating to said book 
or books, if it shall appear upon the examination of said party, 
that all of the interrogatories in this section contained, are 
satisfactorily established in the affirmative, then the said 
book or books shall be received as prima facie evidence in 
proof of the charges therein contained. 

SEC. 341. Whenever the original entries mentioned in the 
preceding section, are in the hand writing of an agent, ser-

handwriting of vant o r clerk of the party, the oath of such agent, servant or 
clerk &c clerk, may in like manner be admitted to verify the same, 

and said books shall be testimony in the same manner as the 
books mentioned in the preceding section: Provided, That 
such books mentioned in this and the preceding section, shall 
not be admitted as testimony of any item of money delivered 
at one time, exceeding five dollars, or of money paid to third 
persons, or of charges for rent. 

SEC 348. Where a book has marks that show that the 
items have been transferred to a ledger, the book shall not 

Ledger pro- be testimony unless the ledger be produced, 
dnced „ „ , „ • , . , . , i , 

SEC. 349. Any entries made in a book by a person au
thorized to make the same, he being dead, may be received 

ty now dead*' a s evidence in a case proper for the admission of such books 
as evidence. 

SEC. 350. Every written instrument purporting to have 
pnraortineento^eei1 s 'S n e | i o r executed by any person, shall be proof that it 
have teen sign was so signed or executed, until the person by whom it pur

ports to have been signed or executed, shall deny the signa
ture or execution of the same upon his oath or affidavit; but this 
section shall not extend to instruments purporting to have 
been signed or executed by any person who shall have died 
previous to the requirement of such proof. 

SEC. 351. Whenever it shall become necessary in an action 
et'when devi^e^ore a J u s t i c e of the Peace to give evidence of a judgment 
dence o r other proceeding had before him, the docket of such judg

ment, or other proceeding,, or a transcript thereof certified by 
him, shall be good evidence thereof before such Justice. 

SEC. 352. A transcript from the docket of the Justice of the 
TranacriDtof P e a c e °f a ny judgment had before him, of the proceedings in 

•docket when the case previous to such judgment, of the execution issued 
thereon, if any, and of the return to such execution, if any, 
when certified by such. Justice, shall be evidence to prove-
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the facts contained in such transcript in any Court in the 
county, where such judgment was rendered. 

SEC. 353. To entitle such transcript to be read in evidence certificate of" 
in a different county than that in which the judgment was ^Tf°^T

 o o n r t 

rendered, or the proceedings originated, there shall be at
tached thereto or endorsed thereon, a certificate of the Clerk 
of the District Court of the same county in which such Jus
tice resides, under the seal of said Court, specifying that the 
person subscribing such transcript was, at the date of the 
judgment therein mentioned, an acting Justice of the Peace 
of such county. 

SEC. 354. The proceedings • had in any cause before a _ before 
Justice, not reduced to writing by said Justice, nor being justice proved 
the contents of any paper or document produced before saidp^0Ved 
Justice, unless such paper or document be lost or destroyed, 
may be proved by the oath of the Justice. In case of his 
death or absence, they may be proved by producing the origi
nal minutes of such proceeding entered in a book kept by 
the Justice, accompanied by proof of his handwriting; or they 
may be proved by producing copies of such minutes sworn to 
by a competent witness, as having been compared by him 
with the original entries, with proof that such entries were in 
the hand writing of the Justice. 

MISCELLANEOUS PROVISIONS. 

SECTION 355. When party not excused from answering questions. 
356. Possession of bill of exchange evidence that the same 

was endorsed. 
357. Notices may be given to Attorney. 
358. How.depositions of persons out of State, to be used in 

Justice's Court, may he taken. 
359. Certificate of purchase of public land, of what it shall 

be evidence. 
360. When deed, &c., deemed to have been executed. . 

SEC 355. Any competent witness in a cause, shall not be 
excused from answering a question pertinent to the matter Party not ex--
in issue, on the ground merely that the answer to such ques- swCTfaĝ queŝ  
tion may establish, or tend to establish the fact, that such t i o n a 

witness owes a debt or is otherwise subject to a civil suit. 
SEC. 356. In all actions brought on promissory notes or 

bills of exchange by the indorsee, the possession of the note change endons-- • 
shall be prima facie evidence that the same was indorsed b y e d 

the persons by whom it purports to be indorsed. 
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Noticea given SEC. 351. All notices required by this chapter to be given 
io attorney ^ o r ^ y a n a ( j v e r s e pa rty ; m a y be given by or to the agent 

or attorney of the said party. 
SEC. 358. The depositions of persons out of this State, to be 

Depositions ofuse^ in cases before Justices of the Peace within this State, 
.the State0"' cf m a y ^ e taken in the same manner, and under the same regu

lations, as depositions are now authorized by law, to be taken 
of persons within this State, and shall be subject, to the same 
exceptions: Provided, That in no case shall more than forty 
days notice of the taking of such depositions be required to 
be given to the adverse party. (1) 

SEC. 359. The receiver's receipt or certificate of purchase 
z Certificate of 0f public lands, signed by the receiver, and under the official 
purchase of r ' ° J ' 
.jrablic lands certificate of any register or receiver, of the entry or pur

chase of any tract or tracts of land, or of the location of any 
tract or tracts by a military land warrant, shall be prima 
facie evidence in Court in this State, that the title of the lands 
mentioned or described in said receipt or certificate is in the 
person or persons named therein, or their heirs, or assigns; 
but the said certificate shall not be construed to apply to 
cases in which the land was held, owned, or occupied by any 
person or persons as mineral ground at the time of said en
try, and on which discoveries of lead or copper ore had been 
made: Provided, The same be held by the original claimant, 
or his' legal or equitable assignee. 

SEC. 360. All deeds, mortgages, or other instruments of 
writing, relating to real estate situate within this State, which 

&0 shall have been recorded in the office of any Ke'gister of Deeds 
before this section shall take effect, purporting to have been 
acknowledged without this State, and having upon them 
substantially the ordinary form of- a certificate of acknowl
edgment or proof, purporting to have been signed by some 
officer in another State or country, shall be deemed prima 
facie in all legal proceedings to have been acknowledged or 
proved, (as the case may be,) before the proper officer and 
in conformity with the laws of such state or country, where 
the same purport to have been acknowledged or proved; and 
the transcript of such records of all such deeds, mortgages 
and instruments, certificates of acknowledgment or proof, 
may be read in evidence, in like manner and with the same 
effect as the originals. (2.) 

<1) See'Sec. 324 of this Title. 
(2.) See Sec. 690, Majority Report. 
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O F ADMINISTERING OATHS. 

SECTION 361. Oath—before whom taken, when certified, where may 
be used. 

362. When person may affirm. • . 
363. When person may be sworn in a peculiar manner. 
364. How person not a christian shall be sworn. 
365. When court may examine person to test capacity. 
366. When person deemed guilty of perjury. 

SEC. 361. Whenever any oath or affidavit is or maybe re
quired or authorized by law—(except oaths to jurors and wit
nesses in. the trial of a cause, and such other oaths as aresed 
required by law to be taken.before particular officers)—the 
same may be taken before any Judge, Judge of Probate, 
Clerk of any Court of Eecord, Notary Public, or Justice of 
the Peace: and when certified by any such officer to have 
been taken before him, may be read and used in any Court 
of Law or Equity, of Eecord, or not of record, within this 
State, and before any officer—judicial, executive or adminis- " 
trative. 

SEC. 362. Every person who shall declare that he has con- when person" 
scientious scruples against taking an oath, or swearing in may »ffirm 

any form, shall be permitted to make his solemn declaration 
or affirmation. 

SEC. 363. Whenever the Court before which any person p sworn 
shall be offered as a witness shall be satisfied that such per -in a peculiar 
son has any peculiar mode of swearing which is more solemn 
or obligatory in the opinion of such person than the usual 
mode, the Court may, in its discretion, adopt such mode of 
swearing such person. 

SEC. 364. Every person believing in any other than the p e r a o n n „ t a 

Christian religion sliall be sworn according to the peculiar christian shall 
- , . , . . . „ , , , , . b e sworn how 

ceremonies of his religion, it there be any such ceremonies. 
SEC. 365. The Court before whom an infant; or a person of 

apparently weak intellect shall be produced as a witness courtmayer-
may examine such person, to ascertain his capacity and amine person 
i i i i i i i 11 • , • r t o te8 t ; capaci-

whether he understands the nature and obligations of anty 
oath; and any Court may inquire of any person what are the 
peculiar ceremonies observed by him in swearing which he 
deems most obligatory. 

SEC. 366. In all cases in which an oath or affidavit is re
quired or authorized by law, the same may be taken in any Person gality 
of the usual forms; and every person, swearing, affirming or 
declaring in any such form shall be deemed to have been law-
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fully sworn: and to be guilty of perjury, for corruptly or 
falsely swearing, affirming or declaring in any such form. 

• ACTIONS IN PARTICULAR CASES. 

1. Actions respecting corporations. 
2. Proceedings against corporations. 
3. Actions by and against Heirs, Executors, Administrators, Devisees 

, ' and Legatees. 
4. Actions on official securities, and for fines and forfeitures. 
5. Actions by and against public officers and bodies. 

. 6. Actions to vacate charters and letters-patent, and to prevent the 
usurpation of an office or franchise. (1) 

' 1. ACTIONS RESPECTING CORPORATIONS. 

SECTION 367. What corporations included in Title. 
368. Corporation, when subject to the jurisdiction of a Court 

of this State. 
369. Actions against foreign corporations, where and by whom 

brought. 
370. When foreign corporation may sue. 
371. When foreign corporation may not sue. 
372. . Actions, how commenced against corporations. 
373. Existence of corporation, when to be proved. 
374. It shall not be necessary to set forth act of incorpor

ation. 
375. Ten per cent, interest, when allowed. 

SEC. 361. This Title embraces all corporations included in 
What eorpo-such designation, all Associations having any corporate 

eainDtitle° ° rights, whether created by special acts of legislation or un
der general laws—except that no part of this Title other than-
Section — , extends to municipal or religious corporations, 
or to a corporation for a public library, a cemetery, an aca
demy, or a society for literary or charitable purposes, or for 
the encouragement of the fine arts: unless such corporation 
has, by its charter or the law of its organization, shares or 
stock from which in some contingencies a dividend may be 
made. 

When subject ^EC> * ^ " ^ ° c o r P o r a t i o n is subject to the jurisdiction of 
to the jurisdio- a Court of this State, unless it appear in the Court, or have 

o u r been created by or under the laws of this State, or have an 
agency established therein for the transaction of some por
tion of its business, or have property therein: and in the 

«• last case, only to the extent of such property at the time the 
jurisdiction attached. 

(1) See Title 13, Sees. 331 to 350. 
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SEC. 369. An action against a corporation created by or 
under the laws of any other State, government or country, _^°* o n s a" 
may be brought in the District Court, in the following cases: rations &c 

1. By a resident of this State for any cause of action : 
2. By a plaintiff not a resident of this State, when the 

cause of action shall have arisen, or the subject of the action 
.shall be situated within this State. 

SEC. 370. A foreign corporation, created by the laws of Whan foreign 
•any other State or country, may prosecute in the Courts of ̂ y°s

ruelons 

this State, in the same manner as corporations created under 
the laws of this State, upon giving security for the payment 
of costs of suit, in the same manner that non-residents are 
required by law to do. 

SEC. 311. A foreign corporation shall not maintain an ac- When foreign 
tion in this State, upon an obligation or liability arising outj^yn'otsue 
•of, or in consideration of an act which may be contrary to 
the law or policy of this State, or which shall be thereby • 
forbidden in respect to corporations or associations therein, 
whose general business shall be similar to that of such foreign 
corporation. ' 

SEC. 372. Actions may be commenced against corporations 
in the same manner as other civil actions, and where service commenced0" 
of summons shall be made according to the statute, the plain
tiff may proceed thereupon in such action, in the same manner 
as in civil actions against natural persons. 

SEC. 373.- In aetions brought by a corporation in the Courts „ . ' „ ' 
/. - i n , • Existence of 

oi this state, it shall not be necessary to prove on the trial corporation 
of the cause, the existence of the corporation, unless thep l o v e d 

defendant shall in his answer, deny the existence of such cor. 
poration. (1) ' 

SEC. 374. In actions by or against corporations, under the 
laws of this State, it shall not be necessary to set forth in Act of incor; 
the complaint or answer, the act or acts of incorporation, o rP° r a t I o n 

the proceedings by which such corporation was created, or 
to set forth the substance thereof, but the same may be 
proved by reciting the title of such Act. 

SEC. 375. When judgment shall be rendered against a 
bank or banking association, for any bill or other contract, 
for the absolute payment of money, payment of which has 
been refused on presentment, at the bank or placeof business 
of the defendant, the plaintiff may recover interest at the 
rate of ten per cent, a year, from the time of such refusal, 

(1) Bee Sec. 380, this Title. 
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unless in the act of incorporation, a different rate of interest 
or measure of damages has been prescribed. 

2.—OF PROCEEDINGS AGAINST CORPORATIONS. 

SECTION 376. Injunction against corporation in certain cases. 
377. When injunction may be issued. 
378. Jurisdiction of Court over officers. 
379. Construction of Section 379. 
380. Jurisdiction, how to be exercised. 
381. Court may sequestrate property. 
382. Distribution upon decree. 
483. Corporation, when deemed to have surrendered its fran

chise. 
384. Proceedings against certain insolvent corporations. 
385. Who may apply for injunction. 
386. Court may appoint receivers. 
387. Powers and obligations of receivers. 
388. When stockholders may he parties. 
389. When stockholders, &c., made parties after decree. 
390. Complaint against stockholders. 
391. Proceedings upon complaint. 
392. Proceedings if corporation be insolvent. 
393. Distribution of property upon final decree. 
394. When stockholders compelled to pay amount due on 

' ' stock. 
395. Enforcing payment by Directors. 
396. Discovery by corporation. v 

397. Discovery by officers. 
398. Answers, how far evidence. 
399. Answer, &c, not to be used in criminal prosecution-. 
400. Staying proceedings in civil actions. 
401. Certain corporations excepted. 

SEC. 376. When a complaint shall be filed under the direc
tion of the Attorney General in any District Court, such 

injunction Court shall have power to restrain by injunction, any cor-
1 poration from assuming or exercising any franchise, liber

ty, or privilege, or transacting any business not authorized 
by the Charter of such corporation, and in the same manner 
to restrain any individuals from exercising any corporate 
rights, privileges, or franchises not granted to them by any 
law of this State. 

SEC. 317. Such injunction may be issued before the coming 
When issued in of the answer, upon satisfactory proof that the defendant 

complained of, has usurped, exercised, or claimed any fran
chise, privilege, liberty, or corporate right not granted to 
them, and after the coming in of the answer, such injunction 
may be continued, until judgment shall have been had. 
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S E C 378. The District Court shall have jurisdiction over jurisdiction-
directors, managers, trustees, and other officer of corpora-of co t i r t 

tions : 
1. To compel them to account for their official conduct in 

the management and disposition of, the funds and property 
committed to their charge : 

2. To decree and compel payment by them, to the corpora
tion which they represent, and to its creditors of all sums of 
money, and of the value of all property which they may have 
acquired to themselves, or transferred to others, or may have 
lost or wasted by any violation of their duties as such credi
tors, managers, trustees, or other officers: 

3.- To suspend any such trustee, or other officer frcm exer- ' 
cising his office whenever it shall appear that he has abused 
his trust: 

4. To removeany such trustee, or officer from his office; 
upon proof or conviction of gross misconduct: 

5. To direct, if necessary, new election to be held by the-
body or board duly authorized for that purpose, to supply 
any vacancy created by such removal: 

6. In case there be no such body or board, or all the mem
bers of such board be removed, then to report the same to the-
governor, who shall be authorized to fill such vacancies: 

7. To set aside all alieniations of property made by the 
trustees, or other officers of any corporation, contrary to the 
provisions of law, or for purposes foreign to the lawful busi
ness and objects of such corporation, in cases where the per
son receiving such alienation knew the purpose for .which the 
same was made; and, 

8. To restrain and prevent any such alienation, in cases 
where i t may be threatened, or there may be good reason to ' 
apprehend that it is intended to be made. 

SEC. 379. Whenever any visitatorial powers over any > 
corporation, are or shall be vested by statute, in any corpo- Section 379 
rate body or public officer, the provisions of the preceding 
section shall not be construed to restrict or impair the powers 
so vested. 

SEC. 380.. The jurisdiction conferred by section 376 shall 
, . . . . . , . Jurisdiction 
be exercised as in ordinary cases, on complaint or petition, exercised 
as the case may require, or as the,.Court may direct, at the 
instance of the Attorney General prosecuting in behalf of 
this State, or at the instance of any director, trustee, or other ' 
officer of such corporation, having a general superintendence 
of its concerns. 
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Conrtseques- ^E0- ^81. Whenever a judgment, or decree, shall be ob-
irate property tained against any corporation incorporated under the laws 

of this State, and an execution issued thereon, shall have 
been returned unsatisfied in whole or in part, upon the peti
tion of the person obtaining such judgment or decree, or his 
representatives, the District Court within the proper county, 
may sequestrate the stock, property, things inaction, and 
effects of such corporation, and may appoint a receiver of the 
same. 

SEC. 382. Upon a final decree on any such petition, the 
.Distribution Court shall cause a just and fair distribution of the property 

of such corporation, and of the proceeds thereof, to be made 
among the fair and honest creditors of such corporation, in 
proportion to their debts respectively, who shall be paid in 
the same order as provided in the case of a voluntary disso
lution of a corporation. 

SEC. 383. Whenever any incorporated company sh all have 
Corporation remained insolvent for one year, or for one year shall have 

Je^urrenTer-' neglected or refused to pay and discharge its notes or other 
•«<i evidences of debt, or for one year shall have suspended the 

ordinary and lawful business of such corporation, it shall be 
deemed to have surrendered the rights, privileges, and fran
chises, granted by any act of incorporation, or acquired un
der the laws of this State, and shall be adjudged to be dis
solved. 

SEC. 384'. Whenever any corporation having banking 
powers, or having the power to make loans on pledges, or 

„ „ deposits, or authorized by law to make insurances , shall be-Proceedings L . ^ 
against insolv-come insolvent, or unable to pay its debts, or shall neglect 
Sons corpora or refuse to pay its notes or evidences of debt on demand, 

• or shall have violated any of the provisions of its act or acts 
of corporation, or of any other law, binding on such corpora
tion, any Court having jurisdiction, may, by injunction, res
train such corporation and its officers from exercising any 
of its corporate rights, privileges, and franchises, and from 
collecting or receiving any debts or demands, and from pay
ing out, or in any way transferring or delivering to any per
son, any of the money's, property, or effects of such corpora
tion, until such Court shall so order. 

SEC. 385. Such injunction may be issued on the applica-
„ . tion of the Attorney General, in behalf of the State, or on the 

application of any creditor or stockholder of such corpora
tion, upon complaint or petition, filed for that purpose, and 
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upon due proof of a n y of the facts in the last section required, 
to authorize the issuing of the same. 

SEC. 386. Upon such application being made, in any stage court may ap-
of the proceedings, the Court may appoint one or more re-P° int receivers 
ceivers to take charge of the property and eifects of such 
corporation, and to collect, sue for, and recover the debts and 
demands that may be due, and the property that may belong 
to such corporation, who shall in all respects be subject to 
the control of the Court. , ' • • ' 

SEC. 38T. Such receivers shall possess all the powers and Powers and 
authority conferred, and be subject to all the obligations and ^j?*'1""9 o f 

liabilities imposed upon receivers appointed in case of the 
voluntary dissolution of a corporation. 

SEC. 388. If. such application be made by a creditor of any When stock-
corporation whose directors or stockholders are made liable parties m a y b 6 

by law for the payment of such debt in any event or con
tingency, such directors or stockholders, or any of them, 
may be made parties to the complaint or petition, either in 
the filing thereof or in any subsequent stage of the proceed
ings, whenever it shall become necessary to enforce such lia
bility. 

SEC. 389. If any creditor of a corporation desire to make ^ e n at0Ck-
. such directors or stockholders parties to the suit, after a de- holers made 

r ' parties after 
cree therein against the corporation, he may do so on filing a decree 
supplemental complaint against them founded upon such de
cree ; and if such decree was rendered in a proceeding insti
tuted by the Attorney General, such creditor may, on his ap
plication, be made plaintiff therein, and may in like manner 
make the directors and stockholders sought to be charged, 
defendants in such suit. 

SEC. 890. Whenever any creditor of a corporation shall Complaint a-
seek to charge the Directors, Trustees, or other superintend- holders °° * 
ing officers of such corporation, or the stockholders thereof, 
on account of any liability created by law, he may file his 
complaint for that purpose in any District Court which shall' 
possess jurisdiction to enforce such liability: 

S E C 391. The Court shall proceed thereon as in other Proceedings 
cases, and, when necessary, shall cause an account to be piaintIl '00 ' 'm ' 
taken of the property and debts due to and from such corpor
ation, and shall appoint one or more Keceivers, who shall 
possess all the powers conferred and be subject to all the ob
ligations imposed'on Keceivers in case of the voluntary dis-

. solution of a corporation. . ; _^ 
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SEC. 392. But if, on the coming in of the Answer, or upon 
Proceedings the taking of any such account, it shall apear that such cor-

be insolvent011 P o r a t i ° n i s insolvent, and that i t has no property or effects to 
satisfy such creditors, the Court may proceed, without ap
pointing any Keceiver, to ascertain the respective liabilities 
of such Directors and stocdholders, and enforce the Same by 
its decree as in other cases. 

Distribution SEC. 393. Upon a final decree being made upon any such 
of property up- application to restrain a corporation, or upon any such com

plaint filed against Directors or stockholders, the Court shall 
cause a just and- fair distribution of the property of such 
corporation and of the proceeds thereof to be made among 
its fair and honest creditors, in the order and in the propor
tions prescribed in the case of the voluntary dissolution of a 
corporation. 

SEC. 394. In all cases in which the Directors or other offi-
When stock-

holders to^pay cers of a corporation, or the stockholders thereof, shall have 
on stock been made parties to a suit in which a decree shall be ren

dered, if the property of such corporation shall be insufficient 
to discharge its debts, the Court shall proceed to compel each 

. stockholder to pay in the amount due and remaining unpaid 
• on the shares of stock held by him, or so much thereof as 
shall be necessary to satisfy the debts of the company. 

SEC. 395. If the debts of the company shall remain unsat>-
Enfo™nSPay-isfied, the Court shall proceed to ascertain the respective lia-
tors bilities of the Directors or other officers, and of the stock

holders, and to decree the amount payable by each, and to en
force such decree as in other cases. 

SEC. 396. Upon any application to the Court having juris
diction in any of the cases provided in this Act, such Court 

corporationby m a y compel such corporation to discover—in the manner 
' provided for in this Act—any stock, property, things 

in action, or effects alleged to belong or to have belonged to
rt: the transfer and disposition thereof, and consideration, 
and all the circumstances of such disposition. / 

SEC. 39T. Every officer, agent or stockholder of any cor-
Discovery by poration against which proceedings shall be instituted ac

cording to the provisions of this Act, and every person to 
whom it shall be alleged that any transfer cf property or 
effects of such corporation has been made, or in whose pos
session or control any such property or effects shall be al
leged to be, may be compelled to appear and give his testi
mony in reference to the matter in the preceding section speci— 
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tied—notwithstanding such answer, may expose the corpora
tion of which he" is a member to a forfeiture of its corporate 
rights or any of them. 

SEC. 398. The answers of the officers or agents of any 
corporation shall be evidence against the corporation, in the 
same manner and to the same extent as if such testimony far evidence 
had been given upon an examination of such officers or agents 
as witnesses in the cause; and such officers or agents may ' 
be subsequently examined as witnesses by either party. 

SEC. 399. ' The answers of any officer or agent shall notto
A

b
n

e
s^e

s
r
ed

n?J 
be used as evidence upon an indictment or other criminal criminalprose-

, . . , , . cution 

prosecution or proceeding against him. 
SEC. 400. Whenever any complaint shall be filed or any 

application shall be made against any corporation, its Direct- staying i ro-
ors or other superintending officers or stockholders, accord- ceding in civil; 
ing to the provisions of this Title, the Court may by injunc
tion, on the application of either party, and at any stage of 
the proceedings, restrain all proceedings by any creditor 
against the defendants in such suit, and, whenever it shall 
appear necessary or proper, may order notice to be published 
in such manner as the Court shall direct, requiring all the 
creditors of such corporation to exhibit their claims and be
come parties to the suit within a reasonable time, not less 
than six months from the first publication of such order: and 
in default thereof to be precluded from all benefit of the de
cree which shall be made in such suit, and from any distribu
tion which shall be made under such decree. 

SEC. 401. The provisions of this title shall not extend to 
any incorporated library or lyc'eum society, to any religious CeF.tam co r -

corporation, or any incorporated academy, or select school, eepted " 
nor to the proprietors of any burying ground, incorporated 
under the laws of this State. 

3. ACTIONS BY AND AGAINST HEIRS, EXECUTORS, ADMINISTRATORS, 

DEVISEES AND LEGATEES. 

SECTION 402. A cause of action for injury to a person does not survive. 
403. All other causes of action do survive. 
404. For what action personal representatives may be sued. 
405. Damages to he recovered, and how appropriated—Bep-

, resentatives of deceased persons regarded as one 
. person. 

406. Failure to answer not deemed evidence of assets. 
407. Statute of limitations in case of death. 
408. Executor of executor not to sue as such. 
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409. Keal property not bound by judgment against execu
tors, &c. , 

410. By what evidence inventory may be repelled. 
411. Executor of his own wrong how responsible. 
412. Next of kin who receive distributive shares liable for 

debts. 
413. Recovery must be apportioned'. 
414. When next of kin may compel contribution. 
.415. Legatees when liable for debts. 
416. Costs in actions against next of kin and legatees must 

be apportioned. 
417. Eecovery exonerates from further liability. 
418. Heirs and Devisees liable for debts to the amount re

ceived from deceased. 
419. Heirs not liable unless insufficiency of personality. 

* , 420. Heirs liable when debts expressly charged by will. 
421. Preference of debts. 
422. No preference between debts of same class. 
423. Effect of defence that there are debts of prior class. 
424. Judgment only for excess over prior debts. 
425. Payment by heirs, &c, of prior debts to be allowed. 
426. Judgment affects real property inherited. 
427. When heirs personally liable. 
428. Contribution among heirs or devisees. 
429. Devisees only liable when insufficiency of other prop

erty. 
430. Devisees liable for deficiency only. 
431. Devisee not exonerated if property devised was charged 

with debts. 
432. Devisees subject to proceedings same as heirs. 
433. Posthumous child how provided for. > 
434. Provision for witness who is devisee. 

SEC. 402. A cause of action arising out of an injury to 
^ the person, dies with the person of either party, except as 

actfonTrinju^otherwise provided by this act. See Sec. 404, also Sec. 241 
ry to a person t o 266. 
does not sur- . , , „ _ ,. , 
vive SEC. 403. All other causes of action, by one against 

another, whether arising on contract or not, survive- to the 
Burvive personal representatives of the former, and against the per

sonal representatives of the latter; therefore, the executors 
or administrators may maintain the action against the party 
against whom the cause of action accrued, or after his death, 
against his representatives. 

SEC. 404. When the death of one is caused by the wrong-
.ful act or omission of another, the personal representatives of 

tion may be the former may maintain an action against the latter, if the 
6 former might have maintained an action, had he lived, against 

the latter, for an injury caused by the same act or omission; 
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but the action must be commenced within two years after the 
act or ommission by which the death was caused; the dama
ges thereon cannot exceed five thousand dollars, and the 
amount recovered is to be for the exclusive benefit of the 
widow and next of kin, to be distributed to'themin the same 
pi-oportions as the personal property of the deceased. 

SEC. 405. In an action against several executors or ad- ^ 
• 11 n i -i Damage of be 

mimstrators, they shall all be considered as one person, repre-recovered &o 
senting their testator or intestate, and judgment may be taken 
and execution issued against all who shall be named as de
fendants in the summons, although it be served only on 
part of them, in the same manner as if served on all, except 
as provided in the next section. 

SEC. 406. When a judgment shall be taken against an ad- Faii^e to an-
ministrator or executor, upon failure to answer, it shall not b e s w e r ? o t deem-

• > fid GvidciiCft 

deemed evidence of assets in his hands, unless it appear that 
the complaint alleged assets, and was personally served on. 
him. 

SEC. 40*7. The time which shall have elapsed between the 
death of a person, and the granting of letters testamentary, statute of 
and of administration on his estate, not exceeding: six months, limitations in 

. . i <. i • c a s e ° ' death 
and the period of six months after the granting of such let
ters shall? not be deemed any part of the time limited for the 
commencement of actionsNby executors or administrators. (1) 

S E C 408. An executor of an executor shall have no au- Executor of 
. thority as such to commence or maintain an action or p ro - e x e c a t o r n ° t t o 

. , „ sue as such 
ceeding relating to the property of the testator of the first 
executor, or to take any charge or control thereof. 

S E C 409. The real property which belonged to a deceased ^Reai property 
parson shall not be bound or in any way affected by a ju(jg.notl>oaad*0 

ment against his executors or administrators, nor liable to be 
sold by virtue of an execution issued upon such judgment. 

SEC 410.' In an action against executors or administra
tors, in which the fact of their having administered the es- „ . . : 

„ . By what evi-
tate of their testators or intestate, or any part thereof, shall dence invento-
come in issue, and the inventory of the property of the de-pei™^ re" 
ceased, filed by them, shall be given in evidence, the same 
may be repelled by evidence: 

1. That any property has been omitted in such inventory, 
or was not returned therein at its full value : 

2. That such property has perished, or has been lost with-
(1) See Statute of Limitations, Title 1, Sec. 241 to 266. 
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( out the fault of such executors or administrators, or that 
it has been fairly sold by them at private or public sale, at a 
less price than the value so returned, or that, since the return 
of the inventory, such property has deteriorated or increased 
in value; in such action, the defendants shall not be charged 
for any things in action specified in their inventory, unless it 
shall appear that they have been collected, or might, with 
due diligence, have been collected. 

SEC. 411. No person shall be liable to an action as execu-
his own wrong tor ' n n^ s o w n wrong, for having taken, received or interfered 
how responsi-wj(;jj ^ n e property of a deceased person; but shall be respon

sible to the executor, as general or special administrator of 
such deceased person, for the value of all property so taken 
or received, and for all damages caused by his acts, to the 
estate of the deceased. 

Next to kin SEC. 412. The next of kin of a deceased person shall be 
liable for debts j j a ^ j e t o a n a c ^ j o n by a creditor of the estate to recover 

the distributive shares received out of such estate, or so much 
" thereof as may be necessary to satisfy his debt; the action 

may be against all the next of kin jointly, or against any one 
or more of them severally. 

Eeeoveryap. SEC: 413. In such action, the plaintiif may recover the value 
portioned 0f a\\ t n e assets received by all the defendants in the action 

if necessary to satisfy his demand ; and the amount of the 
recovery shall be apportioned among the defendants, in pro
portion to the value of the assets received by each; and no 
allowance or deduction can be made from such amount, on 
account of there being other relatives to whom assets have 
also been delivered. 

> SEC. 414. Any one of the next of kin, against whom a recov-
M^Tmayeconvery *s Ba<* P u r s u a n t to the last section, may maintain an ac-
pel contribu- tion against the other relatives of the testator, to whom any 

such assets have been paid jointly, or against any of them 
separately, for a just and equal contribution, and may recover 
of each defendant, such amount as shall be in the same pro
portion to the whole sum collected' of the plaintiff, as the val
ue of the assets delivered to such defendant, bore to the 
value of all the assets delivered to all the relations of the 
deceased. 

. SEC. 415. Legatees shall be liable to an action by a cred-
Le tees w h e n itor of the testator, to recover the value of a legacy received 
liable for debt by them. The action may be brought against all, or only one 
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-of the legatees. In such action the plaintiff shall not recover 
sunless he shall show: 

1. That no assets were delivered, by the executor or ad
ministrator of the deceased, to his heirs or next of kin; or, 

2. That the value of such assets has been recovered by 
some other creditor; or, 

3. That such assets are not sufficient to satisfy the demands 
•of the plaintiff; and in the last case, he shall recover only the 
deficiency. 

The whole amount which the plaintiff can recover shall be 
apportioned among all the legatees of the testator, in pro
portion to the amount of their legacies respectively, and his 
proportion shall only be recovered of each legatee. 

SEC. 416. If an action be brought against several next of 
kin jointly, or against several legatees jointly,, for assets de-
Iivered to them, and a recovery be had against them, the costs tions must be 
•of such action shall be apportioned among the several de-aPP°rtlone* 
fendanta,, in proportion to the amount of debt, or damages, 
recovered against each of them. 

SEC 417. In case a judgment against several next of kin, Re00veryex-
of a testator or against several legatees, the payment on sat-°n™*tes f r o m 

isfaction of the amount recovered, against any one of the de
fendants, discharges such defendant and exonerates him and 
his^property from the judgment. 

SEC. 418. Heirs and devisees shall be liable to an action 
by a creditor of a deceased person, to recover the debt, to H e i r 3 &0 ,. 
the extent of the value of. any real property inherited by or We for debts 
devised to them; if such action be against the hejrs, all the 
heirs who may be liable shall be made parties to the action. 

SEC. 419. But thetieirs shall not be liable for the debt, ' 
unless it appear that the personal assets of the deceased 
were not sufficient to discharge if, or that after due P r o c e e < i - b ] ^ n ^ g t l | * r 
ings before the Probate Court, the creditor shall have been sufficiency o C 
unable to collect the debt, from the personal representatives p e r 

of the deceased, or from his next of kin, or legatee; if the 
personal assets were sufficient to pay a part of the debt, or 
in case a part thereof shall have been collected, as mentioned 
in the last section, the heirs of such deceased person shall 
be liable for the residue; in the event that the assets have 
not been wasted, but have been applied to the payment of 
the debts due from the estate. (1) 

(1) I deem it advisable to throw additional protection around the estates 
•of deceased persons to that con ained in Sec 749 of the Majority Reports. • 

Creditors may collude with the administrator, in the misapplication of the 
assets of the intestate. If so, they should do.it at their peril. 

http://do.it
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SEC. 420. But the last section shall not affect the liability 
Heirs liable of the heirs, for a debt of their ancestors, where such debt 

by will0 a r g e was by his will, expressly charged exclusively on the real 
property descended to such heirs, or where such debt is by 
the will expressly directed to be paid out of the real property 
descended before resorting to the personal property. 

SEC. 421. In cases, where the next of kin, legatees, heirs, 
Preference of and devisees shall be liable for the debts of their ancestors, 

v - as herein provided, they must give preference in the pay-

t ment of the same, and are liable therefor, in the following 
order : 

1. Debts entitled to a preference under the laws of the 
United States: 

, 2, Judgments, against the ancestor or testator according; 
to the priority thereof respectively: 

3. Eecognizances, mortgages, bonds, sealed instruments, 
notes, bills, unliquidated demands and accounts. 

SEC. 422. No preference shall be given by any next of 
No preference,. , , . x . . ° , n i 

ietween debts km, legatee, heir, or devisee, to one debt over another, of the 
of same class g a m e c ] a s S j except one specified in the second subdivision of 

the last section ; nor shall a debt, due and payable, be en
titled to a preference over a debt not due ; nor shall the com
mencement of an action against any next of kin, legatee, 
heir, or devisee, for the recovery of a debt, entitle it to pre
ference over others of the same class. 

SEC. 423. The next of kin, legatees, heirs, and devisees,, 
fence that there may show that there are debts of a prior class, unsatisfied ; 
prior class°f o r that there are unpaid debts of the same class, with tha t 

on which the action shall be brought ; and if it appear, tha t 
the<yalue of the personal property delivered to them, or of 
the real estate descended or devised to them, shall not ex
ceed the debts of a prior class, judgment shall be rendered in 
their favor. 

SEC. 424. If the personal property delivered to such next 
Judgment for °^ k ' n o r legatee, or of the real estate, descended or devised 

excess over to such heir, and devisee, exceed the amount of debts which 
shall be entitled to a preference over a debt for which. the 
action shall be brought, judgment shall be rendered against 
them only for such sum as shall be a jus t proportion to the 
other debts of the same class, with that on which the action, 
shall be brought. 

SEC. 425. If a debt of a class prior to that on which the-
action is brought, or of the same class, shall have been' paid. 
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by any next of kin, legatees, heirs, or devisees, they may Payment by 
prove such payment, and the amount of the debt so paid e i r s ° 
shall be estimated in ascertaining the amount to be recover. 
ed, in the same manner as if such debts were, outstanding and 
unpaid, as prescribed in the last two sections, and they shall 
be allowed the same. 

SEC. 426. If it appear that the real property so descended fe^
dgmentaf-; 

was not aliened by the lean or debt as aforesaid, at the inherited 
commencement of the action, or if the heir confess the claim, 
and show what real property has descended to him, the Court 
shall order that the debt of the plaintiff, or the proportion 
thereof, which he is entitled to recover, be levied on the real 
property so descended, and not otherwise ; and every judg. 
ment rendered in such action, shall have preference as a lien 
on the real property descended, to any judgment obtained 
against such heir personally, tor a debt or demand in his 
own right. 

SEC. 421. When it appears in the action, that before the when heirs. 
commencement thereof, the heir has aliened the real proper- personally liâ  
ty descended to him, or any part thereof, he shall be person
ally liable for the value of the property so aliened, and judg
ment may be rendered therefor, and execution awarded, as 
in actions for his own debts. But no real property aliened 
in good faith by an heir, before action commenced against 
him shall be liable to execution, or in any manner affected by 
a judgment against him. 

SEC. 428. In actions brought against several heirs jointly, _ 
or several devisees jointly, the amount which the plaintiff among heirs Ac 
shall recover, shall be apportioned among all the heirs, of 
the ancestor, or among all the devisees of the testator, in 
proportion to the value of the real property descended or de
vised, and such proportion only shall be recovered of each 
heir or legatee. 

SEC. 429. Devisees made liable, by the foregoing provisions when devi-
of this Title, to the creditor of their testator, shall not be s o s e e s liibl® 
liable, unless it shall appear that his personal assets, and 
the real property of the testator descended to his heirs, were 
insufficient to discharge the deb t : or unless it shall appear 
that after due proceedings before the Probate Court, the t 
creditor has been unable to recover the debt, or any part 
thereof, from, the personal representatives of the testator, or 
from his next of kin, or legatees, or from his heirs. 

SEC. 430. In either of the cases specified in the last sec -
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Devisees lia- ti°n> * n e amount of the deficiency or of the personal assets, 
iblefordefloien- a n ( j 0f ^ e r e a j property descended to satisfy the debt of the 

plaintiff* and the amount which such plaintiff may have failed 
to recover from the personal representatives ol the testator, 
his next of kin, legatees and heirs, may be recovered of the 
devisees of such testator, to the extent of the real property 
devised to them respectively. 

SEC, 431. But the last two sections do not affect the lia-
Devisee not bility of devisees, for a debt of their testator, where such 

not exonerated debt was, by his will, expressly charged exclusively upon 
the real property devised, or by the terms of the will made 
payable exclusively by such devisee, or made payable out of 
the real property devised, before resorting to the personal 
property, or to any other real property descended or devised. 

SEC. 432. The provisions of this Title, with regard to 

D e v i a e e a at l0. heirs, and to proceedings by and against them, and to judg-
jeot to proceed m en ts and executions against them, are applicable to actions 
ings same as . ° , l . 
heirs and proceedings against devisees, and they must in like man

ner be jointly sued. v 

SEC. 433. In cases where, by the provisions of any statute, 
-ohnd°hham0113 a cn^d> born after the making of a will, shall be entitled to 
vided for succeed to a portion of the testator's real and personal pro

perty, such child shall have the same rights and remedies to 
compel a distribution of the personal property, and a parti
tion of the real property, as are provided for next of kin, and 
for heirs, and shall in all respects, be liable in the same man
ner, and to the same extent, to the creditors of his ancestor, 
in respect to the personal property delivered to him, and the 
real property descended to him, as is herein prescribed in 
relation to next of kin and heirs, and such child may recover 
of the legatees and devisees who may have received or taken 
any real or personal property of the testator, the share or 
portion thereof to which he may be entitled. 

SEC. 434. The provisions of the last Section, relative to a 
_ „ • - . . , child born after the making of a will, shall apply equally to 
witness who is every person, who being a witness to a will, shall be entitled, 

evisee ^y ^ provisions of any statnte, to recover a portion of the 
real or personal property of the testator, from the legatees 
and devisees named in such will. 

4.—ACTIONS ON OFFICIAL SECURITIES AND FOR FINES AND; 

FORFEITURES. 

SECTION 435. Official bonds, how construed. 
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436. Any person injured may prosecute. 
437. Before action brought, leave of Court to be obtained, 

leave how obtained. 
438. Judgment for one ^delinquency shall not effect suit for 

another. 
439. Amount to be recovered not to exceed amount in under

taking. 
440. Execution to be first enforced against principal. 
441. When executions several judgments, what amount to be 

collected from sureties. 
442. Actions for fines and forfeitures, by whom and how prose- • 

> cuted. 
443. Amount to be recovered in certain cases. 
444. Effects of recovery by collusion. 
445. Fines and forfeitures, when unappropriated must be paid 

into Treasury. 

Official bonds 
SEC. 435. The official bonds, or other security of a public 

officer, to the State, whether with or without sureties, shall 
be construed as security to the State and also to all persons 
severally, for the official delinquences against which they are 
intended to provide. If it be a county, city, village, or other 
municipal body, it snail in like manner be construed as secu-' 
r i ty severally, to all perso'ns intended to be secured, as well 
as the body politic named therein. 

SEC. 436. • When a public officer shall by official miscon- p e r 8 0 n Dr08. 
duct or neglect of duty, forfeit his official bond, or render ecute 
bis sureties liable upon an official security, any person in
jured thereby, or who shall by law be entitled to the benefit 
of the security, may bring an action thereon, in his own 
name, against the officer and his sureties, to recover the 
amount to which he may be entitled by reason of the delin
quency. 

SEC. 431. Before an action be brought by a plaintiff, other 
than the State or body politic named in the .security, leave Action bronght 
«hall. be obtained of the District Court, or a Judge thereof 
within the district or county where the action shall be triable) 
and leave can onlybe granted on the production of a copy of 
the bond, and an affidavit showing the delinquency, and if 
the delinquency be such, as that if established on the trial, 
it would entitle the party applying to recover in the action, 
leave shall be granted. 

SEC 438. A judgment in favor of a party for' one delin
quency, shall not preclude t|ie same or another party, from Delinquency 
a n action on the same security for another delinquency. 
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Amount recô  SEC. 439. If it shall appear in an action against a surety, 
T e r e on'an official security, that he has already been obliged, by 

reason of recoveries against him on the same, to pay amounts, 
which in the aggregate are equal to the extent of his under
taking, or that by reason of the insolvency of his principal, 
he will be obliged to pay to that extent, on judgments already 
recovered against the surety, the recovery against a sure'ty 
shall in all such cases be limited by the amount of his under
taking, except as otherwise provided by law. 

SEC. 440. Upon the execution issued on a judgment, re-

ffafwt^prind-coverel^ u P o n t n e official security of a public officer, against 
pal him and a surety, there shall be endorsed a direction to the 

officer to whom the execution is delivered, to collect the same 
out of the property of the principal, if sufficient can be 
found, and if not, then to collect it out of the property of the 

v surety. 
SEC. 441. If there be several judgments, on which execu-

Coiiected tions are, at the same time, in the Sheriff's hands, against a 
public officer, and his sureties, amounting in the aggregate, 
to a sum greater than that for which the^ureties are liable, 
the Court shall, on their application, limit the amount to be 
collected of them, to the amount of their respective liabilities, 
and may cause the same to be applied on the judgment or 
execution, in proportion to such amount. 

SEC. 442. Actions for fines and forfeitures, may be prose-
Actions forcu^e<^ ^ * n e o n 5 c e r s o r persons to whom they shall by law 

fines &c be given, or who, by special provision of law, shall be au
thorized to recover them; and whether prosecuted by public 
officers, or by private persons, shall be governed by the 
same rules as other civil actions,, except as otherwise speci
fied in this Title. 

SEC. 443. When an action shall be brought for a penalty, 
Amonnt re- which shall be limited by law, not to exceed a certain 

covered in cer-amount, the action m a y b e brought for that amount, and 
tain cases . , , J °, . . . 

upon tnai , the amount recovered snail be determined in pro
portion to the offence. 

SEC. 444. A recovery of a judgment, for a penalty or for
feiture, by collusion between the parties, with intent to save 

«oUus?onry b y t n e defendant from the consequences contemplated by law, 
in case where the penalty or forfeiture shall be given wholly 
or partly to the prosecutor, shall not prevent the recovery 
of the same, by another person. 

SEC. 445. Fines and forfeitures'; not specially granted or 



Title i.] PLEADINGS AND PRACTICE. 109 

appropriated by law, shall be paid into the treasury of the 
State; and whenever, by the provision of law, any property, Pines&cpaid 
real or personal, shall be forfeited to the State, or to any l B t o t r e a S D r ' 
officer;;-,for its use, an action for the recovery of such prop
erty, alleging the grounds of the forfeiture, may be brought 
by the proper officer, in the District Court of any County 
-where such property may be. (1) < 

5—ACTIONS 

BY AND AGAINST PUBLIC OFFICERS AND BODIES. 

SECTION 446. Who may sue in official capacity. 
447. When such persons may sue. 
448. Organized department of municipal corporation, when 

deemed to be the real party in interest. 
449. How action may be brought. 

. 450. When action may be brought. 
451. When certificate of judgment to be presented to board 

of supervisors. 
452. Duty of supervisors thereupon. 
453. Treasurer must pay judgment against county. 
454. Execution not to issue without leave of Court—Leave, 

when granted. 

SEC. 446. The following officers may prosecute actions in 
their official capacity : w h o m a y sae 

The Board of Supervisors of a County : 
The Trustees of ».• School District : 
Any organized department of a Municipal Incorporation, 

having a board of officers in charge of a particular branch 
of public service, and especially authorized by statute to 
prosecute. In t-uch action, the plaintiffs may be designated 
by their official name, or the action may be brought in the 
name of the body, in whose behalf the action is brought. 

SEC. 447. Every such action shall be either, ' ' m. ! , .™™. 
J
 t ' WnenpersonB 

1. On a contract made with them in their official capacity; may sue 
or, 

2. To enforce a liability, or a duty enjoined hy law in 
favor of such officers, or the body represented by them; or, 

3. To recover a penalty or forfeiture given to such offi
cers or body; or, 

4. To recover damages for an injury to their official 
rights or property. 

SEC. 448. When an organized department of a Municipal 
(1) Sae Title 13, Sec 350. 
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Heal party Corporation, is authorized by statute to sue, it shall, for pur-
m interest p 0 s e g 0f the action, be deemed the real party in interest, 

though the corporation, of which it is a department, be the 
party ultimately to be benefitted by the action, or responsi
ble for any loss incurred therein. 

SEC. 449.. Any action may be brought against the officer* 
brought mentioned in section 441, in their.official capacity, or against 

the body they represent, either upon a contract made by such 
officers in their official capacity, and within the scope of 
their authority, or for an injury to the rights of the plaintiff, 
arising from some act or omission of such officers, or of the 
body represented by them. 

Action wh n ^EC- ^ ° - ^ n e a c t i ° n s authorized by this title may be 
brought brought by or against the officers mentioned in section 441, 

upon a cause of action which accrued during the term of 
their predecessors, as well as during their own term of 
office, and when brought, may be continued by or against the 
successors in office, of the parties, whose names may for 
that purpose be substituted in the action. 

SEC. 451. If judgment for the recovery of money, be 
rendered against a County, or the Board of Supervisors of a 

Certificate of COunty, on account of the liability of such county, and the 
sented judgment be not satisfied, or proceedings thereon stayed by 

appeal, or otherwise, before the next annual meeting of the 
Board of Supervisors of the county, a certified copy of the 
judgment, may be presented to the Board of Supervisors a t 
their annual meeting. * 
' • SEC. 452. The Board of Supervisors shall, thereupon, 

Supervisors cause the amount due on the judgment, with interest from 
the time of the recovery, until the first Monday in February 
after such meeting, to be added to the tax of the county, for 

• whose liability the same was recovered, and the same shall 
be collected as other contingent charges of the county. 

SEC. 453. The treasury of a county against which, or 
against whose officers, a judgment shall have been recovered, 

Treasurer pay for a liability of the county, the execution of which has not 
judgmen been stayed upon appeal, shall, upon demand, and the deliv

ery to him of the certified copy of the docket of the judg
ment, pay the amount due thereon, if there be sufficient 
money of the county in his hands, not otherwise specifically 
appropriated. If he fail to do so, he shall be personally lia
ble for the amount, unless the collection thereof, be afterwards 
stayed upon appeal. 
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SEC. 454. Execution shall not be issued on a judgment Execution not-
mentioned in sections 446 and 448 of this title, without leave 
of the Court, nor shall leave be granted until the Court shall 
be satisfied that payment has been demanded of the proper 
county, officers, as provided in the last two sections, and that 
the board of supervisors have wrongfully omitted to include 
the amount in the tax list, as provided in section 447 ; when 
execution shall be issued, the property of the county only 
shall be liable thereon. 

ACTIONS KELATING TO KEAL PROPERTY. 

1. Proceedings to compel the determination of claims to real estate. 
2. Partition of real property. 
3. Actions for nuisance, waste, &c. 

1. PROCEEDINGS TO COMPEL THE DETERMINATION OP CLAIMS TO 
REAL ESTATE. 

SECTION 455. Action to determine adverse claim to real property—by 
whom brought. 

456. If defendant disclaim, no costs allowed. 
> ' 457. In action to recover dower, denial of right must be 

shown. 
458. Proceedings, when right terminated during pendency o^ 

action. 
459. New trial may be had. 
460. When court may order a third trial. 
461. Judgment how entered after new trial—Restitution or

dered, if execution on prior judgment. 
462. Damages—how much may be recovered. 
463. Court may allow survey of property to be made. 
464. Order for survey—what to contain. 
465. A mortgage not a conveyance. 
466. Purchaser of land may recover for injury after sale. 
467. A sale of land, pending the action, shall not prejudice 

rights. 

SEC. 455. An action may be brought by any person in 
possession, by himself or his tenant of real property, against whom brought, 
any person who shall claim an estate or interest therein, ad
verse to him, for the purpose of determining such adverse 
claim, estate or interest. 

SEC. 456. If the defendant in such action, shall disclaim 
in his answer any interest or estate in the property, or suffer No costs al-
judgment to be taken against him without answer, the plain- o w c 

tiff shall not recover costs. 
SEC. 45T. In an action for the recovery of dower, before 
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To reooverg admeasurement, or by a tenant in common, or joint tenant of 
•dower r e a i property, against a co-tenant, the plaintiff must show, 

in addition to the evidence of his right, that the defendant 
y either denied the plaintiff's right, or did some act amounting 
\ to such denial. 

SEC. 458. In an action for the recovery of specific, real or 
when termma- personal property, when the plaintiff shall show a right to 
t e d recover, at the time the action was commenced, but if it ap

pears that such right has terminated during the pendency of 
the action, the verdict and judgment shall be according to 
the fact, and the plaintiff may recover damages for with
holding the property, 

ew trial gEC £gg ^ n y p e r 8 o n against whom a judgment for the 
recovery of specific real property shall be rendered, may 
within six-months after written notice of the judgment, upon 
the payment of all costs and damages recovered thereby 
demand another trial, by notice in writing to the adverse, 
party, or his attorney in the action, and thereupon the action 
may be brought to trial by either party. 

SEC. 460. If on a second trial, as provided in the last 
Court order a section, the judgment be to the same effect as on the first, 

mew trial n o f u r ther tr ial shall be had, unless the Court in its discre
tion, on motion by the party, as to whom the judgment last 
rendered is less favorable than the first, order a third trial. 

SEC. 461. The judgment given on a trial to be had under 
the last two sections, shall be annexed to the judgment roll 

entered of the former trial, and the judgment last given shall be the 
final determination of the rights of the parties. If a prior 
judgment shall have been executed, restitution shall be or
dered as the last judgment may determine the rights of the 
parties, and the same may be enforced by execution. 

S E C 462. Damages for withholding the property recov-
Damages ered shall in no case exceed the fair value of the property, 

exclusive of the use of improvements made by the de
fendant for a period not exceeding six years ; and when 
permanent improvements shall have been made by a defend
ant or those under whom he claims, holding under color of 
title adversely to the claims of the plaintiff, in good faith, 
the value thereof shall be allowed as a setoff against the 
damages of the plaintiff for the use of the property. 

S E C 463.' The Court in which an action shall be pending 
Survey of pro for the recovery of real property may on motion, upon notice 

by either party and for cause shown, grant an order allowing 
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to such party the right to enter upon the property, and make 
survey and measurement thereof for the purpose of the ac
tion. 

SEC. 464. The order shall describe the property, and a 
copy thereof shall be served on the owner or occupant, and 0 , foranp_ 
thereupon such party may enter upon the property with ne-vey 
cessary surveyors and assistants, and make such survey and 
measurement, but if any unnecessary injury be done to the 
property he shall be liable therefor. 

SEC. 465. A mortgage of real property shall not be deemed 
•a conveyance, so as to enable the owner of the mortgage to Mortgage not 
recover possession of the real property without a foreclosure. 

SEC. 466. When real property shall have been sold on ex
ecution, the purchaser thereof, or any person who may have purchaser 
succeeded to his interest, may, after his estate becomes abso-m a v reoOTer 

lute, recover damages for injury to the property by the ten
ant in possession, after the sale and before possession shall 
be delivered under the conveyance. 

SEC. 46*1. An action for the recovery of real property, 
against a person in possession or in receipt of the rents a n d ^ 6 , 9 1 ^ " ^ " * 
profits thereof, shall not be prejudiced by an alienation made jidioe rights 
by such person either before or after the commencement of 
the action; but in such case, if the defendant have no prop
erty sufficient to satisfy the damages recovered for the with
holding of possession, such damage may be collected by ac
tion against the purchaser.- ' . • . 

PARTITION OF REAL PROPERTY. 

SECTION 4G8. Action to partition real property allowed. 
469. To whom, summons addressed. 
470. Complaint how to set forth interests of parties. 
471. Creditors having liens may he parties. ^ 
472. Lien on individual shares. • 
473. Unknown owners made parties ; summons, how served 

in such cases. 
474. Eights of all the parties may be determined. 
475. Court may order sale or partition. 
476. Commissioners how to make partition. 
477. Commissioners must report proceedings. 
478. Eeport, if confirmed ; effect of judgment. 
479.' Tenants in dower, &c. not affected. 
480. Plaintiff to pay expenses of commissioners and surveyor. 
481. Sale, when ordered. » 
482. Where part is sold, if life estate, to be set off in the re

mainder. 
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483. Before sale, creditors may be made parties. 
484. Plaintiff to show how many liens on the property. 
485. Court, when may order reference as to liens. 
486. Notice to creditors1 to make proof. 
487. Duty of commissioners in such cases. 
488. Creditor may have report corrected. 
489. Proceeds of sale, how applied. 
490. Sale not to be delayed by reference. 
491. Securities, how disposed of by commissioner. 
492. Manner of litigating amount of shares. 
493. All sales to be at auction. 
494. Terms of sale to bo directed in order. 
495. Commissioners may take securities for purchase-money. . 

'• 496. Estate for life, how disposed of. 
497. What title passes by sale. 
498. Tenants in dower, &c. allowed a sum in gross. 
499. If consent thereto not given; sum to be deposited in . 

Court. v 

500. Proportions of proceeds how ascertained. 
"" 501. Unknown tenants in dower, &o. how protected. 

502. Investment for incohate rights. 
503. Dower how released. 
504. Terms of sale to be published. 
505. AVho may not purchase at sale. 
506. Commissioners to report sale. 
507. When commissioners to execute conveyances. 
508. Beceipt of incumbrancer may be taken if he is a pur

chaser. 
509. Conveyances, where to be recorded and effect thereof. 
510. What the conveyance shall be a bar of. 
511. Proceeds of sale, when invested. 
512. Investments how to be made. 
513. Securities, in name of parties, and filed with clerk. 

, 514. Clerk shall collect interest. 
515. .Partition, when equalized by compensation. 
516. Infants' share to be paid to guardian.' 

f 517. Guardian of insane person, when qualified to receive : 
share of such person. 

518. Guardian may consent to partition. 
_ • 519. State may be made party. 

520. Costs of partition how allowed. 

SEC. 468. When several persons hold and are in posses-
tit ion°real pro" S 1 0 n °f r e a l property as joint tenants, or as tenants in con- . 
jerty allowed m o r j ( in which one or more of them have an estate of inheri

tance for life or years, an action may he brought by one • 
or more of such persons in the District Court of Ihe proper 
county, for a partition thereof, according to the respective -
rights of the persons interested therein, and for a sale of such 
property or a part of it, if it appears that a partition cannot ' 

• \>e made without great prejudice to the owners. 
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SEC. 469. The summons shall be addressed by name to To whom sum-
all the joint tenants, or tenants in common, who are known, nV)na a d d r e s s-
and generally to all persons unknown, having, or claiming 
an interest in the property. • 

SEC. 4*10. The interest of all persons in the property, 
whether such persons be known or unknown, shall be set Complainthow 
forth in the complaint specifically and particularly as far as tereata of par-
known to the plaintiff, and if any one or more of the parties t i e s 

or the share or quantity of interest of any of the'parties be 
unknown to the plaintiff, or be uncertain or contingent, or 
the ownership of the inheritance', depend upon executory de
vise or the remainder be a contingent remainder so that such ' 
parties cannot be named, that fact, shall be set forth in the ° 
complaint. 

SEC. 411. The plaintiff may at his option make creditors, 
having specified or general lien upon the property, or upon ^ ' p ^ ™ m a y 

any particular portion thereof, parties to. the action. 
SEC. 412. When the lien shall be on an undivided inter- T . . . . 

, , . ' . - ' Lien on indi-

est or estate of any of the parti es, such lien, if partition be vidual shares 
made, shall be henceforth a charge only on the share assign
ed to such party, but such share shall be first charged with 
its first proportion of. the cost of the partition in preference 
to such lien. 

SEC. 473. If a party having a share or interest be un
known, or either of the known parties reside-out of the'State, Unknown ow-
or cannot be found therein, and such fact be made to appear ties &o 
by affidavit, the summons may be served on such absent or 
unknown party by publication, directed by the Court or 
Judge in the manner hereinbefore prescribed. When the 
publication shall vbe made, the summons as published shall 
be accompanied by a brief description of the property which 
is the subject of the action. 

Sec. 414. The rights of the several parties, plaintiffs as 
well as defendants, may be put in issue, tried and determin- Rights may ha 
ed by such action: And where a defendant shall fail to ans-d e t e r m i Q e d 

wer, or where the sale of the premises shall be necessary, 
the title shall be ascertained by proof, to the satisfaction of 
the Court, before the judgment for partition or sale shall be 
given. 

SEC 475. If it be alleged in the complaint and establish
ed by evidence to the satisfaction of the Court that the prop-a^aJeoipar-
erty, or any part of it, is so situated that partition cannot be t i t i o u 

made without great prejudice to the owners, the Court' may 
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order a sale thereof, and for that purpose may appoint one or 
more commissioners, otherwise, upon the requisite proofs be
ing made, it shall order a partition according to the respec
tive rights of the parties as ascertained by the action and , 
appoint three commissioners thereof, and shall designate the 
portion to remain undivided for the owners whose interests 
remain unknown or not ascertained. 

SEC. 476. In making the partition, the commissioners 
shall divide the property, and allot the several portions 

How io make thereof to the respective parties, quality and quantity rela
tively considered, according to the respective rights of the 
parties, as determined by the Court, designate the several 

• portions by proper land marks, and may employ a surveyor, 

with the necessary assistant to aid them therein. 
SEC. 47"7.. The commissioners shall make report to the 

Keport pr0..Court of their proceedings, specifying the manner of execu. 
ceedinga ting their trust, describing the property. divided, and the 

shares alloted to each party, with a particular description 
of each share. 

SEC. 478. The Court may confirm or set aside the report, 
and if necessary -appoint new commissioners; upon the re-

.mentC ° J" S"port being confirmed, judgment shall.be rendered, that such 
partition be effectual forever, which judgment shall be bind
ing and conclusive : 

1.-On all the parties named therein and their legal repre
sentatives who have at the time any interest in the property, 
divided, as owners in fee, or as tenants for years, or as enti
tled to the reversion, remainder, or inheritance of such prop
erty, after the determination of a peculiar estate therein, or 
who by any contingency may be entitled to a beneficial in
terest in the property, or who have an interest in an individ
ual share thereof, as tenants for. years, for life, by the curte-
sey, or in dower. 

' ., 2. On all persons interested in the property who may be 
known, to whom notice shall have been given of the applica
tion or partition, by the publication directed by section 
eighty-two of Title six ; and, 

3. On all other persons claiming from such parties or per
sons or either of them. . . • • • 

SEC. 479. But such judgment and partition shall not af-
Tenants in ^ec* tenants or persons having claims as tenants in dower, 

dower not af-fcy the. curtesy, or for life, to the whole of the property whicli 
shall be the subject of the partition ; nor can such judgment 
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and partition preclude any person except such as are speci
fied in the last section, from claiming title to the property in 
question, or from controverting the title of the parties be
tween whom the partition is made. 

SEC. 480. The expenses of the commissioners, including 
those of surveyor and his assistants, when employed, shall expenses01* ' 
be ascertained and allowed by the Court, and the amount 
thereof, together with the fees allowed by law to the com
missioners, shall be paid by the plaintiff, and may be allowed 
as part of the charges; 

SEC. 481. If the commissioners report to the Court that 
the property, of which partition shall have been directed, or Sale, when 
any distinct portion thereof shall be s.o situated that a par- * 
tition thereof cannot be made without great prejudice to the 
owners, and the Court shall be satisfied that such report is 
correct,; it may thereupon, by an order, direct the commis 
sioners to sell the property or portions so situated; 

SEC. 482. When a part of the property only shall be or
dered to be sold, if there be an estate by the curtsey, in Life estate t„ 
dower, or'for life, or years, in an undivided share of thebe set off 

property, the whole of said estate may be set off in any part 
of the property not ordered to be sold; 

SEC. 483. Before the making of an order for sale, where 
the creditors having specific liens have not been made 
parties, the Court, on the motion of either party, shall direct be'madTpar^ 
the plaintiff to amend his complaint if necessary, by making ties 
every person having a specified lien on the undivided inter
est or estate of any of the parties, by mortgage, divise, or 
otherwise, a party of the action. 

SEC. 484. The plaintiff shall produce to the Court the 
certificate of the Clerk of the District Court, where the p r o p - ^ ™ ^ 0 0 

' erty is situated, showing whether there are any general liens 
by judgment upon the property or any part thereof. . 

SEC 485. Unless it be made to appear to the Court, by 
the certificate of the Clerk, pursuant to the last section, that 
there are outstanding no general liens iipon the property, or Reference as 
on any share or parcel thereof, the Court shall order a refer-toUeM 

ence to ascertain them; But if it shall appear by the cer
tificate, that there are outstanding of record, such general 
liens, the Court shall appoint a commissioner to ascertain 
whether such liens have been paid, or if not paid, what 
• amount remains due, or secured by them respectively, and 
the order of priority in. which they are entitled to be paid 
out of the property. 
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Creditors to SEC ^86. The plaintiff shall cause a notice to be served 
make proof at least ten days before the time for appearance, on each 

person having such general liens, to appear before the com
missioner, at a specified time and place, to make proof by his 
own affidavit or otherwise, of the true amount due or to be
come due, contingently or absolutely, on his. judgment. 

SEC. 481. The commissioner shall receive the evidence 
and report the names of the creditors whose liens are estab-

Du.ty of oon?' lish'ed, the amounts thereof, and their priority, respectively, 
and if such liens shall be contingent, he shall specify them. 
He must attach to his report the proof of service of the 
notices, and the affidavits and copies of other evidence be
fore him. 

SEC. 488. Any creditor having a lien, and being dissatis
fied with the report of the commissioner, may move the Court 

t>^c rcected *° c o r r e c t ^ a t a n y ^me before distribution of the proceeds 
of sale, on ten days notice to the plaintiff, and the other per
sons in whose favor liens are reported, and thereupon the 
Court may correct the report on the evidence reported, or if 
necessary, may order a new reference of the whole or of any 
part of the matter. When confirmed, the report shall be 

' conclusive of the rights of the several creditors on whom 
notice'was served. / 

SEC. 489. The proceeds of the sale of the incumbered 
Proceeds of property shall be applied, under the direction of the Court, as 

follows : 
1. To pay its just proportion of the general costs of the 

action. 
2. To pay the costs of the commissioner. 
3. To satisfy and cancel of record the several liens, in 

their order of priority, by payment of the sums due, and to 
become due, the amount remaining due to be verified by affi
davit at the time of payment. 

4. The residue among the owners of the property sold, 
according'to their respective shares. 

SEC. 490. The proceedings, to ascertain the amount of 
incumbrances, and to determine their priority, as above pro
vided, or those herein authorized, to determine the rights of 

Tayed8 D° parties to funds paid into Court, shall not delay the sale nor 
affect any other party whose rights are not involved inisuch 
proceedings. 

SEC. 491. The proceeds of sale, and the securities taken 
by the commissioners on any part thereof, may be distribu-
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ted by them to the persons entitled thereto whenever the Securi«es 
Court so directs ; but in case no direction shall be given, all 
such proceeds and securities shall be paid into Court, or be 
deposited as required by law, or directed by the court. 

SEC. 492. When the proceeds of sale of any shares or 
parcels, belonging to persons who have become parties to Litigating a- ' 
the action, and who are known, shall be paid into Court, themount Btares-
action may be continued as between such parties, for the de
termination of their respective claims thereto, which shall be 
ascertained and adjudged by the Court; further te stimony 
may be taken in Court, or by a commissioner, at the discretion 
of the Court, and the Court may if necessary, require such 
parties to present the facts or law in controversy, by plead
ings as in an original action. 

SEC. 493. All sales of real property made by commission- S 1 t u<y 

ers under this chapter, shall be made by public auction to tion 
the highest bidder, upon notice published in the manner re
quired for the sale of real property on execution ; the notice' 
shall state the terms of the sale, and if the property or any 
part of it is to be sold subject to a prior estate, charge, or 
specific lien, that shall be stated in the notice. 

SEC. 494. The Court shall, in the order of sale, direct the 
• terms for credit which may be allowed for the purchase mo- Termaoteale. 
ney, of any portion of the premises, of which it may direct 
.'a sale on credit, and for that portion of which the purchase 
money is required by the provisions hereinafter contained, 
to be invested for the benefit of unknown owners, infants, 
parties out of the State, or tenants in dower, or by the cur
tesy, or for life, or years, when the estate of such tenants are 
ordered to be sold. 

SEC. 495. The commissioners may take separate mort
gages and other securities for the wole, or convenient por-pmoimaa mo . 
tions of the purchase money, on such parts of the property, ney. 

. as are directed by the Court to be sold on credit, in the name 
• of the Clerk of the District Court, and his successor in office, 
and for the shares of any known owner of full age, in the 
name of such owner. 

SEC 496. When the estate of a tenant in dower, or by the 
• curtesy, or for life, or years, in the whole or any part of the 
property in question, has been admitted by the parties, or Estate for life*. 

• ascertained by the Court to be existing at the time of the 
order of sale, and the person entitled to -such estate has 

vbeen made a party to the action,.such estate may be first set 
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off out of any part of the property, and a s.ale made of such 
parcel, subject to the prior unsold estate of such tenant' 
therein ; but if in the judgment of the Court, a due regard 
to the interest of all the parties require .that such estate be • 
sold, the sale may be so ordered. 

SEC. 49*7. If a sale of the property, including such estate, 
shall be ordered, the estate and interest of every such tenant 

Title by Bale 0r person shall pass thereby; and the purchaser, his heirs-
and assigns, shall hold the property, discharged from all 
claims, by virtue of such estate or interest, whether the same 
be to the individual share of a joint tenant, or tenant in com
mon, or to the whole, or any part of the property sold. 

SEC. 498! The persons entitled to such estate, in dower,-. 
dower"1 m tenancy by curtesy, or tenancy for life or years, whose es

tate shall have been sold, shall be entitled to receive such, 
sum in gross as may be deemed upon principles of law appli
cable to annuities, a reasonable satisfaction for such estate,.. 
and which the person so entitled may consent to accept in
stead thereof, by an. instrument under seal duly acknowledged-
or proved, in the same manner as deeds for the purpose of 
record. 
' SEC. 499. If such consent be not given at or before the 

' report of sale, the Court shall ascertain and determine what 
Sum deposit- r . ' , • , , , ' , n 

ed in court proportion of the proceeds of the sale, deducting expenses, 
will be a just and reasonable sum to be invested for the bene
fit of the person entitled to such estate in dower, by the cur
tesy, or for life, and shall order the same to be deposited in. 
Court for that purpose. 

SEC. 500. The proportions of the proceeds of the sale to-
be invested, shall be ascertained and determined in the sev-

Proportione . P ,, 
of proceeds e r a l causes as iollows: 

1. If an estate in dower be included in the order of sale-
, its proportions shall be one-third of the proceeds of the sale-

of the property, or of the sale of the individual share of such 
property, upon which the claim of dower existed: 

2. If an estate by the curtesy, or other estate for life or 
years, be included in the order of sale, its proportion shall 
be the whole proceeds of the sale of the property or of the 
sale of the individual share thereof in which such estate may 
be. . 

And, in all cases, the proportion of the expenses of pro~ 
ceedings shall-be deducted-from the proceeds of the sale. 

SEC 501. If the persons entitled to such estate in dower:-
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by the curtesy, or for life or years, be unknown, the Court unknown ten-
shall provide for the protection of their rights in the same a n t s in dower . 
manner, as far as may be, as if they were known and had 
appeared. 

SEC. 502. In all cases of sales in partition, when it shall 
appear that a married woman has an inchoate right of dower 
in any of the property divided or sold, or that any person has I n c o l i a t c r l s l l t o ' 
a vested or contingent future right or estate therein, the 
Court shall ascertain and settle the proportional value of such 
inchoate, contingent or vested right or estate according to 
the principles of law applicable to annuities and survivor
ships, and shall direct such proportion of the proceeds of the 
sale to be invested, secured or paid over in such manner as 
to protect the rights and interests of the parties. 

SEC. 503. A married woman may release such right, inter
est or estate to her husband, and acknowledge the same in Dower how 
the manner required by law in respect to the acknowledg
ment of deeds by married women, before any officer author-
zed to take acknowledgment of deeds, or, if executed out of 
this State, before any officer residing in the state, territory • 
district or county where the acknowledgment is made, who 
is authorized to take the acknowledgment of deeds to be re
corded in this State. Upon the release, the share of the pro
ceeds of the sale arising from her contingent interest shall 
be paid to her husband; and the release, or the payment, in
vestment or otherwise securing of a share of the proceeds of 
a sale, shall be a bar against such right, estate or claim. 

SEC. 504. The terms of the sale shall be made known at Terms of sale-
the.time^- and if the premises consist of distinct farms o r p u b l l s h e d 

lots they shall be sold separately. 
SEC. 505. Neither of the commissioners, nor any person for ™ 

the benefit of either of them, can be interested -in the pur-purchase 
chase, nor the guardian of an infant party be interested in 
the purchase of any real property,'being the subject of the 
action, except for the benefit of the infant. All sales contrary 
fc> the provisions of this section, shall be- void. 

SEC 506. After completing the sale, the commissioners-
shall report the same to the Court, with a description of the Commissioners 
different parcels of land sold to each purchaser, the name ofto r eP° r t B a l e 

the purchaser, the price paid or secured, the terms and con- . 
ditions of the sale, and the1 securities, if any taken; the re- ' 
port shall be filed in the office of the Clerk of the District 
Court of the ^county where the party shall be situated. 
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SEC, 507. If the sale be confirmed by the Court, an order 
•Commissioners snaU be entered, directing the commissioners to execute con-

execute con- veyances, and take securities pursuant to such sale, which 
veyances r 

they are authorized to do; such order may also give direc
tions to them respecting the disposition of the proceeds of 
the sale. 

SEC. 508, When a party entitled to a share of the prop-
Eeceipt'of in- er*y> o r a n incumbrancer entitled to have his lien paid out of 

-cumbrancer ta the sale, becomes a purchaser, the commissioners may take 
-chaser his receipt for so much of the proceeds of the sale as belongs 

to him, and shall also pay over to the plaintiff or his attor
ney, and take his receipt for the costs and charges of the 
action. 

SEC. 509. The conveyances shall be recorded in the county 
Conveyance'where the premises are situated, and shall be a bar against 

all persons interested in the property in any way, who shall 
have been named as parties in the action, and against all 
such parties and persons as were unknown, if the summons 
have been served as is directed by Section 351 of Title 13, and 
against all persons having claims from them or either of them. 

SEC. 510. The conveyances shall also be a bar against all 
Conveyance persons having specific or general liens or incumbrances, by 

judgment, on any undivided share or interest in the premises 
sold, who shall hava been served with notice, as prescribed 
by Sections 352 and 353 of Title 13, and also against all per
sons having specific liens of any undivided share or interest 
therein, 'who shall have been made parties to the action; but 
no creditor having such specific lien can be affected by the 
sale or conveyance, unless he has been made a party. 

SEC, 511. When there shall be proceeds of sale belonging 
Proceeds in- to an unknown owner, or to a person without the State, who 

vested k a s n o j eg a j representative within it, or when there shall be 
proceeds arising from the sale of an estate subject to the 
prior estate of a tenant in power, or by the curtesy or ten
ant for life, or years; which shall be paid into Court, or de
posited with an officer by order of the Court, the same shall 
be invested in securities on interest for the benefit of the 
persons entitled thereto. 

SEC 512. When security for the proceeds of sale shall be 
' taken, or, when an investment of any such proceeds shall be 

Investment made, it shall' be done, except as herein otherwise provided, 
Show made i n fae n a m e 0f t h e clerk of the District Court of the county 

where the papers are filed, and his successors in office, who, 
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shall hold the same, for the use and benefit of the parties in
terested, subject to the order of the Court. 

SEC 513. When security shall be taken by the commis- 8 e c a r i t i e a 

siqners on a sale, and the parties interested in such security, 
by an instrument in writing under their hands, delivered to 
the commissioners, agree upon the shares and proportions 
to which they ; shall be respectively entitled, or when such 
shares and proportions have been previously adjudged by 
the Court, such securities shall be taken in the names of, and 
payable to the parties respectively entitled thereto, and must 
be delivered to such parties upon their receipt therefor.; such 
agreement and receipt shall be returned and filed with the 
clerk. 

SEC. 514. The clerk in whose name a security shall be 
taken, or by whom an investment shall be made, and his suc-interest 
•cessors in office, shall receive the interest and principal as it 
becomes due, and apply and invest the same as the Court 
may'direct ; and shall file in his office, all securities taken, 
and keep an account, in a book provided and kept for that 
purpose, in the clerk's office free for inspection by all persons, 
of investments, and moneys received by him thereon, and 
the disposition thereof. 

S E C 515. When it shall appear that partition cannot be-
made equal between the parties, according to their respect- Partition 
ive rights, without prejudice to the rights and interest of 
some of them, the Court may adjudge compensation to be 
made by one party, to another for equality of partition ; but 
such compensation shall not be required to be made to oth
ers by owners unknown, nor by infants, unless in case of an 
infant, it shall appear that such child has personal property . 
sufficient for that purpose, and that such child's interest will 
be promoted thereby. . 

SEC. 516. When the shares of an infant shall be sold,-the 
proceeds of the sale may be paid by the commissioners mak- infant's share 
ing the sale, to its general guardian, or to the special guar
dian appointed for such child in the action, if such general or 
special guardian, before the payment of such share into 
Court shall have given the security required by statute. 

SEC. 511. The Guardian who may be entitled to the cus- Guardian of 
tody and management of the estate of an insane person, or i n B a n e Pers»n 
•other person, adjudged incapable of conducting his own af
fairs, whose interest in real property shall have been sold, 
may receive in behalf of such person his shave of the pro-
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ceeds of such real property, from the commissioners, if the 
Guardian before the money is paid into Court, shall have 
executed with sufficient sureties, an undertaking approved 
by a Judge of the District. Court, that he will faithfully dis
charge the trust reposed in him, and will render a true an d 
jus t account to the person entitled, or to his legal represen
tative. 

SEC 518. The general ,Guardian of an infant, and . the 
Guardian con- Guardian entitled to the custody and arrangement of an 

lion *° p a r t 1 ' es tate of an insane person, or other person adjudged incapa
ble of conducting his own affairs, who shall be entitled to 
real estate, held in joint tenancy, or in common, or in any 
other manner, to authorize his being made party to an action 
for the partition thereof, may consent to a partition, without 
action and agree upon the share to be set off to such infant, 
or other person entitled, and may execute a release in his 
behalf to the owners of the shares of the parts to which they 

i may be respectively entitled, upon an order from the Court. 

SEC. 519. The State may be made a party to &n action 
for the sale or partition of real property, in which case, the 

party46 m a d e summons and complaint shall be served upon the Attorney 
General, who shall appear on behalf of the State. 

SEC. 520. The costs of partition, including fees of com
missioners, and other disbursements, shall be paid by t h e 
parties respectively entitled to share, in the lands dividedf 

Costa of par-in proportion to their respective interests therein, and may 
l'wed h ° W a l ^ e i n c^ u^ e c l and. specified in the judgment ; in that case,, 

they shall be a lien on the several shares, and the judgment 
may be enforced by execution against the parties separately. 
Where however a litig'ation shall arise between some of the 
parties only, the Court may require the expense of such liti-

. gation, to be paid by the parties thereto, or any of them, as. 
shall be equitable. 

3.;—ACTIONS FOE NUISANCES, WASTE, &C. 

SECTION 521. Nuisance defined, action thereon. 
522. Who may bring action for waste. 
523. What judgment allowed. 
524. Damages for wilfully cutting trees. 

• 525. When damages mitigated. 
526. What can be recovered for cutting timber for highway-
527. Damages for forcible eviction. 
528. Damages for three times the amount may be recovered! 

in case of forcible eviction of party with good title. 
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SEG. 521. Anything which is injurious to health, or inde
cent, or offensive to the senses, or an obstruction to the free Nuisance de-
use of property, so as .to interfere with the comfortable en-therein°tion 

joymerit of life or property, is a nuisance and the subject of 
an action ; such action may be brought by any person whose 
property shall be injuriously affected, or whose personal en
joyment shall be lessened by the nuisance, and by the judg
ment the nuisance may be enjoined or abatexd, as well as 
damages recovered. 

SEC. 522.. If a.Guardian tenant by the curtesy in dower 
for life or years, joint tenant, or tenant in' common of r e a l ^ ^ J J * ^ 
property, commit waste thereon, any person injured by the ffaBte 

waste may bring an action against him therefor, and for the 
stay thereof, in which action there may be judgment for 
treble damages, forfeiture of the estate of the party offend-

. ing, and eviction from the property. # 

SEC. 523. Judgment of forfeiture and eviction shall only 
be given in favor of the person entitled • to the reversion, 
against the tenant in possession, when the injury to the What judg-
estate in reversion shall be adjudged in the action to be 
,equal to the value of the tenant 's estate or unexpired term, 
or to have been done'in malice. 

SEC. 524. Every person who shall cut down or carry off 
any wood or underwood, tree, or timber, or girdle or other- _ , 
wise injure any tree, timber, or shrub, on the land of another wilfully cut-
person, or in the street or highway in front of any persons* i n g r e e s 

house, village or city or cultivated grounds, or on the com 
mons, or public grounds of any city or town, or on the street 
or highway in front thereof, without lawful authority, shall 
be liable to the owner of such land, or to such city or town ) 

for treble the amount of • damages which may be assessed 
therefor, in a civil action in any Court having jurisdiction! 
•except as provided in the next section. 

SEC. 525. If, upon trial of such action, it shall appear that 
the trespass was casual or involuntary, or that the defend-1 

ant had probable cause to believe that the land on which the wh<?? ^ma-r . ges mitigated 
trespass was committed was his own, or that of the person in 
whose service, or by whose direction, the act was done, judg
ment shall be given for only the single damages assessed in 
the action. 

S E C 526. Nothing in the last two sections authorizes the 
recovery of more than the just value of the timber taken from What can be 
uncultivated wood-land for the repair of a public highway or r e c o y e r e d & c 

bridge upon the land, or adjoining it. 

\ 
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Damagesfor SEC. 521. If a person be put out of real property in a for 
ti'onWe eV'° c ^ ' e ™ariIier> without lawful authority, or being so put out,, 

be afterwards kept out by force, recover damages therefor, 
judgment may be entered for three times the amount at which 
the actual damages are assessed. 

SEC. 528. In case of forcible entry or forcible detention, if 
Damagesmay a person claiming in good faith under cover of title to be-

be recovered rightfully in possession so put.out, or kept out, recover dam
ages the refo'r judgment may be entered in his favor for three 

• times the amount at which th actual damages are assessed. 

OF SPECIAL PKOCEEDINGS. 

1. Designation of Parties and Judgment. 
2. Of Writs of Mandamus, 
3. ' Of "Writs of Prohibition. 
4. Of the Writ of Habeas Corpus. 

1.—DESIGNATION OF PARTIES AND JUDGMENT. 

SECTION. 629. Parties, how designated in special proceedings. 
530. Judgment same as in civil actions. 

• . SEC. 529. The party prosecuting a special proceeding shall 
designated be known as the plaintiff, and the adverse party as the de 

fendant. 
• SEC. 530. A judgment in a special proceeding is the fina* 

Judgment determination of the rights of the parties therein. The defi-
same as civil • • ,° / . . 
actions nitions oi a motion and and an order m a civil action, are ap 

plicable to similar acts in a special proceeding. 

2—OF WKITS OF MANDAMUS. (1) i 

SECTION 531. Mandamus, how regulated. 
532. When and to whom issued. 
533. Not issued when remedy in ordinary course of law. 
534. Writ alternative or peremptory. 
535. Proceedings. 
536. Answer as in civil action. 

x .537. If no answer, peremptory writ allowed. 
538. No pleadings but writ and answer. 
539 ) 
c4n' j- Issue of fact, how tried. 
541. Trial same as in civil action. 
542. If Judgment for Plaintiff, damages recovered. 
543. Whe:: fine may be imposed. 
544. District Courts to have original Jurisdiction. 

(1) See See. 332, Title 13. 
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SEC. 531. The Writ of Mandamus is regulated as in this, Mandamus, 
„,.,, -v. J o how regulated1. 
Title prescribed. . B 

S E C 532. I t may be issued to any inferior tribunal, cor- W h e n a n d to, 
poration, board or person, to compel the performance of an whom issued 
act, which the law specially enjoins, as a duty resulting from 
an office, trust or station; but though it may require an infe
rior tribunal to exercise its judgment, or proceed to the dis-

, charge of its functions, it cannot control judicial discretion. 
S E C 533. The Wri t shall not be issued, in any case, where 0 ^ ^ a i 'n 

there is a plain, speedy and adequate remedy in'the ordinary course of 
course of the law. I t shall be issued on the information of 
t h e party beneficially interested. 

SEC. 534. The Writ is either alternative or peremtory. 
The alternative Wri t shall state concisely the facts, showing 
the obligation of the defendant to perform the act,* and his 
omission to perform it, and command him, that immediately 
after the receipt of the Writ, or at some other specified time, 
he do the act required to be performed, or" show cause before 
the Court, out of which the Wri t issued, at a specified time 
and place, why he has not done so; and that he then and 
there return the Writ, with his certificate of having done as 
he is commanded. The Peremptory Writ shall be in a simi
lar form, except that the words requiring the defendant to 
show cause why he has not done as commanded, shall be 
omitted. When the right to require the performance of the 
act shall be clear, and it shall be apparent that no valid ex
cuse can be given for not performing it, a Peremptory Man
damus may be allowed in the first instance; in all other cases 
the alternative writ shall be first issued. 

SEC. 535. . The motion for the writ, the allowance and the 
service thereof, and the enforcement of obedience thereto, 
shall be such as is provided in case of Wri ts of Eeview. 

SEC. 536. On the return day of the alternative writ, or 
such further day as the Court may allow, the party on whom 
the writ shall have been served, may show cause by answer, 
made in the same manner as an answer to a complaint in a 
civil action. 

SEC. 53*7. If no answer be made, a peremptory mandate 
shall be allowed against the defendant;-if an answer be made 
containing new matter, the same shall not in any respect 
conclude the plaintiff, who may, on.the trial or other proceed
ings, avail himself of any valid objection to its sufficiency; or 
may countervail it by proof, either in direct denial, or by way 
of avoidance. 

Writ alterna
tive or per
emptory 

Proceedings1 

Answer 

Writ allowed 
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SEC. 538. No o/her pleading or written allegation shall be 
allowed than the writ and answer; these shall be the plead-

, ,. ings in the case, and have the same effect, and shall be con-
*No pleadings ° , ' , - , . , 

strued and may be amended m the same manner as proceed
ings in a civil action, and the issues thereby joined, shall be 

' tried and the further proceedings had, in the same manner as 
in civil action. . 

SEC 539. Issues of fact, joined in the case of mandamus 
where the same is issued out of the Supreme Oourt, may be 

ilssue of fact tried a s provided in the next section. 
SEC. 540. When the parties consent thereto, the Court may 

try the issues of fact arising upon the pleadings or the same 
may be referred, as in civil actions in the District Court ; 
but when either party refuses to consent to a trial, other than 
a trial by jury, the said Supreme Oourt may order a jury of 

i twelve men, (possessiug the requisite qualifications for jurors 
in the District Courts,) to be summoned to appear forthwith, 
before the said Court, to try the said issue ; and in case any 
•of the jurors,.so summoned, should for any cause be rejected, 
or be disqualified to act as a juror in the case, the Court may 

• order others to be summoned until a Jury shall be obtained. 

SEC. 541. When a Jury shall be empanheled, the same 
^cU^acUcms P r o c e e d ings shall be had as in the trial of a civil action in 

the District Court. 
SEC. 542. If judgment be given for the plaintiff, he shall 

covered" recover the damages which he shall have sustained, to be 
ascertained by the Court, or Jury, or by Referees, as in a civil 
action, together with costs and charges, and a peremptory 
mandamus shall also be awarded without delay. 

SEC 543. Whenever a peremptory-mandamus shall be di-
e l m p 0 3 e - rected to a public officer, body, or board, commanding the 

performance of any public duty specially enjoined by law, if 
ft appear to the Court, that such officer or any member of such 
body or board has, without just excuse, refused or neglected 
to perform the duty .so enjoined, the Court may impose a fine 
not exceeeding two hundred and fifty dollars, upon every such 
officer or member of such body or board ; such fine, when 
collected, shall be paid into the State Treasury, and the pay
ment of such fine shall be a bar to an action for any penalty 
incurred by such officer-, or member of such body or board, 
by reason of his refusal or neglect to perform the duty so> 
enjoined. 
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SEC 544. The several District Courts of this State shall Original ja-
•have original jurisdiction in cases of mandamus, except in™ 1C lon 

cases where such writ is directed to one of the Judges of 
.said_ District Court in his official capacity, and the said Court 
shall proceed upon all such cases, in the same manner as in a 

-civil action, except as hereinbefore otherwise provided. 

• 3.—WRITS OF PROHIBITION. 

SECTION 545. Writ of Prohibition to issue from Supreme Court—where 
issued—contents thereof. 

546. Service and return. 
547. Proceedings when party shall adopt return. 
548. Proceedings when party shall not adopt return. 
549. Court to render judgment. 
550. Prohibition absolute, when granted. 

SEC 545. Writs of Prohibition-shall only be issued out of 
the Supreme Court, and such writs shall be applied for. iiponb

Wj™£ofpro1"* 
affidavit by motion to the Court, or a Judge thereof in vaca- • 
tion, in the same manner as Writs of Mandamus ; and if the 
cause shown shall appear to the Court or Judge to be suffi
cient, a writ shall thereupon be issued, which shall command 
the Court and party, or officer to whom it shall be directed, to 

•desist and refrain from any further proceedings in the sui tor 
matter specified therein, until the next term of said Supreme 
Court, or the further order of the Court thereon; and to show 
cause at the next term of said Court, or some day to be 
named in the same term at the option of the Conrt, if issued 
in term time, why they should not be absolutely restrained 
from any further proceeding in such suit or matter. 

SEC 546. Such writ shall be served upon the Court and 
party or officer, to whom it shall be directed, in the same Servioa and 
manner as a Wri t of Mandamus ; and a return shall in like 
manner be made thereto by such Court, which may be en
forced by attachment. 

SEC 541. If the party to whom such Wri t of Prohibition 
shall have been directed, shall, by an instrument in writing P a r t y a d o t 

signed by him and annexed to such return, adopt the same r e t u r u « 
return, and rely upon the matters therein contained, as suffi
cient cause why such Court shall not be restrained, as men
tioned in said writ, such party shall thenceforth be deemed 
the defendant in such matter, and the person prosecuting such 
writ may take issue, or demur to the matters so relied upon 

.by such defendant; and the like proceedings shall be. had for 
9 ' • . 



130 CODE OF [Title L 

dopt.retum 

Judgment 

the trial of issues of law or fact joined between the parties, 
and for the rendering of judgment thereupon, as in a man
damus. v 

SEC. 548. If the party to whom such "Writ of Prohifiition 
Party notaskallbe directed, shall not adopt such'return, as above pro

vided, the party prosecuting such writ shall bring on the ar
gument of such return, as upon a rule to show cause ; and 
he may, by his own affidavit, and other proofs, controvert the 
matters set forth in such return. 

SEC 549. The Court, after hearing the proofs and allega
tions of the parties, shall render judgment either that a pro
hibition absolute, restraining the said Court and party or 
officer, from proceeding in such suit or matter do issue,' or a 
writ of consultation, authorizing the Court and party to pro
ceed in the suit or matter in question, and may make and en
force such order in relatiqn to costs and charges, and the 
amount thereof, as may be deemed just. 

SEC. 550. If the party to whom such first writ of prohi-. 
bition shall be directed, shall adopt the return of the Court 
thereto, as above provided, and judgment shall be rendered 
for the party prosecuting such writ; a prohibition absolute 
shall be issued, but ifjudgment.be given against such party, 
a writ of consultation shall be issued as above provided.. 

4.—OP THE WEIT OF HABEAS CORPUS. 

Prohibition 

SECTION 551. "Who may obtain Writ of Habeas Corpus. 
552. Who not entitled to it. 
553. Application how and to whom made. 
554. When proof that no officer is in proper county, required. 
555. Petition what to contain. 
556. Writ to be granted without delay. 
557. Form of writ. 
558. Writ not discharged for defect in form. 
559. Penalty if officer refuse to grant writ. 
560. Eeturn what to contain. 
561. Officer to bring person in custody before the Court. 
562. If return be insufficient, attachment may issue. 
563. If sheriff neglect to return writ, attachmen to issue- to 

coroner. 
564. Precept to sheriff. 
565. Precept, how executed. 
466. Officer to inquire into cause of imprisonment. 
567. If no legal cause, person to be discharged. 
568. 'When party to be remanded. 
569. In what cases party to be discharged. 

• 470. Legality of judgment or order not to be inquired into.. 

http://ifjudgment.be
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571. On commitment for criminal offence, how to proceed. 
572. If party remanded, to whose custody given. 
573. Until judgment, party how kept. 
574. Notice when to be given to adverse party." 
575. Notice when to be given to District Attorney. 
576. Beturn may be controverted. 
577. In case of sickness, how to proceed. 
578. Obedience to writ or order enforced by attachment. 
579. Officer not liable to action for obeying writ. 
580. Party, once discharged, cannot be again imprisoned for 

, same cause, when not deemed same cause. 
581. Penalty for imprisoning person, who has been dis

charged. 
582 ) 
coo' \ Transferring party to elude writ, a misdemeanor. . 

• 584. Person aiding and assisting, guilty of a misdemeanor. 
585. Punishment on conviction. 
586. In case of danger that party will be carried off, warrant • 

may issue. 
587. Arrest of person having custody of party. 
588. Warrant and proceedings. 
589. Person to be committed or bailed. 
590. Penalty for refusing to deliver copy of order. 
591. Writ when made returnable. 
592. Writ to be endorsed. 
593. Writ by whom served. 

595 I W r i t h o w 8erved-
596. Duty'of officer to obey writ. Charges of bringing up 

prisoner may be ordered to be paid ; when return to 
• be made. Writ to bring up prisoner to testify. 

Common-law provisions abrogated. 

SEC. 551. Every person imprisoned or otherwise restrained 
of his liberty, except in the cases in the following section spe-„ , 

•h J t w .i , TT , n
 & ,. \ Habeas corpus 

cified,.may prosecute a Writ oi Habeas Corpus according to 
the provisions of this Title, to obtain relief from su'ch im
prisonment or restraint, if it shall prove unlawful. 

SEC. 552. The following persons shall not be entitled to 
prosecute such writ: 

1. Persons committed or detained by virtue of any process Who notenti-
issued by any Court of the United States or any Judge U e d 

thereof, in cases .where such Court or Judge has exclusive 
jurisdiction under the Laws of the United States, or shalL, 
have exclusive jurisdiction by the commencement of suits in 
such Court. 

2. Persons committed or detained by virtue of the final 
judgment or decree of any competent tribunal of civil or 
criminal jurisdiction, or by virtue of an execution issued 
upon such judgment or decree. 
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But no order of commitment for any alleged contempt or 
upon proceedings as for contempt, to enforce the rights or 
remedies of any party, shall be deemed a judgment or decree 
within the meaning of this section: nor shall any .attachment 
or other process issued upon such order be deemed an' execu
tion within the meaning of this section. 

SEC. 553. Application for such writ shall be made by peti-
how^and*" to ti°n> signed either by the party for whose relief it is intended 
whom made o r by some person in his behalf, .as follows:—To any Judge of 

the Supreme or District Court being within the county where 
the prisoner is detained : or, if there be no such officer within 
such county, or if he be absent or for any cause incapable of act
ing, or have refused to grant such writ,—then, to some officer 
having such authority residing in any adjoining county. 

SEC. 554. Whenever application for any such writ shall 
be made-to any officer not residing within the county where 

county °er mthe prisoner shall be detained, he shall require proof by the 
oath of the party applying, or by other sufficient evidence, 
that there is no officer in such county authorized to grant the 
writ; or if there be one, that he is absent, or has refused to 
grant such writ; or for some cause, to be specially set forth, 
is incapable of acting, and if such proof be not produced, the 
application shall be denied. 

SEC. 555. The petition must state in substance : 
1. .That the person in whose behalf the writ is applied for 

is imprisoned or restrained of his. liberty, the officer or person 
by whom he is so confined or restrained, and the place where, 
naming both parties, if their names be known, or describing 
them if they are not. 

• 2. That such person is not committed or detained by vir
tue of any process, judgment, decree, or execution, specified 
in section 252. 

3. The cause or pretense of such confinement or restraint, 
according to the best, of the knowledge and belief of the 
party. 

4. If the confinement or restraint shall be by virtue of 
any warrant, order, or process, a copy thereof shall be an
nexed, or it shall be averred that by reason of such prisoner 
being removed or concealed before the application, a demand 
of such copy could not be made, or that such demand was 
made, and the legal fees therefor tendered to the officer or 
person having such prisoner in his custody, and that such 

. copy was refused. 

Petition 
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5. If .the imprisonment be alleged to be illegal, the peti
tion shall also state in what the alleged illegality consists. 

6. I t shall be verified by the oath of the party making the 
application. • 

SEC. 556. Any officer empowered to "grant any writ ap
plied for under this chapter, to whom such petition shall be W r i t S r a n t e d 

presented, shall grant such writ without delay, unless it 
shall appear from the petition itself, or from the documents 
annexed, that the party applying therefor is, by the provi. 
sions of this Title, prohibited from prosecuting such writ. 

SEC. 551.- Every writ of habeas corpus, issued under the pro- „ . 
visions of this Title, shall be substantially in the following 
form : 
In the name of the State of Minnesota, (1) to the sheriff of 
&c, (or to A. B.) • ' . 

"You are hereby commanded to have the body of C. D., by 
you imprisoned and detained, as it is said, together with the 
time and cause of such imprisonment and detention, by what, 
soever name the said C D . shall be called or charged, before 
E. P., Judge of the District Court, as &c. (or immediately 
after the receipt of this writ,) to do and receive what shall 
then and there be considered concerning the said C D . And 
have you then, and there this writ. < "Witness. &c." 

SEC. 558. / Such writ of habeas corpus shall not be disobeyed 
for any defect or form. I t shall be sufficient: Defect in writ 

1. If the person having the custody of the prisoner be des
ignated either by his name or office, if he have any, or by his 
own name, or if both such .names be unknown, or uncertain, 
he may be described by an assumed appellation, and any 
one who may be served with the writ, shall be deemed the 
person to whom it was directed, although it may be directed 
toh im by a1 wrong name or description, or to another person. 

2. If the person directed to be produced, be designated by. 
name, or if his name be uncertain or unknown, he may be de
scribed in any other way, so as to designate the person 
intended. 

SEe. 559. If any officer, authorized by the provisions of 
this chapter, to grant writs of habeas corpus shall wil- Penalty'to of-
fully refuse to grant such writ when legally applied for, he floer 

shall forfeit for every such offence, to the party aggrieved, one 
thousand dollars. 

SEC. 560. The person upon whom any such writ shall 

(1) In Majority R_' port, sec. 905. 
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have been duly served, shall state in his return plainly and 
unequivocally: 

UBeturn • *• Whether he have or have not the party in his custody 
or power, or under his restraint, and if he have not, whether 
he has had the party in his custody, or under his power or re
straint, at any time and what time, whether prior or subse
quent to the date of the writ. 

2. If he have the party in his custody or power, or under 
his restraint, the authority and true cause of such imprison
ment or restraint, setting forth the same at large. 

3. If the party be detained by virtue of any writ, warrant, 
or other written authority, a copy thereof shall be annexed to 
the return, and the original shall be produced and exhibited 
on the return of the writ, to the officer before whom the same 

• is returnable. 
4. If the person, upon whom such writ shall have been 

served, shall have had the party in his power or custody, or 
under his restraint, at any time prior or subsequent to the 
date of the writ, but has transferred such custody or restraint 
to anether, the return shall state particularly to whom, at 
what time, for what cause, and by what authority such trans
fer took place. The return shall be signed by the person 
making the same, and except where such person shall be a 
sworn public officer, and shall make his return in his official 
capacity, it shall be verified by oath. 

SEC. 561. The person or officer on whom the Habeas Corpus 
Person before shall have been served shall also bring the body of the per-

court s o n j n his custody, according to the command of such writ, 
except in case of the sickness of such person, as hereinafter 
provided. 

SEC. 562. If the person upon whom such writ shall have 
been duly served shall refuse or neglect to obey the same, by 

fioient "producing the party named in such writ and making a full 
„ and explicit return to such writ within the time required by 

the provisions of this Title, and no sufficient excuse shall 
be shown for such refusal or neglect, it shall be the duty of 
the officer before whom such writ shall have been made re
turnable, upon due proof of the service thereof, forthwith to 
issue an attachment against such person, directed to the 
Sheriff of any county in this State, and commanding him 
forthwith to apprehend such person and to bring him imme
diately before such officer; and on such person being so 
brought, he shall be committed to close custody in the jail of 
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the county in which such officer shall be, until he shall make 
return to such writ and comply with any order that may be s 

made by such officer in relation to the person for whose 
relief such writ shall have been issued. 

SEC. 563. If a Sheriff of any county shall have neglected sheriffneglecfc 
"to return such ,writ, an attachment may be directed to any t0 return writ 
Coroner or other person to be designated therein, who shall 
have full power to execute the same: and such Sheriff, upon 
being brought up, may be committed to the jail of any county 
other than his own. 

SEC. 564. The officer by whom any such attachment shall 
'be issued may, also, at the same time or afterwards, issue a sheriff6P 

precept to the Sheriff or other person to whom such at'tach-
. ment shall have been directed, commanding him to bring 

forthwith before such officer the party for whose benefit such 
writ shall have been allowed, who shall thereafter remain in • 
the custody of such Sheriff or person until he shall be dis
charged, bailed or remanded, as such officer shall direct. i 

SEC. 565. In the execution of such attachment or precept Precept how-
or either of them, the Sheriff or other person to whom theyexeouted 

shall be directed may call to his aid the power of the county „ 
as in other cases. 

SEC. 566. The officer before whom the party shall be 
brought on such writ, shall, immediately after the return Canae of fan-
thereof, proceed to examine into the facts contained in such 
return, and into the cause of the confinement or restraint of 
such party—whether the same shall have been upon com
mitment for any criminal offense or not. 

SEC 567. If no legal cause be shown for such impris- p . .. 
onment or restraint, or for the continuation thereof, such offi. charged 
cer shall discharge such party from the custody or restraint 
under which he is held. 

SEC. 568. It shall be the duty of the officer forthwith to 
remand such party, if it shall appear that he is detained i n ^ r t y remand 
•custody either— 

1. By virtue of process issued by any Court or Judge of 
the United States, in a case where such Court or Judge has 
exclusive jurisdiction: or, > . •• 

2. By virtue of the final judgment or decree of any com
petent Court of civil or criminal jurisdiction, or of any 
execution issued upon such judgment or decree : or, 

3. For any contempt specially and plainly charged in the ' • 
commitment by some Court, officer or body having authority 
to commit for the contempt so charged: and, 
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4. That the time during which such party may be legally 
detained has not expired. 

What cases} SEC. 569. If it- appear on the return, that the prisoner is 
party discharg j n custody by virtue of civil process of any Court legally 

constituted, or issued by an officer in the course of judicial 
proceedings before him authorized by law, such prisoner can 
only-be discharged in one of the following cases :— 

1. When the jurisdiction of such Court or officer has been 
exceeded either as to matter, place, sum, or person. 

2. Where, though the original imprisonment was lawful, 
yet, by some act, omission or event which has taken place 
afterward, the party has become entitled to be discharged. 

3. Where the process is defective in some matter of sub
stance required by law, rendering such process void. 

4. Where the process, though in proper form, has been is
sued in a case not allowed by law. 

5. Where the person having the custody of the prisoner 
under such process is not the person empowered by law to-
detain him; or, 

6. Where the process is not authorized by any judgment, 
* order or decree of any Court, nor by any provision of law. 

SEC. 570. But no officer, on the return of any Habeas 
judgment7 °o r Corpus issued under this Title, shall have power to inquire 
order ; n^ 0 ^ n e legality or justice of any judgment, decree or exe

cution specified in the preceding second subdivision: nor into 
the justice or propriety of any commitment for a contempt 
made . by the Court, officer or body, according to law and 
charged in such commitment as hereinbefore provided. 

SEC. b*ll. If it appear that the party has been legally com
mitted for any criminal offence, or if he appears, by the tes-

Committmenttimony 0ffe re (j w i t h t n e r e t u r n , upon the hearing thereof, to-
be guilty of such an offense, although the commitment be 
irregular, the officer before whom such party shall be brought 
shall proceed to let such party to bail, if the case be bailable ' 
and good surety be offered: or if not, shall forthwith remand 
such party. 

SEC. 512. If the party be not entitled to his discharge, and 
to custody IE"be not bailed, the officer shall remand him to the custody or 

place him under the restraint from which he was taken, if the • 
person under whose custody or restraint he was, be legally 
entitled thereto : if not so entitled, he shall be committed by-
such officer to the custody of such officer or person as by law-
is entitled thereto. 
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SEC/573. Until judgment be given upon the return, the Party howkept. 
officer before whom such party shall be brought may either 

' commit such party to the custody of the Sheriff of the coun
ty in which such officer shall be, or place him in such care 
or under such custody as his age and other circumstances . 
may require. 

SEC. 514. When it shall appear from the return to any . 
such writ that the party named therein is in custody on any to party 
process under which any other person has an interest in con
tinuing his imprisonment or restraint, no order shall be made-
for his discharge .until it shall appear that the -party so in
terested, or his Attorney, if he have one—if to i be found 
within the county—shall- have had sufficient notice of the 
time and place<at which suck writ shall be made returnable. 

SEC. 515. When it shall appear from the return, that such 
party is detained upon any criminal accusation, such officerl Notice givens 
shall make no order for. the discharge of such party, unti t°rney

 ict a " 
sufficient notice of the time and place at which such writ 
shall have been returned, or shall be made returnable, shall 
be .given to the District Attorney, of the county in which 
such officer shall be, if to be found within the county. 

SEC 516. The party brought before any such officer, on Return con-
the return of any writ of habeas corpus, may deny any of the t r o v e r t e d ' 
material facts set forth in the return, or allege any fact to 
show either that his imprisonment or detention is unlawful, 
or that he is entitled to his' discharge, which 'allegations or 
denials shall be on oath ; and thereupon such officer shall 
proceed in a summary way, to hear such allegations and 
proofs as may be produced in support of such imprisonment 
or detention, or against the same, and to dispose of such par
ty as the justice of the case may require. , ' . 

SEC 511. Whenever from the sickness or infirmity of the 
person, directed to be produced by any Writ of habeas corpus, j n caBe of 

such person cannot, without danger, be brought before the sickness 
officer before whom the writ is made returnable, the1 party in ' 
whose custody he is, may state the fact in his return to the 
writ, verifying the same by his oath; and if such officer be 
satisfied of the truth of such allegation, and the return be 
otherwise sufficient, he shall proceed to decide upon such 
return, and to dispose of the matter; and if it appear that 
the person detained, is illegally imprisoned, confined, or re
strained of his liberty, the officer shall grant a Writ of dis
charge, commanding those having such person in their cus-
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tody, to discharge him forthwith; and if it appear that such 
person is legally detained, imprisoned, or confined, and is not 
entitled to be bailed, such officer shall cease from all further 
proceedings thereon. s 

_. ,. . SEC. 5*18. Obedience to any writ of discharge, or to any 
Obedience to • , . , , . , . , 

•writ or order order for the discharge of any prisoner, granted pursuant to 
-e orce i , ^ e provisions of this Title, may be enforced by the officer 

issuing such writ, or granting such order, by attachment, in 
v- the same manner as herein provided for a neglect to make a 

return of a Wri t of habeas corpus, and with the like effect in 
all respects; and the person guilty of such disobedience, 
shall forfeit to the party aggrieved, one thousand two hun
dred and fifty dollars, in addition to any special damages • 
such party may have sustained. 

SEC. 519. No Sheriff or other officer shall be liable to any 
]|je

 c e r civil action for obeying any such writ or order of discharge; 
and if any action shall be brought against such officer, for 
suffering any person committed to his custody to go at 
large, pursuant to any such writ or order; he may set up the 
same in answer, in bar of the action. 

Împrisoning S E C 580. No person who has been discharged by the 
.twice order of any officer, upon a habeas corpus, issued pursuant to 

the provisions of this Title, shall be again imprisoned, 
restrained or kept in custody, for the same cause; but it 
shall not be deemed the same cause : 

1. If he shall have been discharged from a commitment on 
. a criminal charge, and be afterwards committed for the same 
offence, by legal order or process of the Court wherein he 
shall be bound by recognizance to appear, or in which he 
shall be indicted, or convicted for the same offence, by the 
legal order. or process of the Court wherein he shall be 
bound by recognizance to appear, or in which he shall be 
indicted or convicted for the same offence; or, 

2. If, after a discharge for defect of proof, or for any ma
terial defect in the commitment, in a criminal case, the pri
soner be again arrested on sufficient proof, and committed by 
legal process for the same offence: or, 

3. If in a civil suit the party has been discharged for any -
illegality in the judgment or process hereinbefore specified, 
and is afterwards imprisoned by legal process for the same 
cause of action: or, 

4. If in any civil suit, he shall have been discharged from 
commitment on process, and shall be afterwards committed 
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on execution in the same cause, or on mesne process in any 
other cause after such first suit shall have been discontinued. 

SEC. 581. If any person shall knowingly recommit, im- p e n a l t_ *0, 
prison, or restrain of his liberty, or cause to be committed, imprisoning 
imprisoned, or restrained of his liberty, for the same cause, 
except as provided in the last section, any person so dis
charged, or shall knowingly aid or assist therein, he shall 
forfeit to the party so aggrieved, one thousand two hundred 
and fifty dollars; and shall also be deemed guilty of a mis
demeanor. 

SEC. 582. Any one having in his custody, or under his 
power, any person who, by the provisions of this Title, Transferring 
would be entitled to a Wri t of Habeas Corpus, to inquire into writ 
the cause of his detention, who shall with intent to elude the . 
service of any such writ, or to avoid the effect thereof, trans
fer any such prisoner to the custody, or place him under the 
power or control of another, or conceal him, or change the 
place of his confinement, shall be deemed guilty of a misde-

, meanor. 
SEC. 583. Any one having in his custody, or under his Aiding and 

power, any person for whose relief a Writ of Habeas Corpus asBmtmg 

shall have been duly issued, pursuant to the provisions of 
this Title, who, with the intent to elude the service of such writ 
or to avoid the effect thereof, shall transfer such prisoner to 
the custody, or place him under the power or control of an
other, or conceal him, or change the place of his confinement, 
shall be deemed guilty of a misdemeanor. 

SEC. 584. Every person who shall knowingly aid, or assist 
in the violation of either of the last two preceding sections, 
shall be deemed guilty of a misdemeanor. 

SEC. 585. Every person convicted of any offence under a p a r t y carrjed 
either of the last four sections, shall be punished by fine or off 

imprisonment or both, in the discretion of the Court in which 
he shall be convicted; but such fine shall not exceed one 
thousand dollars, nor such imprisonment six months. 

SEC. 586. Whenever it shall appear by satisfactory proof 
that any one is held by illegal confinement, custody, or re- g ^ ^ w p6^ 
straint, arid that there is good reason to believe that he will ty in custody 
be carried out of the State, or suffer some irreparable injury 

i before he can be relieved by the issuing of a habeas corpus, 
any officer authorized to issue such writs may issue a war
rant under his hand and seal, reciting the facts, and directed 
to any Sheriff, Constable, or other person, commanding such 
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officer or person to take such prisoner, and forthwith to 
bring him before such officer, to be dealt with according to 
law. 

SEC. 587. When the proof mentioned in the last section, 
shall also be sufficient to justify an arrest of the person hav
ing such prisoner in custody, as for a criminal offence, com
mitted in the taking or detaining of such prisoner, the war
rant shall also contain an order for the arrest of such per
son for that offence. 

SEC. 588. Any officer or person to whom such warrant 
Warrant and gnaji . (JQ directed, shall execute the same by bringing the 

prisoner therein named, and the person who detains him, if 
so commanded by the warrant, before the officer issuing the 

I same; and thereupon the person detaining such prisoner 
shall make a return in like manner, and the like proceedings 
shall be had as if a Writ of habeas corpus had been issued in 
the first instance. 

Committed or ^Ec ' ^ ^ ' If the1 person having such prisoner in his cus-
baiied tody, shall be brought before such officer as for a criminal 

offence, he shall be examined, committed, bailed or dis
charged by such officer, in like manner as in other criminal 
cases of the like nature. 

SEC. 590. Any officer or other person refusing to deliver' 
Refuse copy a copy of any order, warrant, process or other authority by 

of order -which he shall detain any person, 'to any one who shall de-
demand such copy, and tender the fees therefor, shall forfeit 
two hundred dollars to the person so detained. 

SEC 591. Every Writ of habeas corpus may be made re
turnable on a day certain, or forthwith, as the case may 

Writ retnrna- require. Every such writ shall be endorsed with a certifi
cate that the same has been allowed, and with the date of 
such allowance, which endorsement shall be signed by the 
officer allowing the same. 

SEC. 592. Writs of habeas corpus can only be served by an 
Writ endorsed e j e c t o r 0f s o m e county within this State; and the service 

thereof shall not be deemed complete so. as to require the 
bringing up of the prisoner before the officer issuing the 
same, unless the party serving the same, shall tender to the 
person in whose custody the prisoner may be, if such person' 
be a Sheriff, Coroner, Constable or Marshall, the fees allowed 
by law for bringing up such prisoner; nor unless he shall 
also give a bond to the Sheriff, Coroner; Constable or Mar
shal, as the case may be, in a penalty double the amount of 
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the sum for which such prisoner may be detained, if he be 
detained for any specific sum of money; and if not, then in 
such sum as the officer granting the writ shall direct, not 
exceeding one thousand dollars, conditioned that such per
son, shall pay the charges of carrying back such prisoner, if 
he shall be remanded, and that such prisoner will not escape 
by the way, either in going to or returning from the place to 
•which he is to be taken; but if such fees be not paid, or such 
. bond be not tendered, the officer to whom the wri t . is di
rected, shall make return thereto in the manner required by 
section 560, and therenpon the officer or Court granting the 
writ, may order the prisoner to be brought up notwithstand
ing, or proceed as if he were before him. 

SEC. 593. . Every Wri t of habeas corpus issued pursuant to 
this Title may be served by delivering the same to the' 
person to whom it is directed: if he cannot be found W r i t b y whom r served 
it may be served by being left at the jail, or other place 
in which the prisoner may be confined, with any under 
officer or other person of proper age, having charge for the 
time of such prisoner. 

SEC. 594. If the person on whom the writ ought ' to be 
.served, conceal himself, or refuse admittance to the party served 
attempting to serve the same, it may be served by affixing 
the same in some conspicuous place on the outside, either of 
his dwelling house, or of the place where the party is con
fined. 

SEC. 595. I t shall be the duty of every Sheriff, Coroner, 
Constable or Marshal, upon whom a Wri t of habeas corpus 
shall be served, whether such writ be directed to him or hot, 
upon payment or tender of the charges allowed by law, and 
the delivery or tender of the bond herein described, to obey • 
and return such writ, according to the exigency thereof; and 
i t shall be the duty of every other person, upon whom such 

. writ shall be served, having the custody of the individual for 
whose benefit the writ shall be issued, to obey and execute 
such writ according to the command thereof, without re
quiring any bond or the payment of any charges, unless the 
payment of such charges shall have been required by the offi
cer issuing such writ. 

SEC. 596. Every officer allowing a Wri t of habeas corpus, 
directed to any other than a Sheriff, Coroner, Constable, or Duty 0f 0^. 
Marshal, may, in his discretion, require as a duty to be per- cer&o 
formed, in order to render the service thereof effectual, that 
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the charges of bringing up such prisoner shall be paid by the 
petitioner, and in such case he shall, in the allowance of a 
writ, specify the amount of such charges, so to be paid,which 
shall not exceed the fees allowed by law to sheriffs for simi
lar services. If the writ be returnable at a certain day, such 
return shall be made, and such prisoner shall be produced at 
the time and place specified therein; if it be-returnable forth
with, and the place be within twenty miles of the place of 
service, such return shall be made, and such prisoner shall 
be. produced within twenty-four hours; and the like time 
shall be allowed for every additional twenty miles. The pro
visions of the common law in regard to the Writ of habeas 
corpus, treated of in this Title, are hereby abrogated, ex
cept so much and such parts thereof as may be necessary to 
carry into full effect the provisions 'herein contained; and 
the authority of courts and officers to award such writ, or to 
proceed thereon by the common law, shall be exercised in 
conformity to the provisions of this Act in all cases therein 
provided. Nothing contained in this Act shall be con
strued to restrain the power of any Court to issue a Writ of 
habeas corpus, when necessary to bring before them any pris
oner for trial, in any criminal case lawfully pending in the 
same Court, or" to bring any prisoner to be examined as a 
witness, in any suit or proceeding, civil or criminal, pending 
in such Court, when they shall think the personal attendance 
and examination of the witness, necessary for the attainment 
of justice. . a 

FEES OF CERTAIN OFFICERS, AND OTHER PERSONS, GENERAL PRO

VISIONS TOUCHING PEES. 

SECTION 597. Allowance of Fees. 
598. Fees of Clerk of the District Court. 
599. Fees of Clerk of the Supreme Court. 
600. Fees of Commissioners to take testimony. 
601. Fees of Judge of Probate. 
602; Fees of Executors and Administrators. 
603. Fees of witnesses. 
604. Fees of Sheriffs, &c. 
605. Fees of Coroners. 

. 606. Fees of Constables. 
607. When services of Constable performed by another. 
608. Fees of Notaries Public. 
G09. Fees of Justices of the Peace. 
610. Costs in civil actions before Justices of the Peace. 
611. Justice, when to tax costs. 
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612. No fees for travel of witnesses allowed unless proof. 
613. When fees allowed for serving subpoena, &c. 
614. Fees of but two witnesses allowed to prove one fact. 
615. When fees for copies, &c. not allowed. 
616. When allowance made for disbursements. 

; 617. Charge of service may be disproved. 
618. Eeturn of Sheriff to be evidence. • 
619. Justice may require Constable to attend trial; his fees. 

. 620. Fees of Register of Deeds. 
621. Fees of Appraisers, Commissioners, &c. 

: 622. Fees of Jurors. 
623. Fees of witnesses and Jurors in Probate Court. 
624. Fees of Sheriffs and Constables in Probate Court. 
625. Fees allowed in chancery cases. 
626. Printer's fees for publishing notices. 
627. Form of notice. 
628. Fees of publishing other notices. 
629. When and how notice of mortgage sale shall be served. 
630. Officer shall set up table of his fees in his office. 
631. This Chapter not to apply to special cases. 
632. " Folio " defined. 
633. Fxtortion prohibited. 
634. When fees not to.be taken. 
635. Penalty. , 
636. Charges for services not actually rendered. 
637. Prospective costs. 
638. Allowance for one draft only. 
639. What not to be computed part of draft. 
640. Fees paid for certified copies allowed. 
641. Attorney not allowed fees as witness. 
642. Officer receiving fees to give receipt in items. 
643. Fees for administering oath of office. 
644. Fees allowed to one officer shall be paid to another per' 

forming the service. 
645. When witnesses for State shall receive fees. 
646. When fees of prosecution to be paid by county. 
647. Attorney General may issue subpoenas, &c. 
648. When Clerk to give witness certificate, &c. 
649. Construction of the two preceding sections. 

T H E F E E S OF CERTAIN OFFICERS. 

SEC. 591. For the se rv ices ment ioned in th i s Act, he re 

after done 'o r performed in the severa l Cour ts in th i s S t a t e , Allowance of 

b y the officers thereof, or in a n y p roceed ings author ized b y e e s 

l aw , the fees hereinafter prescr ibed, shall be al lowed. 

F E E S OF CLERKS OF THE DISTRICT COURTS. 

« 
SEC. 598. The fees of the Clerks of the District Courts for 

http://to.be
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any services herein specified, to be rendered by them, shall 
be as follows : 

'* Fees of clerk For issuing and sealing every writ, fifty cents ; and each 
' r IcourttnCt exemplification or certificate when required, twenty-five cents, 

Entering the return of every writ, and filing such writ, fif
teen cents per folio. 

Entering an appearance, discontinuance, non-suit, or de
fault, fifteen cents. 

Entering every other rule or order, fifteen cents for each 
folio. 

Entering every other rule.not-exceeding two folios, ten 
cents for each folio, and for every additional folio, four cents 

For certified copies of rules, the same fees as for entering 
such rules. 

Every report upon an assessment of damages, or other 
matter referred to him, fifty cents. 

Every certificate, twenty-five cents, but not to be allowed 
for certifying any paper to be a copy, for the copying of 
which he shall be paid. 

Calling and swearing a jury, fifty cents. 
Swearing each witness on trial, ten cents; and swearing 

every constable to take charge of a jury, twelve cents. 
Entering recognizance, fifty cents. 
Entering every cause in a calendar for the Court, and mak

ing a copy thereof for the bar, ten cents. 
Keceiving and entering a verdict, twenty cents. 
Entering every cause or s.uit without, process, fifty cents. 
Certified copy of the minutes of a trial when required, fifty 

cents. 
Entering every final judgment, fifty cents. 
Entering satisfaction of a judgment, fifteen cents, for each 

judgment entered. 
Drawing a special jury in any cause, fifty cents. 
Attendance in striking a special jury, certifying the names 

selected, and delivering such certificate to each party, fifty 
cents. 
• Beading and filing a habeas corpus, certiorari, or writ of 
error, fifteen cents. 

For a subpoena, summons, or execution when issued by a 
clerk, on request, and for sealing the same, twenty-five cents. 

Filing a complaint or other pleading, an affidavit, or other 
papers or proceedings, ten cents; all papers annexed toge
ther and filed at the same time, to be considered as one pap 
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> er, and no allowance to be made for reading any paper or 
proceeding in any case. 

Copies and exemplications of records and of pleadings, to 
be returned on appeal, certiorari or writ of error; copies and 
exemplifications of all records, pleadings, and proceedings 
furnished on request, when no special provision is otherwise 
made, ten cents for each folio. 

Searching the records or files in his office, if a copy is not 
required, twenty cents for the records or files of each year, 
except for officers of the Court. 

Keceiying and filing the papers of any insolvent, ten cents 
for each paper filed. 

Copies of such papers, ten cents for each folio. 
For administering the oath of office to any officer, and cer-

fying the same, twenty-five cents. 
Eecording credentials of ordination of ministers, and giv

ing certificate of the same, one dollar. 
Eecording certificate of the solemnization of marriage, fifty 

cents. 
Entering transcript of Justice's judgment, ten cents for 

each folio. 
Entering appeal from Justice's Court, fifty cents. 
For each blank writ furnished attorneys, with seal for the 

same, ten cents. 
Entering a surrender of bail, fifteen cents. 
Issuing commission to take deposition, one dollar. 
Issuing venire facias, fifty cents. 
Certificate of jurors' or constables'attendance at Court, to 

be paid from the county treasury, each ten cents. 
Entering forfeiture of recognizance, fifteen cents. 
Entering discharge of bail, twenty cents. 
For entering a declaration to become a citizen of the United 

States, twenty-five cents. 
For a certified copy of such declaration, under the seal of 

the Court, fifty cents. 
For entering the final admission of an alien to the rights 

of citizenship, twenty-five cents. 
For a certified copy thereof, under the seal of the Court, 

fifty cents. 
For all services required by law, to be performed by such 

-clerks respectively, and not specially provided for by law, 
su ch fees as the Supreme Court shall, by general rule or or
der prescribe, corresponding, as near as may be, with the 

10 
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rates herein prescribed; Provided, That the gross amount of 
the fees of any Clerk of the District Court shall, in no case, 
exceed the following sums: 

In case of a judgment by cognovit or confession, two dol- • 
lars. 

In any case wherein there is no appearance by the defend
ant, three dollars; and in any other case, two dollars. 

FEES OF THE. CLERKS OF THE SUPREME COURT. 

SEC. 599. For drawing" a Writ of Error or other profess 
„ , , ^issued under seal of the Court, one dollar. 
Fees of clerk » 
of supreme For affixing the seal to any process of the Court, twenty-
00 five cents. 

For filing the papers sent at one time from a District Court, 
ten cents for each paper. 

Beading and filing any petition relating to any proceeding 
in Court, ten cents. 

Entering the appearance of default of appellant or plaintiff 
or of defendant, or respondent, fifteen cents. 

Entering every rule or order, fifteen cents for each folio. 
For a certified copy of every such rule or order, and' all 

papers, pleadings, and proceedings filed with him, ten cents 
for each folio. 

Entering every decree or sentence, ten cents for each-
folio. 

Entering every judgment or order, fifteen cents, and tea 
cents for each folio more than two. 

Engrossing every remitter to be sent to a District Court, 
ten cents for each folio. 

Every certificate given on request relative to. any matter 
or cause, tw.enty-five cents. 

Taxing costs, fifty cents. 
Entering every satisfaction on'the record, fifteen cents. 
Taking security in cases authorized by law, fifty cents. 
Entering each cause in the calendar, and making copy for 

the bar, ten cents. 
For searching records and files in his office, except for 

suitors and their attorneys, twenty-five cents. 
For services required by law, or the rules of the Court 

not herein provided} for, such fees as the Court shall direct. 
Entering cause without process, fifty cents. 
Admission of attorneys, one dollar. 
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PEES OF COMMISSIONERS TO TAKE TESTIMONY. 

' SEC. 600. The person to whom any commission shall be 
issuedito take testimony in any cause or matter pending in^asioner* 
law or equity, shall be entitled to receive the same fees .as 
allowed to Justices of the Peace for the same services. (1) 

PEES OF JUDGE OF PROBATE. (2) 

SEC, 601. For granting letters of administration, when F e g a e 

not contested, seventy-five cents; when contested or approved, of probate 
one dollar and fifty cents. 

Hearing any complaint, or an application for the appoint
ment of a guardian, fifty cents. 

Appointing a guardian, fifty cents, and when one guardian 
shall be appointed for more than one person at the same 
time, twenty-five cents for each person after the first, for 
whom such guardian shall be appointed. 

Decree for probate of a will, when not contested, seventy-
five cents; when contested, one dollar and seventy-five cents. 

Decree for settling an estate, seventy-five cents. 
Partition of real estate, one dollar and fifty cents. 
Order for distribution, seventy-five cents. 
Examining and allowing an inventory, fifteen cents for 

each folio. 
Administering an oath to an executor or other person, and 

certifying the same when necessary, fifteen cents. 
Examining and allowing accounts of executors, adminis

trators, or other person, for the first page, fifteen cents, and 
for each additional page, five cents. 

For each citation, summons, or other process, twenty-five 
cents. 

Warrant to appraise or divide an estate, seventy-five cents. 
Issuing a commission to examine and allow claims against 

an estate, fifty cents. 
Approving and filing a bond given on appeal, fifty cents. 
Approving securities of executors or others, twenty-five 

cents. 
Each order to divide an estate among heirs, or to set off 

dower, twenty-five cents. 

(1) See Sec. 609 of this Title. 
(2) I have not included the additional fees allowed to Judges of Probate by 

Chapter 5,. page 12, approved March 1st, 1-856, for the reason that I believe 
them exorbitant, this bill of fees is certainly high. 
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Order for allowance to a widow, or to children under seven 
years of age, twenty-five cents. 

. Appointment of agent or partition of real estate, twenty-
'fivecents. . , 

Order for sale of personal estate, or for publication of any 
notice, or any other ordinary order, in proceedings before 
him, where no other provision is expressly made twenty-
five cents. 

Each order for sale of real estate to pay debts of an estate, 
fifty cents. 

Extending the time for settling an estate, or examining 
and allowing claims against an estate, twenty-five cents. 

Granting reference of accounts of executors or administra
tors, or allowing report thereon, fifty' cents. 

For a bond of executors, administrators, or guardians, on 
an appeal, fifty cents. 

Disallowing application for letters of administration^ or 
probate of a will, to be paid by the party applying, fifty 
cents. 

For a warrant set off dower, fifty cents. 
Ordering and drawing a quietus, fifty cents. 
Proportioning an insolvent estate among the creditors, 

seventy-five cents. 
Entering and filing a caveat, fifteen cents. 
Entering the accounts of an executor, administrator, or 

guardian, fifteen cents for each folio. 
Entering each oath of an executor, or administrator, fifteen 

cents. 
Searching the records or files in his office, for each year, 

fifteen, cents. 
Recording- wills and the proof thereof, letters of adminis

tration, of guardianship, and every other matter required to 
be recorded, for each folio, fifteen cents; and where any will 
or other matter is in any other than the English language, 
eighteen cents for each folio. 

For a translation of any will from any other than the Eng
lish language, twenty-five cents for each folio. 

Copies and exemplifications of the probate of a will, or of 
letters testamentary, or of administration, or of any other 
proceeding or order had or made before him, or of any- other 
papers filed or recorded in his office, transmitted on appeal, 
or furnished on request to any person, fifteen cents for each 
folio. 
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For all services required by law.to be performed by Judges 
of Probate, for which a compensation is not herein provided, 
such fees as shall .from time to time be established by the 
Supreme Court, by general rules corresponding as near as 
may be with the rates herein specified ; Provided, That the 
whole amount of fees taxed by any Judge of Probate in his 
own behalf, in any case not contested, shall in no case ex
ceed fifteen dollars, unless the same be audited and certified 
to be just by any Judge of the District Court of the county. 
All laws in conflict with this section are hereby repealed. (1) 

FEES OF EXECUTORS AND ADMININTRATORS. 

SEC. 602. For actual services, and in lieu of all other fees, Peesof'exe-
one dollar per day, and fifty cents for each half day, and c u t o r s *° 
their actua 1 and necessary disbursements for the benefit of 
the estate ; but the Probate Court may allow executors and 
administrators, in cases of unusual difficulty or responsibility, 
such further sum as the Judge may deem reasonable, sub
ject to an appeal. 

FEES OF WITNESSES. • ' 

SEC. 603. For attending in any suit or proceeding pending Fees of wit-
in a Court of Eecord, one dollar for each day, and fifty centsn e s a e s 

for each half day. 

' For attending in any Justice's Court, or before any officeri 
person, or board authorized to take the examination of wit
nesses, one dollar for each day, and fifty cents for each half 
day. 

For traveling, at the rate of six cents per mile in coming 
to the place of attendance, to be estimated from the residence • 
of such witness, if within this State, or from the boundary 
line of this State, which such witness passed in coming, if 
his residence be out of the State. 

The Secretary of State, Treasurer, Attorney General, and 
Clerk, Register of Deeds, County Surveyor, or Judge of Pro
bate, attending on a subpoena, requiring the same, with bills, 
records, or other written evidence, shall be entitled to one 
dollar per day, and for traveling, at the rate of six cents per-
mile, coming and returning from |the residence of such wit
ness. 

(1) See Sec. 24, this Title. • ' 
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FEES OP SHERIFF IN EXECUTING PROCESS ISSUED OUT OF THE 

COURTS OF LAW AND EQUITY, (2) AND BY JUDICIAL AND OTHER 

OFFICERS, AND FOR OTHER SERVICES. 

SEC. 604. For serving a summons, replevin, or any pro-
Fees of Bher.cess issued by a Court of Law, or a subpcena to appear and 

i f fe*0 answer in chancery, one dollar, when service is made on one 
defendant only, and for the service on each additional, fifty 
cents. 

For traveling in making such service, ten cents per mile 
for going only, to be computed in all cases from the Court 
House of the county in which the service is made, or from 
the place where the Court has usually been held therein. 

For taking a bond of plaintiff in replevin, or taking a bond 
on the arrest of a defendant, or in any other case where he 
is authorized to take the same, fifty cents. 

For a certified copy of such bond when requested, twenty-
i five cents. 

For a note of every capias delivered to a defendant, on 
request, ten cents. 

For a copy of every summons or complaint, served by him 
when made by the Sheriff, ten cents for each folio. 

For a copy of every other writ when demanded, or re
quired by law, fifteen cents. 

For serving an attachment for the collection or payment 
of money, or an execution for the payment of money, or a 
warrant issued for the same purpose, and delivered to him 
by the county Treasurer or any member of the Board of Su
pervisors, for collecting the sum of two hundred and fifty 
dollars or less, four per cent., and for any sum more than 
two hundred and fifty dollars, two per cent.; advertising 
goods, or chattels, lands or tenements, for sale on any execu
tion, if a sale be made, one dollar, and if the execution be 
stayed or settled after advertising and before sale, fifty 
cents. 

The fees allowed by law, and paid to any printer by such 
Sheriff, for publishing an advertisement, of the sale of real 
estate, for not more than six weeks, and for publishing the 
postponement of any such sale, shall be paid by the party 
requiring the same. 

The fees herein allowed for the levy of an execution and 

(1) The United States Circuit and District Courts now established in this 
State by act of Congress, are Courts of Equity or Chancery, as well as of Com
mon Law. 
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for advertising thereon, shall be collected by virtue of such 
execution, in the same manner, as the sum therein directed 
to be levied; but when there shall be several executions 
against the defendant at the time of advertising his prop
erty, in the hands of the same Sheriff, there shall be but one 
advertising fee charged on the whole, and the Sheriff shall 
elect on which execution he will receive the same. 

For every certificate of the sale of real estate, fifty cents; 
and for each copy thereof, twenty-five cents; which, together 
with the Register's fee for filing the same, shall be collected 
as other fees on execution. 

For drawing and executing a deed, pursuant to law, of a 
sale of real estate, one dollar, to be paid by the grantee, in 
such deed. 

Serving a writ of possession, or of restitution, putting any 
person entitled, into the possession of premises, and remov
ing the occupant, one dollar; and the same compensation for 
traveling as is herein allowed on other writs. 

Taking a bond for the liberties of the jail, when the same 
is authorized, fifty cents. 

Summoning a jury upon a writ of inquiry, attending such 
ju ry , and making and returning the inquisition, one dollar 
and fifty cents. 

Summoning a special jury, struck pursuant to an order of 
the Court, and returning the panel, one dollar. 

Summoning a jury pursuant to any precept or summons 
of any officer, in any special proceeding, seventy-five cents, 
3,nd for attending such jury when required, fifty cents. 

Bringing up a person upon a habeas corpus, to testify or 
answer in any Court, one dollar; and for traveling, each 
mile from the jail, fifteen cents. 

For attending any Court with s>uch prisoner, one dollar 
per day, besides actual necessary expenses. 

Bringing up a person upon a habeas corpus, with the cause 
•of his arrest, and detention, one dollar; and for traveling, 
fifteen cents, for each mile from the jail. 

Attending before any officer with a prisoner, for the pur
pose of having [him surrendered in exoneration of his bail, 
•or attending to receive a prisioner so surrendered, who was 
not committed at the time, and receiving such prisioner into 
his custody, in either case, one dollar. 

Attending a "view " when ordered by the Court, one dollar 
•and twenty-five cents per day, including the time occupied 
in going and returning. 
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Serving an attachment upon any ship, boat, or vessel in 
proceedings to enforce aiy lien thereon created by law, one 
dollar, with such additional compensation for his trouble and 
expenses in taking possession of and preserving the same, 
as the officer issuing the warrant shall certify to be rea
sonable. 

For making and returning an inventory, and appraisal of 
property attached in any case, one dollar per day each to the 
appraisers, for each day actually employed', and fifty cents 
for each half day; and for drafting-the inventory, twenty-five 
cents for each folio; and for copying the same, six cents for 
each folio. 

For selling any ship, boat or vessel, or the tackle, apparel, 
and furniture thereof so attached, and for advertising such 
sale, the same fees as for sales on execution. 

For giving notice of any general or special election to the 
Supervisors of the different towns -and wards in the county 
which may be required by law, twenty-five cents for each 
copy of notice, and ten cents per mile traveling one way, and 
expenses of publishing such notice as required by law; such 
fees and expenses to be paid by the county, as other contin
gent expenses thereof. 

For any services which may be rendered by a Constable,, 
the same fees as are allowed by law for such services to a 
Constable. 

For attending the Supreme Court, one dollar and fifty cents 
each day, to be allowed by the Auditor on the certificate of 
the Clerk, and paid out of the State treasury. 

For summoning grand or petit jurors, to attend the Dis
trict Court, fifty cents per each juror summoned. 

Serving a subpoena for witnesses, fifty cents for each wit
ness summoned, and ten cents for each mile actually traveled 
in going only; but when two or more witnesses live in the 
same direction, traveling fee shall be charged only from the 
farthest. 

Keeping and providing for a debtor in jail, in all cases 
where the debtor is unable to support himself, fifty cents for 
each day. 

For mileage on every execution, five cents per mile for 
going only, to be computed from the Court House of his-
county. 

For selling lands on the foreclosure of a mortgage by ad--
vertisement, and executing a deed to the purchaser, and for 
all services required on such sale, three dollars. 
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FEES OP CORONERS. 

SEC. 605. For all services rendered by Coroners, the same _ 
Fees of cor--

fees as are herein allowed to Sheriffs for similar service. oners 
For confining a Sheriff in any house on civil process, fifty 

cents for each day, to be paid by such Sheriff before he shall 
be entitled to be discharged frorri such confinement, unless 
otherwise ordered by the Court.-

FEES OF CONSTABLES. 

SEC. 606. Constables may be allowed to receive the fol -
lowing fees: 

For serving a Warrant or other writ, not herein provided Peea of con. 
for, on each person named therein, twenty-five cents. B 

For a copy of every summons delivered on request , or left 
at the place of residence of defendant, fifteen cents. 

For serving a subpoena or summons, on each party or name 
therein, fifteen cents. 

For serving an attachment, fifty cents. 
For each copy of an attachment, fifteen cents. 
For each copy of inventory of property seized on attach 

ment, fifteen cents. 
For issuing summons on garnishee, fifty cents. 
For copy of any affidavit or other paper not otherwise 

enumerated, per folio, ten cents. 
For posting up each notice, fifteen cents. j 
For each mile actually traveled to serve any process, to 

give or post up notice, ten cents. 
Committing to prison, .fifty cents. 
For summoning a jury, one dollar. 
For writing a list of jurors, fifteen cents. 
For attending on a jury, fifty cents. 

. On all sums made on execution and paid over, charged u p 
on the defendant, five per cent. 

For notifying a plaintiff of a service of warrant, or sum
mons, or attachment, returnable in three days, twelve cents. 

For serving every writ of Replevin, fifty cents. 
For summoning and swearing appraisers, and ' taking ap

praisement, fifty cents. ' 
For taking and approving security in any case, twenty-

five cents. 
SEC. 601. When the services mentioned in the last section 

are performed by any other person, duly deputized, the same-
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Services of fees shall be allowed as Constables are entitled to receive, 
? o Z ^ y a

P n e o > ^ n o m o r e . 
"ther 

FEES OF NOTARIES PUBLIC. 

Pees of notary SEC. 608. For drawing and copy of protest of the non-pay-
ipublic ment of a promissory note, or bill of exchange, or of the non-

acceptance of such bill, one dollar, in the cases where by 
law, such protest is necessary to bind the party, but in no 
other case. 

For drawing, and a copy of every other protest, fifty cents 
For drawing, copy, and serving every notice of non-pay

ment of note or non-acceptance of a bill, fifty cents. 
For drawing any affidavit or other paper or proceeding, for 

which provision is not herein made, twenty cents for each 
folio, and copying the same, six cents for each folio. 

For taking the acknowledgment of deeds, and for other 
services authorized by law, the same fees as are allowed to 
other officers for similar services. 

FEES OF JUSTICES OF THE PEACE. 

SEC. 609. Justices of the Peace maybe allowed to receive 
Fees of ins-the following fees, and may tax the same in all cases where face of the ° ' J 

peace applicable: 
For a summons, warrant, or subpoena, twenty-five cents. 
For a venire for a jury, twenty-five cents. 
For a warrant in a criminal case, twenty-five cents. 
For taking a recognizance of bail, twenty-five cents. 
For administering an oath, ten cents. 
For certifying the same when administered out of court, 

fifteen cents. 
For a writ of attachment, twenty-five cents. 
For entering a judgment, twenty-five cents. 
For every adjournment, fifteen cents. 
For every bond, recognizance, or security directed by law 

to be taken.and approved by the Justice, twenty-five cents. 
For swearing a jury, twenty-five cents. ' 
For taking an examination, deposition, or confession, per 

folio, fifteen cents. 
For copy of proceedings, or of- any paper or examination, 

in any case when demanded, per folio, fifteen cents.' 
For entering a satisfaction of judgment, twenty-five cents-
For entering amicable suit without process, twenty-five 

cents. 
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For a transcript of judgment, twenty-five cents. 
For opening' a judgment for rehearing, twenty-five cents. 
For filing every paper required to'be filed, five cents. 
For issuing a commission or notice to take deposition, 

twenty-five cents. 
For taking recognizance, certifying oath, or affidavit, and 

making return to an appeal, including travel, one dollar. 
For making return to writ of certiorari, per folio, fifteen 

cents. 
For a search warrant, twenty-five cents. 
For every affidavit, or other paper drawn by the Justice, 

for which no other allowance is made by law, per folio, fif
teen cents. 

For a commitment to jail, twenty-five cents. 
For an order to bring up prisoner, twenty-five cents. 
For an order to discharge prisoner, issued to jailor, twenty-

five cents. 
For discharging a prisoner after a hearing, on motion to 

discharge, fifteen cents. 
For an execution, twenty-five cents. 
For every other writ, not herein enumerated, twenty-five 

cents. 
For taxing costs, fifteen cents. 
For marrying, and making return thereof, one dollar and 

fifty cents, and such other sum as may be allowed by the 
party making the application. 

For holding an inquisition, in cases of forcible entry and 
detainer, (1) in addition to other fees, one dollar. 

For taking and certifying the acknowledgment of a deed, 
twenty-five cents. 

For traveling to perform any duty, when not otherwise 
provided for, and such travel is necessary, going, per mile, 
ten cents. 

FEES IN JUSTICES' COURT. 

SEC. 610. In all civil actions, unless otherwise provided, 
the party in whose favor judgment is given, shall recover 
costs, and the Justice may give or refuse costs on all motions 
at their discretion, unless otherwise directed. 

SEC 611. At the time of entering a judgment for costs, 

(1) See'Revised Statutes of the late Territory of Minnesota, Chapter 87, pages 
439 to 444. 
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Jnstice when*11 a n y c a s e> the justice may proceed to tax the costs in such 
to tax oosts c a s e j a n ( j n 0 notice of such taxing need be given to the party 

against whom judgment is rendered. 
SEC. 612. The justice shall allow no.fees for the travel of 

witnesses unless the same be proved on the oath of some-
person qualified to testify in the cause. 

'Fees for serv- SEC. 613. No fees shall be allowed for travel, in serving-
ingaubpcena a subpoena, unless the same be charged by a constable, or 

sheriff, or be proved by the oath of the person who served 
the same. v . 

SEC. 614. The attendance of only two witnesses to each 
witnesses ToPa rticular fact before a Justice of the Peace, shall be taxed 
prove one fact j n t h e bill of costs. 

SEC. 615. No fees for copies, or exemplifications of docu-
Feesforcopiesments or papers, or for depositions, shall be allowed, unless 

such copies of depositions were used upon the trial. 
S E C 616. No allowance for disbursements, except to offi-

disbnTBementecers> s n a ^ be flowed, unless the items are particularly spe
cified, and proved to the justice, and the same were, in the 
opinion of the justice, necessary and reasonable in amount. 

S E C 61Y. The justice shall hear any evidence which may 
Charge of ser- be offered to him, to prove that any charge is unreasonable, 

TIC9 or that the service has not been rendered. 

Betnrnofsher SEC. 618. The return of a Sheriff or Constable to any writ, 
evi ence g^n \,e deemed prima facia evidence, that such return is cor

rect, and that the service has been rendered, or disburse
ment made. 

SEC. 619. The Justice shall have power, when he shall 
Constable to deem it necessary, to command any Constable to attend a t 

attend trial the trial of the cause, and shall make an entry thereof in his 
docket, and may tax in the bill .of costs, fifty cents for each 
half day such Constable shall so attend by his command. 

FEES OP REGISTERS or DEEDS. 

SEC 620. For entering and recording any deed or other 
Fees of reg- instrument, twel /e and a half cents for each folio, to be paid 

ister of deeds , . . . , . - , 
when the same is let for record. 

For every certificate, twenty-five cents. 
For copies of any records or papers, when required, seven 

cents for each folio. 
For recording any deed or other paper, in any other than 

the English language, twenty cents for each folio. 
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For every entry of a discharge of a mortgage, in the mar
gin of the record, ten cents. 

For filing every other paper and making an entiy thereof 
when necessary, six.cents. 

Searching for every such paper, on request, three cents for 
each paper examined. 
;^For searching the record, ten cents. (1) i 

FEES OF APPRAISERS, COMMISSIONERS, AND OTHERS. 

SEC 621. All Appraisers of estates of deceased persons, „ 
i i F e e s o f a P " 

Appraisers of property taken on writ of attachment or re- praisers &c 
plevin, persons appointed under a legal process, or order for 
assigning dower, or making partition" of real estate, Sheriffs' 
aids in criminal cases, and all other private persons perform
ing any other like services required by law, or in the execu
tion of legal process, where no express provision is made for 
compensation therefor, shall be entitled to one dollar for each 
day, and fifty cents for each half day, for their services, and 
four cents a mile for travel in going and returning. 

FEES OF JURORS. 

SEC. 622. Each Grand and Petit Juror, except talesmen, 
.shall be entitled to one dollar and fifty cents for each day's Fees of jurors 
attendance upon any District Court, and six cents for each 
mile traveled in going and returning by the most usual ' 
route, to be paid out of the treasury of the county by the 
Treasurer thereof, on the certificate of the Clerk of the Court. 

Each talesman summoned and acting as a Juror in a Court 
of Kecord, shall be entitled to fifty cents for his services in 
each cause, to be paid in the same manner as herein provided 
for the payment of Grand Jurors. 

Each Juror, sworn-in any action in a Justice's Court, or be
fore any Sheriff, on any writ of inquiry, shall be entitled to 
fifty cents, to be paid in the first instance by the party re
quiring such Jury. 

Each Juror sworn before any Cornor, on any inquest 
taken by him, shall be entitled to one dollar for each day's 
attendance on. such inquest. 

SEC. 623. The fees of Witnesses and Jurors in the Pro Fees of wit-
bate Courts, shall be the same as allowed by law to Jurors S r s 3 6 8 " 1 

and Witnesses in the District Courts. 

r (1) Inasmuch as the fees of Registers are frequently taxed in the progress 
-of a cause, for recording papers therein, I have inserted them in this Section. 
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Fees of sher- SEC. 624. The fees of Sheriffs and Constables, for services 
jfle

an<1 consta" rendered in Probate Courts, and1 for the service of process-
therefrom, shall be such as are allowed by law to Constables 
for similar services in civil proceedings before Justices of the 
Peace, and where no fees for such services are provided for 
by law, they shall be entitled to such fees as are allowed to 
Sheriff's for similar services in the District Court. 

FEES ALLOWED THE PARTY RECOVERING JUDGMENT IN EQUITABLE.' 

CAUSES ; THE SAME SHALL NOT BE TAXED NOR ALLOWED SAVK 

BY ORDER OF THE COURT. 

SEC. 625. Copying every'bill, answer, or other pleading 
Fees in clan-or P r o c e e d ing i n a cause when the same shall be required by 

«ery eases law, or by any rule or order of Court, for every folio, twenty-
five cents. 

For every additional copy of such draft to file, for every 
folio, ten cents. 

For every other necessary copy, seven cents. 
Attending the Judge out of term, upon petition or upon any 

special motion, one dollar. 
Attending the Court in term, upon a special motion, founded 

on a previous notice, one dollar. 
Serving every rule or order or copy of interrogatories* 

twenty-five cents. 
Serving a subpoena to appear and answer on an injunction r 

fifty cents. 
Every necessary notice or summons actually served, in

cluding a copy thereof and service, thirty-seven cents. 
Drawing instructions for the examination of each witness, 

twenty-five cents. 
Copying brief for counsel, or any special motion or peti

tion, of which notice shall have been given, one dollar. 
Copying brief for counsel, upon the hearing of a cause be

fore the' Court, when there has been an answer) or demurrer 
. to the bill, or before any proper officer on a reference to take 
and state an account, two dollars. 

Drawing or copying charges or discharges before a master, 
for each folio, twenty-two cents, before any proper officer, but 
these fees shall only be taxed and allowed upon an order of 
the Court in which such cause shall be pending, and shall be 
in the discretion of the Court. 

SEC. 626. For publishing notices of any application of an 
insolvent, for six weeks, and furnishing evidence of such 
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publication, one dollar and sixty-seven cents ; if published prjnters> fees; 

ten weeks, two dollars. 
SEC. 621. Such notice may be published in, the following 

manner: 
. 1. A general heading, stating whether such notices arepormofnotioe-

for the purpose of being discharged from debt, or for the 
purpose of having the person exonerated from imprisonment, 
shall be prefixed, to each class of applicants ; next, the name 
of the applicant; next, the date of the first publication of 
such notice ; next, the name of the officer before whom the 
creditors are required to appear ; next, the place appointed 
for such appearance ; next, the time for such appearance. 
And every such application shall be deemed as valid as if 
such notice had been published at length'. 

SEC. 628. For publishing any other notice, or any order, 
citation, summons, or any other proceeding or advertisement, uBMng other 
required by law, to be published in any newspaper, not more notices 
than forty cents per folio, for the first insertion, and twenty, 
five cents per folio for each insertion after the first. 

SEC. 629. When notice of any sale by virtue of a mortgage 
shall be published in other than the county in which the pr em • , x 

•i i. J r i_ x- r. n i_ J i. Mortgage no-
lses are situated, a copy of such notice shall be served, at tice how served 
least four weeks before the time of such sale, on the person in 
possession of the mortgaged premises, in all cases where the , 
same are occupied: and where they are not occupied, and the 
mortgagor, his heirs or personal representatives shall reside 
in the county where such premises lie, then upon such mort
gagor, his heirs or personal representatives, as the case may 
be. Proof of the service of such notice may be made, certified 
and recorded in the same manner and with the like effect as 
proof of the publication of a notice of sale under a mort
gage. (1) 

GENERAL PROVISIONS. 

SEC. 630. Every officer whose fees are hereinbefore ascer
tained, limited and appointed shall publish and set up in his 
office fair tables of his fees, according to this Act, within u p f e e

C s 1 S P ° S 

six months after the passage thereof, in some conspicuous 
place, for the inspection of all persons who have business in 
such office, upon pain of forfeiting, for each day the same 
shall not be put up through such officer's neglect, a sum not 

(1) See Sec. 275, Title 1. 
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exceeding two dollars, which may be recovered by a civil ac
tion in the name of any person, before any Justice of the.Peace 
of the same county. 

Chapter not SEC. 631. The allowance of any fees by this Act shall not 
•to'a ply to spe apply to any clase where special provision is otherwise made 

by law for any particular service, but the fees for such service 
shall be such as are provided in the statute requiring the ser
vice or' providing the compensation therefor. 

SEC. 632. The term "folio" when used as a measure for 
0 ° e ne computing fees or compensation/shall be construed to mean 

one hundred words, counting every figure necessarily used 
as a word; and any portion of a folio when in the whole draft 
or paper there shall not be a complete folio, and when there 
shall be any excess over the last folio, shall be computed as 
a folio. 

rExtortion,pro- SEC. 633. No Judge, Justice, Sheriff or other officer what-
hibited ever, or other person to whom anyifees or compensation shall 

be allowed by law for any service, shall take or receive any 
greater fee or reward for such service but such as is or shall 
be allowed by law; and any attempt to violate the provisions 
of this Act by charging excessive fees shall work a forfeiture 
of office. 

Fe«s not to S E C 634. No fee or compensation allowed by law shall be 
demanded or received by any officer or person for any service 
unless such service was actually rendered by him, except in 
the case of prospective costs hereinafter specified; but this 
section shall not prevent any officer from demanding any fee 
herein allowed for any service of which he is entitled by law 
to require the payment, previous to rendering such service. 

.Penalty gEC 535 A violation of either of the last two sections 
shall be deemed a misdemeanor, and the person guilty thereof 
shall be liable to the party aggrieved for treble the damages 
sustained by him. 

r- SEC. 636. No fees shall be taxed for services as having 
•servioeseSnot°rkeen rendered by any attorney, solicitor, clerk, sheriff or 
rendered other officer in the progress of a cause, unless such service 

was actually rendered, except when otherwise expressly pro
vided. 5 

-costsrOSpect'Ve ^EC ' ^ - P r o s P e c t i ve costs maybe charged and taxed for 
filing decree and for one execution. 

... SEC. 638. Whenever any allowance is made for drafting• 
-one draft only any process, pleading, or proceeding, it shall be made for 

only one draft of the same, although several may have been 
issued and used. 
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SEC. 639. No record, writ, return, pleading, instrument or Not part of 
other writing copied into any proceeding, entry, process, or3™" 
suggestion, shall be computed as any part of the draft of 
such proceeding, entry, process, or suggestion. 

SEC. 640. The legal fees paid for certified copies of the 
depositions of witnesses, filed in any Clerk's office, and of 
any documents or papers recorded or filed in any public 
office, necessarily used on the trial of a cause, or on the as
sessment of damages, shall be allowed in the taxation of 
costs. 

SEC. 641. No attorney, solicitor, or counsel, in any cause, Attorney no 
shall be allowed any fee for attending as a witness in such f ee aB witness 
cause. 

SEC. 642. Every officer, upon leceiving any fees for any 
official duty or service, shall, if required by the person, pay-reoe°ptinifem, 
ing the same, make out in writing and deliver to such person 
a particular account of such fees, specifying for what they 
respectively accrued,, and shall receipt the same ; and if he 
refuse or neglect to do so, he shall be liable to the party 
paying the same for three times the amount so paid. 

SEC. 643. No fee.shall be charged by any officer for ad
ministering the oath of office to any member of the Legisla- Fees for ad̂  
ture, to any military officer, or to any township officer, and ^ofoffioe 
no more than ten cents shall be charged for administering 
such oath to any other officer. 

SEC. 644. "When a fee is allowed to one officer, the same 
fee shall be allowed to other officers for the performance of Fees one of-
the same services, when such officers are by law authorized notier"1 °a~ 
to perform such services. 

SEC. 645. When any person shall attend a Court of Rec
ord as a witness in behalf of the State, upon the request of ?Iees of Btate : 

, . ,. • , i witnesses 
the public prosecutor, or upon a subpoeena, or by virtue of a 
recognisance for that purpose, and it shall appear that such 
person has come from any other State or Territory of the 
United States, or from any foreign country, or that such per
son is poor, the Court may, by order, on its minutes, direct 
the County Treasurer, of the county in which the Court shall 
be sitting, to pay to such witness such ' sum of money as 
shall seem reasonable for his expenses. 

SEC. 646. When any prosecution, instituted in the name 
of this State, for breaking any law of this State, shall fail, eĉ f0

9
n
of pros"" 

or when the defendant shall prove insolvent or escape, or be 
unable to paty the fees, when convicted, the fees shall be paid 

11 . 
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out of the county treasury, unless otherwise ordered by the 
Court: Provided, That no fees shall be paid out of the county 
treasury for mileage to the District Attorney. 

SEC. 64 T. The Attorney General and District Attorney in 
g . . each county is authorized to issue subpcenas, and compel 

sued * the attendance of witnesses, on behalf of the State or county, 
without paying or tendering fees in advance ; and any wit
ness failing or neglecting to attend, after being served with 
a subpoena, may be proceeded against, and shall be liable in 
the same manner as provided by law in other cases where 
fees have been paid or tendered, which fact shall be made 
known to such witness by the officer. 

.tificate683 °er" SEC- 6 4 8 - T h e C l e r k o f a n y Court> a t w l a i c l 1 a n v witness 
shall have attended on behalf of the State, in a civil action, 
shall give to such witnesses a certificate of travel and at
tendance, which shall entitle him to receive the amount from 
the Treasurer of the county where the suit arises. 

Construction SRC. 649. The provisions of the last two preceding sec-
of two preced-tions of this Title, shall extend to all suits and informations 

brought in the name of the Attorney General, or any other 
person or persons, for the benefit of the county where the 
suit arises. (1) 

GAENISHMENT. 

PROCEEDINGS AGAINST GARNISHEES. 

SECTION 650. When and in what eases party may be summoned as 
garnishee. 

651. . Garnishee, how summoned in District Court. 
652. Garnishee, how liable. 
653. Proceedings, when garnishee refuse to appear. 
654. Warrant, what to contain. 
655; Suit when commenced against garnishee. 
656. Appearance and examination of garnishee. 
557. Case, when adjourned. 
558. Court, when to render judgment in case of garnishee. 
659. Proceedings, when discontinued as to garnishee. 
660. Execution, how to issue. 
661. Garnishee, when entitled to costs. 
662. Payment by the garnishee to officer, same as payment 

. to defendant. 
663. Indorsement of officer evidence of facts therein stated. 

55J' !• Officer holding execution, how to proceed. 
665 

(1) See Sec. 229, Title 10, of this Report; also Sec. 336, Title 13. 
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666. Effect of judgment against garnishee. 
667. Defendant cannot maintain action against garnishee. 
668. Limitation of preceding section. 
669. Promissory notes, deemed effects. 
670. ) Proceedings when moneys are due to defendant at a 
671. f future time. 
672. Corporations may be proceeded against under this ' 

Title. 

SEC. 650.' In any action commenced in any Court of 
.Kecord, or Justice's Court, founded upon contract, express 
• or implied, or upon a judgment or decree, or after the rendi- J ^ ? ^ 6 3 * 8 

tion of said judment in any action, if the plaintiff, his agent, 
or attorney, shall make and file with the Clerk of the Court, 
or Justice of the Peace, stating that he has good reason to * 
believe, and does believe, that some person (naming him) 
has property, moneys, or effects, in his hands or under his 
control, belonging to the defendant-in such action, or that 
such person is indebted to the defendant, if the action be in 
the Justice's Court, the Justice shall; issue a summons 
against said person, requiring him to appear before such 
Justice at a time and place mentioned in said summons, not 
less than six nor more than twelve days from the date 
thereof, and answer under oath all questions put to him, 
touching his indebtedness to such defendant, and the prop
erty, money, and effects of the defendant in his possession,. 
within his knowledge, or under his control, which summons 
shall be served and returned in the same manner as a sum 
mons issued against a defendant in other cases; the gar
nishee shall be entitled to the same fees as he would if he 
were subpoenaed as a witness in such case. 

SEC. 651. In actions pending in the District Court, the 
garnishee may be summoned in the same manner as defend* Garnishee Bum* 
ants are summoned in that Court; the summons must require to°cte

court 
the garnishee to appear before the Court or Judge, or the 
Clerk thereof, at a time and place mentioned in the sum
mons, not less than twenty days from the service thereof, 
and answer such questions as shall be put to him touching 
his indebtedness to the defendant in the action. On the 
appearance of the garnishee before the Court or Judge, 
or the Clerk thereof, he may be examined, or a reference 
may be ordered to take and return the examination of the 
garnishee, who may be compelled to attend before the ref
eree from time to time for that purpose. 
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Garnishee how SEC 652. The person summoned as a garnishee, from the 
time of the service of such summons, shall be deemed liable 
to the plaintiff in such suit, to the amount of the property, 
money, or effects in his hands, or possession, or under his 
control, or due from him to the defendant in such suit: Pro
vided, That when the defendant is a householder having a 
family, nothing herein contained shall be applicable to any 
indebtedness of such garnishee to the defendant for the per
sonal labor of such defendant, or his family. 

' SEC. 653. If such garnishee neglect or refuse to appear, 
•whenigarnisf- at the time and place mentioned in such summons, and answer 
pearfUSe t 0 a p a s a f ° r e s a !^ ' t n e Conrt shall continue the cause to some other 

' day, and without further showing than the proof that the 
; summons had been properly served upon the garnishee, and 

his fees paid or tendered, issue a warrant to bring such gar
nishee before him. 

Warrant what SEC 654. Such warrant shall command the officer forth-
to contain wjth to' take the body of such garnishee, and bring him be

fore such Court, and shall contain a further command that 
such officer shall, after he shall have arrested the garnishee, 
notify the plaintiff of such arrest; and such warrant shall 
be served and returned in the same manner as warrants is
sued in other cases. 

SEC 655. The personal service of a summons upon such 
ed garnishee, shall be deemed the commencement of suit in the 

name of the plaintiff, against such garishee, which may be 
entered on the docket as suits in other cases. 

SEC 656. On the appearance of such garnishee before the 
Appearance ju s t ice. Court, Judge,"or Eeferee, or on some day to which the 

and examina- '. , ,- •, A , • .•«• J * 
tion of garni-proceeding may be adjourned, the plaintiff: may proceed to 
sllee examine the garnishee, on oath or otherwise, as the plaintiff 

may elect, touching the matter alleged in the affidavit, and 
the Justice, Judge, or Eeferee shall take ' minutes of such 
examination, and file the same with the other papers in the 
cause. 

SEC 65?. Upon closing the examination, if a suit be pend*-
Case when ad ing and undetermined between the plaintiff and defendant, 

joumed ^ e c a u s e gjjgjj ^ e continued, but it shall not be necessary to 
adjourn the same to any day certain. 

Bend • d ^EC. * ^ ' A^er t 0 e ^na^ determination of the action against 
ment the defendant in the case mentioned in the preceding Section, 

the Court in which the action' is pending shall, if judgment 
be rendered in favor of the plaintiff, proceed ten render judg-
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ment in the matter pending against the said garnishee ; and 
if it appear from the testimony of the said garnishee or other 
testimony which may have been taken in the case that the 
isaid garnishee is indebted to the defendant, or that he has 
property belonging to the defendant in his posession, the 
Court shall proceed to render judgment againt the said gar
nishee, to the amount of his indebtness to the said defendant, 
•or for so much thereof as may be necessary to satisfy the 
plaintiff's demand. 

SEC. 659. If the plaintiff fail to recover judgment against 
the defendant,'in the cases mentioned in Section 658 of this Proceedings 
Title, or if the defendant pay tne judgment rendered in s u c h ^ n

d
 d isoon" 

cases, or stay the execution thereon, within the time and in 
the manner prescribed by law, it shall in either case be 
deemed" a discontinuance of all proceedings against the gar- < 
nishee. 

SEC 660. If judgment be rendered against the garnishee, Execution' 
the Court may issue execution thereon as in other cases. 

S E C 661. If the garnishee shall on demand, deliver to the Garnishee en: 
officer having such execution, all the property, money, and t i t l e i i t 0 c0StB 

effects, in his possession, or under his control, belonging to , 
the defendant, and pay all moneys found to be due from him 
to the defendant, at the time the suit was commenced against 
him, or so much of the money, property, and effects, as may 
'be necessary to satisfy such execution, then the costs which 
may have accrued against such garnishee, shall be paid out 
•of the property, money, and effects so paid over or delivered 
to such officer. 

' SEC. 662. The officer having such execution shall indorse 
all moneys received from such garnishee, and a description 
of all property and effects delivered to him .by the garnishee, officer &c 
and such delivery or payment shall be deemed a delivery or 
payment to the defendant in such suit. 

SEC. 663. Upon the return of such execution so indorsed, 
the same shall be entered on the docket of the Court, as fully I n d 

as such return upon such execution, and such entry or trans- of officer &o 
(•cript thereof shall be prima facia evidence of the facts therein 
•stated. 

SEC. 664. Whenever the garnishee shall pay or deliver to ,;_: 
-the officer having such execution, any property which may tag ^xecntioa. 
be sold on an execution by existing laws, the officer shall 
proceed to levy upon and sell the same at public auction or 
^vendue, as in other cases.; and if the garnishee shall deliver 

6 
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to the officer any notes, bills, bonds, or other choses in action, 
the officer shall return the same to the Court, to be retained 
in his hands for the use of the plaintiff, and the plaintiff may 
sue and collect the same, or so much thereof as may be ne
cessary to pay the judgment against the defendant, and 
costs; the balance, if any, shall be returned to the garnishee-
or the defendant. All bills, bonds, notes, accounts, and other 
choses in action, secured or delivered under the provisions of 
this section, shall be taken, subject to all liens, set-offs, 
liabilities, and equities existing between the original parties 
thereto. 

SEC. 665. If the garnishee pay to the officer having such 
Officer hoia-execution, any bank note or bill, the same shall be paid over 

execution how t0 tu e plaintiff at the par value thereof, if he will accept the 
same, if not, it shall be sold in the same manner as other 
personal property., 

SEC. 666. Judgments rendered against the garnishee,, un
der the provisions of this Act, shall have the same force and', 

Effect of judg- effect, as they would have under existing laws, if suchdefen-
m e n t dant had been named as plaintiff therein. 

SEC 667. No suit shall be maintained or recovery had b y 
such defendant against the garnishee, for the amount of mo-
ney sworn, proved, or admitted to be due from such gar-

Bot maintain nishee to the defendant, or for property or the value thereo f" 
garrShe3eamStmoney o r ejects in the hands of such garnishee as aforesaid, 

while such proceeding is pending. 
SEC. 668. The preceding section shall not be so constrned,. 

Limitation of as to prevent such defendant from prosecuting for, and re-
prece ng sec- c o v e r j n g 0f snc]1 garnishee, any other or future sum of money 

due from such garnishee, or the possession or value of any 
other property or effects in the hands of sach garnishee be
longing to such defendant. 

SEC. 669. Bills of exchange, and promissory notes not due, 
Fromisory in the hands of the garnishee at the time of the service of 

B0 es the summons, shall be deemed "effects," under the provisions 
of this Act. 

SEC 670. If it shall appear upon any examination or trial, 
had under the provisions of this Act, that any sum or sums • 
of money is, or are owing and payable from the garnishee to 

•when moneyls the defendant, at some future time or times, it shall be the 
due&c duty of such Court, after the examination or the rendition of 

the verdict, if a trial by jury is had, and after the trial, (if 
the cause is tried by the Court) to note the time or times. 
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when the sum or sums of money mentioned in this section^ 
shall become due and payable, and shall thereupon continue 
the .cause until after the time or times so noted. 

SEC. 671. After the said sum or sums of money become 
due and payable as mentioned in the preceding section, the when^neyls 
Court shall, at the request of the plaintiff, render judgmentdue &0 

against the garnishee, as mentioned in section 658, of this 
Act, and the same proceedings shall be had thereon and with 
the like effect, as if the said sum or sums of money had been 
due and payable at the time of the service of the summons. 

SEC. 672. Corporations may be proceeded against as gar
nishees, in the same manner and with the like effect as indi- Corporation 

1 roceeded a-
viduals, under the provisions of this Act, and the rules of ainst 

lawregulating proceedings against corporations. (1) 

ARBITRATIONS.' (2.) 

REFEREES. 

SECTION 673. Controversy may be submitted to arbitrators. 
674. When submission not to be made. 
675. Parties to make agreement of submission ; form of 

agreement. 
676. Agreement to submit, what to contain. 
677. Submission not to be revoked. 
678. To appoint a time and place for the hearing. • 
679. Arbitrators to be sworn. 
680. Award made after time fixed by parties not to have effec* 
681. Award to be in writing. 
682. To be delivered to the Clerk. 
683. Court to have eognizance of award. 
684. Award may be accepted, rejected or recommitted. 
685. On what grounds party may move Court to set aside 

award. 
686. In what cases Court may alter award. 
687. Award when to be returned to Court. 
688. Judgment how rendered ; costs how taxed. 
689. Record of judgment, how made. 
690. Record, how filed and docketed, &c. 
691. Arbitrators may make award concerning costs. , 
692. Court may enforce judgment. 
693. Arbitrators may receive testimony of parties. 

SEC. 673. All controversies which might be the subject of a 
personal action at law, or of a suit in equity, may be sub- Controversy 

(1) See Sections 148,149—Title 1. 
(2.) For the manner of proceeding on Arbitrations, see See. 180, Title 8. 
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mitted to the decision of one or more arbitrators in the man
ner provided in this Act. 

Submission SEC. *>T4. No such submission shall be made respecting 
not to be made the claim of any person to any estate in fee, or forlife'to real 

, ' estate, but any claim to an interest for a term of years', or for 
two years or less, in real estate, and controversies respecting 
the partition of lands between joint tenants, or tenants in 
common, or concerning the boundaries of lands, or concern
ing the admeasurement of dower, may be submitted to arbi
tration. 

SEC. 615. The parties shall appear in person, or by their 
Agreement of lawful agents or attorneys, before some Justice of the Peace, 

submission and shall there sign and acknowledge an agreement in sub
stance as follows: 

Know all men, that of and 
of „ have agreed to submit the demand a 
statement whereof is hereto annexed, (and all other demands 
between them, as the case may be,) to the determination of 

and : the award of whom or the 
greater part of whom being made and reported within 

from this day, may be taken by appeal to the 
District Court for the county of , the judgment 
thereon shall be final;—and if either of the parties shall 
neglect to appear before the arbitrators, after due notice 
given them of the time and place appointed for hearing the 
parties, the arbitrators may proceed in his absence. 

Dated this day of in the year 
And the. Justice shall subjoin to the said agreement his 

certificate, in substance as follows: 

State of Minnesota, 1 
County of j 

Then the above-named and . personally 
appeared, (or the above-named personally, and the 
said by the said ; his attorney, appeared, 
as the case may be,) and acknowledged the above instru
ment by them signed to be their free act. 

Before me, 
J. P., Justice of the Peace, [L. s.j 

SEC. 676. If any specific demand is submitted to the ex-
.Agreement to elusion of others, the demand submitted shall be set forth in 
submit the statement annexed to the agreement: otherwise it shall 

not be necessary to annex any statement of a demand, and 
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the words in the agreement relating to such statement may 
be omitted, and the submission may then be of all demands 
between the parties, or of all demands which either of them 
has against the other, or the submission may be varied in, 
this respect in any other manner, according to the agreement, 
of the parties. s 

SEC. 677. Neither party shall have power to revoke a sub- . . 
missi'on made as herein provided without the consent of the not revoked 
other; and if either of them shall neglect to appear before 
the arbitrators after due notice, the arbitrators may neverthe
less proceed to hear and determine the cause upon the evi
dence produced by the other party, as provided in the agree
ment of submission. 

SEC. 678. The arbitrators thus selected shall appoint a Hearine 
time and place for the hearing, and shall adjourn the same 
from time to time as may be necessary; and on the applica
tion of either party, and for good cause, they may postpone 
such hearing to a time not extending beyond the day fixed in 
such Submission for rendering their award. 

SEC. 619. Before proceeding to hear any testimony, the Arbitrators 
arbitrators shall be sworn by any officer authorized to admin- sworn 
ister oaths, faithfully and fairly to hear and examine the mat- , 
ters in controversy, and to make a just award according to 
law and evidence, to the best of their understanding. 

SEC 680. The time within which the award shall be made 
and reported may be varied according to the agreement of af47timem|oe 

the parties; and no award made after the time so agreed up
on, shall have any legal effect or operation unless made upon 
a re-commitment of the award by the Court to which it is ap
pealed. 
, SEC 681. To entitle any award to be enforced according Award in writ-
to the provisions of this Title, it must be in writing, sub- l n g 

scribed by the arbitrators making the same. 
SEC. 682. The award shall be delivered by one of the ar- „ ,. 

J Deliveredto 
bitrators to the clerk of the Court to which the same is ap- clerk 
pealed, or shall be inclosed and sealed by them and transmit
ted to the clerk, and shall remain sealed until opened by the 
Court. •* ' < 

SEC. 683. The Court to which the award is appealed shall 
have cognizance thereof in the same manner, and the same f Cognizance 
proceedings shall be had thereon, as if it had been made by 
referees appointed by the Court. 

Sec. 684. The award may be accepted Or rejected by the 
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Award may Court for any legal and sufficient reason/or it may be re-

jec^ed^or re ' . c o m m^^ e <^ t o * n e s a m e arbitrators for a rehearing by them ; 
eommitted a n d w hen an award i s reviewed and confirmed by the Court, 

judgment shall be rendered, thereon in the same manner as 
upon a like award made by referrees appointed by the Court, 
and execution shall issue accordingly, 

SEC. 685. Any party complaining of such award may 
move the Court to vacate the same upon either of the follow-

Award'seta j D g grounds : 

1. That such award was procured by corruption, fraud, or 
other undue means : 

2. That there was evident partiality or corruption in the 
arbitrators, or either of them. 

3. That the arbitrators were guilty of misconduct in refus
ing to postpone the hearing upon sufficient cause shown, or 
in refusing to hear evidence, pertinent and material to the 
controversy, or any other misbehaviour by which the rights 
of any party shall have been prejudiced : 

4. That the arbitrators exceeded their powers, or .that they 
so imperfectly executed them, that a mutual, final and defi
nite award on the subject matter submitted was not made : 

5. That the award was contrary to law and evidence. 
SEC 686. Any party to such submission may also move 

the Court to modify or correct such award in the following 
Award altered c a g e s . 

1. Where there is an evident miscalculation of figures or 
an evident mistake in the description, of any person, thing 
or property referred to in such award : 

2. Where the arbitrators shall have awarded upon some 
matter not submitted to them, nor affecting the merits of the 
decision upon the matters submitted : 

3. Where the award shall be imperfect in some matter of. 
form not affecting the merits of the controversy, and where, • 
if it had been a verdict, such defect could have been amended 
or disregarded by the Court according to law. 

SEC. 68*7. The award may be taken by appeal to the next 
term of the District Court succeeding such award, and the 

Award return-parties shall attend at such term without any express notice 
for that purpose, in like manner as if an action for the same 
were pending between them in Court; but the Court may re
quire actual notice to be given to either party, when it shall 
appear necessary or proper, before they' proceed to act upon 
the award. 
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SEC. 688. Upon such award being confirmed or modified, 
the Court shall render judgment in favor of the party to 
whom any sum of money or damages shall have been award- judgment how 
ed, that he recover the same, and if the award shall have rendered 
ordered any act to be done by either party, judgment shall 
be entered that such act be done according to such order ; 
the costs of proceedings shall be taxed as in suits, and if no 
provision for the fees and expenses of the arbitrators shall 
have been made in the award, the Court shall make a suita
ble allowance. 

SEC. 689. A record of such judgment shall be made, com- m^£ r d o f j u d g ' 
mencing with a memorandum reciting, the submission, then 
stating the hearing before the arbitrators, their award, the 
proceedings of the Court thereupon in modifying or confirm
ing such award, and the judgment of the Court for the 
recovery of the debt or damages awarded, and that the par
ties perform the acts ordered by the award, and for the 
recovery of the costs allowed. 

SEC. 690. Such record shall be filed and docketed as rec-
ords of judgments in other cases, shall have the same force docketed 
and effect in all respects, be subject to all the provisions of 
law in relation to judgments in actions, and may in like% 

manner be removed and reversed by appeal, and execution 
shall issue thereupon. 

SEC. 691. If there be no provision in the submission con- Award con„ 
cerning the costs of the proceedings, the. arbitrators may cerning costs 
make such award respecting the costs, as they shall judge . ' • 
reasonable, inoluding therein a compensation for their own 
services; but the Court may reduce the sum charged for the 
compensation of the arbitrators, if it shall appear to them un
reasonable. 

SEC. 692. Where by such judgment any party shall be 
required to perform any act other than the payment of .Court enforce' 
money, the Court rendering such judgment shall enforce the 
same by rule; and the party refusing or neglecting to per
form and execute such act, or any part thereof, shall be sub
ject to all the penalties of contemning an order of such 
Court. 

SEC. 693. The arbitrators shall hear and receive the testi- Arbitrators to> 
mony of either party under oath, subject to the restrictions J?™e teBti* 
contained in Sec. 301 of Title 12, of this Code. See Sec. 180, 
Title 8. 
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THE EBMEDIES APPLIED BY THE COURTS. 

GENERAL DEFINITIONS AND DIVISIONS. 

SECTION 1. Division of remedies. 
2. Definition of an action. 
3. Definition of a special proceeding. 
4. Division of actions. 
5. Definition of criminal actions. 
6. Definition of a civil action. 
7. Civil and criminal remedies not merged. 
8. Division of this Act. and to-what actions it relates. 

SECTION 1. Remedies in the Courts of Justice are divided „ . .. 
Division of 

into: remedies 
1. Actions. 
2. Special proceedings. 
SEC. 2. Action. An action is an ordinary proceeding in a Definition of 

Court Of Justice by which one party prosecutes another par
ty for the enforcement or protection of a r^ght, the redress 
or prevention of a wrong, or the punishment of a public 
offence. Definition of 

SEC. 3. Special Proceedings. Every other remedy is a spe-a sP.eoial Pro-

cial proceeding. 
SEC. 4. Division of Actions.' Actions are of two kinds: Division of 
1. Civil. 
2. Criminal. 
SEC. 5. Criminal Actions. A criminal action is prosecuted Definition of 

by the " State," (1) as a party against a person charged with c r imi I la l a c t i o n 

a public offence, for the punishment thereof. ' Definition of 
S E C 6. Criminal Action. Every other is a civil action. a c m l a o t l o n 

SEC. 1. Remedies not merged. Where the violation of a Civil abd 
right admits of both a civil and criminal remedy, the right .to di™not merg-
prosecute the one is not merged in the other. ei 

SEC. 8. Division of this Act. This Act is divided into Titles Divisi on of 
-, c ,. ~ this act, and to 

and Sect ions. w h a t actions it 
: relata3 

(1.) See Constitution, Sec. 14, Article 6. 
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Title 1st relates to the several Courts of Justice, and their 
jurisdiction. 

The remaining Titles relate to and define Civil Actions to-

be instituted in said Courts, on and after the 10th day of De

cember, A. D. 1858, except as is otherwise provided herein. 
A limited criminal jurisdiction is by this Act conferred upon 

Justices of the Peace. 

O F JUSTICES' COURTS. (1) 

SECTION 9. 

10. 
Jurisdiction of Justice not changed. 

oKules of Pleadings. 
1. 
2. 
3. 
4. 
5. 
6. 

Pleadings. 
Pleadings, how put in. 
Complaint. 
Answer. 
Pleadings, what to contain. 
Demurrer.. 

". 7. Proceedings or demurrer. 
, 8. Plaintiff to prove his case if defendant do not appear. 

9. Proceedings in action on account or instrument for 
payment of money only. 

10. Variance when disregarded. 
11. Amending pleadings. 
12. Execution, when issuable and returnable. " 
13. Execution on Justice's judgment docketed. 
14. Eequiring party to exhibit his account. 
15. Certain provisions made applicable to these Courts. 

Jurisdiction of SEC. 9. Justices of the Peace shall continue to exercise 
justices not the jurisdiction now vested in them respectively, (See Con

stitution, Sections 5 and 8, Article 6; see also Jurisdiction, 
Title 1, Sec. 22, of this Code;) and the proceeding in such 

' Courts shall be as now prescribed by law, except as other
wise provided by this Act. 

Bales of plea- SEC. 10. The'following Rules of Pleading and Practice, 
d i ne9 shall be observed by Justices of the Peace. The .pleadings 

in Justices' Courts must take place at the time mentioned in 
the summons for the appearance of the parties, or at such 
time thereafter, not exceeding one week, as the Justice may 
appoint for the convenience of the parties, and by their con
sent. . 
. 1. The pleadings in these cases are: 

1. The complaint of the plaintiff: 
2. The answer by the defendants. 

(1) See Section 66—Title 1. 



Title II] PLEADINGS AND PBAOTICE. 1 7 7 : 

2. The pleadings may be oral or in writing; ( I ) if oral, the Pleadings—-
substance shall be entered by the Justice in his docket; ifhow p u t ta 

in writing, they shall be .filed by him, and a reference to 
them be made in the docket. . 

3. The complaint shall state in a plain and direct man
ner, and with sufficient legal intent, (the facts in the case,) as Complaints 
•to enable the Court or Jury to apply the remedy in conform
ity with the known rules of law and evidence. 

4. The answer may contain a denial of the complaint or Answer 
of any part thereof, and also notice in a plain and direct man
ner of any facts constituting a defence. 

5. Pleadings are not required to be in, any particular , Ft6*?11?!!,.* 
form, but must be of sufficient legal intent to warrant the tain 
relief desired. 

6. Either party may demur to a pleading of his adver
sary, or any part thereof, where it is not sufficiently explicit, D e m u r r e r 

or it contain no cause of action or defence, although it be <, 
taken as true., • • 

7. If the Court deem the demurrer well taken, it shall iproceedings 
order the pleading to be amended, and if the party shall ne- o n demurrer . 
gleet or refuse to amend, the party demurring shall be enti
tled to all the advantage to which such defects would have 
entitled him in Courts of Common Law or Equity. 

8. In case a defendant does not appear and answer, the Plaintiff to 
plaintiff cannot recover without proving his case, except in F/defenaantdo 
cases provided by law. " .' not appear 

9. In an action or defence founded upon an account or an _ 
1 • {Proceedings 

instrument for the payment of money, it shall be sufficient in action on «.a-. 
for a party to deliver the account or instrument to the Court, ment aforD9the 
and to state that there is due to him from the' adverse party, payment of . 

* JUCDGV 

a specified sum which he claims to recover or set off. 
10. A variance between the proof on the trial and the al- Variance when 

legations in a pleading, shall be regarded as immaterial, un- td l 8 r e8 a r d e d 

less the Court shall be satisfied that the adverse party has 
been misled to his prejudice thereby. 

11. The pleadings m a y b e amended at anyt ime before, 
the trial or during the trial, or upon appeal, when, by such 
amendment, substantial justice will be promoted. If the pleadings 
amendment be made after the joining of the issue, and it be 
made to appear to the satisfaction of the Court, by oath 

(1) I fear that the provisions of Section 91, of the Majority Keport. requiring 
the pleadings in Justices' Courts to be in writing, will be fouad oppressive. It 
will require the aid of counsel in matterB which the parties might conduct, in 
person. 

12 
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that an adjournment has became necessary to the adverse 
party, in consequence of such amendment an adjournment 
shall be granted. The Court may, also, in its discretion, 
require as a condition of an amendment, the payment of 
costs to the adverse party, to be fixed by the Court; but no 
amendment shall be allowed after a witness is sworn on a 
trial, when an adjournment thereby will be made neces
sary. (1.) t 

12. Execution may be issued on a judgment heretofore 
•when issuable or hereafter rendered in a Justice's Court, at any time within 
and returnable t w Q y e a r s a f t e r t h e r e ndit ion thereof, and shall be returnable 

thirty days from the date of the issue. 
13. If the judgment be docketed, with the Clerk of the 

District Court, the execution shall be issued by him to the 
justices judg- Sheriff of the county, and have the same effect, and be exe-
ment docketed c u t e ( j j n ^ n e g a m e manner as other executions and judgments 

of that Court. 
_ . . 14. The Court may, a t the joining of issue, require either 
ty to exhioi- party, at the request of the other, at that or some specified 
hisaccoun t j m e j ^0 exhibit his books of account and demand, or to state 

the nature thereof as far as may be in his power, and in 
case of his default, preclude him from giving evidence of 
such parts thereof as shall not have been so exhibited or 
stated. (2) 

15. The provisions of this' act respecting forms of ac
tions, parties to actions, and the examination of parties and 

Tisions^nmde witnesses, shall apply to Justices of the Peace. (3) 
applicable to 
1 6 6 8 6 o o u r t s FOEMS IN CIVIL ACTIONS. 

SECTION 11. Distinction between actions at law and suits in equity, 
and form of all such action's and suits modified. 

12. Parties to an action, how designated. 
13. Actions on judgments, when and how brought 
14. Feigned issues abolished and order for trial substituted. 

SEC. 11. The various forms in suits and actions heretofore 
in use in this State are changed, and hereafter there shall be 

Distinctions but one form of action for the enforcement or protection of 
tifnsand suits private rights, or the redress of private wrongs. This shall 
abolished D e demominated a "CIVIL ACTION." 

(1) See Section 81, Title 6. 
(2) See Sec. 346 to 354, Title 1. 
(3) See Sec. 213, Title 9. . . 
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Provided, That parties may resort to such forms (after the 
suit be instituted,) of pleading and practice as were hereto
fore known to. the Courts of Common Law and Equity, in 
cases where a full, complete and adequate remedy cannot be 
had under the provisions of this act, as shall best subserve 
the ends of justice. 

SEC. 12. In such action, the party complaining shall be 
known as the plaintiff, and the adverse party as the defend- acuon how d£ 
ant. ' signated 

SEC. 13. No action shall be brought upon a judgment ren' 
dered in any Court of this State, except the Court of a Justice judgment8 how 
of the Peace, between the same parties, without leave of the a n d w h e n b r o t 

Court, for good cause shown, on notice to adverse party; and 
no action on a judgment rendered by a Justice of the Peace 
shall be brought in the same county within two years after 
i ts rendition, (1) except in cases of his death, resignation, in
capacity to act, or removal from the county, or that thepro-
c ess was not personally served on the defendant, or on all , 
the defendants, or in case of the death of some of the parties, 
or where the docket or record of such judgment is or shall 
have been lost or destroyed. 

SEC. 14. Feigned issues are abolished, and instead thereof, Peigned issues 
in cases where the power heretofore existed to order a feie-ned abolished and 

1. . • n j . , , . ° order for trial 
issue, or when a question of fact, (not put in issue by the substituted 
pleadings,) is to be tried by a jury, an order for the trial 
may be made, stating distinctly and plainly the question of 
fact to be tried, and the issue joined between the parties 
see Sec. 274, Title 11—and such order shall be the only au
thority necessary for such trial. 

TITLE HI. 

PARTIES TO CIVIL ACTIONS. 

SECTION 15. Action to be in the name of the real party in interest. 
16. Assignment of a thing in action not to prejudice a defence 
17. Executor or Trustee may sue without the persons bene

ficially interested. 
18. When a married woman is a party, the husband to be 

joined, except, &c. • • 
19. When husband cannot be joined, sue by next friend or 

as sole. . ' 

Se^ 241 rto266 °f o o m m e n c i n s CiTil Aot iona ' s ee Statutes of Limitation, Title I, 
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SECTION 20. Infant to appear by guardian—how appoipted. Fat at r • 
or mother, may prosecute for seduction of daughter, 
Father, or mother, may sue for injury to child. W..«.n 
father has deserted family, wife may prosecute c r 

defend. 
22. Who may be joined as defendants. 
23. Parties united in interest when to be'joined, and when 

one or more may sue and defend for the whole. 
24. Plaintiff may sue in one action all the parties to commer

cial paper. 
' 25. Actions when not to abate by death, marriage, or other 

•.', ' disability, and proceedings in such case. 
26. -Court when to decide controversy, or to order other par

ties to be brought in. Proceeding instead of bill of 
interpleader. 

Action to be SEC. 15. Every action must be prosecuted in the name of 
fa the name of t h e r e a l party in interest, except as otherwise provided in 
in interest Section seventeen of this Title; but this Section shall not be 

deemed to authorize the assignment of a thing in action not 
arising out of contract. 

SEC. 16. In case of an assignment of a thing in action, the 
Assignment of a c ^ | o n s n a l l be in the name of the original party for the "use" 
tionnottopi-e-of the assignee, and shall be without prejudice to any set-off 
lence9 & d<!"or o t u e r defence, existing at the time of or before notice of 

the assignment, but this Section shall not apply to a negotia
ble promissory note or bill of exchange transferred in good 
faith, and upon good consideration before clue. 

SEC. 11. An Executor or Administrator, a Trustee of an 
Executor or express trust, or a person expressly authorized, by statute, 

Bue'wtthoutthemay sue without joining with him the person for whose ben-
persons benefi- eg^ ^he a c t ion is prosecuted; a trustee of an express trust, 
ed y within the meaning of this Section, shall be construed to in

clude a person with whom or in whose name a contract is 
When a mar-made for the benefit of another. 

tied woman is g l g -when a married woman is a party, her husband party the nus- ^^^« • . ^ ** 
band to be join m u s t be joined with her, except that ; 
e d 1. When the action concerns her separate property, she 

Except may sue alone. 
2. When the action is between herself and husb md, she 

may sue or defend alone. ' • 
noT'muWsue SEC. 1 9- B u t w u e r e t n e husband cannot be joined with 
by next friend h e r a s herein provided, she may prosecute and defend by 

her next friend, or as a feme sole, unless she be within the 
scope and meaning of subdivision 3, of Sec. 39, Title 5. 
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SEC. 20. When an infant is a party, he must appear by 
his next friend or guardian as uow provided by law. . Such T . . . 

. , , / £ , Infant to ap-
guardian may be appointed by the Court or Judge before pear by guar-
whom the action is pending, or to be instituted. i a u 

The guardian shall be appointed, when the infant is plain
tiff, upon the application of the infant, if he be of the age of 
fourteen years ; or if under that age, upon the application 
of his general or testementary guardian, if he have any, or 
of a relative or friend of the infant. If made by a relative 
or friend of the infant, notice thereof must first be given to 
such guardian, if he has one ; if lie has none, then to the 
person with whom such infant resides. 

When the infant is defendant, upon the application of the 
infant, if he be of the age of fourteen years, and apply with
in twenty days after the service of the summons. If he be 
under the age of fourteen, or neglect so to apply, then upon 
the application of any other party to the action, or of a rela
tive or friend of the infant, after notice of such application 
being first given to the general or testamentary guardian of 
such infant, if he has one within this State ; if he has none, 
then to the infant himself if over fourteen years of age, and 
within the State ; or if under that age, and within the State, 
to the person with whom the infant resides. 

A father, or in case of his death, or desertion of his family, 
the mother may prosecute as plaintiff for the seduction of 
the daughter, and the guardian for the seduction of the 
ward, though the daughter or ward be not living with, or in 
the service of the plaintiff, at the time of such seduction, or 
afterwards, and there be no loss for sevice. 

A father, or in case of his death; or desertion of his family, 
the mother may maintain an action for the injury of the 
child, and the guardian for the injury of a ward. 

When a husband and father has deserted his family, the 
wife and mother may prosecute or defend, in her own name, 
(1) any action which he might have prosecuted or defended, 
and shall have the same powers and rights therein as he 
might have had. 

SEC. 21. All persons having an interest in the subject of 
the action and in obtaining the relief desired, must be joined 

(l) See Sec. 276, Majority "Report. I feel disposed to dispense with the use 
of the name of the husband, by the wife and mother, who is compelled to act 
as the head of a family, and provide for its physical and mental wants, by 
all means leave her free from the thraldom of him who has imposed upon 
her this responsibility. 
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Who may be a s plaintiffs or defendants, except as otherwise provided in 
joined as plain- this Title, 
tiiis 

SEC. 22. Any person may be made a defendant, who has or 
p Who may be claims an interest in the controversy, adverse to the plain-
iendants18 *" ^> o r w n 0 ig a necessary party to a complete determination 

or settlement of the questions involved therein. 
SEC. 23. Of the parties to the action, those who are united 

in interest must be joined as plaintiffs or defendants ; but 
Parties united if the consent of any one, who should have been joined as 

when joined, plaintiffs, cannot be obtained, he may be made a defendant, 
or mows611 may t u e r e a s o n thereof being stated in the complaint, and when 
sue and defend the question is one of common or general interest to many 
forthewhole ^ , & , ., 

persons, or when the parties are very numerous, and it may 
be impracticable to bring them all before the Court, one or 
more may sue or defend for the benefit of the whole, but 
such proceeding shall be conducted equitably as to parties 
not before the Court. 
• SEC. 24. Persons severally liable upon the same obliga-

Plaintiffmay tion or instrument, including the parties to bills of exchange 
tioVaiithepar a m l promissory notes, may all, or any of them be included 
tiestooommer-in the same action, at the option of the plaintiff. 

S E C 25. No action shall abate by the death, marriage or 
other disability of a party, if the cause of action survive or 

notto abate by continue. In case of death, marriage, or other disability of 
deathmarrmge a party, the Court, on motion at any time within one year 
Mity and pro- thereafter or afterwards, on a supplemental bill of complaint, 
case16 m SU° m a y allow the action to be continued by or against his repre

sentative or successor. 
;Court whento SEC. 26. The Court may determine any controversy be -

decide contro- tween the parties before it, when it can be done without 
versy or to or- l ' 
der other par- prejudice to the rights of others or by saving their rights, 
_ies o e but when a complete determination of the controversy can

not be had without the presence of other parties, the Court 
shall order them to be brought in; and when in an action for 
the recovery of real or personal property, a person, not. a 
party to the action, but having an interest in the subject 
thereof, makes application to the Court to be made a party, 
it may order him to be brought in by the proper amendment. 
A defendant, against whom an action is pending, upon a 
contract, or for specific, real, or personal property, may at 
any time before, answer upon affidavit, state that a person, 
not a party to the action, and without collusion with him, 
makes against him a demand for the same debt or property, 
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-and.upon due notice to such person, and the adverse party p r 0 0 e e (w 
apply to the Court for an order to substitute such person inin3tead of b'H 
his place, and discharge him from liability to either party, 
on his depositing in Court the amount of the debt, or deliv
ering the property or its value to such person as the Court 
may direct, and the' Court may, in its discretion, make the 
•order. 

TITLE IV. 

VENUE IN CIVIL ACTIONS. 

SECTION 27. Certain actions to be tried where the subject is situated. -
28.. Other actions where the cause arose. 
29. Other actions according to the residence of the parties 

unless changed on demand of defendant. 
30. In what cases place of trial may be changed. 
31. Where place of trial is changed, papers to be transferred 

also.. 

SEC 27. Actions for the following causes must be tried 
in the county in which the subject of the action or some part certain actions 
thereof is situated, subject to the power of the Court to *? be tried 

, where the snb-
•change the venue in the cases provided by statute: ject is situated 

1. For the recovery of real property, or of an estate or 
interest therein, or for the determination in any form of such 
.right or interest, and for injuries to real property: 

2. For the partition of real property : 
3. For the foreclosure of a mortgage of real property: 
4. For the recovery of. personal property distrained for 

. any cause. 
SEC. 28. Actions for the following causes must be tried in 

the county where the cause or some part thereof arose, sub- other actions 
ject to the like powers of the Court to change the venue in w

ja |
recauBea~ 

the cases provided by statute : •; 
1. For the recovery of a penalty or forfeiture imposed by 

statute, except that when it is imposed for an offence com
mitted on a lake, river, or other stream of water, situated in 
two or more counties, the action may be brought in any one 
county bordering upon such lake, river, or stream where the 
offence was committed : Provided, That no county shall in
tervene between the place of the offence and that of trial. 

2. Against a public officer, or person specially appointed 
to execute his duties, for an act done by him in virtue of his 
• office, or against a person who, by his command, or in his 
. aid, shall do anything touching the duties of such officer. 
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' SEC. 29. In all other cases, the action shall be tried in 
the county in which the defendant or any of them shall reside 

Other actions at the commencement of the .action, Provided, That such ac-
thewesHieiicet'011 a s ' s s e t f ° r t n m t n ' s section, maybe tried in the county 
of the parties where the defendant is served with process, And, provided 
on demand ^further, , That nothing in this section shall be construed to 
defendaut change the venue where an action against a corporation 

might have been heretofore tried, save that in an action 
against an insurance company, the same may be tried in the 
county where the cause of action arose ; or if none of the 
parties shall reside in the State, the same may be tried in 
any county which the plaintiff shall designate in his com
plaint, subject, however, to the power of the Court to 
change the venue in the cases provided by statute. If the 
county designated for that purpose in the complaint, be not 
the proper county, the action may, notwithstanding, be tried 
therein,.unless the defendant, before the time for answering 
expire, demand, in writing, that the trial be had in the prop
er county, and the place of trial be thereupon changed by 
consent of parties, or by order of the Court as provided in 
this section. 

SEC. 30. The Court may change the venue in the following 
In what cases cases : 

mayebe°chaiiB- *• Where the county designated for that purpose in the 
ed complaint, is not the proper county : • 

2. Where there is reason to believe that an impartial trial 
cannot be had therein: 

3. When the convenience of witnesses and the ends of 
justice would be promoted by the change. 

SEC. 31. When the venue is changed, all other proceed-
Where the * n £ s shall be fla(i i n the county to which the venue'is changed 

place of trial is unless otherwise provided by the consent of the parties in 
pera t o be writing duly filed, or by order of the Court, and the papers 
transferred ai- 8Dall be filed or transferred accordingly. 

TITLE V. 

MANNER or COMMENCING CIVIL ACTIONS. 

SECTION 32. Actions, how commenced. Summons.. 
33. Summons, requisite of. 
. 34. Notice to be inserted in certain actions. 
35. Complaint need not be served with summons. In such 

case, summons must state where it is or will be filed : 
when must be served :• when notice of object of suit 
may be served with summons. 
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36. Defendant unreasonably defending, when to pay costs. 
37. Notice of pendency of action affecting title to real prop

erty. 
38. Summons, by whom served. 
39. Summons, how served and returned. • 
40. Publication when defendant cannot he found. Affidavit 

what to contain : in what cases publication may bo • 
made: what the order shall contain : personal service 
of summons and complaint, equivalent to publication: 
when defendant may be allowed to defend : bonds for 
restitution : in all cases, complaint to be first filed. 

41. Proceedings when there are several defendants and part 
only are served. 

42. When service complete in case of publication. . 
43. Service of summons, how proved. 
44. When jurisdiction of an action acquired by Court. 

SEC. 32. Civil actions in the Courts of Record of this State 
shall be commenced by the service of a summons issuing out Actions how 
of and under the seal of the Court, dated the day of its issue, c o m m e a c e ( 1 

and tested by the clerk of said Court, and returnable on a 
day therein named. (1) 

SEC. 33. The summons shall be subscribed by the clerk, „ 
•> ' Summons, ro-

and directed through the proper officer to the defendant, and quisite of &c 
shall require him to answer the complaint and file his answer 
or a copy thereof in the office of such clerk, as follows:— 
If the summons shall be served upon the defendant twenty 
days before the session of any general or special term of the 
Court, on the first day of such term ; if it be served at a 
period within twenty days of the commencement of such 
term, then such answer, or a copy thereof, shall be so filed 
within thirty days after the service of such summons, unless 
further time be given by the Court upon motion. 

SEC. 34. The Clerk shall insert in the summons a notice 
in substance as follows : 

1. In an action arising on contract for the recovery of in^°]™,ej*0 ** 
money only, that the plaintiff will move the Court for judg-tain actions 
ment for a sum specified therein, if the defendant fail to ans
wer the complaint in twenty or thirty'days, (as the case may 
be,) after the service of the summons, in accordance with the 
provisions of the last preceding section. 

2. In other actions, that if the defendant shall fail to 
answer the complaint within the time specified in the last 
preceding section, after service of the summons, the plaintiff 
will apply to the Court for the relief desired in the complaint. 

(1) See Sees. 288 and 289 of the Majority Report. 
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SEC. 35. A copy of the complaint need not be served with 
Complaint the summons. In such case the summons shall state where 

seervded "with* t h e c o m P l a i n t i s or will be filed. And if the defendant, with-
swnmons in in twenty days thereafter, in person or by attorney, demand, 
mons must in writing, a copy of the complaint, specifying a.place within 
I f o r i ^ - U ^ t h e State where it may be served, a copy of it shall be serv-
aei ed within twenty days thereafter accordingly ; ' and after 

such service, the defendant shall have twenty (or thirty) days 
When must be to answer ; but only one copy need be served on the same 

attorney. In the case of a defendant against whom no per
sonal claim is made in an action, the officer (1) may deliver 
to such defendant, with a summons, a notice setting forth 

When notice the general object of the action. A brief description of the 
snitamaynbef P r 0 P e r t v affected by it, if it affect specific, real or personal 
served with property, and that no personal claim is made against such 

defendant, in which case no copy of the complaint need be 
served on such defendant, unless, within the term for ans
wering, he shall, in writing, demand the same. 

Defendant un- ®EC- ^ . If a defendant on whom such notice is served, 
reasonably de-unreasonably defend the action, he shall pay costs to the 
fending when , • .•& -e , j r. o n / 
to pay costs plaintiff 11 ordered by the Court. 

Notice of pen- SEC. 31. In an action affecting the title to real property, 
a f f e c t o g ^ t ' a e ^ P 1 ^ ' 1 1 ^ a t t h e time of filing the complaint, or at any 
-to real estate 'time afterwards, may file with the Register of Deeds of each 

county in which the property is situated, a notice of the pen
dency of the action, containing the names of the parties, the 
object of the action, and a description of the property in that 
county affected therebj' ; and if the action be for the fore
closure of a mortgage, such notice must be filed twenty days 
before judgment, and must contain the date of the mortgage, 
the parties thereto, and the time and place of recording the 
same. From the time of filing only, shall the pendency of 
the action be constructive notice to a purchaser or incum
brancer of the property affected thereby. 

SEC. 38. The summons may be served by the Sheriff of the 
Snmmons by county where the defendant may be found, or by any other 

-whom served p e r s o n not a party to the action duly deputised to execute or 
serve the same. 

(1) It is contemplated by this Act, that all original and final process 
be served or executed by the duly elected and sworn officers of the law, or 
their deputies. I will here remaik, that it is urged SB an objection to this sys
tem, that the "officers charge.too much, " to this 1 reply that they charge no 
more than do attorneys for the same service, yet if these fees are too high, let 
ihem be at once reduced. 
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The service shall be made and the summons returned, with 
proof of the service, to the clerk whose name is subscribed 
thereto, with all reasonable diligence. 

The Clerk issuing the summons may at the instance of the 
plaintiff, by endorsement thereon, fix the time in which the 
same shall be served, and the same shall, if practicable, be 
served accordingly. 

SEC. 39. The summons shall be served by delivering a copy 
thereof, as follows : Summons how 

1. If the suit be against a corporation, to the President or turned 
other head of the corporation, Secretary, Cashier, Treasurer, 
Director or Managing Agent thereof; but such service can be 
made in respect to a foreign corporation only when it has 
property within this State, or the cause of action arose 
therein. 

2. If against a minor, under the age of twenty-one years, 
to such minor personally, and also to his father, mother, or 
guardian, or if there be none within the State, then to any 
person having the care or control of such minor, or with 
whom he shall reside or in whose service he shall be em
ployed. 

3. If against a person judicially declared to be of un
sound mind, or incapable of conducting his own affairs, in 
consequence of habitual drunkenness, and for whom a com
mittee or guardian has been appointed, to such committee or 
guardian, and to the defendant personally. 

4. In all other cases to the defendant personally, or if not 
found, by leaving a copy thereof at his usual place of. abode, 
in presence of some one of the family of suitable age and dis
cretion, who shall be informed of the contents thereof. 

SEC. 40. When the person on whom the service of the tt?ontamWliat 

summons is to be made, cannot, after due diligence, be found 
within the State, and that fact shall appear by affidavit to 
the satisfaction of the Court or a Judge thereof, or Court 
Commissioner, and it shall in like manner appear that a 
cause of action exists against the defendant in respect to 
whom the service is to be made, or that he is a necessary or 
proper party to an action relating to real property, in this 
State, such Court or Judge may grant an order that the ser-
vice be made by the publication of the summons, in either of 
.the following cases: 

1. Where the defendant is a foreign corporation and has ^n what oases 
property within this State, or the cause of action arose He made0" 
therein. 
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2. When the defendant, being a resident of this State, has 
departed therefrom with intent to defraud his creditors or 
avoid the service of a summons, or keeps himself concealed 
therein with the like intent. 

3. Where he is a non-resident but has property therein, 
and the action is on contract, and the Court has jurisdiction 
of the subject of the action. 

4. Where the subject of the action is real or personal pro
perty in this State, and the defendant has or claims a lien or 
interest, actual or contingent therein, or the relief desired 
consists wholly or partly in excluding, the defendant from 
any interest or lien therein. 

5. Where the action is for divorce in the cases prescribed 
by law: 

The oider shall direct the publication to be made in one 
What the or- newspaper, to be designated by the Court, as most likely 

tain to give notice to the person to be served, and for such length 
of time as shall be deemed reasonable, not less than once a 
week for six weeks, nor more than six months. 

In case of publication, the Court or Judge shall also direct 
a copy of the summons and complaint to be forthwith depos-

[Personal ser-ited in the post office, directed to the person to be served, at 
jnongandeo^ his place of residence, unless it appear that such residence 
niamt equivi-js n e i ther known to the party making the application, nor 
cation can with reasonable diligence be ascertained by him. (1) 

When the publication is ordered, personal service of a 
copy of the summons and complaint out of the State, shall 
be equivalent to publication and deposit in the post office. 

If the summons shall not be personally served on a defend-
When defend- ant, nor received by such defendant, throuerh the post office, 

ant may he al-. ' . , , „ . , . . , . 
lowed to de-in the cases provided for in this section, he or his represent-

atives shall, on application and sufficient cause shown, at 
any time before judgment, be allowed to defend' the action ; 
and except in actions for divorce, the defendant or his repre
sentative may, in like manner, upon good cause shown, be 
allowed to defend after judgment, at any time within one 
year after notice thereof, and within three years after its 

titution in I n rendition, on such terms as shall be just, and if the defence 
Bnoh cases b e successful, and the judgment or any part thereof, shall 
be hret filed have been collected or Otherwise enforced, such restitution 

may thereupon be compelled as the Court shall direct; and 
the Court shall require bonds to be given for such restitution 

(1) See See. 42, this Title. 
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before execution is issued, as is now required by law, but the 
title to property sold under such judgment, to a purchaser 
in good faith, shall not thereby be affected; and in all cases 
where publication is made, the complaint shall be first filed, 
and the summons as published shall state the time and place 

' of such filing. 
SEC. 41. When the action is against two or more defend

ants, and the summons is served on one or more but not on where there"69 

all of them, the plaintiff may proceed as follows: »^nts™1 nd 
1. If the action be against several persons jointly indebt-part only are 

ed upon a contract, he may proceed against the defendant s e r v e 

served, unless the Court shall otherwise direct; or, 
2. In an action against defendants severally liable, he 

may proceed against the defendant or defendants, served in 
the same manner as if such defendant or defendants were the 
only parties proceeded against; Provided, That this shall not 
be so construed as to permit the plaintiff to neglect or refuse 
to take steps to perfect his judgment against a principal 
debtor, who is within the jurisdiction of the Court, while h%,^;-
is prosecuting the same demand against a surety. •'"'$*/ 

3. If all the defendants have been served, judgment may v-
be taken against any or either of them severally, when the 
plaintiff would be entitled to judgment against such defend
ant or defendants, if the action had been against them, or. 
any of them alone. (See Sec. 158, Title 8.) 

SEC. 42. In the cases mentioned in Section forty, the ser- when service 
vice of the summons shall be deemed complete at the expira- cas^'of^nbU-
tion of the time prescribed by the order for publication. cation 

SEC. 43. ' Proof of the service of the summons and of the 
complaint, or notice, if any, accompanying.the same, shall bemonahowproy 
as follows: . e d 

1. If served by the Sheriff, his certificate thereof; or, • 
2. If by any other person, his affidavit thereof; or, 
3. In case of publication, the affidavit of the printer or 

his foreman or principal clerk, showing the same, and an 
affidavit of a deposit of a copy of the summons in the post 

' office, as required by law, if the same shall have been depos
ited; or, 

4. The written admission of the defendant. In case of 
service otherwise than by publication, the certificate, affida-
•davit or admission shall state the time, place, and manner of 
service. 

SEC. 44. From the time of the service of the summons in 
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When jnrisdic-a cî vil action, or the allowance of a provisional remedy, the 
tion of action ( j o u r t shall be deemed to have acquired jurisdiction, and to 

have control of all the subsequent proceedings. A voluntary 
appearance of a defendant is equivalent to a personal service 
of the summons upon him. 

TITLE Yl. 

PLEADINGS IN CIVIL ACTIONS. 

g CHAPTEE 1. The complaint. 
2. The demurrer. 
3. The answer. 
4. The reply. 
5. General rules of pleading. 
6. Mistakes in pleading and amendments. 

CHAPTER I. 

THE COMPLAINT. 

SECTION 45. Forms of pleadings heretofore existing, abolished—suffi
ciency of. 

46. First pleading to he complaint. 
47. Complaint, what to contain. 

SEC. 45. The forms of pleading heretofore existing, are-. 
Forms of modified or abolished, and hereafter the forms of pleading in 

pleading here- civil actions, in Courts off Record, and the rules by which the 
tofore existing . - . . 
abolished • sufficiency of the pleadings are determined are those pre

scribed by this act. 
SEC. 46. The first pleading on the part of the plaintiff is 

t ^ t c ^ t h e complaint. 
plaint SEC. 47. The complaint shall contain, 

Complaint 1. The title of the cause, specifying the Court in which 
Trtmttocon- the action is brought, the county in which the plaintiff de

sires the trial to be had, and the names of the parties to the 
action, plaintiff and defendant: 

2. A plain and concise statement of the facts constituting 
the cause of action without unnecessary repetition : 

3. A prayer for the relief to which the plaintiff supposes 
himself entitled; if the recovery of money be sought, the 
amount thereof shall be stated. 

CHAPTER II. 

THE DEMURRED. 

SECTION 48. Defendant to demur or answer. « 



TitU VI.] PLEADINGS AND PRACTICE. 19.1 

49. When the defendant may demur and causes of demur. 
50. Demurrer must specify grounds of objections to com

plaint. 
51. How to proceed if complaint be amended. 
52. Objection not appearing on complaint, may be taken by 

answer. 
53. Objection when deemed waived. 

SEC. 48. The only pleading on the part of the defendant 
is either a demurrer or an answer. I t must be served within 
twenty days after the service of the summons, or a copy of demur or an-
the complaint if demanded. ,. ' s w e r 

SEC. 49. The defendant may demur to the complaint, when 
it shall appear upon the face thereof; either, „ , iV . 

„ , . . , . . ' , P When the de— 
1. That the Court has no jurisdiction of the person of fendant may 

the defendant, or the subject of the action ; or, ctmel ofde-
2. That the plaintiff has no legal capacity to sue ; or, m u r 

3. That there is another action pending between the same 
parties for the same cause ; or, 

4. That there is a defect of parties, plaintiff or defendant; 
or, 

5. That several causes of. action have been improperly • 
united ; or ,( l ) 

6. That the complaint does not state facts sufficient to 
constitute a cause of action. 

SEC. 50. The demurrer shall distinctly specify the grounds 
of objection to the complaint. Unless it do so, it may be demurrer 

i i i i must specify 
disregarded. I t may be taken to the whole complaint, or to grounds of ob--
any of the alleged causes of action stated therein. pMat *° °°m~ 

SEC 51. If the complaint be amended, a copy therof must 
be served on the defendant, who must answer the same with- How to pro-
in twenty days, or the plaintiff upon filing with the clerk, ceed if com- ^ 
due proof of the service, arid of the defendant's omission, mended 
may proceed to obtain judgment as provided by Section 158, 
but where an application to the Court for judgment is neces
sary, eight days' notice thereof must be given to the de
fendant. 

S E C 52. When any of the,matters enumerated in section Objection not 
forty-nine do not appear upon the face of the complaint, the complaint may 
objection may be taken by answer. be taken by an. 

S E C 53. If no such objection be taken, either by demur
rer or answer, the defendant shall be deemed to have waivedwhen deemed" 
the same, excepting only the objection to the jurisdiction ofwaivei1 

(1) See Sec. 80, Title 6. 



192 CODE OF [Title VI. 

the Court, and the objection that the complaint does not state 
facts,sufficient to constitute a cause of action. 

CHAPTER III. 

THE ANSWER AN.D KEPLY. 

SECTION. 54. Answer, what to contain. 
55. What constitutes a set-off. 
56. May set forth as many grounds of defence as exist, but 

must be separately stated. • 
57. Demurrer as to some causes of action, and answer as to 

others. 
58. Sham defences to be stricken out on motion. ' 
59. Reply, when necessary, and what to contain. What 

case plaintiff may demur to answer. 
60. When defendant may move for judgment upon an ans

wer. 
61. Demurrer to reply. 

A „ „ i.„. SEC. 54. The answer of the defendant must contain, Answer w Hat # ' 
•to contain 1. A general or specific denial of each material allegation 

of the complaint, controverted by the defendant, or of any 
knowledge or information thereof sufficient to form a belief; 
- ( 1 ) 

2. A statement of any new matter constituting a defence 
or set-off, in concise language, without unnecessary repeti
tion. 

Whatconati- gEC- 55. The set-off (2) mentioned in the last section, 
must be one existing in favor of the defendant and against 
the plaintiff, between whom a several judgment might be 
had in the action, and arising out of one of the following 
causes, of action: 

1. A cause of action arising out of the contract or transac
tion set forth in the complaint, as the foundation of the plain
tiff's claim or connected with the subject matter of the 
action. 

2. In an action arising on contract, any other cause of ac
tion arising clso on contract and existing a t the commence- ' 
ment of the action. (See Sec. 59, 75, Title 6.) 

SEC. 5j>. The defendant may present by answer as many 
defences and set-offs as. he may have, whether they be such 

(1) See Sec. 75,-this Title. 
(2) I h&v.' caused the "• Setoff " to embrace whatever is included in the 

Majority Report, under both the set-off and counter claim combined.—See Sec. 
1109, Title 1. 
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. . . - \ 
May set fortfc 

as have been heretofore denominated legal or equitable, or as many 
both, they must each be separately stated, and refer to the f^n^as exist 
causes of action which they are intended to answer, in BuchJ,°t„m'i3*be. 

„. ., ,. . . •, separately sta-
manner that they may be intelligibly distinguished. : ted 

SEC. 51. The defendant may demur to one or more of sev
eral causes of action stated in the complaint and answer t h e ^ ^ ^ J S S 
residue. - ~ action and an-

SEC. 58. Sham and irrelevant answers and defences may ere 
be stricken out on motion, and upon such terms as the CourtSnam defences 
may, in its discretion, impose. • ' • to be stricken. 

o t » TTTI ;•• • • •.. •• ' *•• , . ..out on motion 

SEC. 59. When the answer contains new matter, consti 
tuting a set-off, the plaintiff may, within twenty days, reply c S ^ a n d 8 * 
to such new matter, denying, generally or specifically,,eachwhattocon-
allegatkm controverted by him, or any knowledge or infor
mation thereof, sufficient to form a belief, and he may allege, 
in concise language, without unnecessary repetition, any 
new matter not inconsistent .with the complaint constituting 
a defence to such new matter in the answer, and the plaintiff 
may, in all cases, demur to the answer, for insufficiency, when 
upon its face it does not constitute a defence, stating in his 
demurrer, the grounds, thereof, and^he plaintiff may demur plaintiff may 
to one or more of several defences or set-offs, set up in t h e g ^ r t o a n " 
answer, and reply to the residue. (1) 

SEC. 60, If the answer contain a statement of new mat
ter constituting a set-off or defence, and the plaintiff fail to When defend-
reply or demur thereto within the time prescribed ,by law?for judgment8 

the defendant may move, on a notice of not less than ten^P°nanan-J ' • • awer 
days, for such judgment as he is entitled to upon such state
ment, and if the case require it, a writ of; inquiry may issue, 
and a' Jury assess the damages. * 

SEC. 61. If a reply of the plaintiff to any defence set up 
by the answer of the defendant be insufficient, the defendant Demurrer io 
may demur thereto, stating therein the cause of such de- reP1* 
murer. 

CHAPTER V. 

GENERAL RULES OF PLEADING. 

SECTION 62. Pleadings, how subscribed and when verified. 
63. Verification of pleadings. 
64. How to state an account in pleading. 
65. Pleadings to be liberally construed. 

1) Bee Sec. 75 of this Title. 
13 
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66. Irrevalent and redundant matter to be stricken out—made 
more certain. 

67. Judgments, how to be pleaded. 
68. Condition precedent, how to be pleaded. 
69. Private statutes, how pleaded. 
70. Libel and slander, how stated in complaint. 
71. Answer in such cases. 
72. In actions to recover property distrained for damage, an

swer need not set forth title. 
73. What causes of action may be joined. 
74. To what such causes must belong. 
75. Allegation not denied, when to be deemed true. 
76. What matters deemed controverted without reply—-mate

rial allegation defined. 

Heading—how SEC. 62. Every pleading in a Court of Record must be 
subscribed and . ••, , •. ., , , • , , *"««>»" ^c 
-when verified subscribed by the party, or his attorney, and when a pleading-

is verified, every subsequent pleading, except a demurrer 
must be verified also. 

•*r •« .• « SEC. 63. The verification must be to the effect, that the verification of . ,, , . , „ ,, ' ^ 
pleadings same is true to the knowledge of the person making it, ex

cept as to those matters stated on information and belief 
and as to those, he believes them to be true, and must be by 
the affidavit of the party, or if there be several parties 
united in interest and pleading together, by one at least of 
such parties acquainted with the facts, if such party be 
within the county where the attorney resides, and capable of 
making the affidavit. The affidavit may also be made by 
the agent or attorney, if the party be absent or incapable 
of making the same, and if the action or defence be founded 
upon a written [instrument for the payment of money, and 
such instrument be in the possession of the agent or attor
ney ; or if all the material allegations of the pleadings be 
within the personal knowledge of the agent or attorney. 
"When the pleading is verified by any other person than the 
party, he shall set forth in the affidavit his knowledge, or the 
grounds of his belief on the subject, and the reasons'why it 
is not made by the party. When a corporation is a party, 
the verification may be made by an officer thereof. And 
when the State, or any officer thereof in its behalf is a party, 
the verification may be made by any person acquainted with 
the facts. The verification mcy be omitted when an admis
sion of the truth of the allegations might subject the party 
to a prosecution for felony. And any pleading may be used 
in a criminal prosecution against the party as proof of a fact 
admitted or alleged in such pleading. 
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SEC. 64. It shall not be necessary for a party to set forth 
in a pleading the items of an account therein alleged, t>utHowt0Btat 

he shall deliver to the adverse party, within ten days after aan account 
demand thereof, in writing, a copy of the account: which, if 
the pleading is verified, must be verified by his own oath, or 
that of his agent or attorney, to the effect that he believes it 
to be true, or be precluded from giving evidence thereof, or if 
an inspection of the original books of account shall be de
sired by a party, the same shall be produced on notice. The 
Court, or a Judge thereof, may order a further account when 
the one delivered is defective; and the Court may in all cases 
order a bill of particulars of the claim of either party to be 
furnished. 

SEC. 65. In the construction of a pleading for the purpose pleadings to be 
of determining its legal effect and intent, its allegations liberally con-
shall be legally yet liberally construed, with a view to sub
stantial justice between the parties. . •__„ 

SEC 66. If irrelevant and redundant matter be inserted in Irrelevant andj 
a pleading, it may be stricken out on m&tion of any person tlrtobTstrick-
aggrieved thereby; and when the allegations of a pleadingen out 

are so indefinite or uncertain that the precise nature of the 
charge or defence be not apparent, the Court may require 
the pleading to be made legally definite and certain. 

SEC. 6t. In pleading a judgment or other determination of 
a Court or officer of special jurisdiction, it shall not be neces- f°beheaded* 
sary to state the facts conferring jurisdiction, but such judg
ment or determination may be stated to have been duly given 
or made. If such allegation be controverted, the party 
pleading shall be bound to establish on the trial the facts 
conferring jurisdiction. 

SEC 68. In pleading the performance of conditions prece-Con(1}tjon pre. 
dent in a contract, it shall not be necessary to state the facts cedent how to 
showing such performance, but it may be stated generally 
that the party duly performed all the conditions on his part, 
and if such allegation be controverted, the party pleading 
shall be bound to establish on the trial the facts showing 
such performance. In an action or defence founded upon an 
instrument for the payment of money, it shall be sufficient 
for the party to give a- copy of the instrument, and to state 
that there is due to him thereon from the adverse party, a 
specified sum which he claims, and for which he asks judg
ment. 

SEC. 69. In pleading a private statute, or a right derived 
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Private Btatnte therefrom, it shall be sufficient to refer 'to such statute by its 
—how pleaded title and the day of its approval, and the Court shall there

upon take.judicial notice thereof. 
SEC. tO. In an action for libel or slander, it shall not be 

necessary to state in the complaint any extrinsic facts for the1; 
dir—how ste?" P u r P o s e of showing, the application to the plaintiff of ihe de-
tedin com- famatory matter out of which the cause of action arose; but 
p a m it shall be sufficient to state generally that the same was pub

lished or spoken of and concerning the plaintiff, and if such 
allegation be controverted, the plaintiff shall be 'bound to ete-
tablish on trial that it was ;s6 published or spoken; Provided 
always, That any words written or spoken of a woman or 
maiden which amount, in common parlance, to an imputation 
uponhor chastity, such words shall be deemed and held to be 
actionable without proving special damages. 

SEC. 11. In the actions mentioned in the last section, the 

c a°™ e r m 8 a o defendant may, in his answer, allege both the truth of the 
matter charged as defamatory, and. any mitigating circum
stances, to reduce the amouni of damages; and whether he 
proye the justification or not, he may give in evidence the 
mitigating circumstances. 

In action to re- SEC. 72. In an action to recover the possession of pro-
distoamedPfortyPerty distrained, doing damage, (damage feasant) an an-
damage, an- swer that the defendant or person by whose command he 
swer need not , , „ , . . 
set forth title acted, was law fully possessed oi the real property upon which 

the distress was made, and that the property distrained was 
at the time doing damage thereon, shall be good, without 
setting forth the title to such real property. 

SEC. 73. The plaintiff may unite in the same complaint 
what causes of several causes of action, whether they be such as have been 
joined in same heretofore denominated legal or equitable or both, where 
ac*ion they arise out of— 

1. The same transaction, or transactions connected with 
the same cause of action: 

2. Contract, express or implied; or, *'; 
3. Injuries with or without force, to person and property, 

or either; or, 
4. Injuries to character; or, 
5. Claims to recover real property, with or without dam

ages for the withholding thereof, and the rents and profits of 
the same; or, 

6. Claims to recover personal property with or without 
damages for the withholding thereof; or, 

\ 
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., ?,.,. Claims against a Tru|tij£ by vjr^e of a contract, or by 
operation of law. ' .. ' . 

SEC. 14. But the qauses^of actipn so united; must all be- TO what such 
long to one of these classes, andjlnust affect-all tjie parties ca^esmnitbe 

•„tq.thq action, and not.rrequire_ .different places of trial, and 
must be stated separately. , , iV .• . . - , . . ; , 

SEO. 15. Every material allegation, of the cqmplaint not Allegation not 
f pacifically controverted by the answqp, as.prescribed in. Sec- bedeemed̂ rae 
tion 54, and, eyery material allegation of new matter in the 
answer constituting a setoff, not controverted by the reply, 
as prescribed in. Section 59, shall, for the purposes of the ac-

,tiqn, be taken as true.. ... 
SEC. 16. But the allegation of new matter in the answer, What matters 

not relating to a sett-off, or to matter xuaterial to the defence, verted without 
or of such new matter,- in ,.a reply, is to be deemed cpntro-r*P'y 

verted by the adverse party as upon a direct deniaj or ayoid-
ance, as the', case may require, but tbe , allegation of new 
matter, in a reply, shall pot in any respect .conclude the de-
ifendant, iwhq m,ay, on, rthe trial, countervail it by proofs, either 
in1djrlept denial,! qr;by,wayof ayqida^ace. . 

.-,; ^ material; alleg.aijpni^ioii,?: essential, tqithe qla.iin pr<ie-
r j;fenqqi(and .which cquld, not ;be, strifikenfroin thqpleading,(With-
7iqvit ieiftyang.itinsufficient or defective. . .<. , , 

'.f. t ' f :": '' .'•.,.";.,;.'.<3Hii»tffi*tTTT." ;:;-'-: / 

' ''•- • "I-1 -• •••-•' 'IV ^ '"- • ••' JE6T>AftS. ' ' ; !'! :•'••' : ' : '' •-• - ' f' 

-. : , • •; ,-cM?&TA)S£S JNjPLEADRpS; AND: AMENDMENTS.. 

SECTION 77.. Material variances, b,pw provided for. '"• 
1 ' ' ' I : ;78.' ; tkmatferittlVair&irces; how providted for! •• 

'''''•-. ' T 79. ; What to be eleeiiied a Wiahtee.; ' ••i1.-•'.'•'.• i.-. 
I , '••. 80...Ameniimeul3:of)fi9urpe,andafii?i',dwvpren;:, 

,; , ^ 1 . , ^^endinents,;by.tlie.(>ourt. • .r . . . ..'. . 
. ,.,, , -j8'2. General control of CourtJover proceedings. '_ 

' 8 3 . feiiing a party by fictitious name, .when alltfwecl. '•'' 
84. No error or defect tobe'Tregaixied', trfflfe'ss :it affect's -silb-

-.;.'. ••:' :i:ronr-,_,J ;r:,5tantial!riglits!') ' ,•;."•••.; • >r!T •' . 
.: •[• ••;<{ .., 86,; tSapplemeotal ow»plainte,^,njjver (vMjeBly.,^ , . : , .,.. 

. . j . a S.EC. 1|1r!Jtfo, variance^ bfttween the allegations in a pleading 
,^#1$ $je. P̂ pQf ;?bal,l.bq dqenjed.material, unless 'it shall mis-an

a
Ce^ho 

, ,̂ ead tfie adverse party to. his prejudice in maintaining' his y*iei 

, action, pr d f̂en^e. upon its, me/jts. f Wherever it shall' b'e al-
'Jeged.that a^pa^ty has ,b.een e.o. misled,,that fact shall 1>e 

van-
,howpro-

http://ieiftyang.it


198 CODE OF {Title VI. 

proved to the satisfaction of %e Court, and in what respect 
he has been so misled, and thereupon the Court may order the 
pleading to be amended upon such terms as may be just. 

SEC. 18. Where the variance is not material as provided 
. . . in the last section, the Court may direct the fact to be found Immaterial va-. . . , , . , , . ,. 

rianoeg, how in accordance with the evidence, or may order an immediate 
provided for amendment without costs. 
What to be SEC. 19. Where, however, the allegation of the cause of 
^ m e d a vari ' action or defence to which the proof is directed, be un. 

proved, not in some particular or particulars only, but in its 
entire scope and meaning, it shall not be deemed a variance 
within the meaning of the last two sections, but a failure of 
proof. 

Amendments SEC 80. Any pleading may be once amended by the 
after°™murrerPartv °f course without costs, and without prejudice to'the 

proceedings already had, at any time before the period for 
answering it expires, or it can be so amended at any time 
within twenty days after the service of the answer or de
murrer to such pleading, unless it appear to the Court that 
it was done for the purpose of delay, and the plaintiff or 
defendant will thereby lose the benefit of a term, for which 
it is or may be noticed, and if it appear to the Court, that 
such amendment was made for that purpose, the same may 
be stricken out and such terms imposed as to the Court may 
seem just. In such case a copy of the amended pleading 
must be served on the adverse party. After the decision of 
a demurrer, either at a general or special term, the Court 
may, in its discretion, if it appear that the demurrer was in
terposed in good faith, allow the party to plead over on such 
terms as may seem just. If the demurrer be allowed for the 
cause mentioned in the 5th sub-division of section 49, the 
Court may, in its discretion, and upon such terms as may be 
just, order the action to be divided into as many actions as 
may be necessary to the proper determination of the cause 
of action therein mentioned. 

SEC. 81. The Court may, before or after judgment in fur-
Amendments therance of justice, and upon such terms as may be proper, 
by econ amend any pleading, processor proceedings, by adding or 

striking out the name of any party, or by correcting a mis
take in the name of a party, or a mistake in any other 
respect, or by inserting other allegations material to the 
case; or when the amendment does not change substantially 
the claim or defence, by conforming the pleading or proceed-
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ing to the facts proved, and to the extent provided in the 
Statute "Jeofails," protect the rights of the parties. 

SEC. 82. The Court may likewise, in its discretion, and Generai con_ 
upon such terms as may be just, allow an answer or reply totrolof court 
be made, or other act to be done, after the time limited byingrpro e 

this act, or by an order enlarge such time; and may also, in 
its discretion, and upon such terms as may be just, at any 
time within one year after making such extension, or of the 
entering of any order or decree, relieve a party from a judg
ment, order or other proceeding taken against him through 
his mistake, inadvertance or surprise, or excusable neglect, 
but not thereafter, and may supply an omission in any pro
ceeding; and whenever any proceeding taken by a party fails 
to conform in any respect to the provisions of this Code, the 
Court may in like manner and upon like terms permit an 
amendment of such proceeding so as to make it conformable 
thereto. 

SEC. 83. When the plaintiff shall be ignorant of the name 
of a defendant, such defendant may be designated in any by fictitious 
pleading or proceeding by any name, and when his true name {^®j wueaal-
shall be discovered, the pleading or proceeding may be 
amended accordingly. 

SEC. 84. The Court shall, in every stage of an action, dis-No error or fe=. 
regard any error or defect in the pleadings or proceedings, SSded'oinlora 
which shall not affect the substantial rights of the adverse it atfecu sub-
party, and no judgment shall be reversed or affected by rea
son of such error or defect. 

SEC 85, The plaintiff and defendant respectively may be supplemental 
allowed on motion, to make a supplemental complaint, ans-an™eriandi'Ke-= 
wer or reply, alleging facts material to the case, occurring ply 
after the former complaint, answer or reply, or of which the 
party was ignorant when his former pleading was made. 

' TITLE VII. 

PROVISIONAL REMEDY IN CIVIL ACTIONS.. 

CHAPTER 1. Arrest and bail. 
2. Claim and delivery of personal property. 
3. Injunction. 
4. Attachment. 

' 6 , Provisional remedies. 
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CHAPTEE I. 

ARREST AND BAH.. . • 

SECTION 86. No person to be arrested except as prescribed by this Act. 
' 87. Cases in which the defendant may be arrested.' 

; 88. Order for arrest, by whom' made. • ' . . . . . . 
89. Affidavit to obtain order. 
90. Security by plaintiff before order for arrest. 
91. Order—when made, and its form. 
.92. Affidavit and order to be delivered to Sheriff, and copy 

Served on defendant. • 
93. Arrest, how made. 
94. Defendant to be discharged on bail Or deposit, 
9&. Bail, how given. 
96. Surrender of defendant. 
97. Bail may arrest and surrender. 
98'. ' Bail, ho\v proceeded against. 

' 99. Bail, how exonerated. 
100. Delivery of undertaking to plaintiff, and its acceptance 

or rejection by him. 
•101. Notice of justification and new undertaking of other 

bail . . ' . • ' . • 
"102, Qualification'of'bail. ' . ' . ! ' • 

103. How to justify. 
104. Allowance of undertaking. ... • . " . . . . . ' , 

. 105. Deposit of money with Sheriff., . . - • 
, 106. . Payment of money by Sheriff. . 

' 107. Substitution of bail for deposit. 
108. ilcmey deposited, bow applied or disposed of. • ' ' 
109. Sheriff when liable as bail, and bis' discharge- ftorrt • lia

bility. '- • , " • ' ' : 
110.. Proceeding against Sheriff.- . i 

. • 111'.' 'Bail liable to Sheriff. ''•'.'. 
112. ^Motion to vacate, arrest br reduce bail. Imprisonment 

' for debt abolished. ' • '. : . •••'' ' '• • ' •'•' 
' li8. Affidavits on motion. '..'.' . ' ' . 

SEC. 86. No person shall be arrested in a civil action ex-
le arrested ex- cePt a s prescribed by this act; but this provision shall not 

Se§tbySisBactapply t 0 P r o c e e d i n g s f o r contempts. (1) 
SEC. 81. The defendant may be arrested, as hereinafter 

„ . ... prescribed, in the following cases: 
defendant may 1. In an action for the recovery of damages, on a cause of 
earrested action for an injury to person'or character,..or for injuring or 

wrongfully taking, detaining or converting property. 
2. In an action for a fine or penalty, or for the breach of a 

promise to marry, or for money received in a fiduciary capa-

(1) See Sec. 112, Title 7. 
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City, or for property embezzled, or fraudulently misapplied 
'by1 a public officer, or by an attorney,1 solicitor',' or counselor, •' -.xn 
Of* by an officer or agent of a corporation or banking'assoeia- ' ' " ; , 
tion, in the course of his enjoyment'as such; or by: any fac
tor; agent, broker, or person in a fiduciary capacity, orifbr 
any misconduct or neglect in office, or in a professionat'efm-
ployment, or when the defendant has been guilty of"a'rffaud . , 
in Contracting the debt, or incurring the obligation for which' •••'••• ';;|', 
the action is brought,'or in' concealing or ;disposing q'f''the,;,... ..' '••••• 
property, for the taking, detention or "conversion : of which' ; ' . ,t '.[\ 
the action is brought. : ' 

3. In an action to'recover possession of'personal property ; ' ' ' ; ' '" 
unjustly detained, where the property, or any part thereof, 
has been concealed, removed or disposed of, so that it can-.,' «: 
not be found or taken'by the sheriff, and.^vitn.the intent that , ' J •• 
it should not be so found or taken,' in order and with the in- ,; v 

tent of depriving the plaintiff of the benefit thereof. But no 
female shall be arrested in; any action except for a willful in
jury,to person, charapter o;r property..(!,) And when.the de-
fondant has; removed or disposed of his property, or ^s about 
to do so with in tent'to defraud his"creditors,..", , : j 

SES. 8,S. An order for, tb.e.arrest -of the defendant ra-ufgjt,be Order for w 
obtained from a Judge of the Court in,.whic$! the action;isJ^L y w o m 

brought, or from,a£!ourjt;Cppmissioner.. •. •,,, ,, ,•,:,;•;...;;,... 
SEC. 89. The order may fye.made where i t ;sib,all appeal,,to Affidavit to 

the Judge or Coinmissioneri by^the affidavit of the, plaintiff, or obtain order 

of some other credible person, that,; a,Bufficient cftUse, of ac-,, ..,•.,. . 
jtion exists, apd that the;case, is one of those,mentioned in ••'•>•'-•' -• >• 
sections'!. ' -,, ;i. '' . •; .'".-_.-.-. •,.•.•. >.'••,[••:;:.-.' -;,:;,', 
• SEO. 90. Before ;pakingtb^)Qrder, the Judge or'Cojnmis-

; sioner shall require, a w*itteft,,undertaking on:the ]p&£t,0f)thepiai
e
n
Ct"ff before 

; plaintiffs with sureties; toith^1effeQtthft,,}f^idiefeHflaBt.re-orderforarrest 

cover judgsffeath#ie plaintiff w,ill;pay all; cp#ts; tha&j»ay be 
awarded; to ,the defendant,, *nd-. all damages,:which) he.'.:may 

,^stainiby,rpaftonof theiftTrest^nftt.exceedingithe sum spfepi-
ufied jn the, runder;taking) wh,iph.;^hajl,be .atJiepst-.trtv.Q .hundfced 
[dollars. If the undertaking be, asepu^ed.'byjth,e plaintiff,and 
.^sure t ies , they.ghajl annex,(bh r̂je,to an- affidavit, Jh^tthey 
are "residents and-ho^hohiers^oi^fr.eehpldera,,within,, the 
,State, and worth daub^^e^um specked in ^.undertaking, 
;ver.and above-all, the,ir dgbjfe) liabilities and; eixe^gfians^, , 

•(1) SeeSectiofr^tetWVi ' ' ; ;; ' t '
 ; ' : ' : '/ •[; |:'-'";:' 
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SEC. 91. The order may be made to accompany the sum-
Order when mons, or at any time afterwards, before judgment. It shall 
made_ and its require the Sheriff of the county, where the defendant may 

be found, forthwith to arrest him, and hold him to bail in a 
specified sum, and to return the order at a time and place 
therein mentioned, to the Court by which it shall have been 
issued. 

order
at0bede- SEC. 92. The affidavit and order of arrest shall be deliv

e r e d to the e r e ( j ^0 t n e Sheriff, who, upon arresting the defendant, shall 
py served on deliver to him a copy thereof. 

SEC. 93. The Sheriff shall execute the order by arresting 
Arrest how the defendant and keeping him in custody until discharged 
made by law. 

SEC. 94. The defendant, at any time before execution, 
he discharged shall be discharged from , arrest, either upon giving bail, or 
i>ositait °r de" u P o n depositing the amount mentioned in the order of arrest, 

as provided in this chapter. 
SEC. 95. The defendant may give bail, by causing a writ-

Bail how given ten undertaking to be executed ' by two or more sufficient 
sureties, stating their places of residence, to the effect that 
the defendant shall, at all times, render himself amenable to 
the process of the Court during the pendency of the action, 
andrto such as may be issued to enforce the judgment there
in; or if he be arrested for the Cause mentioned in the third 
sub-division of Section 81, an undertaking to the same effect 
al that provided by Section 119. .'• 

SEC. 96. At anytime before a failure to comply with their 
Surrender .of undertaking, the bail may surrender the defendant in their 
defeneant exoneration, or he may" surrender himself to thesheriff of the 

county where he was arrested, in the following manner : 
1. A certified copy of the Undertaking of the bail shall be 

. delivered to the sheriff, who shall detain the defendant in his 
custody thereon, as upon an order of arrest, and shall by a 
certificate in writing acknowledge the surrender. 

2. Upon the production of a copy of the undertaking and 
sheriff's certificate, a Judge of the Court, or Court Commis
sioner, may, upon a notice to the plaintiff, of eight days, with 
a copy of the certificate,'order that the bail be exonerated; 
and on filing the order arid the papers used on such applica
tion, they shall be exonerated accordingly. 

But this section shall not apply to the arrest for the causes 
mentioned in the third sub-division of Section 87, so as to 
discharge the bail from an undertaking given to the effect 
provided by Section 119. 
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SEC. 97. For the purpose of surrendering the defend- Bail may ar-
ant, the bail, at any time or place, before they are finally J£st and BUrren 

charged, may themselves arrest him, or by a written authori
ty, endorsed on a certified copy of the undertaking, may em
power the proper officer to do so. 

SEC. 98. In case of failure to comply with the undertak- Bail how pro-
ing, the bail may be proceeded against by action only. ceeded against 

SEC. 99, The bail may be exonerated, either by the death Bail how ex-
•of the defendant, or his imprisonment in a State prison, or 
by his legal discharge from the obligation to render himself 
amenable to the process, or by his surrender to the Sheriff of 
the county where he was arrested, in execution thereof, 
within twenty days after the commencement of the action 
against the bail, or within such further time as may be 
granted by the Court. 

SEC 100. Within the time limited for that purpose, the 
Sheriff shall deliver the order of arrest to the Clerk byaertaking0 To 
whom it is subscribed, with his return endorsed, and a certi-plaintiff 

fied copy of the undertaking of the bail. The plaintiff 
within ten days thereafter, may serve upon the Sheriff, a 
notice that he does not accept the bail, or he shall be deemed 
to have accepted it, and the Sheriff shall be exonerated from 
liability. 

SEC. 101. On the receipt of such notice, the Sheriff or 
defendant may, within ten days thereafter, give to the plain
tiff or attorney by whom the arrest was ordered, notice offî tfoV'and4'" 
justification of the same, or other bail, (specifying the places new undertak-
of residence of the latter) before a Judge of the Court, or 
Justice of the Peace, at a specified time and place, the time 
to be not less than five nor more than ten days thereafter. 
In case other bail be given, there shall be a new undertak
ing, in the form prescribed in section ninety-five. 

SEC 102. The qualifications of bail must be as follows : ~ ,.4 •.. „„ +. , „ , . . . , . , , n Qualification of 
1. Each of them must be a resident and householder or bail 

freeholder, within the State : 
2. They must each be worth the amount specified in the 

order of arrest, exclusive of property exempt from execu
tion, but a Judge or a Justice of the Peace, on justification, 
may allow more than two bail to justify severally in amounts 
less than that expressed in the order, if the whole justifica
tion be equivalent to that of two sufficient bail. 

SEC 103. For the purpose of justification, each of the 
bail shall attend before the Judge, or a Justice of the Peace, 
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at,the time and place mentioned in the. notice, and may be 
'• ' '•• , examined on oath, on the part of, the plaintiff, touching ;his 
How to justify sufficiency, in such manner as the Judge or Justice of the 

- Peace, in his discretion, may think proper. The examination 
shall be reduced to writing, andi subscribed by thP' bail* if 
required by the plaintiff. (See Sec-121, Title.1.). . • .• •. 

* SEO. 104. If the Judge or Justice of the Peace find the 
Allowance of bail sufficient, he shall annex the, examination tq the. under-

• taking, endorse his allowance thereon, and cause them to be 
.filed with the Clerk ; and the Sheriff shall thereupon be,ex
onerated from liability. 

SEC. 105., The defendant may, at the time of his arrest, 
-t of instead of giving bail, deposit, with the sheriff the amount 

ney with sheriff mentioned in the order. The Sheriff shall thereupon give the 
defendant a certificate of the deposit, .and the defendant shall 
be discharged out of custody. , 

V " , ' SEC. 106. The Sheriff shall, within four days! after the de
posit, pay the same into Court, and shall..take from the 

Payment of officer receiving the same two certificates, of payment, the 
court by sheriff 9Pe. of which he ghall deliver to the .plaintiff, and the other 

to the defendant. For any default in making suph payment, 
the same proceedings may be had on the official bond of the 
Sheriff, to collect the sum deposited, as in other cases of de
linquency., , , . ( 

. Substitution of; SEC. 107. J,{ mqn^y, be deposited, as ;pr.q.vided in the last 
bwî or, eposi .̂W<J sections, bajl may be given and justified upon notice, as 
:."..',. prescribed in section one hundred and one, any .time before 

judgment; apd thereupon the Judge .before whom i|hg justifi
cation is.had, "shall direct, in the order of aliowance,,that.the 
money deposited be refunded by the Sheriff to the defendant, 
and,lt shall be refunded,ac9qrdingly.,, .. . . • 

SEC. 108. •Wherepioney.shal^haye fyeen.^o, deposited,-if 
8d^howeappii!rt remaan on deposit a]t;the timeof an order or judgment for 
ed or disposed the payment of, money to the plaintiff, the Clerk shall, under 

the direction of the Court, apply, the same in .sa-tisfaption 
. thereof,- and after satisfying the^ judgment, shall. refund the 
suvplup, if any, ;to: the defendant. ., If the, judgment b.̂  iu favor 
of the defendant, the Clerk.. sh,a!V refund; to, him jthp whole 
sum,deposited,;*nd-.remMning.unapplied.: ,. m",<< .'.' • ";:, 

SEC. 109. Ify after being;.drre&ted,,the;defen.dP'Ut-escape;or 
be rescued,.brtbailjbe'rtotgiven or;,juetified; or a.deposit'.be 
not made, instead:thereof, through of:by, the collusion or 

• neglect Of the' Sheriff, he sh&ll himself, be liable as bail, j ,$ut 
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he may discharge himself frdm' such liability by the giving sheriff when' ' 
and justification of bail, as* provided" in Sections 101, 1 ' 02 , ' ^ j f ^^ ' . 
103 aid''104 of this Title, af aily time before process' against &*|e f r o i n li
the person of the defendant to_enfdree;an order Or judgment 
in the action. ' -: • ' ' ' " '" ' ; ' • ' . " ' ' " . ' ' ' 

SEC. 110. ' If a judgment be recovered'' against a Sheriff proceedings-' 
upon his liability as bail, and an execution thereon be, re- ^a ins t^Sr 
turned unsatisfied, in whole or in part, the,same proceedings 
may be had on the official bond of the Sheriff, to collect the 
deficiency as in other cases of delinquency. 

SEC. 111. The bail taken upon the arrest shall, unless Bail liable to 
they justify, or other bail be given or justified, be liable toshenff 

the Sheriff by action for damages which he may sustain by 
reasonof such omission. ' ' ' . " ' " ' ' ' 

SEC. 112. A defendant arrested may, at any time before Motion t0 va . 
the justification of bail, apply, on motion, to vacate the'order oate arrest or 
of arrest,'or to reduce the-amount'of bail': Provided, ahokijs, 
That no person shall hereafter be subject to arrest or im
prisonment for debt in this State, save in accordance with 
the provisions of Section twelve of Article One of the Consti
tution, and an Act entitled "An Act to abolish imprisonment 

for debt and for other purposes, Approved March 3, 1855."(1)' 
Sfec. 213. If the motion be made upon affidavit on'.the part . ffidavit. n 

of the defendant, but not'otherwise, the plaintiff may oppose motion 
the same, by affidavit or other proof, in addition to those on 
which the order or arrest was made. 

CHAPTEE IL 

CLAIM AND DELIVERY OF PERSONAL PROPERTY. 

SEOMON 114.' Delivery of personal property, when it may be claimed. 
115. Affidavit and its requisites. 

' 116. Requisition to Sheriff to take and deliver the property. 
117. Security on part of the plaintiff and jurisdiction. 
118. Exception to sureties, and proceedings thereon,, or on 

failure to accept. 
119. Defendant when entitled to re-delivery. 
120. Justification of defendant's sureties. 
121. Qualification and justification of sureties. 
122. Property, how taken when concealed in building or en

closure. 
123. Property, how kept. 
124. Claim of property by third person, and proceeding 

thereon. 
125. Notice of affidavit, when and where to be filed. 

(1) Imprisonment for debt abolished. 
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Delivery of SEC. 114. The plaintiff in an action to recover the posses-
personal Pr0P- sion of personal property,, may, at the time of issuing the 
may be claim- summons, or at any time before answer, claim the immediate 
8 delivery of such property, as provided in this Act. 

SEC. 115. Where a delivery is claimed, an affidavit must 
ita^quisites be made by the plaintiff, or by some one in his behalf, show-

' ing : 
1. That the plaintiff is the owner of the property claimed, 

(particularly describing it,) or is lawfully entitled to the 
possession thereof by virtue of a special property therein, 
the facts in respect to which shall be set forth. 

2. That the property is wrongfully detained by the de
fendant. 

3. The alleged cause of the detention thereof, according to 
his best knowledge, information and belief. 

4. That the same has not been taken for a tax, assessment 
or fine, pursuant to a statute, or seized under an execution or 
attachment against the property of the plaintiff, or if so 
seized, that it is by statute exempt from such seizure: and, 

5. The actual value of the property. 
SEC. 116. The plaintiff may thereupon, by an endorsement 

i&enff 'to'take™- writing upon the affidavit, require the Sheriff of the coun-
and deliver the ty where the property claimed may be, to take the same from 

the defendant and deliver it to the plaintiff. 
SEC. 11T. Upon the receipt of the affidavit and notice, with 

Security on a written undertaking, executed by one or more sufficient 
rfatatiff̂ and sureties, approved by the sheriff, to the effect that they are 
justification bound in double the value of the property, as stated in the 

affidavit, for the prosecution of the action for the return of 
the property to the defendant, if return thereof be adjudged, 
and for the payment to him of such sum as may for any cause 
be recovernd againt the plaintiff, the sheriff shall forthwith 
take the property described in the affidavit, if it. be in the 
possession of the defendant or his agent, and retain it in his 
custody. He shall also, without delay, serve on the defend
ant a copy of the affidavit, notice and undertaking, by deliv
ering the same to hirn personally, if he can be found, or his 
agent from whose possession the property is taken, or, if nei
ther can be found, by leaving them at the usual place of 
abode of either, with some person of suitable age and discre
tion. 

SEC. 118. The defendant may, within three days after the 
service of a copy of the affidavit and undertaking, give nc-
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tice to the sheriff that he excepts to the sufficiency of the 
sureties. If he fails to do so, he shall be deemed to have Exception to 
waived all objection to them. When the defendant excepts, p " ^ ^ ^ * 
the sureties shall justify on notice in like manner as upon thereon or on 
bail on arrest. And the sheriff shall be responsible for the cept 
sufficiency of the sureties until the objection to them is either 
waived, as above provided, or until they justify or new sure- > 
ties shall be substituted and justify. If the defendant ex
cept to the sureties, he cannot reclaim the property as pro
vided in the next section. 

SEC. 119. At any time before the delivery of the property Defendant 
to the plaintiff, the defendant may, if he do not except to the t^e-dXelf 
sureties of the plaintiff, require the return therebf, upon 
giving to the Sheriff a written undertaking, executed by 
two or more sufficient sureties, to the effect that they are 
bound, in double the value of the property, as stated in the 
affidavit of the plaintiff, for the delivery thereof to the 
Sheriff, if such delivery be adjudged, and for the payment to 
him of such sum as may for any cause be recovered against 
the defendant. If a return of the property be not so re
quired within three days after the taking and service of no
tice to the defendant, it shall be delivered to the plaintiff, 
except as provided in Section 124, Title 7. 

SEC. 120. The defendant's sureties, upon a notice to the 
plaintiff, of not less than two nor more than six days, shall 0f

 s defendant'* 
justify before a Judge or Justice of the Peace in the same securities 
manner as upon bail on arrest; upon such justification the 
Sheriff shall deliver the property to the defendant. The 
Sheriff shall be responsible for the defendant's sureties, un
til they justify, or until justification is completed, or ex
pressly waived, and may retain the property until that time, 
but if they or others in their place, fail to justify at the time 
and place appointed, he shall deliver the property to the 
plaintiff. 

SEC. 121. The qualification of sureties and their justinca-Qaalifi?ation 

tion, shall be as prescribed by Sections 102 and 103 of this tion of sureties 
Title, in respect to bail upon an order of arrest. 

SEC. 122. If the property or any part thereof be concealed pr0perty how 
in a building or enclosure, the Sheriff shall publicly, and in t aken Yh

a
e° 

the hearing of the party concealing the same, demand its building or en-
delivery; if it be not delivered, he shall cause the building ° osnre 

or inclosureto be broken open, and take the property into 
his possession; and if necessary, he may call to his aid'the 
power of his county. 
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Property bow SEC. 123- . When the Sheriff shall have. taken,property as 
heP* in this Title provided, he shall keep it in a.Secure place, and, 

;. deliver it to the party entitled thereto, .upon receiving his 
' lawful fees for .taking, and his^neoessary expenses for keep

ing the same.. , ..•*".. 
S E C 124. If the property taken.be claimed by any other 

erty'by th^rdP person than the-defendant, or his agent, and such personshall 
person and pro m a ^ e affidavit of his title thereto,, and right to the posses-
on sion thereof, stating the grounds of such right and title, and 

serve'the same upon the Sheriif, the Sheriff shall not be bound 
to keep the property, or deliver it to the plaintiff, unless the 
plaintiff, on>demand of •him or his agent,' shall indemnify the 

' "J Sheriff against such claim by an undertaking, executed by 
two sufficient sureties,, accompanied by their affidavits, that 
they are. each worth, independent of such property as is ex
empt from sale on execution, double the value of the property 
specified in the affidavit of the plaintiff, and freeholders or -
householders of the county. Aud no claim to such property 
by airy other person than the defendant or his agent, shall 
be valid against the Sheriff unless made as aforesaid, and 
notwithstanding such claim, when so made, he may retain 
the property a reasonable time to demand such indemnity. 

SEC. 125. The sheriff shall file the notice and affidavit 
., .. „ ,. with his proceedings thereon, with the Clerk of the Court in 
JSTotioe and, af- , ' . , . , . . ' . , . . , . , 
fldayit when which the action is pending, within twenty days after tak-

ledfliedere t 0 i&S the property mentioned therein. 

CHAPTER III. . 

INJCNCTION. 

SECTION 126. Injunction may be in form of an Order.. 
127. Injunction, in what cases granted. 
128. At what time it may he granted and upon what granted. 
129. Notice, when required. Temporary injunction. 
130. Security upon injunction and damages thereon, how ascer

tained. 
131. Order to show cause why injunction should not be granted-
132. Security upon ^junction to suspend business of corpora

tion. 
133. Motion to vacate or modify injunction. 
134. Affidavits on motion. 

injunction may SEC. 126. The writ of injunction may, if deemed prefera-
d m o * 0 m b l e t 0 t h e a n c ient form, be in the form of an order as pre

scribed in this Act. The order may be made by the Court in 

http://taken.be
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which the action is brought, or by a Judge thereof, or by a 
Court Commissioner, in the cases provided in the next Sec
tion ; and, when made, may be enforced as the order of the 
Court. 

SEC. 127. Where it shall appear by the complaint tha t I n . t. ^ 
the plaintiff is entitled to the relief desired, and that such what cases 
relief, or any part thereof, consists in restraining the c o m - ^ 0 

mission or continuance of some act, the commission or 
continuance of which, during the litigation, would produce 
injury to the plaintiff, or when, during the litigation, it shall 
appear that the. defendant is doing, or threatens, or is about 
to do, or procuring or suffering some act to be done in viola
tion of the plaintiff's rights, respecting the subject of the 
action, and tending to render the judgment ineffectual, a 
temporary injunction may be granted to restrain such act 
and to stay waste. And where, during the pendency of an 
action, it shall appear by affidavit, that the defendant threat
ens, or is about to remove or dispose of his property, with 
intent to defraud his creditors, a temporary injunction may 
be granted to' restrain such disposition. 

SEC. 123. The injunction may be • granted at the time 
r ., ,. - i i i . j At what time, 

of commencing the action, or as an interlocutory order or it may be 
decree, at any time afterwards before judgment, upon its a<p"|p*°t??wld-
pearing satisfactorily to the Court or Judge, or Court Com- granted 
missioner, by the affidavit of the plaintiff, or of any other 
person, that sufficient grounds exist therefor, stating the cir
cumstances. A copy of the affidavit, must be served with 
the injunotion. 
. SEC. 129. An injunction shall not be allowed after the fe

ot
u^e^te

n
m. 

defendant shall have answered, unless upon notice, or upon porary injuno-
an order to show cause; but in such case the defendant may 
be restrained, until the decision of the Court or Judge, 
granting or refusing the injunction. 

SEC. 130. Where no provision is made by statute, a s tOg e o u r i t 

security upon an injunction, the Court, or Judge, or Commis-injanction and 
sioner, shall require a written undertaking, .or bond, on theon-howaacer-
part of the plaintiff, with or without securities, to the effect ta ined 

that the plaintiff will pay to the party, enjoined, such dam
ages, not exceeding an amount to be specified, as he may 
sustain by reason of the injunction, if the Court shall finally , 
decide that the plaintiff was not entitled thereto. The dam
ages may be ascertained by a reference or otherwise, as the 
Court shall direct. 

14 
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Order to show Six. 131. If the Court, or Judge, or Commissioner deem 
fSon¥shyon?ditProPer t n a t t h e defendant, or any of several defendants,, 
not be granted should be heard before granting the injunction, an order may 

be made, requiring cause to be shown, at a specified time 
and place, why the injunction should not be granted; and 
the defendant may, in the meantime, be restrained. 

SEC. 132. An injunction to suspend the general or ordin-
Mtmctionto011 a r y ^ u s m e s s °f a corporation, shall not be granted, except 
suspend busi- by the Court or Judge thereof; nor shall it be granted with-
ration out due notice of the application therefor, to the proper offi

cers of the corporation, except in proceedings to enforce the 
liability of directors and stockholders in banking associa
tions. And except where the people of this State are a 
party to the proceeding, unless the plaintiff shall give bond, 
executed by two sufficient sureties, to be approved by the 
Court or Judge, to the effect, that the plaintiff will pay all 
damages, not exceeding the sum to be mentioned in the 
bond, which such corporation may sustain, by reason of the 
injunction, if the Court shall finally decide that the plaintiff 
was not entitled thereto. The damages may be ascertained 
by a reference or otherwise, as the Court shall direct. 

SEC. 133. If the injunction be granted by a] Judge of the 
Motion to va- Court, or by a Court Commissioner, without notice, .the de-
cate or modify fendant, at any time before the trial, may apply, upon notice, 

to the Judge of the Court in which the action is brought, to 
vacate or modify the same. The application may be made 
upon the complaint and the affidavit on which the injunction ' 
was granted, or upon affidavits on the part of the defendant,, 
with or without the answer. 

SEC. 134. If the application be made upon affidavits on 
. _ , . the part of the defendant, but not otherwise, the plaintiff 

unotion may traverse, and oppose the same by affidavits or other 
proofs, in addition to those on which the injunction was-
granted. 

CHAPTER IV. 

ATTACHMENT. 

SECTION 135. Attachments, when may issue, and in what cases. 
1136. Warrant of attachment, and by whom granted. 

137. In what cases warrant may be issued. 
138. Security on attachment. 
139. Warrant, to whom directed and what to require. 
140.5' Mode of proceeding in executing warrant. 
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141. Proceeding in case of perishable property or vessels. 
142. Interest in corporation or association liable to attach

ment. 
143. Attachment, how executed on property incapable of 

manual delivery. 
144. Certificate of defendant's interest' to be furnished by ( 

corporation. 
145. Judgment, how satisfied. 
146. When action to recover note, &c, attached, may be 

prosecuted by the plaintiflf in the action in which the 
•, attachment issued. 

147. Bond to sheriff on attachment, how disposed of on judg
ment for defendant. 

148. Discharge of attachment and return of property or its 
. proceeds to defendant. 

149. Undertaking on the part of the defendant, in such cases. 
150. When and how sheriff to return warrant. . 
151. Sheriffs fee. 
152. Motion to set aside attachment for insufficiency, and 

affidavits and proceedings for that purpose. 

SEC. 135. In an action for the recovery of money against 
a corporation created by or under the laws of any other 
State, government or country, or against a defendant who is Attachments, 
not a resident of this State, or against a defendant who has sue and in 
absconded or concealed himself; or, w b a t o a s e 

Whenever any person or corporation is about to remove 
any of his or its property from the State, or has assigned, 
disposed of or secreted, or is about to assign, dispose of or 
secrete any of his or its property, with intent to defraud 
creditors, as hereinafter mentioned, the plaintiff may, at the 
time of issuing the summons, or at any time afterwards, have 
the property of such defendant or corporation attached in the 
manner hereinafter prescribed, as a security for the satisfac
tion of such judgment as the'plaintiff may recover; or, 

When the defendant has been guilty of a fraud in con
tracting the debt, or incurring the obligation for which the 
action is brought, or in concealing or disposing of the pro- ' 
perty for the taking, detention or conversion of which the ac
tion is brought; or, , 

When the defendant has removed or disposed of his pro- .„,.,-• ' 
perty, or is about to do so, with intent to defraud his credi
tors. The plaintiff, at the time of obtaining the summons, or 
at any time afterwards, may have the property of such de
fendant attached, in the manner hereinafter prescribed, as a 
security for the satisfaction of such judgment as the plaintiff 
may recover. 
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Warrant of ai- SEC. 136. A warrant of attachment must be obtained from 
tachment and a judg-e of the Court in which the action is brought, or from 
bywhom grant ° . . ° 
ed a Court Commissioner. 

SEC. 131. The warrant may be issued whenever it shall 
In whats cases appear, by affidavit, to the satisfaction of the Court, that a 
warrant may c a u s e 0f action exists against such defendant, specifying the 

amount of the claim, and the grounds thereof, and that the 
case is one of those mentioned in Section 135, Title 7, and 
not in conflict with Section 112 thereof. 

SEC. 138. Before issuing the warrant, the Judge or Corn-
Security on at. m i s s i ° n e r (1) s n a ^ require a written undertaking, on the 
tachment p a r t 0f the plaintiff, with sufficient surety, to the effect that 

if the defendant recover judgment^ the. plaintiff will pay all 
costs that may be awarded to the defendant, and all damages 
which he may sustain by reason of the attachment, not ex
ceeding the sum specified in the undertaking, which shall be 
at'least two hundred and fifty dollars. 

SEC. 139. The warrant shall be directed to the Sheriff of 
Warrants to any county in which property of such defendant may be, and 
and what to re-shall require him to attach and safely keep all the property 
1nir9 J 0f g.,^ defendant within his county that shall be liable to ex

ecution, or so much thereof as may be sufficient to satisfy the 
plaintiff's demand, together with costs and expenses, the 
amount of which must be stated in conformity with the com
plaint. Several warrants may be issued at the same time to 
Sheriffs of different counties. 

SEC. 140. The Sheriff to whom such warrant of attach-
ceeding in™*-j ment is directed and deliverd, shall proceed thereon in all re-
rant'118 War" s P e c t s *n t n e manner required of him by law in case of attach

ments; shall make and return an inventory, and shall keep 
the property seized by him or the proceeds of such as shall • 
have been sold, to answer any judgment which may be ob
tained in such action; and shall, subject to the direction of 
the Court or Judge, collect and receive into his possession, all 
debts, credits and effects of the defendant. The Sheriff 
may • also take such legal proceedings, either in his own 
name, or in the name of such defendant, as may be necessary 
for that purpose, and discontinue the same at such times and 
on such terms as the Court or Judge may direct. 

The Sheriff to whom the warrant is delivered shall execute 
the same .without delay, as follows: 

(I) I have referred to the "Court Commissioner" for the reason that See. 15 of 
Article 6 of the Constitution, contemplates such an officer, and that he shall be 
clothed with important powers and prerogatives. See Sec. 386, Majority Re
port; in which this power is conferred upon the Clerk. 
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1. Eeal property must "be attached by leaving with the oc 
cupant thereof, or, if there be no occupant, in a conspicuous 
place thereon, a copy of the warrant certified by the sheriff, 
and by filing a certified copy of such warrant and of his re
turn thereon in the office of the Kegister of Deeds of the 
county in which such real property may be, which warrant 
and return shall be recorded in the book of mortgages, and, 
from the time of filing the same, shall be and continue a lien 
on all real estate mentioned or described, in the return in i 
such county, until the same shall be discharged; and when 
said lien shall be discharged by order of the Court or by sat
isfaction of the judgment rendered in the action, it shall be 

the duty of the Register, when requested, to record the cer_ 
tificate of satisfaction, or transcript of the record of such or. 
der, in the book of mortgages, and to enter on the margin of 
the page or pages where the said, warrant and return are so 
recorded, a minute of such satisfaction or discharge. 

2. Personal property capable of manual delivery to the 
Sheriff, must be attached by taking it into his custody. 

.SEC. 141. If any property so seized shall be perishable, or 
if any part of it be claimed by any other person than such Proceedings in 
defendant, or if any part of it consist of a vessel or of any ^bie property 
share or interest therein, the same proceedings shall be had o r vessels 
in all respects as are provided by law upon attachments. 

SEC. 142. The rights or shares which such defendant may Interest in cor-
have in the stock pf any association or corporation, together associaSolTlia-
with the interest and the profits thereon, and all other prop-We l° a t tacl1-

erty in this State of such defendant not exempt from sale on 
execution, shall be liable to be attached and levied upon and 
sold to satisfy the judgment and execution. 

S E C 143. The execution of the attachment upon any such 
rights, shares, or any debts or other property incapable of Attachment 
manual delivery to the Sheriff, shall be made by leaving:now executed 

. , „ on property m-
a certified copy of the warrant of attachment with the pre- capable of man 
sident or other head of the association or corporation, or the u a de i v e r y 

secretary, cashier, or managing agent thereof, or with the 
debtor or individual holding such property, with a notice 
showing the property levied on. 

SEC 144. Whenever the Sheriff shall, with a warrant of 
attachment or execution against the defendant, apply to such 
officer, debtor or individual for the purpose of attaching or 
levying upon such property, such officer, debtor or individual 
shall furnish him with a certificate under his hand, designa-
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Certificates of ting the number of rights or shares of the defendant in the 
toeatfuTbe "*' stock of such association or corporation, with any dividend 
furnished by or any incumbrance thereon, or the amount and description 

of the property held by such association, corporation or indi
vidual, for the benefit of or debt owing to the defendant. If 
such officer, debtor or individual refuse to do so, he may be 
required by the Court or Judge to attend before him and be 
examined on oath concerning the same, and obedience to such 
order may be enforced by attachment. 

SEC. 145. In case judgment be entered for the plaintiff in 
satisfied; ' such action, the Sheriff shall satisfy the same out of the prop

erty attached by him, if it shall be sufficient for that purpose: 
By paying over 1- By paying over to such plaintiff the proceeds of all 
avails of sales s a ] e s 0f perishable property, and of any vessel or share or 

• property interest in any vessel sold by him, or of any debts or credits 
collected by him, or so much as shall be necessary to satisfy 
such judgment. ' 

2. If any balance remain due, and an execution shall have 
cution^gainsf been issued on such judgment, he shall proceed to sell under 
attached prop- Bnc]1 execution, so much of the attached property, real or per. 

sonal, except as provided in sub-division four of this section, 
as may be necessary to satisfy the balance, if enough for that 
purpose shall remain in his hands ; and in case of the sale of 
any rights or shares, in the stock of a corporation or associ-

Bight or shares a t ' o n ' t n e Sheriff shall execute to the purchaser a certificate 
in corporation, of sale thereof, and the purchaser shall thereupon have all 
of the rights and privileges in respect thereto, which were had 

by such defendant. 
3. If any of the attached property belonging to the de-

Sheriffmay re-fen(jant shall have passed out of the hands of the Sheriff 
possess himself r 

of all property without having been sold or converted into money, such 
a ac e Sheriff shall repossess himself of the same and for that pur

pose have all the authority which he had to seize the same 
under the attachment, and any person who shall wilfully con
ceal or withhold such property from the Sheriff, shall be lia-
able to double damages at the suit of the party injured. 

4. Until the judgment against the defendant shall be paid, 
the sheriff may proceed to collect the notes and other evi-

le '̂notes^ndj fences of debt, and the debts that may have been seized or 
accounts at- attached under the warrant of attachment, and to prosecute 

any bond he may have taken in the course of such proceed
ings, and apply the proceeds thereof to the payment of the 
judgment. 
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When the judgment and all costs of the proceedings 
shall have been paid, the sheriff, upon reasonable demand, 
shall deliver over to the defendant the residue of the attached 
property or the proceeds thereof. 

SEC. 146. The actions herein authorized to be. brought by 
the Sheriff, may be prosecuted by the plaintiff or under his 

•direction, upon the delivery by him to the Sheriff of an un
dertaking executed by two sufficient sureties, to the effect, to re^vernote 
that the plaintiff will indemnify the Sheriff from all damages, &°M »ttaoned> 
costs and expenses on account thereof, not exceeding two cuted \>y the 
hundred and fifty dollars in any one action. Such sureties action inwhich 
shall, in all cases, when required by the Sheriff, justify by ^he attachment 
making an affidavit, that each is a householder and worth 
double the amount of the penalty of the bond over and above 
ajl demands, exemptions and liabilities. 

SEC 141. If the foreign corporation, or absent, or ab
sconding, or concealed defendant, recover judgment against gon410 sheriff 
the plaintiff in such action, any bond taken by the Sheriff, on attachment 
except such as are mentioned in the last Section, all the pro-ofon judgment 

-ceeds of sales, and moneys collected by him, and all the f o r d e f 8 n d a n t 

property attached remaining in his hands, shall be delivered 
by him to the defendant, or his agent, on request, and the 
warrant shall be discharged, and the property released there
from. 

SEC. 148. Whenever the defendant shall have appeared in 
such action, he may apply to the officer who issued the 
attachment, or to the Court, for an order to discharge the attachment* 
same; and if the same be granted, all the proceeds of salesandretumof 
or moneys collected by him, and all property attached re- proceeds to de-
maining in his hands, shall be delivered or paid by him t o f e n d a n t 

the defendant or his agent, and released from thetattachment, 
SEC. 149. Upon such application, the defendant shall de

liver to the Court, or officer, a bond, executed by at least 
two sureties, resident and freeholders in this State, approved„"thepart^r 
by such Court or officer, to the effect that the sureties will, defendant in. 

, ' . ' such cases 
on demand, pay to the plaintiff the amount of the judgment 
that may be recovered against the defendant in the action 
not exceeding the sum specified in the bond, which shall be 
a,t least double the amount claimed by the plaintiff in his com
plaint. If it shall appear by affidavit that the value of the 
property attached be less than the amount claimed by the 
plaintiff, the Court or officer issuing the attachment may order 
the same to be appraised, and the amount of the undertaking 

3 
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shall be double the amount so appraised. And in all cases the-
defendant may move to discharge the attachment, as in case 
of other provisional remedies. 

SEC. 150. When the warrant shall be fully executed or 
^%a^^°1". discharged, the Sheriff shall return the same with his pro-
torn warrant ceedings thereon, to the Court in which the action was 

brought. ' The Sheriff may deliver any of the property at
tached to any third person claiming the same, upon his giving 
a .written undertaking therefor, executed by one or more suf
ficient surties, engaging to redeliver it, or pay the value 
thereof to the Sheriff, to whom execution upon a judgment, 
obtained by the plaintiff in that action, may be issued. If 
an action be brought upon such undertaking against the 
principal or his sureties, it shall be a defence that the prop
erty for which the undertaking was given, did not, at the ex
ecution of the warrant of attachment, belong to the defend
ant against whom it was issued. If the property be claimed 

,by a third person, as his property, the Sheriff may summon a 
jury to try the validity of such claim, and proceedings shall 
be had thereon, with like effect as in case of seizure upon 
execution. The defendant or claimant may be. required ' to 
attend before the Court or Judge for the purpose of giving 
any necessary information respecting the property attached, 
and may, thereupon, be examined on oath concerning the 
same. 

SEC. 151. The Sheriff shall be entitled to the same fees 
and compensation for services, and the same disbursements 
under this title as are allowed by law for like services in 
other cases. 

SEC. 152. The defendant may, at. any time before the time 
Motion to set to answer expires, make a motion before the Judge of the 
ment for inauf- District, to set aside or discharge the attachment, on the 
Ida-ritaand af" ground that sufficient cause for the granting of the same did 
proceedinga not exist. Such motion may be made upon the affidavit for 

the attachment, or additional affidavits, on the par t of the 
defendant, controverting the grounds upon which the attach
ment was issued, and in case the defendant uses additional 
affidavits, the plaintiff may use additional affidavits on his 
part to sustain the same, and the plaintiff may, on reasonable 
noticeTor that purpose given, require the defendant or other 
person to appear on the hearing of such motion, and be ex
amined orally touching the grounds upon which said attach
ment was issued; and if the defendant neglect or refuse to 

Sheriff's fees 

for that pur
pose 

ft 
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attend as required, the motion to discharge the attachment 
shall be denied. 

CHAPTEE V. 

OTHER REMEDIES. 

SECTION 103. Powers of Court as to receivers. 
154. Deposit of money or other property in Court. 
155. Court may order property or money deposited to be de

livered or conveyed, or may pass title to real estate 
by judgment or decree. 

156. When answer admits part of plaintiffs claim, Court, on 
motion, may order defendant to satisfy that part, if 
no set-off. 

SEC. 153. A receiver may be appointed : 
1. Before judgment, on the application of either party, 

when he establishes an apparant right to property which is co^tas to re-
the subject of the action, and which is in the possession ofceivers 

an adverse party, and the property, or i ts rents and profits, 
are in danger of being lost or materially injured or im
paired: 

2. After judgment to carry the judgment into effect: 
3. After judgment to dispose of the property according to 

the judgment, or to preserve it during the pendency of an 
appeal ; or when an execution has been returned unsatisfied 
and the judgment debtor refuses to apply hia property in 
satisfaction of the judgment : 

4. In the cases provided in this Code, and by special sta
tutes, when a corporation has been dissolved, or is insolvent, 
or in imminent danger of insolvency, or has forfeited its 
corporate rights: 

5. In such other, cases as are now provided by law, or may 
be in accordance with the existing practice, except as other
wise provided in this Act. 

SEC. 154. When it is admitted by the pleadings or exam- _ .. . 
, , , ' . , . . -, , . Deposit of mo-

ination of a party, that he has in his possession or under his ney or other 
control any money or other thing capable of delivery, which olwt y m 

being the subject of the litigation is held, by him as trustee 
for another party, or which belongs, or is due to another 
party, the Court may order the same to be deposited in 
Court, or delivered to such party with or without security, 
subject to the further direction of the Court. 

SEC. 155. "Whenever in the exercise of its authority, a 
Court shall have ordered the deposit, delivery or conveyance 
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Clonrt may or
der property or 
money deposit
ed, to be deliv
ered or con
veyed, or may 
pass title to 
real estate by 
judgment or 
decree 

When answer 
admitts part of 
plain tins 
claim, court on 
motion may 
order defend
ant to satisfy 
that part 

of money or other property, and the order is disobeyed, the 
Court, besides punishing the disobedience as for contempt, 
may make an order requiring the Sheriff to take the money 
or property, and deposit, deliver or convey it in conformity 
with the direction of the- Court. 

SEC. 156. When the answer of the defendant admits part 
of the plaintiff's claim to be just, the Court on motion, may 
order such defendant to satisfy that part of the claim, and 
may enforce the order, as it enforces a provisonal remedy : 
Provided, That such interlocutory order shall not be made 
when the defendant shall give notice of set-off. 

TITLE VIII. 

TRIAL AND JUDGMENT IN CIVIL ACTIONS. 

CHAPTER 1. Judgment upon failure to answer. 
2. Issue and mode of trial. 
3. Trial by Jury. 
4. Trial by the Court. 
5. Trial by referees. 
6. Manner of entering judgment. 

CHAPTER I. 

JUDGMENT UPON FAILURE TO ANSWER. 

SECTION 157. Judgment, what. 
158. Judgment on failure of defendant to answer. 
159. Judgment on frivolous demurrer, answer or reply. 

Judgment— 
what 

Judgment on 
failure of de
fendant to an 
swer 

SEC. 157. A judgment is the final determination of the 
rights of the parties in the action. 

SEC. 158. Judgment may be had if the defendant fail to 
answer the complaint, as follows : 

1. In any action arising on contract for the recovery of 
money, the attorney for the plaintiff may file with the Clerk 

Action on con-proof, of personal service of the summons and complaint on 
one or more of the defendants, or of the summons, according 
to the provisions of Section 35, and that no answer has been 
received, and that the time has expired. The Clerk shall 
thereupon enter judgment for the amount mentioned in the 
summons against the defendant, or against one or more of 
several defendants, in the cases provided for in Sec. 41, Title 5. 
But if the complaint be not sworn to, and such action is on 
an instrument for the payment of money only, the Clerk, on 
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its production to him, shall assess the amount due to the 
plaintiff thereon; and in other cases shall ascertain the 
amount which the plaintiff is entitled to recover in such ac. 
tion from his examination under oath, or other proof, and 
enter the judgment for the amount so assessed or ascertained. 
In case the defendant give notice of appearance in the ac. 
tion, he shall be entitled to twenty days notice of the time 
and place of such motion, and no execution shall issue until 
after the expiration of a regular term of the Court, which 
would be authorized on cause shown to set aside such judg
ment. (See Sec. 188, Title 8, to Sec. 288, Title 12.) 

2. In other actions, the plaintiff may, upon the like proof, 
apply to the Court after the expiration of the time for an
swering, for the relief desired in ttfe complaint. If the 
taking an account or the proof of any fact be necessary to 
enable the Court to give judgment or to carry the judgment In other action 
into effect, the Court may take the account, or hear the proof 
or may in its discretion, order a reference for that purpose. 
And where the action is for the recovery of money or of spe
cific, real or personal property, with damages for the deten
tion thereof, the Court may order the damages to be assessed 
by a jury, or if the examination of a long account be involved, 
by a reference as above provided. In case the defendant give 
notice of appearance in the action before the expiration of 
the time for answering, he shall be entitled to eight days 
notice of the time and place of application to the Court for 
the relief sought by the complaint. 

3. In actions where the service of the summons was by 
publication, the plaintiff may in like manner apply for judg-ca9es of publi-
ment, and the Court shall thereupon cause proof to be taken cation of sum-

mons 
of the demand mentioned in the complaint, and in case the 
defendant is a non-resident, shall cause the plaintiff or his 
agent to be examined on oath, as to any payment that may 
have been made to such plaintiff, or to any one for his use on 
account of such demand, and may render judgment for the 
amount which he is entitled to recover, and before entering 
judgment, the Court shall require the pi aiiwtiff to cause to be 
filed satisfactory security to abide the order of the Court, 
touching the restitution of any estate or effects which may 
be directed by such judgment to be transferred or delivered, 
or the restitution of any money that may be collected under 
or by virtue of such judgment, in case the defendant or his 
representatives, shall apply and be admitted to defend the 
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action and shall succeed in such defence. See Sec. 51, Title 
6, and 179, Title 8. 

SEC. 159. If a demurrer, answer or reply be frivolous, the 
party prejudiced thereby, upon a previous notice of te n days 

frivolous de° m a v aPP^y to a Judge of the Court, either in or out of term, 
murrer, answer for judgment thereon, and judgment may be given accord 

ingly. 

CHAPTER II. 

ISSUE AXD MODE OP TRIAL. 

SECTION 160. The different kinds of issue. 
Issue o# law. 
Issue of fact. 
Issue of both law and fact, the issue of law to be tried 

first. 
Trial defined. 
Issue, how tried. 
Either party may give notice of trial and note of issue. 
Order of disposing of issue on the calendar. 

Issues arise upon, the pleadings when a fact or 
kinds of issue conclusion of law is asserted by the one party and denied by 

the other ; they are of two kinds : 
1. Of Law. 
2. Of Pact. 
SEC. 161. An issue of law arises upon a demurrer to the 

issue of law complaint, answer or reply, or to some par t thereof. 
SEC. 162. An issue of fact arises, 

Issue of fact i . Upon a material allegation in the complaint traversed 
or denied by the answer ; or, ' 

2. Upon new matter in the answer controverted by the 
reply, or, 

3. Upon new matter in the reply, except an issue of law 
is joined thereon. 

SEC. 163. Issues both of law and of fact may arise upon 
iBsneof both different .parts of the pleadings in the same action; in such 
the issue of law cases the issue of law must be first tried, unless the Court 
to be first tried o t h e r w i g e d i r e c t 

SEC. 164. A trial is the judicial examination of the issues-
between the parties, whether they be issues of law or fact. 

SEC. 165. An issue of law must be tried by the Court, un
less it be referred as provided in sections 180 and 181 of 
Title 8. An issue of fact in an action for the recovery of 

The different 

161. 
162. 
163. 

164. 
165, 
166. 
167. 

SEC 160. 

Trial defined 
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money, or of specific, real or personal property, must be tried issues—how 
by a Jury, unless a Jury trial be waived as'provided in Sec- * . 
tions 116 and 181, Title 8. Every other issue is triable by 
the Court, which, however, may order the whole issue, or any 
specific question of fact involved therein, to be tried by a 
jury, or may refer it as provided in sections 180 and 181 as 
above. 

All issues of fact triable by a Jury or by the Court, must 
be iried before a single Judge. 

Issues of law must be tried at a term of the District Court 
or a special term, and shall, unless the Court otherwise di
rect, have preference on the calendar. 

A motion to postpone a trial for the absence of evidence, can 
only be made on affidavit, showing the materiality of the evi
dence expected to be obtained, and that due diligence has 
been used to secure it; the Court may also require the moving-
par ty to state the evidence which he expects to obtain, and 
if the adverse party thereupon admit that such evidence would 
be given, and consent that it be considered as actually given 
on the trial, or offered, and overruled as improper, the trial 
shall not be postponed. 

SEC. 166. At any time after issue, and at least ten days 
before the sitting of the Court, either party may give notice of ma/giveno-
trial. The party giving the notice shall furnish the Clerk, attlc<j of *rial 

least ten days before the sitting of the Court, with a note of issue 
the issue, containing the title of action, the names of the at
torneys, and the time when the last pleading was served or 
filed, and the Clerk shall thereupon enter the cause upon the 
calendar, according to the date of the issue. 

SEC. 161. The issues of the calendar shall be disposed of 
in the following order, unless, for the convenience of parties 0 r ( j e r of dia. 
or dispatch of business, the Court shall otherwise direct: posing of issues 

1. Issues of fact to be tried by a Jury. 
2. Issues of fact to be tried bj ' the Court. 
3 . Issues of law. 

CHAPTER III. 

TRIAL BY JUKY.—(1) 

SECTION 168. ' Party noticing for trial may proceed with the case ; 
separate trials. 

169. Court to be furnished with copy, of pleadings. 
170. General and special verdicts defined. 

(1) See Sec. 123, Title 1. 
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171. When Jury may render general or special verdict, and. 
when Court may direct special finding. 

172. Special rinding shall control general verdict. 
173. Jury to assess damages in certain cases. 
174. Entry of the verdict; motion for a new trial. 
175. Motion for a new trial, when to be heard. 

Party noticing 

proceed with SEC. 16S. Either party giving the notice may bring the 
the case issue to trial, and in the absence of the adverse party, unless 

the Court, for good cause, otherwise direct, may proceed 
„ . with his case, and take a dismissal of the complaint, or a 
Parties may ' l

 k ' 
severe verdict, or a judgment, as the case may require. A separate 

trial between the plaintiff and any of the several defendants 
may be allowed by the Court, whenever, in its opinion, jus-

Conrt to be t j c e W J U ^ e thereby promoted. 
iurmshed with J r 

copy of plead. SEC. 169. When the issue shall be brought to trial by the 
m g 3 plaintiff, he shall exhibit to the Court the summons, and 

pleadings or copies thereof, with the offer of the defendant, 
if any shall have been made. When the issue shall be brought 
to trial by the defendant, and the plaintiff shall neglect to 
furnish the Court with the summons and pleadings, and the 
offer of .the defendant, the same may be furnished by the de-

General or fendant, or the Clerk of the Court. 
defined SEC. 1T0. A general verdict is that by which the Ju ry 

. pronounce generally upon all or any of the issues either in 
favor of the plaintiff or defendant. A special verdict is that 
by which the Jury find the facts only, leaving the judgment 

1 to the Court. 
whenjwymay SEC. I l l , In an action for the' recovery of specific per-
orUspeercial ver- sonal property, if the property has not been delivered to the 
court"^?hif- plaintiff, or the defendant by his answer claim a return 
rectspeciaij thereof, the jury shall assess the value of the property, if 

their verdict be in favor of the plaintiff, or if they find in 
. favor of the defendant, that he is entitled to a return there

of, and may at the same time assess the damages, if any are 
claimed in the complaint or answer, which the prevailing 
party has sustained by reason of the detention or taking 
and withholding such property. In every action for the 
recovery of money, or specific real property, the jury, in 
their discretion, may render a general or special verdict. 
In all other cases the Court may direct the jury to find a 
special verdict, in writing, upon all or any of the issues, 
and in all cases may instruct them, if they render a general 
verdict, to find upon particular questions of* fact, to be 
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stated in writing, and may direct a written finding thereon. 
The special verdict or finding shall be filed with the Clerk 
and entered upon the minutes. 

SEC. 112. Where a special finding of facts shall be in- . „ 
. . . , , . , n i ii i Specialflndings 

consistent with the general verdict, the former shall control shall control 
the latter, and the Court shall give judgment accordingly, general verdict 

SEC. 113. When a verdict is found for the plaintiff in an 
action for the recovery of money, or for the defendant when ̂ r y

a
t 0 aS3ess 

a set-ofF for the recovery of money is established beyond the in certain cases 
amount of the plaintiff's claim as established, the jury must 
also assess the amount of the recovery; they may also, un
der the direction of the Court, assess the amount of the 
recovery when the Court give judgment for the plaintiff on 
the answer. If a set-off established at the trial exceed the 
plaintiff's demand so established, judgment for the defendant 
must be given for the excess; or if it appear that the de
fendant is entitled to any other affirmative relief, judgment 
must be given accordingly. 

SEC. 114. Upon receiving a verdict, the Clerk shall make 
an entry in his minutes, specifying the time and place of Entry of the 
the trial, the names of the jurors and witnesses, the verdict,verdict 

and either the judgment rendered thereon, or an order that 
the cause be reserved for argument or further consideration. 
If a different direction be not given by the Court, the Clerk 
must enter judgment in conformity with the verdict. If ex
ception be taken, it may be reduced to writing at the time, 
or entered in the Judge's minutes, and afterwards settled as 
provided by the rules of Court, and then stated in writing, 
with the case or separately, with so much of the evidence as 
may be material to the questions to be raised, but need not 
be sealed or signed, nor need a bill of exceptions be made, 
except the same be desired by Counsel. If the exceptions be 
in the first instance stated in a case, and it be afterwards 
necessary to separate them, the separation may be made 
under the direction of the Court or a Judge thereof. The 
Judge who tries the cause, may, in his discretion, entertain 
a motion, to be entered upon his minutes, to set aside a ver
dict and grant a new trial, upon exceptions, or for insufficient 
evidence, or for excessive damages; but such motions, in 
actions hereafter tried, if heard upon the minutes, can only 
be heard at the same term at which the trial is had, unless 
the same be necessarily deferred. 

When such motion is heard and decided upon the minutes-
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Motion for a 
new trial 

.Motion for a 
new trial— 
"when to be 
heard 

of the Judge, and an appeal is taken from the decision, a 
case or bill of exceptions must be settled in the usual form, 
upon which the argument of the appeal must be had. 

SEC, 115. A motion for a new trial on exceptions or other
wise, and an application for judgment on a special verdict 
or case reserved for argument or further consideration, or to 
set aside the report of referees, must, in the first instance, be 
heard and decided by the Court, at a special or general term 
thereof. Save that when exceptions are taken, the Judge 
trying the cause may at the trial direct them to be heard in 
the first instance at the regular term, and the judgment in 
the mesne-time-suspended; and in that case they must be 
there heard in the first instance, and judgment there given. 
And when upon a trial the case presents only questions of 
law, the Judge may direct a verdict, subject to the.opinion of 
the Court, at the regular term, and in that case the applica
tion for judgment must be made at the regular term. Every 
judgment rendered upon a verdict, taken subject to the opi
nion of the Court, at the regular term, may be reviewed by 
the Supreme Court in the same manner, and with the like 
effect, as if exceptions had been duly taken at the proper 
time; provided it shall appear by the return, that questions 
of law were involved in the rendition of the judgment. 

CHAPTEK IV. 

TRIALS BY THE COURT. 

Trial by j u r y -
how waived 

On trial by the 
court, judg
ment to be giv
en in twenty 
days—and 
what decision 
to contain 

SECTION 176. Trial by Jury, how waived. 
177. On trial by the Court, judgment to be given in twenty 

days, and what decision,to contain. 
178. Exceptions, when and how taken. 
179. Proceedings upon judgment on issue of law. 

SEC. 176. Trial by jury may be waived by the several par
ties, to an issue of fact, in actions on contract, with the as
sent of.the Court, in other actions, in the manner following: 

1. By failing to appear at trial: 
2. By written consent of the party, signed by himself, or 

his attorney, and filed with the clerk: 
3. By oral consent in open Court, entered on the minutes. 
SEC. 111. Upon the trial of a question of fact by the Court, 

its decision shall be given in writing, and filed with the clerk 
within twenty days after the adjournment of the Court at 
which the trial took place. Judgment upon the decision shall 
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be entered accordingly, and the Judge shall state in his de
cision separately: 

1. The facts found by him, and 
2. His conclusions of law thereon. 
SEC. 178. For the purpose of appeal, either party may ex-

. . . 4.. /-I • '• • , : • , Exceptions— 
cept to a decision on a matter of law, arising upon such trial, how and when 
within ten days after notice of the judgment in the same taken 

manner and with the same effect as upon a trial by Jury. 
And either party desiring a review upon the evidence ap
pearing upon the trial, either of fact or law, may within ten 
days after the notice of such judgment, or within- the .time 
prescribed by the rules of the Court, make a case or take ex
ceptions in like manner as upon trials by jury; except that 
the Judge, in settling the matter, must briefly specify the 
facts found by him, and his conclusions of law. 

SEC. 119. On a judgment for the plaintiff, upon an issue 
of law, the plaintiff may proceed in the manner prescribed 
by the first two sub-divisions of Section 158, of this Title, Proceedings' 
upon the failure of the defendant to answer, where the sum- on issue of law 
mons was personally served. If judgment be for the defend
ant, upon an issue of law, and if taking an account or the 
proof of any fact be necessary to enable the Court to com
plete the judgment, a reference or assessment by a Jury may 
be ordered, as in that Section provided. (1) ' 

CHAPTER V. 

ARBITRATION. ( 2 ) . 

TRIAL BY EEPEREES. 

SECTION 180. All issues referable by consent. 
181. When reference may be ordered by Court. 
182. Mode of trial, motion to set aside report, when motion 

made and proceeding for that purpose., 
183. Referees, how chosen. 

SEC. 180. All or any of the issues in an action either of 
fact or law, or both, may be referred upon the written con AU'issues re-
sent of the parties. S £ ± ? b 7 

SEC. 181. "Where the parties do not consent, the Court 
may, upon the application of either, or of its own sugges-^^ . 
tion, except where the investigation will require the decision ences may ba 
_____ made by court 

(1) See Majority Beport, Sec 427. 
(2) See 860.(673, Title 1. 

15 
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of difficult questions of law, direct a reference in the follow
ing cases: 

1. Where the trial of an issue of fact shall require the 
examination of a long account on either side, in which case 
the referees may be directed to hear and decide the whole 
issue, or to report upon any specific question of fact involved 
therein ; or, 

2. Where the taking of an account shall be necessary for 
the information of the Court, before j'udgment, or for carry -
ing a j'udgment or order into effect, or 

3. Where a question of fact, other than upon the plead
ings, shall arise, upon motion or otherwise, in any stage of 
the action. 

SEC. 182. The trial by referees shall be conducted in the 
same -manner and.on similar notice, as a trial by the Court; 

Mode of trial they shall have the same power to grant adjournments as the 
Court upon such trial, to compel the attendance of witnesses, 
preserve order and punish for contempt. (1)—(See Sec. 183, 
Title 8.) 

They must state the facts found and the conclusion's of law 
Motion to set separately, and their decision must be given in writing, and 

may be excepted to and reviewed in like manner, and on motion 
before the Court to set aside the report upon a case or bill of 
exceptions, to be settled by the referees as in case of trial by 
the Court, and on which motion the Court may set aside such 
report or alter or modify the same, and the judgment entered 
upon such report, under direction of the Court, may be ap
pealed from in like manner as judgments upon motions for a 
new trial on cases or exceptions as provided in Section 175, 

• Title 8. 
The report of the referees upon the whole issue stands as 

made and pro the decision of the Court, and judgment may be entered 
oeedings for t n e r e o n j n the same manner as if the action had been tried that purpose 

by the Court, unless either party shall file exceptions, and de-
. sire to make a motion to set aside the report, as herein provided 

And in case either party desires to make such a motion, a 
Judge of the District Court may stay the entry of judgment 

- for twenty days, to enable' the party to prepare his case or 
bill of exceptions, and in case it is prepared, all proceedings 
on the report shall be stayed until the decision of the Court 

;< (1) I have deemed it unsafe to grant to Eeferees the same power "to allow 
amendments to the pleadings as the Court" possess upon the trial of a cause. 
See Majority Eeport, Sec. 430. 
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thereon, or the case is set aside or dismissed. When the re
ference shall report the facts, the report has the effect of a 
special verdict. 

SEC. 183. In all cases of reference, the parties, except 
when an infant may be a party, may agree upon a suitable R e f e ^ e ^ ^ 
person or persons, not exceeding three, and the reference chosen 
shall be ordered accordingly; and if the parties do not 
agree, the Court shall appoint one or more referees, not ex
ceeding three, who shall be free from exception, and may 
administer oaths. (See Sec. 324, Title 12.) 

CHAPTER VI. 

MANNER OP ENTERING JUDGMENT. 

•SECTION 184, Judgment may be for or against any of the parties. 
185. The relief to be awarded to the plaintiff. 
186. Bates of damage where damages are recoverable. * 
187. Judgment in action for recovery of personal property. 
188. Judgment to be entered by direction of Judge or report 

of referees. 
189. Clerk to keep a judgment docket. 
190. Judgment to be entered in judgment docket. 
191. Judgment roll, of what composed. 
192. Judgment, when and how to be docketed—satisfaction, 

how entered. 

• SEC. 184. Judgment may be given for or against one or 
more of several plaintiffs, and for or against one or more of 
several defendants, both upon the subject matter of the suit, be for or a-
or the costs accruing therein, in accordance with the practice SeparSea0'' 
in Courts of Chancery in like cases, and it may determine the ; 
ultimate rights of the parties on each side, as between them
selves, and m'ay grant to the defendant any relief to which • 

.he may show himself by his pleadings and proofs to be enti
tled. In an action against several defendants, the Court may , 
in its discretion, render judgment against one or more of 
them, leaving the action to proceed against the others when
ever a several judgment may be proper. The Court may 
also dismiss the complaint, with costs; in favor of one or 
more defendants, in case of unreasonable neglect on the part 
of the plaintiff to summon other defendants, or to proceed 
in the cause against the defendant or defendants served. 

SEC 185. The relief granted to the plaintiff, if th^-e be no 
answer, cannot exceed that which he shall have asked in his awarded totte 
complaint; but in any other case the Court may grant him anyplaintiff 
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relief consistent with the case made by the'complaint, and 
embraced within the issue; which shall be sustained by the 
proof. : ' .-. ^ 

SEC. 186. Whenever damages are recoverable, the plain-
Hates of dama-tiff may claim and recover, if he show himself entitled there- , 
geswhere dam- ^0 j™: ;ra^e 0f dama<res which he might have heretofore agesarerecov- » J ° . • • • . 
erable recovered for the same cause of action, in a different or sepa

rate action. • ' • ' . * 
SEC. 18.1.' In an action to recover the possession of personal 

notionfor reco- property, judgment for the plaintiff may be for the possession 
very of person- o r for the recovery of possession, or the value thereof in case 

a delivery cannot be had, and of damages for the detention. 
If the property have been delivered to the plaintiff, and a de
fendant claim a return thereof, judgment for the defendant may 
be for a return of the property, or the value thereof, in case 
a return cannot be had, and damages for taking and with
holding the same. 

SEC. 188. Judgment upon an issue of law, or of fact, or 
Judgment to upon confession, or upon failure to answer (except where the 
teeoSon rf by ^ e r ' 5 : ^s authorized to enter the same by the first sub-division 
judge or report of Section one hundred and fifty-eight, and by Section two 
t\f rfifcr66S • 

hundred and eighty-eight of this Title,) shall, in the first in
stance, be entered, upon the direction of the Judge, or report 
of Referees, subject to review on- the demand of either par
ty, as herein provided. 

Clerk to keep SEC. 189. The Clerk shall keep among the records of the 
judgment dock Court a book for the entry of judgments, to be called the 

"Judgment Docket." 
SEC. 190. The judgment shall be entered in the " Judg-

fce filtered in merit Docket," and shall set forth the character of. the decree 
judgment dock o r rfeuef gfanted, or such other determination as shall have 

been had in the cause. 
SEC. 191. Immediately after entering judgment in any 

Jndgment roll, case touching the estate of any deceased person, or affecting 
josed"' C°n *na* 0I" a n y m i n o r ) or affecting any real property, or where 

the judgment or decree shall exceed five hundred dollars in
dependent of costs, the Clerk of the Court in which such 
judgment is rendered, shall record the pleadings and pro; 
ceedings, at length, in a journal to be kept for that purpose, 
together wth the final judgment or decree had therein : 

1. He shall also make and keep in his office, as part of the 
records of such office, an Index, which shall refer to such 
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;entries as shall be so made. He shall also file and preserve 
the original pleadings, papers and depositions used in the 
progress and on the trial of any cause. Also a memoran
dum of the issue and return of process, including the execu
tion and final satisfaction of such judgments as shall be paid 
and discharged. This record shall constitute the Judgment 
Roll: , 

, 2 . In all other cases the pleadings and papers in a cause 
shall be carefully collected, labelled and filed, and then en
closed in a strong envelope, bound withftape and sealed, 
and carefully marked, and entitled as of the case in which 
they belong, and carefully preserved as the record of such 
proceeding. And for his services in so doing, he shall 
receive such compensation as is allowed and prescribed in 
Sec. 598 of Title I. (1) 

SEC. 192. On filing a judgment roll, upon a judgment di- Judgment 
recting in whole or in part the payment of money, it shall be to be docketed 
docketed by the Clerk of the District Court of the District 
where it was rendered, and in any other county, upon filing 
with the Clerk of the Court thereof a transcript of the original 
'docket," and shall be a lien on the. real property in the 

county where the same is docketed, of every person against 
whom any such judgment. shall he rendered, and which he 
may have at. the time of docketing thereof, in the county in 
which such real estate is situated, or which he shall acquire 
at any time thereafter, for ten years from .the time of docket
ing the same, in the county where it was rendered. , But 
whenever an appeal from any judgment shall be pending, 
and the undertaking requisite to stay execution on such 
judgment shall have been given, and the appeal perfected 
as provided in this Code, the Court in which such judgment 
was recovered, may, on special motion, after notice to the 
person owning the judgment, on such terms as they shall 
see fit, direct an' entry to be made by the Clerk on the 
docket of said judgment, that the same is "secured pnap-
peal," and thereupon it shall cease, during the pendency 
of the appeal, to be a lien on the real property of the satisfaction-
judgment debtor, as against purchasers and mortgagees in J">w entered 
good faith. Satisfaction of a judgment may be entered in 
the Clerk's register and docket upon an execution returned 

(1) I regard the mode of preserving the records of a cause, as prescribed 
by sec. 439 of the Majority Report, as inadequate, hence the changes in this 
.section. 
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satisfied, or upon an acknowledgment of satisfaction by the 
judgment creditor or his attorney, filed with the Clerk. 
Whenever a judgment is satisfied in ' fact, otherwise than 
upon an execution, it shall be the duty of the party or his 
attorney to acknowledge the satisfaction of the same, and, 
upon motion, the Court may compel it, or may order the 
entry of satisfaction to be made without such acknowledg
ment; and whenever a judgment is satisfied in fact, as to 
any one of several defendants,' an entry to that effect may 
be made in the register and docket. 

TITLE .IX ' 

EXECUTION OF THE JUDGMENT IN CIVIL ACTIONS. 

CHAPTER 1. The execution. 

2. Proceedings supplemental to execution. 

CHAPTER I. 

THE EXECUTION. (1) 

SECTION 193. The execution to he issued within two years of course. 
194. After two years to he issued only by leave of Court, and 

leave, how obtained. 
195. Other judgments how enforced, Court may pass title by 

decree or judgment. 
196. The different kinds of execution. 
197. To what counties execution may be issued—redemption 

of property. 
198. Execution against the person, in what cases and when, 
199. Form of the execution. 
200. To be returnable within sixty days; 
201. Existing laws relating to execution continued until other

wise provided. 

SEC. 193. Writs of execution for the enforcement of 
Execution to u ^g m en t s as now used, are modified iii conformity to this 
be issued with-Title, and the party in whose favor judgment has been here-
oonrae tofore or shall hereafter be rendered, may, at any time within 

two years after the entry of judgment, proceed to enforce 
the same, as prescribed by this Act. 

SEC. 194. After the lapse of two years from the entry of 
judgment, if no execution shall have issued, an execution can 
be issued only by leave of the Court, upon motion, with 
personal notice to the adverse party, which notice shall be in 

(1) See See. 126 to 149, Title 1. 
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the nature of a seirefacias, unless he be absent or non-resi
dent, or cannot be found to make such service, in which 
case, such service may be made by publication, or in such ̂ j t w 0 

other manner as the Court shall direct. Such leave shall yea 'B t0, 1>e •* 
sued only by 

not be given unless i t be established by the oath of the par-leave of court, 
ty, or other satisfactory proof, that the judgment, or some obtained6 °W 

par t thereof, remains unsatisfied and due. When the judg
ment shall have been rendered by a Just ice of the Peace, 
and docketed in the office of the Clerk of the District Court, 
the application for leave to issue execution must be to the 
Court where judgment is docketed. (1) 

SEC. 195. When the judgment requires the payment of other judg-
money, or the delivery of real or personal property, the same Sroed'.ie'onrt1" 
may be enforced by execution, as provided in this Title. m ay pass title 
Where it requires the performance of any other act, a certi
fied copy of the judgment may be served upon the par ty 
against whom it is given, or the person or officer who is 
required thereby, or by law, to obey the same, and his obedi
ence thereto enforced. If he shall refuse, he may be punished 
by the Court as for a contempt. 

SEC. 196. There shall be three kinds of execution: one T h e different 

against the property of the judgment debtor, another againstkinds of exeou-
his person; (see Sec. 112, Titled,) and the third for the deliv
ery of the possession of the real or personal property, or such 
delivery with damages for withholding the same. They shall 
be deemed the process of the Court, and shall be sealed and 
subscribed by the Clerk, as prescribed in Section 199 of this 
Title. 

SEC. 19?. (2) Where the execution is against the prop- <r0 what conn-
ertv of the judgment debtor, i t may be issued to the Sherifftiea execution J •> a . , . , _ _ may be issued 
of any county where the judgment is docketed. Where it 
requires the delivery of real or personal property, it must be 
issued to the Sheriff of the county where the property or 
some par t thereof is situated. Executions may be issued a t 
the same time to different counties. Real property adjudged 
to be sold, must be sold in the county where it lies, by the 
Sheriff of that c6unty or by a Commissioner appointed by the 
Court for tha t purpose, and thereupon the Sheriff or Commis
sioner shall execute a conveyance to the purchaser, which 

(1) I have omitted that portion of Sec. 142, of the Majority Report, which 
permits an execution to issue asrainst the property of a deceased debtor, as 
therein provide!1, 

(2) See Sec. 278, Title 1. 
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conveyance shall be effectual to pass the rights and interest 
of the parties adjudged to be sold. All property liable to an 
attachment shall be liable to execution; it shall be levied on, 
in the same manner as similar property is attached; until a 
levy, property shall not be affected by the execution, subject to 
the right of any judgment debtor or mortgagor, or any one 
claiming through or under him or them, to redeem the same at 

Bedemption ofanv ^ m e within two years from the day of such sale or fore-
property sold closure, upon paying to the purchaser, mortgagee or judg

ment creditor the sum or amount for which the same was sold 
or foreclosed, and interest thereon at the rate of twelve per 
cent, per annum. Other creditors of the original judgment 
debtor or mortgagor, may at any time within one year after 
such sale, redeem such premises upon the same terms as the 
judgment debtor or mortgagee, by paying to the first or pre" 
vious purchaser, the amount of his bid and interest as afore
said,' and so on as often as one purchaser, mortgagee or cred
itor shall purchase or redeem from another; Provided, That 
the original debtor shall have the period of two years for the 
redemption upon each and every such sale, foreclosure, ad. 
Vance or redemption, after the same shall have been made 
and notice thereof filed, in the office of the Kegister of Deeds 
in the county where such real estate shall be situated. (1) 

-, ,. SEC. 198. If the action be one in which the defendant might 
Exeontion a- ° 
gainst the per-have been arrested as provided in Section 81 and Section 
cases and when 89, an execution against the person of the judgment-debtor 
Formofexeou-may ^ e iggued to any county within the jurisdiction of the 

Court, after the return of an execution against his property 
unsatisfied in whole or in part. (2) 

SEC. 199. The execution must be directed to the Sheriff, or 
Writ to be di- Coroner when the Sheriff is a party or interested, subscribed 
rectedto sherry t i i e Q\el^ 0f t n e Court: and must intelligibly refer to the in or coroner •> ° J 

judgment, stating the Court, the county where the judgment-
roll or transcript is filed, the names of the parties, the amount 
of the judgment (if it be for money), and the amount actu
ally due thereon, and the time of docketing in the county to 
which the execution is issued, and shall require the officer as 
follows: 

1. If it be against the property of the judgment debtor, to 
(1) See Title 1, See. 275 to 282. I have exoloded from this Title several Sec

tions found, in Title 9 of the Majority Report. I deemed them more properly 
to belong to Title 1, where a portion of them may be found somewhat modified 
in their character and provisions, See Sec 201, Title 9. 

(2) See Sec. 112, Title 7. 
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satisfy the judgment out of the personal property of such 
debtor, and if sufficient personal property cannot be found, 
but of the real property belonging to him on the day when 
the judgment was docketed ia the county, or at any time 
thereafter. 

2. If it be against real or personal property in the hands 
of personal representatives, heirs, devisees, legatees, tenants 
of real property, or trustees, it shall require the officer to satr . 
isfy the judgment out of such property. ' ' " 

3. If it be against the person of the judgment debtor,'it 
shall require the officer to arrest such debtor and commit 
him to the jail of the county until he shall pay the judg-w r i t t 0 ""* ^ 
ment, or be discharged according to law : Provided, always, 
That all writs and executions shall run in the name of the 
State, be tested in the name of the Chief Justice or District 
Judge, and be signed by the Clerk of the Court whence they 
issue, and bear the impress or seal thereof: And Provided imprisonment ̂  
further, That no execution shall hereafter issue against the for debt abol- '. 
body of a debtor save, in accordance with the provisions of 
Sec. 112 of Title 1 of this Code and the authorities therein 
mentioned. 

4. If it be for the delivery of the posession of real or per
sonal property, it shall require the officer to deliver the posses
sion of the same, particularly describing it, to the party entitled 
thereto, and may at the same time require the officer to satisfy 
any costs, damages, or rents and profits recovered by the same 
judgment or decree, out of the personal property of the party 
against whom it was rendered, and the value of the property 
for which the judgment was recovered, to be specified there
in, if a delivery thereof cannot be had, and if sufficient per
sonal property cannot be found, then out of the real property 
belonging to him on the day when the judgment was doak-
eted, or at any time thereafter, and shall, in that respect, be 
deemed an execution against the property of the debtor. 

SEC. 200. The execution shall be returnable within, sixty .• • •. 
days after its receipt by the officer, to the Clerk with whom we l̂iaiin six-
the record of judgment is filed. If the property levied on be t y f**8 

claimed by a third person as his property, the Sheriff shall ].. ,' 
summon from his county any twelve persons, qualified as 
jurors, between the parties, to try,the validity of the claim ; 
they, and the witnesses shall be sworn by the Sheriff, and if 
their verdict be in favor of the claimant, the Sheriff shall re
linquish the levy; the fees of the Jury shall be paid by the 
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claimant if the verdict be against him, otherwise, by the 
plaintiff. The following property shall be exempt from execu
tion, except as herein otherwise specially provided together 
with such homestead as prescribed by law. (1). 

SEC. 201. Until otherwise provided by the Legislature the 
existing provisions of law, not in conflict with this Act, re-

BxistinK IBWB ^Bg t o executions and their incidents, the property liable 
relating to ex- to sale on execution, including the sale and redemption of 
toned^untiT property, the powers and rights of officers, their duties there-
°£en"*e p r ° " o n ' a n c* t I i e Proceeding's to enforce those duties, and the liabi

lity of their sureties, shall apply to the several provisions 
prescribed in and by this Title. 

CHAPTER II. 

PROCEEDINGS SUPPLEMENTAL TO THE EXECUTION. (2) 

SECTION 202. When execution returned unsatisfied, order for discovery 
of property allowed. Also, when judgment debtor re
fuses to apply property to satisfy judgment. 

203. Manner of proceeding to examine judgment debtor. 
204. Any debtor may pay execution against his creditor to 

Sheriff. 
205. Examination of debtors or of those having property be

longing to them.^ 
206. Witnesses required to testify. 
207. Compelling party or witnesses to attend. 
208. What property may be ordered to be applied to the exe

cution. 
209. Judge may appoint a receiver, and prohibit transfer of 

property. 
210. Proceedings upon claim of another party to property or' 

a denial of indeb4edness to judgment debtor. 
211- Reference by Judge. 
212. Costs of proceedings. 
'213. Disobedience of order, how punished. 

„ o „ SEC. 202. When an execution against property of the 
VYJlGH 0X6CU* T i l • J.1 
tion returned j u d g m e n t debtor , or of a n y one of s eve ra l deb to r s in t h e 
order'for dis- s ame j u d g m e n t , i s sued to t he Sheriff of t h e c o u n t y w h e r e h e 
covery of pro- r e s i d e s , or if he do no t res ide in the S t a t e , to the Sheriff of a 
perty allowed j ' . . - _ . ,• 
also when judg coun ty w h e r e a j u d g m e n t roll or a t r a n s c r i p t ot a J u s t i c e ' s 
refns'es^o'ap- j u d g m e n t for t e n [dol lars or u p w a r d s , exc lus ive of cos t s , i s 
Batisf 0p-u^y-t° filed> and r e t u r n e d unsatisfied, in whole or in pa r t , t he j u d g 
ment 

(1) See property exempt from sale on execution, Sec. 267, Title 1. See, also 
Sec. 197, Title 9. 

(2) See See. 126 to 149, Title 1. 
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ment creditor at any time after such return is made, is en
titled to an order from the Judge of the Court, or a Court 
Commissioner of the county to which the execution was is
sued, requiring such judgment debtor to appear and answer 
concerning his property before such Judge, at a time and 
place specified in th'e order, within the county to which the 
execution was issued. After the issuing of an execution 
against property, and upon proof by affidavit, of a party or 
otherwise, to the satisfaction of the Court, or a Judge there
of, or a Court Commissioner, that any judgment debtor re
siding in the county where such Judge or officer resides, has 
property which he unjustly refuses to apply to the satisfac
tion of the judgment, such Court or Judge may, by an order, 
require the judgment debtor to appear, at a specified time 
and place, to answer concerning the same, and such proceed
ings may thereupon be had for the application of the prop
erty of the judgment debtor towards the satisfaction of the 
judgment, as are provided upon the return of an execution. 
On an examination under this section, either party may ex- ' 
amine witnesses on his behalf, and the judgment debtor may 
be examined in the same manner as a witness before a mas
ter in chancery. Instead of the order requiring the atten
dance of a judgment debtor, the Judge may, upon proof by-
affidavit, or otherwise, to his satisfaction, that there is dan
ger of the judgment debtor's leaving the State, or concealing 
himself, and that there is reason to believe he has property 
exempt from sale, which he unjustly refuses to apply to such 
judgment, issue a warrant requiring the Sheriff of any coun
ty where such debtor may be, to arrest him and bring him • 
before such Judge. 

SEC 203. Upon being thus brought before the Judge, he 
may be examined on oath, and if it then appear that there is ceeding to ex 
danger of the debtor's leaving the State, and that he has ^deb to r 
property not exempt from sale on execution which he has un
justly refused to apply to such judgment, he may be ordered 
to enter into an undertaking, with one or more sureties, that 
he will, from time to time, attend before the Judge as he shall 
direct, and that he will not during the pendency of the pro
ceedings, dispose of any portion of his property not exempt 
from execution. In default of entering into such undertak
ing, he may be committed to prison by order of the Judge, 
as for a contempt. No person shall, on examination pursu-
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ant to this Chapter, be excused from answering any question 
pertinent to the issue joined, and compatible with his consti-
titutional privileges. (1) 

SEC. 204. After issuing execution against property, any 
Any debtorl person indebted to the judgment debtor, may, upon garnish-
may pay exe- ment,'(2) pay to the Sheriff the amount of his debt, or so 
cution against ' , 
his creditor to much thereof as shall be necessary to satisfy the execution, 
sheriff a n ( j ^ g gner}ff>s receipt shall be a sufficient discharge for 

the amount so paid. 
SEC. 205. After the issuing or return of an execution 

against property of the judgment debtor, or any one of sev-
. „ eral debtors in the same judgment, and upon an affidavit Examination J B ' . ,l . 

of debtors or of that any person or corporation has property of such judg-
prop*ertyVbê  rnent debtor, or is indebted to him in an amount exceeding 
longing to ten dollars, the Judge may, by an order, require such person 

or corporation, or any officer or member thereof, if situate, 
or residing within his jurisdiction, to appear at a specified 
time and place, and answer concerning the same. The 

' Judge may also, in his discretion, require notice of such 
proceeding to be given to any party to the action, in such 
manner as may seem to him proper. 

SEC. 206. Witnesses may be required to appear and tes* 
Witnessrequir-tify on any proceedings under this chapter, in the same 
ed to testify manner as upon the trial of an issue.. 

SEC. 20*7. The party or witness maybe required to attend 
before the Judge, or before a special Commissioner appointed 

party andSwit-hy the Court or Judge; if before a special Commissioner, the 
tendeSt°at' examination shall be taken by him and certified to the 

Judge; all examinations and answers before a Judge or 
a special Commissioner under this Title, shall be on oath 

• except that when a corporation answers, the answer shall 
be on oath of an officer thereof. (3) 

(1) I have changed the draft of this Section as adopted by the Majority Re
port (See Sec 474, subdivision 5). It is useless to say that the Constitution is 
not violated by compelling a party suspected of crime to acknowledge his 
guilt under oath, by saying if you do acknowledge the crime, "it shall not be 
used as evidence against you." Base men will then appear in Court testify 
to the act admitted, and cannot be convicted of the crime of perjury even 
if they commit it. The Code furnishes too many temptations to commit per
jury—in this Section there are two. Frst, the suspected man is called upon to 
acquit or stultify himself; if he be a base man he will commit perjury in his 
own defence ; if.he.be guilty, yet partially honest, he will testify the truth 
and furnish the means for some'suborned wretch to conviot him by commit
ting perjury in giving testimony of a matter of which he.was ignorant, save 
as informed by the accused, arid when this wretch shall be tried for perjury, 
he can produce the record of admission to prove his innocence. 

(2) See Sec. 650, Title 1. 
(3) For "Court Commissioner," see Constitution, Article G, Section 15. 

http://if.he.be
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SEC. 208. The Judge may order any property of the what property 
judgment debtor, not exempt from execution, in the hands ™\a £e jpp£ 
either of such debtor, or any other person, or due to the e a ,*° t n0 exe ' 
judgment debtor, to be applied towards the satisfaction of ; 

the judgment, except that the earnings of the debtor, for his 
personal services, cannot be so applied, when it is made to 
appear by the debtor's affidavit or otherwise, that such earn
ings are necessary for the use of a family supported wholly 
or in part by his profession or labor, or for his own support. 

SEC. 209. The Judge may also, by order, appoint a re- J a d g e m a y ap. 
ceiver of the property of the judgment debtor, in the same point reo.?jver> 
manner and with the like authority as if the appointment transfer of pro-
was made by the Court, according to Section 153, Title 1.perty 

But before the appointment of such receiver, the Judge 
shall ascertain, if practicable, by the oath of the party or 
otherwise, whether any other supplemental, proceedings are 
so pending against the judgment debtor; the plaintiff there
in shall have notice to appear before him, and shall likewise 
have notice of all subsequent proceedings in relation to such 
receivership. 

No more than one receiver of the property of a judgment 
debtor shall be appointed. The Judge may also, by injunc
tion, forbid a transfer or other disposition of the property 
of the judgment debtor, not exempt from execution, or any 
interference therewith. 

SEC. 210. If it appear that a- person or corporation 
alleged to have property of the judgment debtor, or indebted 
to him, claims an interest in the property adverse to him, or p roceea ings 

denies the debt, such interest or debt shall be recoverable upon claim of 
only in an action against such person or corporation by the to property, or 
receiver, but the Judge, may, by injunction, forbid a transfer {Saebtetoess 
or other disposition of such property or interest, till a suffi- to judgment 
cient opportunity be given to the receiver to commence the 
action, and prosecute the same to judgment and execution; 
but such injunction may be modified or dissolved by the 
Judge granting the same, at any time, on, such security as 
he shall direct.' 

SEC. 211. The Judge may, in his discretion, order a refer-
ence to a commissioner agreed upon or appointed by him, to judge 
report the evidence or the facts at any time during the pro
gress of the cause. 

SEC 212. The Judge may allow to the judgment creditor 
or to any party so examiaed, whether a party to the action Cos

d?
 of pro ' 
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Disobedience 
•of order how 
.punished 

or not, witnesses fees and necessary 'disbursements, riot ex
ceeding five dollars. 

SEC 213. If .any person, party or witness disobey an or
der of the Judge or commissioner duly served, such person, 
party or witness may be punished by the Judge as for a con
tempt, and in all cases of commitment under this Chapter, 
the person committed may, in case of inability to perform 
the act required, or to endure the imprisonment, be discharged 
from imprisonment by the Court or Judge committing him, 
or the Court in which the judgment was rendered, on such 
terms as may be just. The provisions of this Act shall apply 
to executions issued by a Justice of the Peace. (See Sec. 15, 
Title2.) 

TITLE X. 

SECTION 214. 

215. 
216. 
217. ' 

218. 
519'. 
220. 
221. 
222. 
223. 
224. 

. . 225,' 
' '• ' : ; 2261 

• • 227. 

228. 

229. 

COSTS IN CIVIL ACTIONS. (1) 

Fee bill abolished, allowances given termed costs. 
When allowed to plaintiff. 
"When allowed to defendant. 
When allowed to either party in the discretion of the 

Court. 
Amount of costs allowed. 
Additional allowance of a percentage on the recovery. 
Percentage, how computed. 
Interest on verdict or report, when*allowed. 
Costs how to be inserted in judgment. 
Referees' fees. .' -
Costs on postponement of trial. 
Costs on motion, 
Costs against infant plaintiff. . . 
Costs in an action by or agamjst an executor, administra
tor, or trustee of ah express trust,' or a person expressly 
authorized by statute .to sue.. ' . i 
Costs against assignee of cause of action, after action 

brought. . • ' 
Costs on a settlement and in' actions in the name of the 

State for the use of others. . . ' 

Tee bill abo!> 
SEG. 214. All. statutes establishing or regulating the costs 

or fees of attorneys, solicitors and counsel in civil actions, 
oes given, and all existing rules and provisions of law, restricting or 
termed costs controlling1 the right of a party to agree with an attorney, 

solicitor, or counsel, for his compensation, are repealed, (2) 
and hereafter the measure of such compensation shall be left 
to the agreement, express or implied, of the parties. 

(1) See "Pees" Sec. 597 to 649, Title 1. 
(2) See Sec. 486 to 506 of the Majority Report. 
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SEC. 215. 1. Costs may be allowed to the prevailing par
ty, on the final determination of the suit. Such costs shall 
comprise the fees of Sheriffs, Constables, Clerks, Commis
sioners, Coroners, Referees, Witnesses, and the actual dis
bursements made by a party for the purposes above men
tioned in the progress of a suit. 

YET, Whereas, The present practice observed by many of 
the legal profession under the provisions of Chapter 12, of 
the Revised Statutes of the late Territory of Minnesota, and 
amendments thereto, (the same being a reprint, substantially, 
of the New York Code), has become oppressive and disas- . 
trous to suitors in our Courts, on account of the enormous 
bills of cost which accumulate upon motions in which par
ties litigant have no possible interest, and by which they 
are certain to sustain loss, therefore, 

Resolved, That, in order that those engaged in the adminis
tration of justice, may so far as is possible, be kept free from 
all corrupting influences, and their best energies engaged iu 
its promotion. 

It is hereby DECLARED, that no attorney or counsellor shall 
hereafter receive directly or indirectly, any compensation, 
"fees," or "fees by way of indemnity," or "costs," whether 
the same or any part thereof shall have been " taxed," or 
" allowed," in favor of, or against either of the parties liti
gant, for his services in the conduct or management of any 
suit hereafter to be instituted in any of the Courts of this ;•"'• 
State, other than such fees or compensation, as by contract .'.,'. • • • 

' express or implied, he shall stipulate to have paid him by his 
client, or shall reasonably deserve for the services he may-
have rendered. 

And that any contingent interest which any attorney shall 
hereafter have (save as in this Section stated), in the event 
of any suit by him instituted or prosecuted under this Code, champerty 
shall be deemed to be champertus, and whenever it shall ap
pear to the Court in which any cause shall hereafter 'be 
pending, that such cause is tainted by such consideration, the 
same shall be declared champertus, and dismissed on motion 
with'costs. 

And the ancient Statutes (so far as they are applicable to 
the institutions of this State), of Barratry Champerty, and 
maintenance, are hereby declared to be in force. (2) 

(2) If the above propositions be not well taken, they will receive no oppo
sition ; they can certainly do no harm; they are of high antiquity and have 
been found for centuries past, to be indispensible to the proper administration 
ot justice; these provisions were the "law of our fathers: when they mi
grated hither;" they now- stand upon the Statutes of many States in this con
federacy. This Section will stop the unnecessary accumulation of costs in the 
progress of a cause. " Lead us not into temptation." 
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The following costs may be allowed: 
2. In an action to recover the possession of personal pro

perty, except when a Justice of the Peace has jurisdiction. 
3. In the actions of which, according to law, a Justice of 

the Peace has no jurisdiction. 
4. In an action for the recovery of money, where the plain

tiff shall recover one hundred dollars or more. But in an ac
tion for assault, battery, false imprisonment, libel, slander, 
malicious prosecution, criminal conversation or seduction, if 
the plaintiff recover less than fifty dollars damages, he shall 
recover no more costs than damages; and in an action to re
cover the possession of personal property, if the- plaintiff 
recover less than fifty dollars damages, he shall recover no 

' more costs than damages. 
Such value must be determined by the jury, Court or refe

ree, by whom the action is tried. 
When several actions shall be brought on one bond, recog

nizance, promissory note, bill of exchange, or other instru
ment, in writing, or in any other case, for the same cause of 
action, against several parties who might have been joined 
as- defendants in the same action, no costs, other than fees 
and disbursements, shall be allowed to the plaintiff. 

SEC. 216. Costs shall be allowed to the defendant in the 
When allowed actions mentioned in the last section; Provided, The plaintiff 
to defendant s h a l l f a i l t o r e c o v e r . 

When all wed ^E0 ' ^ ^ ' ^n ° t n e r actions costs may be allowed or not, in 
to either party the discretion of the Court. 
Won of there" Where there are several defendants not united in interest, 
court a n ( j making separate defences by.separate answers, and the 

plaintiff fails to recover judgment against all, the Court may 
award costs to such of the defendants as have judgment in 
their favor, or any of them, 

In the following.cases the costs of the appeal shall be in 
the discretion of the Court: 

1.. Where a new trial shall be ordered: 
2. Where a judgment shall be affirmed in part and revers

ed in part. 
Amonntof SEC. 218. When allowed, costs may be as follows: 
co s a owe j To the plaintiff for all disbursements in the cause for the 

actual fees of his witnesses, and the fees of officers (not in
cluding Attorneys) for copying records, serving notices, and 
traveling fees, (called mileage,) in an action where judg
ment upon failure to answer may be had without application 
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i o Court, (in addition to the above fees,) five dollars. In an 
action where judgment can only be taken upon application 
to Court, five dollars. 

2. To the defendant in case he shall be successful in the 
•event of the suit, the same costs so far as his disbursements 
and witnesses are concerned, together with the sums men
tioned in the last two items. 

3. For the trial of issues of law, if separate from the trial 
of issues of fact, to the prevailing party, five dollars. 

. 4. For the trial of issues of fact, if separate from the trial 
of the issues of law, to the prevailing party, five dollars. 

5. For the trial of issues of fact and of law, when tried at 
the same time, to the prevailing party, five dollars; Provided, 
That the allowance for costs to the prevailing party under 
subdivision 1 to 5 inclusive, shall not exceed, in any one ac
tion, the sum of fifteen dollars. 

6. To the prevailing party on appeal to the Supreme Court, 
ten dollars. (1) 

"I. The plaintiff may, in all cases, recover costs ' and dis
bursements in suits against non-residetits, when he has at
tached real estate, without regard to the amount of the recov
ery, at and after rates allowed by this Act. 

SEC. 219. In'addition to these allowances, if the action be 
for the recovery of money, or of re^l or personal property, 
and a trial has been had, the Court may, in difficult or extra- itt^noe^f a' 
ordinary cases, make an allowance of not more than five per percentage OB 

, ,, , . • ,, , ,. . the recovery o t 
cent, on the recovery or claim, as- in the next section pre-claim " 
scribed, for any amount not exceeding five hundred dollars, 
and not more than one per cent, for any additional amount. 

Such allowance may likewise be made upon the recovery 
of judgment in any action for the partition of real property, 
•or for the foreclosure of a mortgage, or in which a warrant of 
attachment has been issued, or for the construction of a will 
or other instrument of writing, and on proceedings to compel 
the determination of claims to real property, andalso in any 

(1) It ia confidently believed that the amount of "coats," (as they are 
termed,) which are ''allowed" in and by this Act, are quite sufficient to "in
demnify" the plaintiff or prevailing party, for all trouble and expense in the-
prosecution or defence of suits in our Courts. These "costs" are not to be col
lected for the attorney of "either party," they are to be paid to the suitor. 
Attornies' should be capable of making their own bargains, if they are not, 
they should leave the measure of their compensation to their clients, the Court, 
or a Jury of the country or retire from t.ie practice. Cases have occurred 
under the "Code" in which the Judge was not occupied one hour in the de
termination of the cause and settling the rights of the parties to the suit, yet 
was compelled to sit for two days in settling the contest between contending 
council as to a division of the spoils in the matter of "costs." 

16 ' 
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case where the prosecution or defence has been unreasonably 
or unfairly conducted, but such costs must if collected be 
ordered by the Court on notice. 

SEC. 220. These rates may be estimated as follows: 
1. If the plaintiff recover judgment, it shall be upon the 

.how computed amount of money or the value of the propeity recovered, or 
affected by the construction of the will, or the amount found 
due upon the mortgage, in an action for foreclosure. 

2. If the defendant recover judgment, it may be upon the 
amount of money,, or the value of the property recovered by 
the plaintiff, or affected by the construction of the will, or if 
the defendant's interest in property sought to be partitioned, 
or the amount claimed in an action for the foreclosure, such 
amount of value must be determined by the Court, or referees 
by whom the action is tried or judgment rendered, or the 
Commissioners appointed to make partition in an action there
for. 

SEC. 221. When the judgment is for the recovery of 
verdiotorre- money, interest at the rate.of one per cent, per annum, from 
£wedWhenal" tne time of the verdict or report until judgment be finally 

entered, shall be [computed by the Clerk, and added to the 
costs. 

SEC. 222. The' Clerk shall insert in the entry of judg-
„ . , ment, on the application of the prevailing party, upon two 
Costs, how to ' ™ F S F J t * 
be inserted in days' notice to the other, the sum of the charges for costs, 
judgment [ a s a ^ o v e pr0yided, and the necessary disbursements and 

fees of officers allowed by law, including the compensation 
of referees and the expense of printing the papers upon any 
appeal in which the same shall be printed by order of the 
Court, (said Clerk shall receive for these and other services, 
such compensation as is allowed in Section 598, of Title 1, 
of this Code,) which shall be stated in detail, and verified by 
affidavits, which shall be filed. 

SEC. 223. The fees of referees shall be three dollars to 
'.Eeferee'sfees e a c j ^ p e r ^ y Sp e n t j n ^he business of the reference; but the 

parties may agree in writing upon any other rate of com
pensation. . | . 

SEC. 224. When an application shall be made to a Court 
or referees to postpone a trial, the payment to the adverse 

ponementFof party of a sum not exceeding ten dollars, besides the fees of 
trial witnesses, may be imposed as the condition of granting the 

postponement. 
SEC. 225, Costs may be allowed on a motion, in the dis-

--tion " cretion of the Court, not.exceeding five dollars. 
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SEC. 226. When costs are adjudged against an infant Costs against 
plaintiff, the Guardian by whom he appeared in the actioninfant PlaiDtiff 
shall be responsible therefor, and payment may be enforced 
by attachment. 

SEC. 221. In an action prosecuted or defended by an ex-
cutor, administrator,.trustee of an express trust, or a person 
expressly authorized by statute, costs shall be recovered as by 0r against 
in an action by and against a person prosecuting or defend- aaminisSator 

•Jing in his own right, but such costs shall be chargeable only or trustee! 
upon or collected of the estate, fund, or party represented, 
unless the Court shall direct the same to be .paid by the 
plaintiff or defendant personally, for mismanagement or bad 
faith in such action or defence. But this section shall not 
be construed to allow costs against executors or administra
tors where they are now exempt by law. 
• SEC. 228. In actions in which the cause of action shall,Gos^ against 

. , . i r- • assignee of 
by assignment, after the commencement of the action, or inoauseofaotioa 
any other manner, become the property of a person not & brought10" 
party to the action, such person shall be liable for the costs 
in the same manner as if he were a party, and payment 
thereof may be enforced by attachment, subject to the pro
visions contained in and referred to in Section 112, Title 7. 

SEC. 229. Upon the settlement, before judgment, of any 
action mentioned in Section .215, no greater sum shall be . 
demanded from the defendant as costs than at the rate pre- Costa on a set. 
scribed in Section 218. In actions prosecuted in the name tlement—and 
r 11. ox i ' J i i • r i i maotions in the 

of the State for the recovery of money or property, or to name of the 
establish a right or claim, for the benefit of any county uŝ of others 
city, town, village, corporation or person, costs awarded 
against the plaintiff shall be a charge against the party for 
whose benefit the action was instituted, and not against the 
State. The fees of officers connected with the administra
tion of justice in the Courts of this State, unless otherwise 
ordered by the Court, shall abide the event of the suit. Se
curity for costs will at all times be required by the Court, or 
the Clerk thereof, upon motion. (1) 

(1) See Sec. 33G, Title 13—see also, Sec. 649, Title 1. 
For costs see Title 10, of the Majority Report-see also, thisJCode, Title 11| 

Sec. 273. For further costs see Sec. 273, Title 11. 
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TITLE XI. 

APPEALS. 

CHAPTER 1. Appeals in general. 
2. "Appeals to the Supreme Court from judgments. 
3. Appeals to the District Court from judgments of Justices 

of the Peace, and from the Probate Courts. 

CHAPTER 1. 

APPEALS IN GENERAL. 

SECTION 230. 

231. 
232. 
233. 
234. 
235. 

. . 236. 
237. 
238. 
239. 

240. 

241. 

242." 

243, 

Appeals taken instead of writs of error. 
Orders made out of Court, how vacated or modified. 
Who may appeal. 
Appeal, how taken: 
Clerk to transmit papers to Appellate Court 
What may be reviewed by Appellate Court. 
Judgment on appeal. 
In what cases appeal taken to Supreme Court. 
Within what time taken. 
Appeal from orders, and what orders may be appealed 

from. 
No appeal to Supreme 'Court from ' order „ at chambers, 

unless affirmed by Court. 
Appeals from order dissolving or discharging attachment 
. or injunction, when taken, and what security. 

Appeals from orders at chambers to Court, and order for 
that purpose, how entered. 

Injunctions or attachments not to be dissolved at cham
bers by any other than a District Judge. 

SEC. 230. I t shall not be necessary to issue a writ of error 
instead of writs to bring up any judgment or order for review before the Su-
of error preme Court, but the same may be reviewed as prescribed by 

this Act, by a proceeding which is hereby denominated an 
appeal, and the parties to such proceeding shall be known as 
Appellant and Respondent. But the title of the action shall 
be neither changed nor transposed by reason of the appeal. 

SEC. 231. An order made out of Court without notice to 
the adverse party, may be vacated or modified without notice, 
by the Judge who made it, or may be vacated or modified on 
notice, in the manner in which other motions are made. 

SEC. 232. Any party aggrieved, may appeal in the cases 
prescribed by this Title. 

SEC. 233. An appeal must be taken by the service of a 
notice in writing on the adverse party, or on the Clerk with 

Orders made 
out of court, 
how vacated 
or modified 
Who may ap
peal 
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whom the judgment or order appealed from is entered, and both Appeal how 
if practicable, stating the appeal from the same, or some t a k e n > 
specified part thereof. When a party shall give in good 
faith, notice of appeal from a judgment or order, and shall 
omit, through mistake, to do any other act necessary to per
fect the appeal or to stay proceedings, the Court may permit 
the omission to be perfected on such terms as may be just. 

SEC. 234. Upon an appeal allowed by this Act froincierk to;trans-
a judgment, the Clerk with whom the notice of appealm i t

 e?Seeoiurt 
was filed, shall, at the expense of the appellant, forthwith 
transmit a copy of the record in the cause to the Supreme 
Court, and on an appeal allowed from an order by this Act to 
the Supreme Court, the Clerk with whom the notice of appeal 
is filed, and the order entered, shall forthwith transmit to the 
Supreme Court, a certified copy of the order, the notice of ap
peal, and the papers upon which the order was granted. 

SEC. 235. Upon an appeal from a judgment, the Court 
may review an interlocutory order involving the merits and Judgment on 

t necessarily affecting the judgment. N . 

S E C 236. Upon an appeal from a judgment or order, the What may be 
• » * o rcviBwccl by 

Court may reverse, affirm or modify the judgment or order appelate court 
appealed from, in the respect mentioned in the notice of ap
peal, and as to any or all of the parties, and may if necessary 
or proper, order a new trial: When the judgment or order 
is reversed or modified, the Court shall transmit its judgment 
or decision to be enforced accordingly, and when the Court 
shall possess the power, make restitution for the injuries re
sulting from such erroneous judgment. 

APPEALS TO THE SUPREME COURT FROM ORDERS, &C. 

.SEC 237. Appeals to the Supreme Court shall be taken 
from the District Courts, and from any Court of Eecord h a v - J ^ u S 1 

ing jurisdiction where no other Court of Appeal is providedto the supreme 
by law. 

SEC 238. Appeals maybe taken to the Supreme Courtfrom 
judgments in civil actions, within one year from the entry within what 
thereof; and from orders made by the District Court wi th in t i m e t a k e n 

thirty days after notice of the same: Provided, That notice 
of such appeal shall be given, and entered upon the journals 
of such Court, previous to its adjournment, at the term in 
which such judgment shall have been entered. 

S E C 239. The following orders may be taken by appeal 
to the supreme Court: 
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1. Arr order affecting a substantial right made in such 
Appeal from action, when such order in eifect determines the action and 
0I?eIB' °;nd prevents a judgment from which an appeal might be taken, 
may be ap- 2. A final order affecting a substantial right made in spe-
pea e rom cjaj pr0Cee(j{ngS) o r U p 0 n a summary application in an action 

after judgment, or a judgment or decision of a District Court 
in a criminal action. 

3. When an order grants or refuses, continues or modi
fies a provisional remedy, or grants, refuses or dissolves an 
injunction or attachment, when it grants or refuses a new 
trial, or when it sustains or over-rules a demurrer; or, 

. 4. When it involves the merits of an action or some part 
thereof. 

No appeal to ^EC. ^®- ^ ° aPPea^ shall be taken to the Supreme Court 
supreme court from an order made at chambers, unless the same shall be 
chambers, un- affirmed by the District Court; and from the order of said 
by3d?steSed ^ourt> affirminff, setting aside, or altering the same, an ap 
court peal may be taken, provided such order is one of those 

enumerated in Section 239 of this Title. 
SEC. 241. Upon an order made by a District Judge or 

OTder* dissoiv- Court dissolving or discharging an attachment or injunction, 
^g °ttdilohar? the party interested in continuing the same may give imme-
or injanotion, cliate notice of appeal to the opposite party, and tender a 
andXhat secu- written undertaking with such surety as the Judge shall 
rity - direct, conditioned to pay all costs and. damages sustained 

by such party, in case the appeal be decided in his favor. 
And thereupon the Court may make an order in its discre
tion, to continue such attachment or injunction in force until 
the decision on the appeal, unless the respondent shall, at 
any time pending such appeal, give a written undertaking, 
with sufficient surety, to the appellant, to abide and perform 
the jadgment in the action, if it shall be in favor of the 
appellant. But the Court shall discharge such order, if it 
shall appear at any time that such appeal is not diligently 
prosecuted, and such want of diligence shall be deemed 
prima facie evidence of a breach of the appellants under
taking. 

Appeals from SEC. 242. Appeals from ah order made at chambers, upon 
orders at cham notice, may be taken within ten days after written notice of 
bers to court, • •/ . .* 
and an order the making of such order; and such appeals shall be taken 
posehow'en- to a regular or special term of the District Court. For the 
tered, purpose of such appeal, either party may require the order 

to be entered of record by the Clerk, and it shall be entered 
accordingly. 
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SEC. 243. No injunction or attachment shall be dissolved injunction or 
a t chambers by any other than a District Judge; but a Courtatt

t
a{*mei£ 

-Commissioner may discharge an attachment as provided in solved at chamr. 
-Sections 148 and 149, Title 1. X V X T a 

judge • • • 
CHAPTER II. 

APPEALS' TO THE SUPREME COURT FROM JUDGMENTS. 

SECTION 244. On any appeal security must be given to pay costs and 
damages not exceeding two hundred and fifty dollars. 

245. Ori judgments for money security to stay execution. 
246. If judgment be to deliver documents, they must be de

posited. 
247. If to execute conveyance, it must be executedand de

posited. 
248. Security where judgment is to deliver property, or for 

sale of mortgaged premises. 
249. Stay of proceedings upon security given. 
250. Undertaking may be in one instrument or several. 
251. Security to be approved and to justify. 
252. Perishable property may be sold notwithstanding an 

appeal. 
253. Undertaking must be filed. 

SEC. 244. To render an appeal effectual for any purpose, 
•a written undertaking must be executed, on the part of the in any appeal 
appellant, by at least two sureties, to the effect that the ap*beCgivenItoSfc 

pellant will pay all costs and damages which maybe awardedPav coat9 an<* 
• , . • i , • i • i i i i demagea not 

against him, on the appeal, not exceeding two hundred and exceeding 250 
fifty dollars ; or that sum must be deposited with the Clerk,d o u a r s 

with whom the judgment or order was entered, to abide the 
event of the appeal. Such undertaking or deposit may be 
waived by a written consent on the part of the respondent. 

SEC. 245. If the appeal be from a judgment directing the „ . , 
4. r JT n i 4.- c xi I • On judgment 

payment of money, the Court may upon motion of the plain-for money se-
tift, enjoin the party appealing from making any disposition e™cutiontar 

of his property, or from receiving the rents and profits 
thereof, during the pendency of such appeal. 
• SEC. 246. If the judgment appealed from direct the assign- . 
ment or delivery of documents or personal property, the exe-. to deliver doo-
cution of the judgment shall not be stayed by appeal, unless ^g° t

b
9 ^ e 7 

the things required to be assigned or delivered, be brought posited 
into Court, or placed in the custody of such officer or receiver 
as the Court shall appoint, or unless the undertaking be en
tered into on the part of the appellant, by at least two sure
ties, and in such amount as the Court or Judge thereof shall 
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direct, to the,effect that the appellant will obey the order of 
the Appellate Court upon the appeal. 

- j , . SEC. 247. If the judgment appealed from direct the exe-
conveyance, it cution of a conveyance or other/instrument, the execution of 
tedand depoa"^e judgment shall not be stayed by the appeal until the in-
i t e d strument shall have been executed and deposited with the-

Clerk with whom the judgment was entered, to abide the 
judgment of the Appelate Court, 

SEC. 248. If the judgment appealed from, direct the sale-
or delivery of posession of real property, the execution of the 

fud™entWistoe s a m e s ^ a ^ n o t "3e s t a v e d> unless a written undertaking be ex-
dehver proper-ecuted on the part of the appellant, with two sureties, to the 
of'mortgaged effect that during the possession of such property by the ap-
premiaea pellant, he will not commit or suffer to be committed, any 

waste thereon* and that if the judgment be affirmed, he will 
pay the value of the use and the occupation of the property 
from the time of the appeal until the delivery of possession 
thereof, pursuant to the judgment, not exceeding a sum to be 
fixed by the Judge of the Court, by which the judgment was 
rendered, and which shall be specified in the undertaking. 
When there is a decree or order for the sale of mortgaged. 
premises, and the payment of a deficiency arising upon the 
sale, the undertaking shall also provide for the payment of 
such deficiency. 

SEC. 249. Whenever an appeal shall be perfected as pro
vided by-Sections 245, 246, 247 and 248 of Title 11, it shall 

Stay of prooee- s t a y aH further proceedings in the Court below, upon the. 
flinganponse- iuda-ment appealed from, or upon the matter embraced 
curity given ° ° 

therein ; but the Court below may proceed, upon any other 
matter included in the action and not affected by the judg
ment appealed from, and the Court below may, in its discre
tion, dispense with, or limit the security when the appellant 
is an executor, administrator, trustee, or other person acting 
in another's right. 

SEC. 250. The undertakings prescribed by Sections 244, 
245, 246 and 248 of Title 11, may be in one instrument, or 

may be in one several, at the option of the appellant, and a copy including. 
<sereraFen °r the names and residence of the sureties must be served on 

the officer holding the execution with the notice of appeal,., 
unless a deposit is made as provided in' Section 244, of Title 
11, and notice thereof be given. 

SEC. 251. An undertaking upon an appeal, shall be of no 
effect, unless it is accompanied by the affidavit of the sure*" 
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ties, that they are each worth double the amount specified security to be-
therein. The respondent may, however, except to the suffi-tojusU^&ni 

ciency of the sureties, within ten days after notice of the 
appeal, and unless they or other sureties jnstify before a 
Judge of the Court below, as prescribed by Sections 103 and • 
194, within ten days thereafter, the appeal shall be regarded 
as if no undertaking had been given. The justification shall 
be upon a notice of not less than two days. 

SEC. 252. In the cases not provided for in Sections 245, perty may be°" 
24G, 24?, 248 and 249, Title 11, the perfecting of an .appeal, ^ n o t w i t t ^ 
by giving the undertaking mentioned in Section 244, shall peal 
stay proceedings in the Court below, upon the judgment ap
pealed from, except that where it directs the sale of perisha\ 
ble property, the Court below' may order the property to be 
sold, and the proceeds thereof be deposited or invested, to , 
abide the judgment of the appellate Court. 

SEC. 253. The undertaking must be filed with the Clerk Undertaking-
with whom the judgment or order appealed from was 
entered. 

CHAPTER III. 

APPEALS TO THE. DISTRICT COURT FROM-THE JUDGMENT OF A JUSTICE 
OF THE PEACE (2) AND FROM THE PROBATE COURT. 

SECTION 254. Existing laws repealed, and this chapter substituted. 
255. By what Courts judgment to he reviewed, 
256. Appeal, when taken. flk. 
257. Notice of appeal to be served and costs paid. 
258. Security to stay execution. 
259. Form of undertaking. 
260. Execution^how stayed, 
26g. In case of death of Justice, undertaking to be filed. TF 
262. Filing in lieu of service of notice of appeal. 
263. Keturn, when and how made and compelled. 

- 264. How made if Justice be out of office. 
265. Further return may be ordered. 
266. If Justice be dead, insane or absent. 
267. Hearing upon return, dismissing of appeal if not 

brought in. 
268. To be heard on original paper's, and new trial in what-

cases. I 
269. Judgment on appeal, and judgment, roll. 
270. Costs, how awarded. 
27. Ordering restitution. 
272. Setting off costs on recovery. 
273. The costs on appeal. 
274. Costs in cases of new trial. 

(1) See Sec. 66 to 240, Title 1. 
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Existing laws SEC. 254. All statutes now in force, providing for the re-
•th?secnaptaerd yiew of judgments in civil cases, rendered by Justices of the 
substituted Peace, whether by appeal or certiorari, are hereby repealed, 

and hereafter the only mode of reviewing such judgments 
shall be on appeals to Courts in the district in which the 
judgment was rendered, as prescribed by this Act, and here
after any party may appeal in the cause, and in the manner 
prescribed in this Act, who shall feel aggrieved by the judg
ment of any Justice of the Peace in this State. 

SEC. 255. An appeal from the judgment of such Justice, 
in the cases mentioned in the preceding and subsequent 

By whatoourtssections, maybe taken to the Courts that are now authorized 
ievfewed ° e to review such judgments by appeal, in the manner prescribed 

by this Act and in no other manner. 
SEC. 256. The appellant shall, within twenty days after 

Appeal when judgment, file with the Justice a notice of appeal, stating the 
grounds upon which the appeal is founded. If the judgment 
is rendered upon process, not personally served, and the 
defendant did not appear, he shall have twenty days after-
personal notice of the judgment, to file the notice of appeal, 
provided for in this and the next section. 

SEC. 25*1. If the Justice be not livings or if he shall have 
Notice of ap- removed beyond the limits-of the-County, then such notice 
•ed and costs shall be filed with his clerk, if he shall have one, or if there 
p a i d be none, then by serving said notice upon the plaintiff or ad

verse party in j^rson, or by leaving it at his residence, with 
some person OF suitable age and discretion, or in case the 
respondent is not a resident of the county, in the same man
ner on the attorney or agent, if any, who is a resident of such 

* county, who appeared for him on the trial; and the appellant 
must, at the time of filing notice of appeal with the Justice, 
pay to him the costs of the action included in the judgment, 
together with one dollar costs of the return, which shall be 

' refunded to him in case the judgment is reversed, and be in
cluded in the judgment for costs on reversal. 

SEC. 258. If the appellant desire a stay of execution on the 
stay'execution judgment, he shall give security, as provided in the next sec

tion. 
Form of under- ^EC. ^ 9 . The security shall be a written undertaking 
taking executed by one or more sufficient sureties, approved by the 

Appellate Judge, or by the Court below, to the effect that if 
judgment be rendered against the appellant, and execution 
thereon be returned unsatisfied in whole or in part, the sure
ties will pay the amount unsatisfied. 
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SEC. 260. The delivery of the undertaking to the Court 
below, shall stay the issuing of execution, or if it have been Execution hwo' 
issued, the service of a copy of the undertaking, certified b y s a y e 

the Court below, upon the officer holding the execution, shall 
stay further proceedings thereon. 

SEC, 261. When by reason of the death of a Justiee of 
the Peace, or his removal from the county or any other cause,. 
the undertaking on the appeal cannot be delivered to him, it death of justice 
shall be filed with.the Clerk of the appellate Court and noticebeaied S *° 
thereof given to the respondent, or his attorney or agent as 
provided in Section 251, of Title 11, it shall thereupon have 
the same effect as if delivered to the Justice. 

SEC. 262. When by reason of the death of a Justice of„... . ,. 
J • Piling in hen of 

the Peace or his absence from the county or any other cause, service of no-
the notice of appeal cannot be served as provided by Section i ce ° a p p e a 

255, of Title 11, it may be served by leaving the same with . 
the Clerk of the district Court. 

SEC. 263. The Court below shall thereupon, after ten 
days, and within thirty days after service of the notice of ; 
appeal, make a return to the appellate Court of the testimony, and hojr made 
proceedings and. judgment, and file the same in the appellate a n d c o mPe l l e d ; 

Court, and may be compelled to do so by attachment. But 
no Justice of the Peace shall be bound to make a return un
less the fee prescribed by this Act be paid. * 

SEC. 264. When a Justice of the Peace by whom a J u d g - H o w m a d e i f 

ment appealed from was rendered, shall have gone out of justice be out 
office before a return was ordered, he shall nevertheless 
make a return, in the same manner and with the like effect 
as if he were still in office. 

SEC 265. If the return be defective, the Appellate Court 
may direct a further or amended return, as often as may be „ ., . 
necessary, and may compel a compliance with its order by may be order-
attachment, and for such purposes the Court shall be at a l l e 

times deemed to be open. . 
SEC. 266. If a Justice of the Peace whose judgment is 

appealed from shall die, become insane, or remove from the if justiee be 
State, the Appellate Court may examine witnesses on oath d{-ad iQ3ane o r 

touching the facts and circumstances of the trial or judg
ment, and determine the appeal as if the facts had been 
returned by the Justice. If he shall have removed to another 
county within the State, the Appellate Court may compel him 
to make the return, as if he were st i l l ' within the county 
where the judgment was rendered. 
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SEC. 261. If the return be made, the appeal may be 
. brought to a hearing, at a regular term of the Appellate 

Hearing upon Court, without further notice to either party. I t shall be 
return dismiss- placed upon the calendar at the first term succeeding the ap-
not brought in peal, and continue thereon without further notice until finally 

disposed of; but if neither party bring it to a hearing before 
the end' of the second term, the Court may dismiss the ap
peal, or continue the same by special order for cause shown. 

SEC. 268. The appeal shall be heard on the original 
To be heard on papers, and return of the Justice containing all the material 
andnewPb?air3evidence, and his rulings in the cause, in the cases where 
in what cases the judgment, exclusive of costs, does not exceed twenty 

dollars. 

But where the judgment shall exceed that sum, (the costs 
excluded,) and also where the judgment is against the com
plainant, or in his favor for a sum less than twenty dollars, ex
clusive of costs, if he shall make oath at the time of appeal
ing that he has a valid claim against the defendant, as set 
forth in his complaint, exceeding the sum of twenty dollars 
as he verily believes, the action shall be tried in the Appel
late Court as cases originally brought there; but the parties 
may, by consent, appearing on the return of the Justice, 
admit such return or any part thereof as evidence on the 
trial of the.appeal. 

Judgment on SEC. 269. Upon the hearing of the appeal, the Appellate 
appeal and Court shall give judgment according to the justice of the 

case, without regard to technical errors or defects which do 
not affect the merits. In giving judgment, the Court may 

i affirm or reverse the judgment of the Court below, in whole 

or in part, as to any or all of the parties, and for errors of 
law or fact. This section shall only apply to cases Where 
there is no new trial in the Appellate Court. To every judg
ment upon an appeal, there shall be annexed the return of 
the record, or proceedings on which it was heard, which, 
shall be filed with the Clerk of the Court, and shall consti
tute the judgment roll. < 

SEC, 270. If the judgment be affirmed, the appellant shall 
Costs how a- pay the costs of said appeal, if it be reversed, the appellant 

shall recover the costs by him paid to the Justice on the ap
peal, together with the legal costs, incident to said appeal, 
and if it be affirmed in part, the costs, or such part as to the 
Court shall seem just, may be awarded to either party. This 
section shall apply to cases where there is, or is not a new • 
trial in the Appellate Court. 
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SEC. 271. If the judgment below, or any part thereof, be 
collected, and the judgment be afterwards reversed, the Ap- ordering res-
pellate Court shall order the amount collected to be refunded, titnt'on 
with interest from the time of collection, at the rate of twen
ty-five per cent per annum. The order may be obtained upon 
proof of the facts, made at or after the hearing, upon a pre
vious notice of six days. 

SEC 272. . If upon an appeal, a recovery be had by onecostfonrecov-
party, and costs be awarded to the other, the Appellate Cour t ly 
ehall set-off the one against the other, and render judgment 
for the balance. 

SEC. 273. The following fees and costs, and no other, ex
cept fees of officers and disbursements, shall be allowed upon Tlie °°3tf> on 

p , , , , ^ aPPeal 

appeals: (1) / 

To the appellant, on reversal, five dollars. 
To the respondent, on affirmance, five dollars. 
To a Justice of the Peace, for his return, one dollar. 
If the judgment appealed from be reversed in part, and 

.affirmed as to the residue, the amount of costs allowed to 
either party, shall be such sum as the Appellate Court may 
award, not exceeding five dollars. If the appeal be dismiss
ed for want of jurisdiction, no costs shall be allowed to either 
.party. (For costs, fees, and disbursements, in cases of new 
trials or appeals, when affirmed or reversed, in whole or in 
part, see Section 220, Title 10; also see Section 270, Title 11.) 

APPEALS PROM THE PP.OBATE COUETS.(2) 

SEC. 274. An appeal may be taken to the District Court 
from a judgment or order of a Probate Court, in the follow-Co9t9 in c a s e s 

. J ° ' of new trial 
m g cases : 

1. An order admitting a will to record or Probate, or re
fusing the same. ' 

2. An order appointing a person administrator, executor, 
or guardian of an infant, or a trustee for an insane person 
or drunkard, or removing him, or refusing to make such, ap--
pointment or removal. 

3. An order directing real property to be sold, mortgaged 
or leased, or confirming the same. 

4. An order or judgment by which a debt, claim, legacy 
or distributive share is allowed, or payment thereof directed, 
or such allowance or direction refused, when the amount in 
controversy shall exceed twenty dollars. 

(1) See Sec. 215 to 229, this Code, Title 10. 
(2) See Sec. 24, Title 1. . 
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5. Judgment upon an accounting by an executor, admin
istrator, guardian or trustee, including an intermediate order 
involving the merits and necessarily affecting such judg
ment. 

An appeal shall be taken only by a party aggrieved by 
the judgment or order of the Court. 

The appeal may be taken upon questions of fact or law. 
The appeal shall be taken within thirty days, after notice 

• of the judgment or order appealed from ; by serving a notice 
. of appeal, on the adverse party, stating the appeal from the 
taken—how order or judgment, or some specified part thereof ; by filing 

en a copy of said notice in the office of the Judge of Probate, 
together with a recognisance that shall be entered into by 
the party appealing, or his agent, with one or more sufficient 
sureties, to be approved by the Judge of Probate, to the 
effect that the party will prosecute his appeal with due dili
gence, and will pay all costs that may be adjudged against 
him in the District Court. 

When the appellant shall comply with the provisions of 
this Act, the Judge of Probate shall, allow an appeal, and 
make an entry thereof in his docket, and all further proceed
ings shall be suspended by the allowance of the appeal.-

The Probate Judge shall, within thirty days after the allow
ance of the appeal, make a return to the District Court of the 
proceedings and judgment, and file the same with the Clerk 
thereof, and may be compelled to do so by attachment. 

The proceedings on an appeal shall be the same as that 
prescribed in and by Title 11, and by Section 14 of Title two 
(2) of this Code. See Title I, Sec. 24 to 6.5. (1) 

TITLE XH. 

MISCELLANEOUS PROCEEDINGS IN CIVIL ACTIONS. 
GENERAL PROVISIONS.' 

CHAPTER 1. Submitting a controversy without action. 
2. Proceedings against joint debtors, heirs, devisees, lega

tees, and tenarits, holding under a judgment debtor. 
3. Confession of judgment without action. 
4. Offers of the defendant to compromise the whole or any 

part of the action. 
5. Admission or inspection of writings. 
6. Examination of parties. 
7. Examination of witnesses. 

(1) See Sec. 549 of the Majority Report. 
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8. Motions and orders. 
9. Entitling affidavits. 

10. Computation of time. 
11. Notices, filing and service of papers. 
12. Duties of Sheriff and Coroners. 
13. Accountability of guardians. 
14. Powers of referees. 
15. Miscellaneous provisions. 

CHAPTER I. 

AMICABLE CONTROVERSY. 
SUBMITTING A CONTROVERSY WITHOUT ACTION. 

SECTION 275. Controversy, how submitted without action. 
276. Judgment on, as.in other cases, but without costs. 
277. Judgment maybe enforced or appealed from as in other 

cases. 

SEC. 2*75. Parties to a question of difference, which might 
•be the subject of a civil action, may, without action, agree _ _ 
upon a case containing the facts upon which the controversy how submitted 
depends, and present a submission of the same to any CourtW l t h 0 u t a 0 t l 0 n 

which would have jurisdiction if an action had been brought. 
But it must appear by affidavit, that the controversy is real, A S r e e a c a s e 3 

and the proceedings in good faith to determine the rights of 
the parties. The Court shall thereupon hear and determine 
the case at a general or special term, and render judgment 
thereon as if an action were depending. 

SEC. 2*76. Judgment shall be entered in the judgment 
docket as in other cases, but without costs for any proceed
ing prior to the notice of trial. The case, the submission, asUmSother °D' 
and a copy of the judgment, shall constitute the judgment oa^e3' j U t w i t h 

roll. 
S E C 277. The judgment may be enforced in the same man- Judgments— 

ner as if it had been rendered in an action, and shall be sub Sfoed^r a'p-
iect to appeal in like manner. pealed from as. 
0 l L m other ac

tions 
CHAPTER II. 

PROCEEDINGS AGAINST. JOINT DEBTORS, HEIRS, DEVISEES, LEGATEES 
AND TENANTS HOLDING UNDER A,JUDGMENT DEBTOR. 

SECTION 278. Parties not summoned in action on joint contract, may i 
be summoned after judgment. 

279. If judgment debtor die, his representatives may be sum
moned. 
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280. Form of summons. 
281. To be accompanied by affidavit of amount due. 
282. Parties summoned may answer and defend. 
283. Subsequent pleadings and proceedings same as in other 

actions. 
284. Answer and reply to be verified as in an action. 

SEC. 278. When a judgment shall be recovered against 
tpartiesnot one or more of several persons jointly indebted upon a con-
Iot4on°on joint tract by proceeding as provided in section 41, of this Title, 
.contract may those who were not originally summoned to answer the com
be summoned i , 
after judgment plaint, may be summoned to show cause why they should not 

be bound by the judgment in the same manner as if they had 
been originally summoned, when they shall be heard upon 
the merits. 

SEC. 219. In case of the death of a judgment debtor 
if judgment a f t e r iudgment, the heirs, devisees or legatees of the iudg-
debtor die, his ', , , ,. i , , , • 
representa- ment debtor, or the tenants ol real property owned by him, 
.summoned 6 an& affected by the judgment, may after the expiration of 

three years from the time of granting letters testamentary, 
or of administration upon the estate of the testator or intes
tate, be summoned to show cause why the judgment should 
.not be enforced against the estate of the judgment debtor in 
their hands respectively, and the personal representatives of 
a deceased judgment debtor, may be so summoned at any 

•time within one year after their appointment. 

SEC. 280. The summons provided in the last two sections 
shall be subscribed by the Clerk, and shall describe the 

mons judgment, and require the person summoned to show cause 
within twenty days after, the service of the surpmons, and 
shall be served in like manner as an original summons. 

SEC. 281. The summons shall contain a notice signed by 
the Clerk, stating that the judgment has not been satisfied 

To be accom- to his knowledge or information and belief, and shall specify 
davit of am'ntthe amount due thereon. 
•due S E C 282. Upon such summons, the party summoned may 

answer within the time specified therein, denying the judg-
moned may an-ment, or setting up any defence which may have arisen sub-
tenlaUd d6 ' sequently, and in addition thereto if he be proceeded 

against, according to Section 2*79 of this Title, he may 
make the same defence which he might originally have made 
to the action, except the statutes of limitation. 

SEC. 283. The party causing the summons to issue, may 
demur or reply to the answer, and the party summoned may 
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demur to the reply, and the issues may be tried, and judg- Subsequent 
ment may be given in the same manner'as in an action, and P ^ 1 ^ *ni 

enforced by execution, or the application of the property same as in otu-
charged to the payment of the judgment, may be compelled 
by attachment if necessary. 

SEC. 284. The answer and reply shall be verified in the p^^be"verf"-
like cases and manner and be subject to the same rules as ned. aB i n a a 

' , . , ,. action 
the answer and reply in an Action. 

CHAPTER III. 

JUDGMENT BY CONFESSION WITHOUT ACTION. 

SECTION 285. Judgment may be confessed for debt due or contingent 
liabilities. 

286. Statement in writing and form thereof. 
287. Judgment and execution. 

SEC. 285. A judgment by confession may be entered with
out action, either for money due or to become due or to se- Judgment may 

. . . be confessed 

cure any person against contingent liability on behalf of the debt due or,» 
defendant, or both, in the manner prescribed by this Title. ^ ^ ^ Ua" 

SEC. 286. A statement in writing must be made, signed . , 
by the defendant, and verified by his oath, to the following writing and 
effect: f o r m t l i e reo f 

1. I t must state the amount for which judgment may be 
entered, and authorize the entry of judgment therefor. 

2. If it be for money due, or to become due, it must state 
concisely the facts out of which it arose, and must show that 
the sum confessed therefor is justly due or to become due. 

3. If it be for the purpose of securing the plaintiff against 
a contingent liability, it must state concisely the facts con
stituting the liability, and must show that the sum confessed 
therefor does not exceed the same. (1) 

SEC 28*?. The statement may be filed with the Clerk of 
the District Court, who shall endorse upon it, and enter inJa(Jgm.ent a n a 

the judgment docket, a judgment of the Court for the amount 
confessed, with five dollars costs, together with disburse
ments. 

The statement and affidavit, with the judgment endorsed, 
shall thereupon become the judgment roll. Executions may 
b e issued and enforced thereon, in the same manner as upon 
judgments in other cases in such Courts. When the debt 

(1) This mode of securing parties may be made preferable to that of mort
gages and other modes of indemnity now in use. " " 

It 
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for which the judgment is confessed or recovered, is not all 
due, or is payable by installments, and the installments are 
not all due, the execution may issue upon such judgment for 
the collection of such installments as have become due, and 
shall be in the usual form, but shall have endorsed thereon, 
by the Clerk issuing the same, a direction to the Sheriff to 
collect the amount due on such judgment, with interest and 
costs, which amount shall be stated, and the costs of said 
judgment. Notwithstanding the issue and collection of such 
execution, the judgment shall remain as security for the in
stallments thereafter to becomes due; and whenever any 
further installment becomes due, execution may in like man
ner be issued for the collection and enforcement of the 
same. 

CHAPTER IV. 

OFFERS OF DEFENDANT TO COMPROMISE THE WHOLE OF PART OF 
THE ACTION. 

SECTION t288. Defendant may offer to liquidate damages conditionally. 
» 289. Effect of acceptance or refusal of offer. • ' 

SEC. 288. The defendant may at any time before the trial 
Defendant may or judgment serve upon the plaintiff an offer to allow judg-
date damages m e n t to be taken, against him, for the sum or property, to 
conditionally the effect therein specified. • If the plaintiff ace ept the offer, 

and give notice thereof in writing, within ten days, he. may 
file the summons, complaint and offer, with an affidavit of 
notice of acceptance, and the Clerk shall thereupon enter 
judgment accordingly, if-the notice ofacceptance.be not 
given, the offer is to be deemed withdrawn, and cannot be 
given in evidence. And if the plaintiff fail to recover a 
more favorable judgment, he cannot recover costs, but must 
pay the defendant's costs accruing from the date of the 
offer. And in an action arising on contract, the defendant 
may, with his answer, serve upon the plaintiff, an offer in 
', writing, that if he fail in his defence, the damages be as
sessed at a specified sum, and if the plaintiff signify his 
[acceptance thereof in writing, with or before the notice of 
'trial, and on the trial have a verdict, the damages shall be 
[assessed accordingly. 

Effect of ao- ^EC. ^ ^ . ^ *ke plaintiff do not accept the offer, he shall 
ceptance or re« prove his damages, as if it had not been made, and shall hot 

be permitted to give the offer in evidence, and if the damages 

http://ofacceptance.be
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assessed in his favor shall not exceed the sum mentioned in 
the offer, the defendant shall recover his expenses incurred 
in consequence of any necessary preparation or defence in 
xespect to the question of damages, such expense shall be 
•ascertained at the trial or by the Court at Chambers. 

CHAPTER V. 

ADMISSION OR INSPECTION OF WRITINGS; 

SECTION 290. A party may bo required to admit a paper to be genu
ine or pay expense of proving it. Inspection and 
copy of books, papers and documents, how obtained. 

SEC. 290. Either party may exhibit to the other or his at
torney at any time before the trial, any paper material to the 
action,and request an admission in writing of its genuineness. b"e^quired to 
If the adverse party or his attorney fail to give the admis- a d ^ i l a paper 
sion within four days after the request, and if the party ex- or pay expen-
hibiting the paper be afterwards put to expense in order t o? j S o f p r o v m s -
prove its genuineness, and the same be fully proved or ad
mitted on the trial, such expense to be ascertained at the 
trial, shall be paid by the party refusing the admission, un
less it appears to the satisfaction of the Court, that there 
were good reasons for such refusal; the Court before which 
an action is pending or a Judge thereof may, in their discre
tion, and upon due notice, order either party to give to the 
other, within a specified tinre, an inspection and copy or per
mission to, take a copy of any book, papers and documents 
in his possession or under his control containing evidence 
relating to the merits of the. action or the defence therein, he 
shall also bring into Court, or before any reference or com • 
mission, his books of account. If compliance with the order 
be refused, the Court on motion may exclude the paper from 
being given in evidence, or if wanted as evidence by the 
party applying, may direct the jury to presume it to be such 
as he alleges it to be; and the Court may also punish the 
party refusing. This section shall not be construed to pre
vent a party from compelling another to produce books, pa
pers, or documents, when he is examined as a witness. 

CHAPTER VI. 

. EXAMINATION OF PARTIES. 

SECTION 291. Actions for discovery abolished. 
292. Â party may examine his adversary as a witness on. the 

trial. 
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SECTION 293. Such examination also allowed before trial and proceed
ings therefor. 

294. Party, how compelled to attend. 
295. Testimony of party may be rebutted. 
296. Effect of refusal to testify. 
297. Testimony of a'party not responsive to the inquiries, 

may be rebutted by the oath of the party calling him. 
298. Persons for whom action is brought or defended may he-

examined. 
299. Examination of a co-plaintiff or co-defendant. 

SEC. 291. No action to obtain a discovery under oath, in 
_&ct ionsford ig.aid of the prosecution or defence of another action, shall be 
«overy abolish- allowed, save under extraordinary circumstances, nor shall 

any examination of a party be had on behalf of the adverse 
party, except in the manner prescribedby this Act. 

Sec. 292. A party to an action may be examined as a wit
ness at the instance of the adverse party, or of any one of 

Apartymay several adverse parties, and for that purpose may be com-
«xamine his pelled in the same manner, and subject to the same rules of 
witness on the examination as any other witness, to testify either at the 
t r i a l trial, or conditionally, or upon commission. 

SEC.- 293. The examination, instead of being had at the 
Snch examina- *"a^> a s provided in the last section, may be had at any time 
Son also allow- before the trial, at the option of the party claiming it, before 
and proceeding a Judge of the Court, on previous notice to the party to be 
iherefor examined, of at least five days, unless for good cause shown, 

the Judge order otherwise. But the party to be examined 
shall not be compelled to attend in any other county than 

, that of his residence, or where he may be served with a sub
poena for his attendance. And when notice of such intended 
examination shall be given in an action or proceeding, in 
which the opposite party shall reside out of the jurisdiction 
of the Court, such party may be examined by commission, 
issued and executed as now provided by law; and whenever. 
a party or person in interest has been examined under the-
provisions of this section, the other party or person in inter
est, may offer himself as a witness in his own behalf, and 
shall be so received. 

SEC. 294. The party to be examined, as in the last section 
Party, how provided, may be compelled to attend in the same manner as 

• a K j U e d t ° a witness to be examined conditionally; and the examination 
may be taken and filed by the Judge in like manner, and may 
be read by either party on the trial. 
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SEC. 295. The examination of the party thus taken, may Testimony of 
be rebutted by adverse testimony. rebutted y b 8 

SEC. 296. If a party refuse to attend and testify as in the 
last four sections provided, he may be punished as for a con- fusal to testify 
tempt, and his complaint, answer or reply may be stricken 
•out. 

SEC. 297. A party examined by an adverse party as in this Testimony of a. r J . . . party not re-
Chapter provided, may be examined on his own behalf in rc-sponaive totne 
•spect to any matter pertinent to the issue; but if he testify to b^rebuttedbV 
any new matter not responsive to the questions put to him t l i e °atll,0.f t l i e 

J r * r party calling 
by the adverse party,- or necessary to explain or qualify his him 
answers thereto, or discharge, when his answers would 
charge himself, such adverse party may offer himself as a 
witness on his own behalf in respect to such new matter, 
and shall be so received. 

SEC 298. A person for whose immediate benefit the action Persons for 
is prosecuted or defended,.though not a party to the action, is brought or 
may be examined as a witness in the same manner, and sub- ̂ examine *T 

ject to the same rules of examination as if he were named as 
a party, as prescribed in the last seven preceeding and the , 
three succeeding sections, but not otherwise. 

COMPETENCY OP CERTAIN' PERSONS AS WITNESSES. 
I 

SEC. 298, continued. All persons without exception,' other
wise than as specified in this Act, who having the power and 
faculty to perceive, and making known their perceptions 
to others, may be witnesses. Therefore, neither parties witnesses * 
(except as herein provided) nor other persons who have 
an interest in the event, of an action or proceeding are 
excluded, nor persons on account of their opinions on matters 
of religion, although in every case the credibility of the wit
ness may be drawn in question. But no defendant in a crim
inal action or proceeding, shall be a competent witness threin 
for or against himself. 

The following persons are not competent to testify in any 
-action or proceeding: 

Those- who are of unsound mind or intoxicated at the time 
of their production for examination. 

Children under ten years of age, who-appear incapable of 
receiving just impression of the facts respecting which they 
.are examined, or of relating them truly. 

There are particular relations in which it is the policy of 
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the law to encourage confidence and preserve it inviolate;, 
therefore, a person cannot be examined as a witness in the 
following cases: 

A husband cannot be examined for or against his wife, 
without her consent; nor a wife for or against her husband, 
without his consent; nor can either, during the marriage or 
afterwards, be, without the consent of the other, examined as 

^ns ana an ^Q a n y communicai;jon made by one to the other during the 
marriage; but this exception does not apply to a civil action 
or proceeding by one against the other; nor to a criminal ac
tion or proceeding for a crime committed by one against the 
other. 

An attorney cannot, without the consent of his client, be 
examined as to any communication made by the client to 
him, or his advice given thereon in the course of professional 
duty. . 

A clergyman or priest shall not be examined as to the con
fession made to him in his professional character, in the 
course of discipline enjoined by the church to which he be
longs. 

A regular physician or surgeon shall not be examined in a 
civil action as to any information acquired in attending the 
patient, which was necessary to enable him to prescribe or 
act for the patient. 

A public officer cannot be examined as to communications 
made to him in official confidence, when the public interest 
would suffer by the disclosure. 

SEC. 299. A party may be examined on behalf of his co-
Examination plaintiff, or of a co-defendant, as to any matter in which he 
of co-plaintiff i s not jointly interested or liable with such co-plaintiff or co-
ant defendant, and as to which a separate and not joint verdict 

or judgment can be rendered. And he may be compelled to 
attend in the same manner as at the instance of an adverse 
party; but the examination thus taken shall not be used in 
the behalf of the party examined. And whenever, in the 
cases mentioned in Sections 293 and 294 of this Title, one 
of the several plaintiffs or defendants, who are joint con
tractors, or are united in interest, is examined by the ad
verse party, the other of such plaintiffs or defendants .may-
offer himself as a witness to the same cause of action or de
fence, and shall be so received. And when this Act shall 
not furnish a sufficient guide for the examination of parties 

. in interest and parties of record, the rules of evidence in ' 
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Courts of Chancery, and the principles there applied, shall 
furnish a guide to the Courts of this State. (See Sections 
300 and 301 of this Title.) (1) 

CHAPTER VII. 

EXAMINATION OF W I T N E S S E S . . 

SECTION. 300. No witness to be excluded on account of interest. 
001. To whom last section inapplicable; examination of as

signor and adverse party; when necessary to give 
notice of the examination of assignor.. 

SEC. 300. No person offered as a witness shall be ex
cluded by reason of his interest in the event of the 'action. 
Such interest shall touch his credibility, and shall be subject 
to the qualifications and restrictions contained in Section be excluded on 
299 and 301, of Title 12, of this Code, and the various quali-J^0™*ot ia'-
fications contained in this Act. ^ 

SEC. 301. The last section shall not apply to a party to 
the action, nor to any person for whose immediate benefit it To whom last 
is prosecuted or defended. When an assignor of a thing inpu0abie « 
action or contract, is examined as a witness on behalf of any E x a m w - o a 

person deriving title through or under him, the adverse party of assignor 
may offer himself as a witness to the same matter in his p a r t v 

own behalf, and shall be so received. But such assignor 
shall not be admitted to be examined in behalf of any.per
son deriving title through or under him against an assignee, 
or an executor, or administrator, unless the other party to 
such contract or thing in action, whom the defendant or 
plaintiff represents, is living, and his testimony can be pro
cured for such examination, nor unless ten days' notice of 
such intended examination of the assignor, specifying the 
points upon which he is intended to be examined, shall be 
given in writing to the adverse party. Nor shall any inter
ested party, his assigns or beneficiaries, hereafter be per
mitted by their testimony to charge the estate of any de
ceased person, there shall be a mutuality touching the matter „„ 

, ' , , , . . . , When necessa-
of evidence between the contending parties; neither party ry to give no-
shall be examined' until he has offered to make a witness of amotion *X" 
his adversary. Nor then, unless it shall be in the power of 
such adversary to be present and testify at such hearing o r " 
trial. And furthermore, this shall not be so construed as to 
permit a party to testify on the ground that he has offered 
to examine an executor or administrator upon the estate of 

(1) Rule of Evidence, see See 299 of this Title. 



264 | CODE OF . [Title XII. 

, any deceased person, touching matters of which such execu
tor or administrator does not possess all the personal knowl
edge possessed by his testator or intestate, a t any time while 
living. (1) 

CHAPTER VIII. 

MOTIONS AND ORDEKS. 

SECTION 302. Definition of an order. 
303. Definition of a motion, motion, how and when made. 
"304. When notice is necessary it must be eight days before 

the hearing. 
305. In action in District Court, Judge and Commissioner 

may act at Chambers. Their orders how reviewed. 
306. Special terms, number of, how designated, and business 

done thereat. 
307. In absence of Judge at Chambers, motion may bo trans

ferred to another Judge. 
.' 308. Enlarging time for proceedings in action. 

SEC. 302. Every interlocutory direction of a Court or 
Judge made or entered in writing, and not included in a 

Definition of an judgment is denominated an order or decree. 
o r d e r SEC. 303. An application for an order or decree may be 
n finiti n of a denominated a motion. Motions may be made to a Judge 
motion j out of Court, or at Chambers, except for a new trial on the 

merits. Motions must be made within the District in which 
the action is triable. Orders made out of Court, without 

a^a""? h ° W n°tice> m a y t"3 made by any Judge of the Court, in any part 
made of the State, and they may also be made by a Court Com

missioner, of the county where the action is triable except 
to stay proceedings after a verdict. No order to stay pro
ceedings for a longer time than twenty days shall be granted 
by a Judge out of Court, except upon previous notice to the 
adverse party. 

SEC. 304. When a notice of motion is necessary, it must 
be served eight days before the time appointed for the hear-

When notice is ing, but the Court or Judge may, in an order to show cause, 
murt bright prescribe a shorter time. 
daysbeforethe gEC- 395. I n an action in the District Court, a Court Com-
hearmg _ 

missioner, in addition to the powers conferred upon them m 
In actions in this Act, may exercise within their county the powers of a 
oommkskmer District Judge at Chambers according to the existing prac-
may act at tice, except as otherwise provided in this Act, and their 

orders may be reviewed by the District Court as provided in 

(1) See Sec. 292, this Title. 
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this Act. But such Court Commissioners as are mentioned Their orders 
in this Act, shall be elected in accordance with the provis-h o w r e v i e w e d ' 
ions of the Constitution, (1) for the express purpose of per- i 
forming the duties authorized by this Act. 

SKC. 306. There shall be held by each of the District 
Judges in each District, four (2) special terms, in each year, 
for the trial of issues of law, for the hearing and trial of0r,howdesig-r 

causes without a Jury, for the hearing of motions, including n a t ed .andbuBi" 
motions for injunction and for their dissolution, and the thereat 
transacting of any and all business not usually done at a 
regular term ; the said Judges shall each designate and 
publish the times and places of holding said terms, and when 
designated, they shall not be changed within two years, ex
cept by the Legislature, and at such terms, the issues of law 
and motions, and all other business that may be transacted 
thereat, pending in any and every county in the District, 
may be heard and disposed of with the same force and effect 
as it may now be heard and disposed of in the county in 
which the causes or matters are pending, and when the 
causes or matters are pending in other counties in the Dis
trict, different from the county in which the special term is 
held, the Clerk of the Court shall certify the orders and pa
pers to the Clerk of the District Court of the county where 
•the same is pending, and the papers shall be filed and en
tered by the Clerk of the Court of the District where the 
cause or matter is pending, in the same manner as if the 
cause or matter had been heard or decided by the Court, at a 
term thereof held in that county. 

SEC. 307. When notice of a motion is given, or an order 
to show cause is. returnable before a Judge out of Court, j°a«reSatoham-
and at the time fixed for the motion he is absent or unable to <>ers motion 
hear it, the same may be transferred by his order to someferredtoanoth-
other Judge before whom the motion might originally have e r^ u d g B 

been made or heard. 
SEC. 308. The time within which any proceeding in an 

action must be had after its commencement, except the time 
within which an appeal must be taken, may be enlarged, upon for proceeding 
an affidavit showing grounds therefor, by a Judge of the in a c t i o n 

Court, or Court Commissioner. The affidavit, or a copy there
of, must be served with a copy of the order, or the order may 
be disregarded. The time within which any proceeding in 

(1) Court Commissioners, how elected, See Constitution, Sec. 15, Art. 6. 
(2) Special terms of Court. 
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an action must be had, after its commencement, except the 
time within which an appeal must be taken, may be enlarged, 
upon an affidavit showing grounds therefor, by a Judge of 
the Court in which the action shall be brought. The affidavit, 
or a copy thereof, shall be served with a copy of the order,, 
or the order may be disregarded. Whenever an order for 
the payment of a sum of money is made by.a Court pursuant 
to a provision of the statute, the sa/ne may be enforced by 
execution, in the same manner as if it were a judgment, ex
cept that real property cannot be sold thereon, only in the 
cases where the same is by law a charge upon real property. 
Upon a motion, any person present in Court, whose affi
davit or deposition would be admissable thereupon, may be 
orally examined. 

CHAPTER IX. 

ENTITLING AFFIDAVITS. 

SECTION 309. It shall not be necessary to entitle affidavits with tech
nical accuracy. 

SEC. 309. I t shall be necessary to entitle an affidavit in 
the action, for which it is intended, but an affidavit made 

It shall not be -with a defective title, shall be as valid and effectual for 
title affidavits every purpose as if it were duly entitled, if it intelligibly 
technically refer to the action or proceeding inwhich it is made, and is 

in other respects not calculated to deceive; and a notice or 
other paper, is valid and effectual, though it be defective 
either in respect to the title of .the Court, or the names of 
the parties, if it intelligibly refer to such action or proceed
ing. • ' 

CHAPTER X. 

COMPUTATION OF TIME. 

SECTION 310. Time, how computed. 

SEC. 310. The time within which an act is to be done as 
computed" herein provided, shall be computed by excluding the first day, 

and including the last. If the last day be Sunday, it shall 
be excluded. (See sec. 330, Title 12.) 

CHAPTER XI. 

NOTICES OF FILING AND SERVING SUBPOENAS AND. PAPERS. 

SECTION 311. Notices and papers how served on party or attorney.. 
312. Service personal or by copy in office or house. 
313. Service by mail, when and how. 
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SECTION 314. Postage to be paid. 
315. Double time when service by mail. 
316. Notice of motion, &c, to be eight days. 
317. When papers need not be served on defendant. 
318. Service of papers where party resides out of the State. 
319. Summons and pleadings to be filed. 

. 320. Service on attorney. 
321. When this chapter does not apply, the issuing and ser

vice of subpccnas, and the liability of witnesses 
thereon, 

SEC. 311. Notices shall be in writing, and notices and 
other papers may be served on. the party, or attorney, in the 
manner prescribed in the next three sections where not other- pe0rs°bownserv-' 
wise provided by this Act. -e<? °n party or 

r J attorney 
SEC. 312. The service may be personal, by delivery to the 

party or attorney on whom the service is required to be made, „ . 
. i ,, Service per-

or it may be as follows: sonal or by 
1. If upon an attorney, it may be made during his absence orPhouse° °& 

from his office, by leaving the paper with his clerk therein, 
or with a person having charge thereof; or when there is no 
person: in the office, by leaving it, between the hours of six 
in the morning and nine in the evening, in a conspicuous 
place in the office, or if it be not open, so as to admit of such 
service, then by leaving it at the attorney's residence with 
some person of suitable age and discretion. 

2. If upon a party, it may be made by leaving the paper 
at his residence between the hours of eight in the morning 
and five in the evening, with some person of suitable age 
and discretion. 

SEC. 313. Service by mail may be made, where the person 
making the service, and the person on whom it is to be made Service by mail 
reside in different places between which there is a regular 
communication by mail. 

SEC. 314. In case of service by mail, the paper must be Postage to be 
deposited in the post office, addressed to the person on whom 
it is to be served, at his place of residence, and the postage 
paid.* 

SEC. 315. Where the service is by mail, it shall be at Double time 
least double the time required in case of personal service, by mail™6 

SEC. 316. Notice of a motion or other proceeding before „ .. . 
r ° Notice of mo-

a Court or Judge when personally served, shall be given attion, &c, to be-
least eight days before the time appointed therefor. e ig * a y s 

SEC. 311. Where a .defendant shall not have demurred or 
answered, service of notice or papers in the ordinary pro-
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When papers ceedings in an action need not be made upon him, unless he 
served°onde- ^ e imprisoned for want of bail; but shall be made upon him 
fendant o r hia attorney, if notice of appearance in the action has 

been given. 
•Service of ap- SEC. 318. Where a plaintiff or a defendant who has de-
per wherepar- , , ,. r .-. 
ty resides out murred or answered, or gives notice ot appearance, resides 
of the state ou|. Qf ^ e g^ate, and has no attorney in the action, the ser

vice may be made by mail, if his residence be known, if not 
known, on the clerk for the party if he have one. 

1 SEC. 319. The summons and the several pleadings in an 
action, shall be filed with the Clerk within ten days after the 

pteaSngstobeservice thereof, respectively, or the adverse party, on proof 
filed of the omission, shall be entitled, without notice to an order 

from a, Judge, that the same be filed, within a time specified 
in the order, or be deemed abandoned. 

SEC. 320. Where a party shall have an attorney in an 
Service on at- . ,. ,, c , ., , , 
torney action pending, the service ol papers shall be made upon 

the attorney instead of the party. 

ISSUE AND SERVICE OF SUBKENAS—LIABILITY OF WITNESSES . 

_ „. , SEC. 321. The provisions of this Title shall not apply to 
When this chap , . „ , ' . . . 
ter does not ap-the service of a summons or other process, to bring a party 
p y into contempt. 

Every Clerk of a Court of Record, and every Justice of 
the Peace, may issue subpoenas for witnesses in all civil 
cases pending before the Court, or before any Magistrate, 
arbitrators, or other persons authorized to examine wit
nesses, and the subpoenas may be in the form heretofore 
adopted and commonly used. 

Such subpoena may be served by exhibiting and reading 
it to the witness or by giving him a copy thereof, or by 
leaving such copy at the place of his abode. 

No person shall be obliged to attend as witness unless 
the fees are paid or tendered to him which are allowed by 
law for one day's attendance as a witness, and for traveling 
to and returning from the place where he is required to 
attend. 

If any person duly subpoenaed and obliged to attend as a 
witness, shall fail so to do, without any reasonable excuse» 
he shall be liable to the aggrieved party for all damages oc
casioned by such failure, to be recovered in a civil action. 

Such failure to attend as a witness in any Court of Record 
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shall also be considered a contempt of the Court, and may 
be punished by a fine not exceeding twenty dollars. 

The Court in such case may issue an attachment to bring 
such witness before them to answer for the contempt, and 
also to testify as a witness in the cause in which he was 
subpoenaed. 

CHAPTER XII. 

• ' DUTIES OF SHERIFF AND CORONERS. 

SECTION 322. Duty of sheriff or coroner in serving or executing pro
cess, and how enforced. 

SEC. 322. Whenever, pursuant to this Act, the Sheriff 
may be required to serve or execute any^summons, order or o^oorone/fn 
iudement or to do any other act, he shall be bound to do so serving or exe-J ° •'' ' . • n cuting process. 
in like manner as upon process issued and directed to him, and how en-: 
and shall be equally liable in all respects, for neglect of o r c e 

duty, and if the Sheriff be a party, the Coroner shall be 
bound to perform the service, as he is now bound to execute 
process, when the Sheriff is a party, and all the provisions 
of this Act relating to Sheriffs shall apply to Coroners, where 
the Sheriff is a party. (See Sees. 604 and 605, Title .1.) 

CHAPTER XIII. 

ACCOUNTABILITY OF GUARDIANS... 

; SECTION 323. Guardians not to receive property without security 
given. 

SEC. 323. No Guardian appointed for an infant shall be 
permitted to receive property of the infant, until he shall 
have given sufficient security, approved by a Judge of Pro- Guardian not 
bate, to account for and apply the same under the direction perty nntil se-
of the Court, unless he be a testimentary Guardian, appointed ° " " y g l v e n 

by the testator in his will, with the express declaration 
therein contained, that no security shall be required of such 
testimentary Guardian. (1) 

CHAPTER XIV. t 

POWERS OF REFEREES. (2) 

SECTION 324. Eeferees are authorized to administer oaths and to exer
cise powers now vested in Eeferees by law. 

(1) Under the provisions of this Section the most sacred trusts have been 
created and executed. > 

(2) See Sec. 073, Title 1. Also, Sec. 180, Title S. 
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•Referees are SEC. 324. Every Referee appointed pursuant to this Act, 
' a d m S e r t 0 s ^ a ^ ^ a v e P o w e r t o administer oaths in any proceeding be-
oaths and to fore him, and shall have generally the powers now vested in 

erenow vested a Referees by law. (See Sec. 180, Title 8.) 
in referees'by 
J l a w CHARTER XV. 

MISCELLANEOUS PROVISIONS. 

SECTION 325. Papers lost or withheld, how supplied. 
326. Where undertakings are to be filed. 
327. On appeal, judgment maybe entered up against appel

lant and surety jointly, and when collected of surety. 
328. In actions for the claim and delivery of personal prop

erty, judgment to be entered against principal and 
surety, and when collected of surety. 

329. Judgment on bond and warrants of Attorney. Affida
vit of plaintiff necessary. 

330.- Time for publication of notice, how computed. 

SEC 825. If any original pleading or paper be lost or 
•Papers lost or withheld by any person, the Court may authorize a copy 
supplied' ° thereof to be filed and used instead of the original. 

SEC. 326. The various undertakings required to be given 
Where under- ^y this Act must be filed with the Clerk of the Court, unless 
-takings are to the Court expressly provides for a different disposition 

thereof, except that the undertakings provided for. by the 
Chapter on the claim and delivery of personal property shall, > 
after the justification of the sureties, be delivered by the 
Sheriff to the parties respectively, for whose benefit they are 
taken. 

SEC. 321, On an appeal from a Justice of the Peace, 
if the Appellate Court shall give judgment against the party 
appealing, such judgment may be entered up against the ap-

. pellant and surety jointly, but it shall not be collected of the 
On appeal jut!gr J J J • • 
ment may be surety by the officer to whom the execution is directed, if he 
gainst appei-.can find sufficient property of the principal to satisfy the 
lant and surety s a m e a u ^ the Clerk issuing execution, shall endorse a direc-
when collected ° 
of surety tion thereon to that effect. 

SEC. 328. When a judgment shall be entered up against 
gaufst'suretv either party, in an action for the claim and delivery of per

sonal property, such judgment may be entered up as well 
against the principal as against any surety, who shall have 
signed a written undertaking or bond with him, for a return 
or delivery of the property, as prescribed in this Act, and in 
case where the officer to whom the execution is directed, 
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may collect the value of the property or any damages or 
costs of the principal, he shall, if he cannot find sufficient 
property of the principal to satisfy the same, collect the 
whole or any part of the judgment, which may remain unsat
isfied, of the property of such surety or sureties, and the 
Clerk issuing executions shall endorse a direction thereon to 
that effect. 

SEC. 329. Judgment upon bond or note and warrant of 
attorney may be entered up as now provided by law, and bonTand war-
this Act, so far as the entering of such judgment shall apply r a n t "L?""]:". 
thereto, but the plaintiff, or some one in his behalf, shall plaintiff neces-
cause written notice to be served upon the debtor, of such s a r y 

motion, stating time and place, and shall make and file with 
the judgment record an affidavit, stating the amount actually 
due on the bond or note, at the time of entering such judg
ment. 

SEC. 330. The time for publication of legal notices shall 
be computed so as to exclude the .first day of publication, 
and include the day on which the act or event, of which no- Ca«on of notice 
tice is given, is to happen, or which completes the full period l l o w computed 
required for publication. (1) 

T ITLE X I I I . 

ACTIONS IN PARTICULAR CASES. (2)' 

OHArTER 1. Action on scire facias, quo warranto, and of information in 
the nature of quo warranto. 

2. Action for the partition of real property. 
3. Action to determine conflicting claims to real property and 

' concerning real property. 

CHAPTER I. 

ACTION OX SCIRE FACIAS, Quo WARRANTO, AND OF INFORMATION 
IN THE NATURE OF QUO WARRANTO. 

SECTION 331. Scire facias and quo warranto as prescribed in this act. 
332. Actions of quo warranto and mandamus, where tried. 
333. Action may be brought by Attorney General to vacate a 

charter, by direction of Legislature. 
334. Actions annulling corporation by Attorney General, by 

leave of Supreme Court. 
335. Leave, how obtained. ,. 
336. An action by Attorney General or other persons, to try 

the title to an office. 

(1) See Sec. 310, Title 12. (2) See Sec. 367 to 401, Title 1. 
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SECTION 337. Action, when'and how brought to vacate letters patent. 
338. Belator, -when to be joined as plaintiff. 
339. Complaint and arrest of defendant in action for usurping 

an office. 
1 340. Judgment in such cases. ^ 

341. Assumption of office, &c, by relator, when judgment in 
his favor. 

342. Proceedings against defendant on refusal to deliver books. 
and papers. 

343. Damages, how recovered. 
344. When actions against several persons claiming office or 

franchise. 
345. Penalty for usurping office or franchise, how awarded. 
346. Judgment of forfeiture against corporation. 
347. Costs against corporation, or persons claiming to be such, 

how collected. 
348. Eestraining corporation, and appointment of a receiver. 
349. Copy of judgment roll against corporation, when to be 

• filed. 
350. Actions for forfeiture of property to the State. 

SEC. 331. The writ of scire facias, the wri t of quo war-
Scire facias and ranio, and proceedings by information In the nature of quo 
as prescribed warranto, (1)» shall be as here prescribed, and the remedies 
in this act heretofore obtained in those forms may be obtained by civil 

action under the provisions of this Act. But any proceed
ing heretofore commenced, or judgment rendered, or right 
acquired, shall not be affected by this Act. I t shall not he 
necessary to sue out such writs with • all their ancient for
malities ; provided, the legal intent be preserved. 

SEC. 332. Actions of quo warranto and mandamus may be 
tried at special as well as at general terms of the District 

Actions of qu C o u r t and the Court shall have power to summon a iury for 
warranto and ' L . , 
mandamnB, the purpose, and prescribe the manner of summoning the 
where'tried „„„„ /o \ same. (2) 

SEC. 333. An action may be brought by the Attorney 
brongn^by at?- General, in the name of the State, whenever the Legislature 
tomey general shall direct, against a corporation,, for the purpose of vacat-
charter by fli- ing or annulling the act of incorporation, or an act renewing 
legislature * its corporate existance, on the ground that such act or re

newal was procured by bribery or fraud, or upon some frau
dulent suggestion or concealment of a material fact, by the 
persons incorporated, or by some of them, or with their 
knowledge and consent. 

(1) See Sec. 367, to 401, Title 1. (2) See Title 1, Sec. 531 to 544. 
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. SEC. 334. An action may be brought by the Attorney Action annui-
General, in the name of the State, on leave granted by the ̂  corpora-

' ' D J tion by attor-
Supreme Court or a Judge thereof, for the purpose of vacating ney general by 
the charter or annulling the existance of a corporation other p̂ ernVcotirt 
than municipal, when such corporation shall: 

1. Oifend against any of the provisions of the act or acts When and for 
creating, altering or renewing such corporation; or, 

2. Violate the provisions of any law by which such cor
poration shall have forfeited its charter by abuse of its pow
ers; or, 

3. Whenever it shall have forfeited its privileges or fran
chises by failure to exercise its powers; or, ' 

4. Whenever it shall have done or omitted any act wh,ich 
amounts to a surrender of its corporate rights, privileges or 
franchise; or, 

5. Whenever it shall exercise a franchise or privilege not 
conferred upon it by law. 

And it shall be the duty of the Attorney General, when
ever he shall have reason to believe that any of these acts 
or omissions can be established by proof, to apply for leave 
to prosecute: and upon leave granted, to bring the action in 
every case of public interest, and also in every other case in 
which satisfactory security shall be given to indemnify the 
State against the costs and expense to be incurred thereby. 

SEC. 335. Leave to bring the action may be granted upon -
the application of the Attorney General, and the Court or Leave, how 
Judge may, in its discretion, direct notice of such application aine 

to be given to the corporation or its officers previous to 
granting such leave, and may hear the corporation in opposi
tion thereto. 

SEC. 336. An action may be brought by the Attorney 
General in the name of the State, upon his own information attorney gen-
or upon the complaint of any private party, against the par-^"^0 , .™^ 
ties offending in the following cases:— • the title to an 

1. When ,any person shall usurp, intrude into or unlawfully 
hold or exercise any public office, civil or military, or any 
franchise within this State, or any office in a corporation cre
ated by the authority of this State; or, 

2. When any public officer, civil or military, shall have 
done or suffered an act which by the provisions of law should 
work a forfeiture of his office; or, 

3. When any associatioa or number of persons shall 
•18 „ _ 
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act within this State as a corporation without being duly in
corporated; or, 

4. Such action may be brought in the name of the State, 
by a private person on his own complaint, when the Attorney 
General refuses to act, or when the office usurped pertains to 
a county, town, city or district—security being given as con
templated in Section 334 of,this Title. (1) 

Action, when SEC. 337- An action may be brought by the Attorney 
and how bro't General, in the name of the State, for the purpose of vaca
te™ patent ting or annulling letters patent, granted by this State, in 

the following cases : \ 
1'. When he shali have reason to believe that such letters 

patent were obtained by means of some fraudulent sugges
tion, or concealment of a material fact, made by a person to 
whom the same were issued, or made with his consent or 
knowledge. ' ' 

2. When he shall have good reason to believe that such 
letters patent were issued through mistake, or in ignorance 
of a material fact, or, 

3. When he shall have reason to believe that the paten
tee, or those claiming under him, have done or omitted an 
act, in violation of the terms or conditions, on which the let
ters patent were granted, or have by any other means for
feited the interest acquired under the same. 

Relator when SEC. 338. When an action shall be brought by the Attor-
pUiintiff1116 M n e y General by virtue of this Title, on the relation or infor

mation of a person having an interest in the question, the 
name of such person shall be joined with the State as plain
tiff. 

Complaint and SEC. 339. Whenever such action shall be brought against 
fendant in ac- a person for usurping an office, the Attorney General or per-
inffVn'offlce11" s o n c o mpl a i n m£i in addition to the statement of the cause of 

action, may also set forth in the complaint the name of the 
person rightfully entitled to the office, with a statement of 
his right thereto,. and in such case, upon proof by affidavit, 
that the' defendant has received fees or emoluments belong
ing to the office and by means of his usurpation thereof, an 
order may be granted by a Judge of the District Court, for • 
the arrest of such defendant, and holding him to bail, an* 
thereupon he shall be arrested and held to bail, in the same 
manner" and with the same effect, and subject to the same 

(1) See Seo, 229, Title 10: and Seo. 649, title !.,.; 
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rights, and liabilities as in other actions not strictly crimi
nal yet, when the defendant is subject to arrest. 

SEC. 340. In every such case, after an impartial hearing, jadj,ment in 
judgment shall be rendered in accordance with the law and uscn actions 
facts in the cause, and the rights of the contending parties. 

SEC. 341. If the judgment be rendered upon the rights of Assumption of 
the person so alleged to be entitled, and the same be in favor °̂ ator&C'hen •' 
of such person, he shall be entitled, after taking the oath of judgment in 
office and executing such official bond as may be required by 
law, to take upon himself the execution of the office, and it 
shall be his duty immediately thereafter, to demand of the 
defendant in the action, all the books and papers, in his cus
tody, or within his power, belonging to the office from which 
he shall have been excluded. 

SEC. 342. If the defe-ndant shall refuse or neglect to deli-Proceedin a m 
ver over such books or papers pursuant to the demand, he against defend-
shall be guilty of a misdemeanor, and the same proceedings to deliver 
shall be had, and with the same effect to compel delivery of pe*gand pa" 
such books and papers, as are prescribed by law. 

SEC 343. If judgment be rendered upon the right of the 
person so alleged to be entitled, and in his favor, he may Damages, how 
recover, by action, the damages which he shall have sustain-reoove — 
ed by reason of the usurpation by the defendant, of the office . 
from which such defendant has been excluded. • 

SEC. 344. When several persons claim to be entitled to when aotionst 
the same office, or franchise, one action may be brought against several ' . ' J O persons claim-
against all such persons, in order to try their respective ing office or 
rights to such office or franchise, and determine the same. ranc lse . 

SEC. 345. When a defendant, whether a natural person Penalty for 
or a corporation, against whom such action .shall have been ̂ franchise °8 

brought, shall be adjudged guilty of usurping or intruding ôw awarded 
into, or unlawfully holding or exercising any office, fran
chise or privilege, judgment shall be rendered that such de
fendant be excluded from such office, franchise or privilege, 
and also that the plaintiff recover costs against such de
fendant. The Court may also, in its discretion, fine such 
defendant a sum not exceeding one thousand dollars, which 
fine, when collected, shall be paid into the Treasury of the 
State. 

SEC 346. If it shall be adjudged that a corporation 
against which an action shall have been brought pursuant ̂ 1 5 ^ of ' 
to this Title, has, by neglect, abuse or surrender, forfeited against corpo-3 

rations '"*-pP9B 

its corporate rights, privileges and franchises, judgment 
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shall be rendered, that the corporation be excluded from 
such corporate rights, privileges and franchises, and be dis
solved. 

Costs against ^EC- ^ - ^ judgment bo recovered in such action, 
corporations against a corporation, or against persons claiming to be a 
or'persons ° ,. ,t „ ' ° r,, . ,, °. , , 
claiming to corporation, the Court may cause the costs therein to be 
feoted10w °o1' c°Hected by execution against the persons claiming to be a 

corporation, or by attachment or process against the direc
tors, or other officers of such corporation. 

SKC. 348. When such judgment shall be rendered against 
a corporation, the Court shall have the same power to re

straining cor strain the corporation, to appoint a receiver of its property, 
appolntaentofan(^ *° t a ^° a n account, and make distribution thereof among 
a receiver ita creditors, as were heretofore exercised by Courts of 

Chancery in like cases. 
SEC. 349. Upon the rendition of such judgment against 

_ a corporation, or for vacating or annulling letters patent, it 
ment roll shall be the duty of the Attorney General to cause a copy 
r'Ss'when o f t n 0 judgment roll to be forthwith filed in the office of the 
to be filed Secretary of State. 

SEC. 350. Whenever, by the provisions of law, any pro-
Actions for for- perty, real or personal, shall be forfeited to the State, or to 
erty to thor°P' a n y officer for its use, an action for the recovery of such 
state property, alleging the grounds of the forfeiture, may be 

brought by the proper officer in the District Court. (1) 

CHAPTER II. 

PARTITION OF REAL PROPERTY. 

SECTJON 351. Provisions of revised statutes. Application to actions 
of partition. 

SEC. 351. The provisions of the Revised Statutes, (ap-
Provisions of proved March 31st, 1851, as revised and incorporated in this 
utes Act,) relating to the partition of lands, tenements and here

ditaments, held or possessed by joint tenants or tenants in 
aĉ Fonŝ f̂ ar c o m m o n> snaU aPPty t o actions for such partition, brought 
tition under this Act, so far as the same can be so applied to the 

substance and' subject matter of the action without regard to 
its forms. (See Sec. 455 to 520, Title 1.) 

(1) See Sees. 367 to'401, Title 1—<w COBPOBATIONS. 
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CHAPTER III. 

ACTIONS TO DETERMINE CONFLICTING CLAIMS TO REAL PROPERTY 
AND CONCERNING REAL PROPERTY; 

SECTION 352. Actions to determine claims to. real property, how pros
ecuted. 

353. Provisions of revised statutes applicable to actions con
cerning real property brought under this act. 

SEC. 352. Proceedings to compel the determination of 
claims to real property pursuant to the provisions of the Re- termino claims 
vised Statutes, (approved March 31st, 1851, as revised anderty,how0pros. 
incorporated into this Act,) may be prosecuted by action un-ecuted 
der this Act without regard to the forms of proceedings as 
prescribed by those Statutes. 

SEC. 353. The general provisions of the Revised Statutes 
relating to actions concerning real property, (not in conflictrevised'Sfatate 
herewith.) and for staying waste and preventing and sup- aPP l i e a b l e t 0 

" . , ?, . , i actions con-
pressmg a nuisance, shall apply to actions brought under ceming real 
this Act according to the subject matter of the action and^er'tWsaot 
without regard to its forms. (See • Section 455 to 520, 

Title 1.) 

TITLE XIV. 

EXISTING SUITS, 

SECTION 354. Manner of reviewing judgment in existing cases. 
355. Execution on judgments heretofore rendered. ~ "" 
356. Provisions of this Act applicable to proceedings inaction. 

SEC 354. Wherever a right now exists to have a review 
of a judgment rendered, or order or decree made before the Manner of re-
tenth day of December, eighteen hundred and fifty-eight,^ntmextjt-
such review may be had upon an appeal taken in the manner inS c a 3 e s 

provided by this Act. But this Section shall not extend the 
right of review to any case or question to which it does not 
now extend, nor the time for appealing, nor shall it apply to 
a case where a writ of error has been already issued. 

SEC. 355. Ah execution may be issued without leave of 
the Court upon a judgment docketed before the tenth day of 
December, eighteen hundred and fifty-eight, or now or here- Execution on 
after to be rendered, in any action pending on that day, at heretofore 
any time within two years after the rendition of the judg- r e n e r e 

ment. 
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SEC. 356. The provisions of this Act apply to. future pro
ceedings in actions or suits heretofore commenced and now 
pending, as follows : 

1. If there have been no pleadings therein, to the pleadings 
and all subsequent proceedings. 

2. When there is an issue of law or of fact> or any other 
question of fact to be tried, to the trial and all subsequent 
proceedings. 

3. After a judgment or order, to the proceedings to enforce, 
vacate, modify or reverse it, including the costs of an ap
peal and the question of costs generally. 

TITLE XV. 

DEFINITION OF REAL PROPERTY. 

SECTION 357. Definition of "real property." 
858. Definition of ' 'personal property." 
359. Definition of "property." 
3G0. Definition of "District," of "Clerk," and "folio," " h e " 

shall express male and female. 
361. Common law, rule of construction of statute applicable 

to this act. 
3G2. Statutory provisions inconsistent with this act repealed^ 
363. Rules and practice inconsistent with this act abrogated. 
364. Judges of the Supreme Court to make general rules, 

and until then, the present rules to he the rules of 
practice. 

36.5. This act. not t o ^ c c t certain proceedings and statutory 
provisions. 

366.- Certain parts of revised and other statutes repealed. 

Definition of 
real property 

Definition of 
personal pro
perty' 

Definition of 
property 

Definition of a 
district 

SEC. 35t.' The words "real property," as used in this Act, 
are co-extensive with lands, tenements and hereditaments. 

SEC. 358.' The words "personal property," as used in this 
Act, include money, goods, chattels, things in action, and ev
idences of debt. 

SEC. 359. . The word "property," as used in this Act, in
cludes property real and personal. 

SEC 360. The word "district," as used in this Act, signi
fies Judicial District, except when otherwise specified. The 
word "Clerk," signifies Clerk of the Court. "Folio,"defined one 
hundred words. See.Sec. 632, Title 1. 

SEC. 361. The.rules and maxims of the Common Law, as 
embodied in and by the" decisions of the Supreme Court, that 
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"statutes in derogation of the Common Law shall be strictly r u i e 0f con-
construed," are binding upon the Courts of this State. (1) Btotute°appii 

SEC. 362. All statutory provisions inconsistent with this oable to this 
Act, are repealed; but this repeal shall not revive a statute or 
law which may have been repealed or abolished by t h e ' p r o - ^ f ^ 0 ^ ^ * 
visions hereby repealed. All the rights .of action given or sistent with 
secured by existing laws, may be prosecuted in the mariner peaied 
provided by this Act; yet, if a case shall arise in which an ac
tion for the enforcement or protection of a right, or the re
dress or prevention of a wrong cannot successfully be had 
under this act, the Court where such action arises shall per-' 
mit the parties to institute such proceedings known to the 
Courts of Chauncery or of Common Law, as the nature of 
the case shall require; Provided, That no resort shall be had 
to the forms and proceedings in Equity or of Common Law, 
where a full, complete and adequate remedy can be had un
der the provisions of this Code, regard being had. touching 
the brevity cheapness and justice of the remedy. 

SEC. 363. The present rules and practice of the Courts in Rules and prac-
civil actions, inconsistent with this Act, are abrogated, b u t j ^ 1 " ^ ^ , , 
where consistent with this Act, they shall continue in force, act abrogated 
subject to the power of the Supremo Court to relax or modify 
or alter the same at pleasure. 

SEO. 364. The Judges of the Supreme Court shall meet at 
the Capital, on the second Monday in January, 1859, and pro-
mulgate rules defining the practice therein, ( 2 ) as well as preme court to 
that of the District Courts. Said Supreme Court shall meet JJJ*° ^ a 

at the Capital, on the said second Monday in 'January, an- then the rules 
nually thereafter, and hear and determine such questions as jate territory 
shall be brought up for its consideration. 0f practice^68 

SEC. 365. Until the Legislature shall otherwise provide, 
this Act shall not affect proceedings, in special cases not pro-aff65t

aoertain ° 
vided for in this Act, a resort to the forms now in use may proceedings 

.' • and statutory 
be had, except that if in the final adjustment, resort shall be provisions 
had to a civil action, such action shall be conducted in* con
formity with this Act. 

SEC. 366. All that portion of Chapter 72, of the Kevised t in a r t a 

Statutes of the late Territory of Minnesota, approved March of revised and̂ , 
31st, 1851, from section one, to section twenty-eight, inclu-r

o
ep0

3aiedaUe8 

(1) See Article seven (7) of amendments to the Constitution of the United 
States. See also Story's commentaries upon the Constitution, Sections 72 
to 80, also, Sec. 855. 

(2) See Sec. 304, Title 1. 
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sive, together with the several amendments thereto, touching 
the "allowance," and "taxation of fees and costs," together 
with all laws in conflict herewith. Also, chapter one, of the 
Session Laws of the late Territory of Minnesota, approved 
March 5th, 1853, it being "An Act to authorize the exercise 
of all Equity Jurisdiction in the form of Civil Actions, and 
for other purposes," be, and the same are hereby repealed. 


