s s

CODE OF ’
o 5 fE33

o 23
* PLEADINGS AND -PRACTICE.
IN .CIVII.‘ ACTIONS.
COURTS OF THIS STATE.
LEGISLATURE OF MINNESOTA,
] 'BYF AARON GdODI\’lICHs

‘ONE OF THE COMMISSIONERS APPOINTED TO REVISE THE LAWS.

SAINT PAUL: .
EARLE 8. GOODRICGH, STATE PRINTER,

PIONEER AND DEMOCRAT OFFICE.

1858. A



>

Jornt RESOLUTION oF THE SEXATE AYD House o‘ REPRESENTATIVES, OF THE STATE OF
MINNESOTA, RELATIVE TO THE DUTIES OF THE UODE COMMISSIONERS, AND THE PUBLI-
CATION OF THEIR REPORT ; PAssEn Marcnm 1, 1858.

Resolved, By the House of Representatives of the State of M'mneéota, (the
Senate concurring,) that :Aaron Goodrich, Moses Sherburne, and William Hol-
linshead, heretofore appointed Commissioners to revise the laws of this State, be-
and are hereby instructed to enter upon their duties and compile the laws of
this State, arranging them under suitable and appropriate Chapters, and to pre-
pare a system of pleadings and practice for the several Courts of this State, such
system to conform as near as practicable to the present New York Code, and
having reference to the brevity and legal intent of the pleadings; and that they

- cause the result of their labors to be printed and laid before the ;ggislature at

the earliest day practicable.
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CODE OF PLEADINGS AND PRACTICE.

AN ACT

To simplify and _abridge the Pleadings and Pmctwe in
f the Courts of this State.

Whereas, it is deemed expedient that many of the present
" forms of actions and pleadings in the Courts of this State
be abolished; that others less expensive and complicated—
and better calculated to promote the ends of justice, be in-
gtituted in their gtead. Therefore,

- Be it enacted by the Legislature of the State of Minnesota, as
follo'ws

GuNeraL DErFINITIONS AND DrIvisions.

Divisions of Remedies.

Definition of an Action.

Definition of a Special Proceeding.’
Division of Actions.

Suorion 1
2
3
4,
5. Definition of a Criminal Action.
6
7
8
9

Definition of a Civil Action.
Civil and Criminal Remedies.
. Division of Act.
. The Courts of Justice in this State.
SecmioN 1. Remedies—Remedies in the Courts of JustxceRD‘“‘;‘m" of
are divided into—
1. Actions.
2. Special Proceedings.
Sro. 2. Action.—An Action is an ordinary proceeding in anD&ﬁt?;gon of
a Court of Justice, by which one party prosecutes another
party for the enforcement or protection of a right, the re-
dress or prevertion of a wrong, or the punishment of a pub-
lic offence. Definition of
Svc. 8. Special Praceedmg —Every other remedy is a Spe 8 SP%WJ pro-
cial Proceeding.
 Bvc. 4. Division of Actwfns —Actions are of two kinds, Division of
1. Civil, _ botiom
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2. Criminal. B
Definition of  OEC. 9. Criminal Ackion—A Criminal Action is prose-
a criminal ac- cuted by the State as a party against a person charged with .
tion
. a public offence, for the punishment thereof.
a 3:3“,;2;‘;3,1“ Sec. 6. Civil Action—Every other is a Civil :Acti?n.
Civil & Sgc. 7. Remedies mot merged—Where the violation of a-
nu‘:émegf;;m right admits of both a Civil and Criminal remedy, the right
to prosecute the one is not merged in the other.
Division of act SEC. 8. Division of tfas Act—This' Act is divided mto
titles and sections. ‘

The first relates to the Courts of Justice and their juris-
diction. The residue relate to Civil Actions commenced in
the Courts of this State, on and after the 10th day of De-
cember, 1858, except as otherwise provided therein, and are
divided into titles and sections.

TITLE 1.

OF THE COURTS OF JUSTICE AND THEIR JURISDICTION.

Of the Courts in General.
Of the Supreme Court.
Of the District Courts.
Of  the Courts of Probate.
Of Justices of the Peace.

GY o b =

OF THE COURTS IN GENERAL,

ofT}.}?m?:: ".‘3 Skc. 9. The following are the Courts of Justice in this

the State State :

. The Court for the trial of Impeachmen’cs (1)
. The Supreme Court,

The District Courts.

The Courts of Probate. ]

The Courts of Justices of the Peace.

werP

THE SUPREME COURT.

Secrion 10.  When and where Court to be held. .
11. Session continued from day to day, and adjournment
authorized.
12. Appellate jurisdiction of Supreme Court.
i 18. The Supreme Court may issue Writs of Error, Certmran
’ Mandamus, Prohibition, &c. .
14. Powers of Supreme Court.

———

(1) Bee Constitution, _Sec. 14, Art. 4,
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15. Court to give its opinions in writing, when—appoint-
ment of Reporter authonzed—reports to be pub-
lished.

16. Power of Judges in vacation.

17. Provisions in cases of absence of Judges on ﬂrst day of

7 term. .

18. Clerk to adjowrn if no Judge appears.

19. Special terms authorized.

Sec. 10. The several Judges of the Supreme Court of  wyenang
* this State are hereby required to meet at the Supreme Court Wé’g’; Fourt to
room, at the Capitol, and hold a session of the Supreme Court

once in each year, —that is to say : On the second Monday of

January.

Sec. 11.  Any session of the Supreme Court shall be con-
tinued from day to day until the business of the Court shall Session con.
be disposed of, unless otherwise ordered by the Court; buttmned from
the Court may be adjourned from time to time, for the hearmg day to day &e
or decision of any matters or questions, or transaction of
other business, as convenience or necessity may require.

Sec. 12. The Supreme Court of ¢his State shall have and spperate ju
exercise appellate jurisdiction only, except as otherwise pro-Tisdiction of sn
vided by law, which shall extend to all matters of appeal, preme court
from the decisions, judgments, or decrees, of any of the Dis-
trict Courts, in all matters of law or equity, and may also
extend to all questlons of law arising in any of the said Dis-
trict Courts : '

1. Upon a motion for a new trial in arrest of judgment, or
in cases reserved by said Court :

-2, In a final judgment in the District Courts, in any action
commenced therein or brought there from another Court, and
upon appeal from that judgment to review any interlocutory
~ order, involving the merits, and necessan]y affecting the
Judgment
3. In a judgment or.decision of any District Court in a.
criminal action. :
Sec. 18, The Supreme Court shall have power to issue
Writs of Error, Certiorari, Mandamus, Prohibition, -and all _Fowers of su-
" other writs and process, not especmlly provided for by law, preme conrt
to all Courts' of inferior jurisdiction, to corporations and to
individuals, that shall be necessary fo the furtherance of
Justlce and the execution of the laws ; but no Writ of Error
shall operate as a stay of proceedings or execution, unless go
ordered by the Court, upon motion, or by one of the Judges
thereofin vacatlon except in cases othel wise prov1ded bylaw.

Lo

.
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‘Sec. 14. The Supreme Court shall be vested with full
power and authority necessary for carrying into complete
Powers of sa. €Xecution all the judgments, decrees and determinations in
preme court the matter aforesaid, and for the exercise of its jurisdiction
a8 the supreme judicial tribunal of the State; and may by
order, from time to time, make and prescribe such general
rules of practice and régulations for the said Supreme Court,
not inconsistent with the provisions of this act, as it may
deem proper.
Sc. 15. The said Court shall in all cases decided by it,
Sgﬁﬁ;c’mg‘fx give its opinion in writing, at the term when such cases are
ting &c argued, which shall be filed with the Clerk of said Court, .
with the other papers in the case, and the said Court shall
appoint some proper person to report its doings in all causes
decided ; which reports shall be pubhshed from time to time
accoxdmg to law.
Sec. 16, Any one of the Judges of the Supreme Court
. Powerso shall have power in vacation to issue any of the writs or pro-
Jndges invace- cess, which the said Court is allowed by law to issue.
tion , Sec. 17. If any two Judges of the Supreme Court shall
not attend on the first or. any other day of the term, the
Brovision in Clerk shall enter such fact on record, and the Judge present
case of ab-ghall adjourn the Court to the next day, and so on from day
ot ?1:; ;','fu:he to day for six days, if neither of the absent Judges appear ;
term at the end of which period, all matters pending in said Court
shall stand continued until the next regular or specml term
of said Court. ‘
Clerk to ad- Sec. 18. If neither of the Judges appear, the Clerk of
journ in case 8a1d Court may adjourn from day to day, as prov1ded in the
;gm%udge ap- precedlng section.
, Sec. 19. Whenever, from any ‘cause, it shall appear to
Special terms the Judges of the said Court, or any two of them, that the
authorized  public interest requires that a special term of the said Court
be held, the said Judges, or any two of them, shall have
authority to appoint a special term of said Court, giving
thirty days previous notice thereof, by advertisement publish-
ed in a newspaper, at the seat of government of the State.

OF THE DISTRICT COURTS.

Secrion 20. The State divided into Judicial Districts.
21. Times and places of holding the District Courts.
22. Jurisdiction of District Courts.
23. Equitable jurisdiction of the District Courts.
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Skc. 20. The State shall be divided into Judicial Districts
.as-follows: The state di-
1. The counties of Washington, Chisago, Manomin, Anoka, :ﬁgu‘ﬁ :ilng:ng;
Isanti, Pine, Buchanan, Carlton, St. Louls and Lake shall
-constitute the First Judicial District. =~
-2. The county of Ramsey shall constitute the Second Judi-
cial District.
3. The counties of Houston, Winona, Fillmore, Olmsted
and Wabagshaw shall constitute the Third Judicial District.
4. The counties of Hennepin, Carver, Wright, Meeker,
Sherburne, Benton, Stearns, Morrison, Crow-Wing, Mille Lac, -
. Itaska, Pembma Tod and Cass shall constitute the Fourth
J udlcml District.
5. The counties of Dakota, Goodhue, Scott, Rice, Steele,
Waseca, Dodge, Mower and Freeborn shall constltute the
. Fifth Judicial District.
-6. The counties of Le Seuer, Sibley, Nicollet, Blue-Earth,
Faribault, McLeod, Renville, Brown, and all other counties
in the State not included within the other districts, shall con-
stitute the Sixth Judieial District.
Sec. 21.  The general terms of the District Courts of the Time &place

State shall be held at the times and places following: o e, O

1. In the First Judicial District,

2. . In the Second Judicial District,

3. Inthe Third Judicial District,
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4, TIn the Fourth Judicial District,

5. In the Fifth Judicial District,

6. In the Sixth Judicial District,

Szc, 22. The District Courts of this State shall have'ori-
Jurisdiction of ginal jurisdiction in all civil actions within their respective
district sourt  gjgtricts, when the sum in controversy shall exceed one hun-
dred dollars: and in civil actions of which a Justice of the
Peace has not jurisdiction, whatever may be the amount in
controversy: and appellate jurisdiction from Courts of Pro-
bate and Justices of the Peace, as hereinafter provided; and
"shall also have original jurisdiction of all criminal actions
where the punishment shall exceed three months’ imprison-
ment or a fine of more than one hundred dollars (1): and.
appellate jurisdiction of criminal actions, as hereinafter pro-
. vided; and the judges of said court shall be conservators of
the peace.
Sec. 23. The District Courts shall also have original juris-.
" Bquitable ju- diction of all matters in equity: and shall have power to ap-
. i‘:ﬂ;f;éo‘fmﬂgct point receivers, make interlocutory orders, grant injunctions
court as herinafter provided, and to issue writs of ne ezeat, attach-
. ment, and sequestration: and to grant and enforce equitable
relief in all cases where a complete and adequate remedy
cannot be had at law. ‘

Or trE Courrs or Propite.—(2).

Szorton 24.  Court of Probate cstablished.
t 25. Jurisdiction of Courts of Probate.

(1) Bee Constitation, Article 6, Sections 5 and 8.
(2.) See Section 274, Title 11. ° Also, Sec. 601, Title 1.
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26. Jurisdiction of Courts of Probate.
" 97. Jurisdiction exercised by one Judge exclusive.
28. Court of Probate must be held by the Judge thereof, orin
his absence by the District Attorney.
29, Probate Court shall be always open.
80. Procecdings in Probate Court.
31. Office open, when; Court may be held where ; Judge
must provide books, &c.
32. Books to be kept by Judge—what to contaln
83. Register—what to contain.
34, Index to cach book.
35. Successor may complete unfinished busmess
86. Judge cannot be Attorney in certain cases.
87.. Costs may be awarded.
88. Judge may issue exccutions.
39. Process—by whom executed.
40. Judge has care of certain persons.
41. Guardians may be appointed, and their dutics.
42, The Board of Supervisors or a Justice of the Peace may
’ apply for appointment of guardians for certain persons.
43, Application, how made, and what to contain.
44. The Judge must appoint time and place to investigate.
45. Judge mustissue citation—how sexrved.
46. Jury must be empanclled—their duties.
47. How trial must be conducted.
48. Party complained of ‘may appear by self or Counsel.
49. Inquisition of the Jury—how made, and what to contain.
50. When the Judge must appoint Guardians. )
51.  Appointment—how made and what to contain, and how
notice must be given,
52. The Guardian must be sworn, and glve security.
53. Judge must a.ppomt Appraisers—inventorymust be made,
and how made. .
.54.  The power of such Guardians.
55. How Guardians must pay the debts.
56. When real property may be sold to pay debts.
57. 'When disability is not permanent—how to proceed.
58. How sale or mortgage must be conducted, and the dis-
posal of the proceeds.
59. Guardian may be required to give new security, and is
subject to the direction of the Judge. :
60. When Guardian may execute conveyance of real property.’
61. When the authority of the Guardian ceases.
62: How Guardian must be removed.
63. Judge how to proceed upon application for the removal
of a Guardian.
64. Fees of a Judge on the appointment of Guardian, and

65.

when he may order costs.
Persons under Guardian cannot contract.

.
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Sec. 24. There shall be established in each orgamzed
Oourt of pro- county of this State, a Probate Court, with the jurisdiction
Date establish- oo feyred by this act, but nothmg contained in this act shall
affect the proceedings now in said Courts.
Sec. 25. The said Probate Courts. shall have exclusive
JurisdictionJurisdiction in the first instance, in the county to take the
gf::uﬂsofpro proof of Wills.

1. When the testator, at'or immediately before his death,
was an inhabitant of the county, in whatever place he may
have died:

2. When the testator not being an mhabxtant of this State,
shall have died in the county, leaving assets therein : ’

3. When the testator not being an inhabitant of this State,
“ghall have died out of the State, leaving assets in the coun-
ty : :

4. When the testator not being a resident of this State,
shall have died out of the State, not leaving assets therein,
but when assets thereafter come into the county.

5. When real property devised by the testator is sitﬁated
in the county, and no other Probate Court has gained juris-.

diction under either of the preceding subdlwsmns of this
section.

Sec. 26. The Probate Court has Jurlsdlctxon also,

1. To take proof of a Will relating to real property situated
Jurisdiction of in the county, when the testator shall have died out of this
ourts of pro- State, not being an inhabitant thercof, and not leaving assets
bate therein :

2. To grant and revoke letters testamentary and of admin-
- istration : )

3. To direct and control the conduct, and settle the ac-
counts of Executors and Administrators :

4. To enforce the payment of debts and ‘legacies and the
distribution of the estates of intestates:

5. To order the sale and dispose of the property of deceased
persons :

6. To appoint and remove Guardians, to direct and confrol
their conduct and settle their accounts : :

1. To take the care and custody of the person and estate of
a lunatic or habitual drunkard residing in the county:

8. To direct the admeasurement and allotment of Dower :

9. To exercise the powers and duties conferred upon it by
law.
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Skc. 27. The jurisdiction acquired by any Probate Court’
over a matter or proceeding is exclusive of that of any other Jurisdiction
Probate Court, except when otherwise provided by law, and gﬁ:';:fgge e‘;’f
when a G'ruardla.n is appointed or any other proceeding is clusively
commenced in the Probate Court of a particular county, all
further proceedings in respect to the same, must be continued
in that Court.

Sec. 28. The Probate Court of each county must be held ‘ 4
by the Judge of the Probate Court; and in case the Judge of poourts of pro-
Probate is unable to act, or if the office be vacant, then the held by judge
said court must be held by the Dlstnct Attorney of the
county.

Sec. 29. The Probate Court shall be always open for the
transaction of business within its jurisdiction; but it shall probate court
be the especial duty of the Judge of Probate to attend at his g“gﬁbe always
office on the first Monday of each month, and then hold a
Probate Court.

Sec. 30. There are no ple’tdmgs in the Probate Courts of .
thig State. The proceedings are those prescribed by statute. 11,’;,‘;:%3“2;%}.’:
The granting of letters of administration and testamentary
may be known as the appointment of administrators or exec-
utors; the proceedings in these courts are upon the applica-
tion of a party, verbal or written, and when verbal, entered
in the minutes of the court, and when written, they are to
be filed. The powers of a Judge of Probate are exercised by
means of: :

1. A citation to a party.

2. An affidavit, deposition, examination, or statement un-
der oath of a party or witness, or othe1 1ega1 and competent
evidence.

3. A subpoena to a witness, or attachment to compel his
attendance, or commitment for refusal to testlfy

4. Orders, judgments and decrees.

5. An execution, warrant, or other process to enforce
them.

Skc. 31. The Judge of 'Proba’se “must keep’an office open
~ at reasonable hours, suitable and convenient for the transac- Office open,
tion of business and for the deposit and safe keeping of the courtheld e
public books and papers under his charge. He may hold his
court at any other place in his county, which he may from
time to time appoint, reference being had to public conven-
ience. (1). He must also provide suitable cases for the -

(1.) See Sec. 31, majority Report.
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Pl

books and papers of his office, the expense of which is a
county charge; they belong to the county, and must be de-
delivered by the Judge of Probate to his successor in office.

Sec. 32. The following books must be kept by the Judge

of Probate:
. 1. A register in which shall be entered a memorandum of
K Boaks to be a]] official business transacted by him, or in his office, apper-
ept by judge
—what to con- taining to the estate of each person deceased, under the name
tain of such person; that pertaining to the general guardlan of
" -an infant, under the name of such infant; that pertaining to
an insane person or drunkard, under his or her name.

2. A record of Wills, in which he must record all Wills
proven before him, with the certificate of probate thereof;
and of all Wills proven elsewhere, upon which letters testa-
mentary or of administration are issued by him. '

3. A record of appointment of Administrators and Execu-’
tors, of general Guardians of infants, of Guardians of insane
persons and drunkards, of the appointment of Admeasurers of
Dower, with all orders relating to the same and the admeas-
urers’ report. ' .

Register what Skc. 83, The Judges of Probate must cause to be entered
tocontain  ‘and kept in the register, mentioned in the first subdivision
. of the preceding section, a balance sheet of the accounts of |

Administrators, and Guardians, and Trustees before him,with
his orders and judgments relating to the same, a memoran-
dum of execution issued thereon, with a note of satisfaction-
when satisfied; also, all orders relating to the sale of real
estate, and to the distribution of the proceeds thereof, and all
orders made by him in the discharge of his official duties.

Sec. 34. To each of sich books there must be attached an
Index referring to the entries in alphabetical order, under
the name of the person to whose estate or business they re-
late, and indicating the page of the book where the entry is
made.

Successormay OEC. 35. The successor in office of any Judge of Probate,
eomplete U has power to complete any unfinished business commenced
ness by his predecessor.

' Sec. 36. A Judge of Probate cannot be Counsel or Attor-
ud ney in'any civil action for or against any Execntor, Adminis-
be“,,é?)r‘,’;;‘;“gf trator, Guardian, or minor, Trustees, or-other person over
certaincasts  whom or whose accounts he would by law have Jurlsdlctlon

whether such action relates to the business of the estate or not.

Index to each
book
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Sec. 37. Costs may be awarded in favor of one party Costs must be
against another, to be paid personally or out of the estate or *¥*'3¢4
fund in any proceeding contested adversely before the Judge
of Probate; but such costs shall not exceed those allowed in
the District Court for a trial in an action of law; witnesses
fees and other disbursements equal to those allowed in the
District Court, may also be allowed.

Sec. 38. Orders for the payment of money, may be en-
forced by execution, or otherwise,-in the same manner as rasue “Jge may
judgments for the payment of money in the District Court;
except in the Probate Court, all process is i8sued by the
Judge of Probate.

Skc. 39. Executions, Warrants and other process issued
by a Judge of Probate, must be executed by the sheriff or whfn§°°§§il°£
coroner of the county to which they are sent to be executed, t
in the same manner and with the same powers and responsi-
bilities and fees, as process issued from the District Court.
Sec. 40. The Judge of Probate of the county, has the
care and custody of the person and property of idiots, luna.—c reJ(‘)lfdcgr&?g
tics, and other persons of unsound mind; and of persons persons ’
- who, in consequence of habitual drunkennesg or for any other
cause, are incapable of the proper care and management of
" their own. property, all of whom are known in the statute, as
Jinsane persons or habitual drunkards. - !
Sec. 41. "For the purpose of exercising these powers, the . ‘
Court may appoint one, two, or three Guardians in each case, G,;’;";’;f;,“;n‘“tzg
_-whose duty it is— t‘}:sd their du-
1. To take possession of the property-of the person, and
manage the same in a manner proper to produce income, and
to prevent its being wasted or destroyed:
2. To take the care and custody of such person, and so
far hold him in restraint as may be necessary to prevent in-
jury to the person or property of himself or others:
8. To provide out of his property for the maintenance of
such person and his family, and the education of his children:
4. To make an inventory of his property, real and per-
sonal, and to file the same in the office of the Judge of Pro-
bate, immediately after the appointment of such Guardian,
and to keep, and annually file in the office of the Judge of
Probate, an account of all sums received and expended for
the. year, verified by his oath.
Sec. 42, The Board of Supervisors of the county, or any
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Justice of the Peace therein, where the insane person orv .
Applwatlonhabltual drunkard resides, or any member of the family of
for appoitt-gch insane person or drunkard, or any person related to him
ment of guar- . .
disn by blood or marriage, may apply to the Judge of Probate for
the appointment of such Guardian.
Application  SEC. 43.  Such a_mpplication must be in writing, stating the
how made —fy0t5 upon which it is founded, and verified by the affidavit

what to con- . .
tain of the applicant, to the effect that he believes it to be true. -

Sec. 44. Upon receiving the application, the Judge of
The judge Prohate must immediately appoint a time and place in the
must appoint
time and place county where the insane person or drunkard resides, to in-
to investigate ooctigate the truth of the allegations made in the application,
which time must not be less than eight, nor more than twen-
ty days thereafter.
. Sec. 45. The Judge of Probate must also issue a citation
Judge must 1O the insane person or drunkard, to appear at the time and
issue_citation, place specified, and show. cauge, if any he have, against the
how served
application; such citation, with a copy of the application,
must be served by the sheriff or coroner, at least six days be-
fore the time of appearance, on the insane person or drunkard,
and on some member of the family of such person, or of the
family in which he resides, of suitable age and discretion’
other than the apphcant :
Sec. 46. At the tlme and place appomted or at such other
Jury must be time as the heaung may be adjourned to, for cause shown,
gmpanneled  the J udge of Probate must attend, and draw and impannel a
jury of six persons in the same manner ag a jury is drawn
and impanneled by a Justice of the Peace, for the trial of
civil actions. When a jury.is duly impanneled, it must be
sworn by the Judge of Probate, to investigate the truth of
the matters stated in the application, and to ﬁnd a true inqui-
sition thereon, according to the evidence.
Sec. 47. The Judge of Probate must pregide at the trial,
How the trial and decide all questions of law arising therein; and the trial

" wmust be con-

ducted must be conducted in all respects like a trial in a civil action,
except as otherwise provided in this Act.

Sec, 48. Upon such trial, the alleged insane person or
p‘ml;:ggfclﬁy drunkard may appear by counsel, and may produce witnesses
appear by gelf on his part; but whether he appear or mnot, the applicant
orcomell  must prove the tr uth of the allegations made in his applica-

tion. ’

Sec. 49. The inquisition of the jury must be in wrltmg,
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- and subscribed by the jury, or the foreman thereof, and must

declare that there exists no sufficient reason for the appoint-

ment of Guardians, or that the person is in one of the condi- Tnquisition of

tions mentioned in section forty, specifying which of themj the jury &

the Judge of Probate must instruct the jury as to the form of

the inquisition, and it may be formed and subscribed in his

presence; but he can take no part in the deliberation of the

jury, nor advise them in respect to then decision, except on

questions of law.

Sec. 50. If the jury find that the person is inone of the
conditions mentioned in section forty, the Judge of Probate
must immediately appoint one or more Guardians (not ex- mm‘e’;pll‘)‘gg‘;
~ ceeding three in number) for him. When the application guardians
sets forth a cause other than habitual drunkeness, they must
state in the inquisition whether or not in their opinion the
disability is likely to be permanent. If the jury find that
there exists no sufficient reason for the appointment of Guar-
dians, the application must be dismissed.

Sec. 51. The appointment must be in writing, and must ,
define the general duties of the - Guardians as prescribed in Appomtment
section forty-one. It must be recorded in the office of the %°
Judge of Probate in the book kept by him for that purpose.

The guardian must also give public notice of his appoint-

ment, by advertisement in a newspaper printed and published

in the county; if there is no newspaper printed and published

in the county, then such notice must be ingerted in a news-

paper printed and pubhshed at the seat of government of the

State.

Sec. 52. The Guardian must be sworn to execute faithfully
the duties of his trust according to the best of hig ability;

* he must also give security in thé same manner and to the The guardian
same effect as the general guardian of an infant. The oath and give secu.
and undertaking must be filed in the office of the Judge of ™
Probate.

Src. 53. The Judge of Probate must also appoint Ap-

praisers; and aninventory and appraisal of the personal prop-

- erty of the insane person or drunkard must be taken, verified Tudge must
and returned in the same manner and with the same effect as'appoingt appIEs
in case of administration of the estate of a deceased person, i#ers &¢
ex¢ept that it must contain a description of the real property
and a valuation by the appraisers of the annual income

" thereof. : ' '
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Sec. 54. The powers and responsibilities of Guardians in
the execution of the trusts reposed in them by this Act are
The powers in all respects like those of a general Guardian. in respect to
of such guard- an infant and his estate, except as in this act otherwise pro-
dans ’
vided.
Sec. 55. In the payment of debts, the Guardian must be

How guard-governed by the same rule as those which regulate the con-
-dans must

.debts P2 Guct of Administrators.

Sec. 56. When there is not personal property sufficient,
with the income of real property, for the payment of the

0;?;‘:;,‘ ;]e;l debts, or for the proper maintenance of the insane person or
gz 901(1 to pay drunkald and his family, the Judge of Probate may, upon

a proper accounting by the Guardian of the personal and of
the income of the real property, order the real property, or
such part thereof as he may deem necessary, to be sold or

mortgaged to procure the necessary funds therefor.
Sec. 57.  When the inquisition does not state that the dis-
. ability is likely to be permanent, the Judge of Probate must,
iit‘; ‘;:“,,S;s‘;}g,‘: before ordering a sale, ascertain the probable necessary ex-
anent —how penditure over the annual income for a period not exceeding
three years in advance, and must limit the sale or mortgage
to so much of the real property as can be sold or mortgaged
separately without material injury to the residue of the prop--
‘erty, and as may be sufficient to-raise such sum; and in all
cases he must ascertain by evidence the present condition of -
the person. Further sale or mortgage may be ondered from

time to time as may be necessary.

How sale or  OFC. 58, The proceedings of a sale or mortgage must be
mortgage must conducted in all respects in the same manner as for a sale
E‘;‘,‘“’“d“md by Administrators, except as herein otherwise provided: but

the proceeds of 'the sale, instead of being paid to the Judge
of Probate, are to be placed in the hands of the Guardian.
Guardian may SFC 59. The. Guardian may be required to give new or
e required to 2dditional security or to render an account, and may be re-
rgllt\;e&ew 8¢9 moved by the Judge of Probate; he is also subject in all other
respects to the control and direction of the Judge of Probate,
in the same manner as a general Guardian of an infant,
iay%gygu:;g Sec. 60. The-Guardian has power, under the direction of
cute convey. & court of competent jurisdiction, to execute a conveyance
;‘rlg;er';; real of real property, or to do any other act in the specific perform-
. ance of a contract made by the insane person or drunkard
when he was capable to contract.
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Sec. 61. The power of the GGuardian ceases upon the death
of the insane person or drunkard, and also when the dis- Whenthe au
ability in respect to which he was appointed has been ad- g}l‘;‘;‘;{a:ge:};‘e’
judged by the Judge of Probate to have ceased: or when he
has been removed for any cause as provided in the next two
sections.
Sec. 62. Upon apphcatlon to the Judge of Probate to
remove a (Guardian, or revoke his appointment, made upon Guardian re-
the affidavit of some respectable person, showing misconduct @oved
of the Guardian, or that the disability in respect to which the
Guardian was appointed, has ceased, a citation must be
issued to the Guardian to the person upon whose application
such Guardian was appointed, if living within the county,
and to the next of kin, if any within the county who are of

. full age, to show cause, if any they have, why the Guardian

should not be removed, or his appointment revoked.
Sec. 63. The citation must be served at least ten days.
before the time appointed for the hearing ; upon its ret‘,urnfm"l"'m’eed
or removal of
duly served, or upon another day to whxch the hearing may guardian
be adjourned, the Judge of Probate must hear the evidence
offered for and against the application ; if sufficient cause
for the continuance of the Guardian be not shown, the Judge
of Probate must by an order declare that-the disability in
regard to which the Guardian was appointed has ceased,
that the powers of the Guardian are therefore revoked, and
that the party for whom he was appointed is restored to hig
original rights. If misconduct of the Guardian be establish-
ed, he must be removed, and another appointed in his place.
Skc. 64. The fees of a Judge of Probate for appointing
a Guardian are the same as in the proof of a Will, and for his .
removal and the proceedings in relation thereto, the same as arees of judge
for similar services in case of Administrators. Upon. a trial
before him, the Judge of Probate may order costs to be paid,

‘either by a party, or out of the funds of the estate, to any '

other party, not exceeding the costs allowed for the trial of
a civil action. (1)

Sec. 66. Every insane person or habitual drunkard, for
whom a Guardian shall be appointed in accordance with the persons un
provisions of this Title, is, during the continuance of suchder guardian
appointment, incapable in law to ma,ke any civil contract by :r?c?t oon
which the estate of such insane person or drunkard will be

bound.
(1) For éees see sec. 601.
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JURISDICTION oF JUSTICES OF THE PEACE.

Secrion 66. Jurisdiction of Justices of the Peace.
67. Justice—where keep office and issue process.
-68.  Justice shall not hold office with practicing attorney.
689. Powers and jurisdiction of Justices of the Peace.
70. Jurisdiction of Justices of the Peace.
71. Jurisdiction does not extend to certain cases.

Sec. 66. The jurisdiction of all Justices of the -Peace
Jurisdiction 53V€ Such as shall be elected in virtue of the charter of
of justice ofgsome incorporated Clty, (1.) shall be co-extensive with the
SO B imits of the county in which they are elected, and no other
or greater. ]
Justice where  SEC. 67.  Every Justice of the Peace shall keep his office
keep office and ip the town for which he may be elected, and not elsewhere ;
issue praocess
- but he may issue process in any place in the county. -

Sec. 68. No Justice of the Peace shall hold his office in
no{“‘f]‘(‘,f: :}ﬁ%‘é the same room with a practicing attorney, unless such attor-
;{é‘;ng’rﬁyﬁc ney be his law partner ; and in such case such paytner shall

" not be permitted to appear. or practice as an attorney, in any -
case tried before such Justice.

Sec. 69. Every Justice of the Peace elected in any town

Powers and in this State, is hereby authorized to hold a Court for the
}‘,‘,‘g:ﬂ;‘;‘:,‘}“tﬁe trial of all actions in the next section enumerated, and to
po ace hear, try and determine the same according to law; and for °

that purpose, where no special provision is otherwise made
by law, such Courts shall be vested with all the recessary
powers which are possessed by Courts of Record in this
State ; and all laws of a general nature are to apply to such
Justices Court, so far ag the same may be applicable, and
not inconsistenth with the provisions of this Title.

Sge. 70. Every such Justice shall have jurisdiction over,

and cognizance of the following actions and proceedings :
Juristiction 1. Of an action arising on contract for the recovery of
;‘; MJ::“‘““ of money, if the sum claimed does not exceed one hundred dol-
"~ lars.
2. Of an action for damages for an injury to the person
" or to the real property, or for taking, detaining or injuring
personal property, if the damages clalmed do not exceed one
hundred dollars.

3. Of an action for a penalty not exceedmg one hundred -

dollars, given by statute.

(1) See sec. GG—Ma_jority report. '



Title 1.] PLEADINGS AND PRACTICE. 19

4. Of an action upon a bond, conditiened for the payment

- of money not exceeding one hundred dollars, though the pen-

alty exceed that sum, the judgment to be given for the sum

“actually due. When the paymeuts are to be made by in-

stallments, an action may be brought for each 1nstallment
a8 it becomes due. ,

5. Of an action upon a surety bond or undertaking taken
by them, if the penalty do not exceed one hundred dollars.

6. To take and enter judgment on confession of a de-
fendant, when the amount does not exceed one hundred
dollars; and in an action for damages for fraud in the sale,
purchase or exchange of personal property, if the damages
claimed do not exceed one hundred dollars.

Skc. 71. The jurisdiction conferred by the last section
does not extend, however, to a civil action—

1. In which the title to real property shall necessanly Jurfsdiction:

come in question:

does not ex-
tend to certain

2. Nor for false imprisonment, libel, slander, malicious cases

“prosecution, criminal conversation, or scductwn nor. upon a
-a promise to marry. _

‘3. Nor of an action against an Executor or Admlmstrator
-a8 such,

COMMENCEMENT OF Surrs; SERVICE AND RETuRN oF PRrodess.

.. 8ecrioN 72. Justice to keep Docket, and what to contain.
73. How suits commenced.
74. Justice may require security of plaintiff for costs.
75. Process shall be in name of State.
76. Summons—first process : what to contain and how served.
" 77. Process how returned.
78. Justice when to issuc Warrant.
79. Warrdnt what to contain.
*80. Warrant how served.
81. Procecdings before Justice on whrrant,
82. Justicc empower person to serve process.
83. Officers failing to execute process, how lmblel
84. Parties how may appear. .
85. Infant how to institute suit.
86. Who may not appear in person or by attorney.
87. Suit not to be prosecuted against infant until Guardmu
appointed : Guardian how appointed.
88. Parties entitled toan hour for appearance,

See. 72. Every Justice of the Peace shall keep a Docket

!

Justice t
in which he shall enter—. keel:)s d?)%keg, .
1. The title of all causes commenced before him. ’ what to coRe

tain
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2. The time when the process was issued against the de-
fendant, and the particular nature thereof.

3. The time when the parties appeared before him, either -
without or upon the refurn of the process.

4. A brief statement of the nature of the plaintiff’s de-
mand, and the amount claimed: and if any set-off was plead-
ed, a similar statement of the set-off, and the amount esti-
mated. '

5. Every adjournment, stating at whose request and for -
what time.

6. The time when the trial was had, stating whether the
same was by Jury or by the Justice. -

1. The verdict of the Jury, and when rendered.

8. The time of issuing execution, and the name of the offi-
cer to whom delivered: and an account of the debt, damages
' and costs, and the fees due to each person separately.

. The fact of an appeal having been taken and allowed,
and when,

10. Satisfaction of Judgmcnt when entered.

11. And such entries as may be material.

Sec. 78. Suits may be instituted before a. Justice of the

- .. Peace either by the voluntary appearance and agreement of
ow suits .
commenced the parties, or by the usual process; also, when the name of
the defendant is not known to the plaintiff, a-suit may be com-"
menced by a fictitious name: and it shall not be abated for
" that cause, but may be amended on such terms as the Justice -
shall think reasonable,

Sec. 74.  Any Justice of the' Peage in this State may, in
all actions hereafter instituted, either before or after the pro-

requpe secart, cess shall issue, at his discretion, require of the plaintiff in

ty such action to give security for the costs; and the person
giving such security shall sign a memorandum in writing to
that effect, which. such Justice shall keep as a part of the .
record in the case: and if the plaintiff refuse to give such
security the Justice shall dismiss the suit,

Sec. 15, All process issued by Justices of the Peace shall
run in the name of the State of Minnesota, be dated on the

prrocess shall 4ay it issucd, and shall be signed by the Justice granting

in name o -

the State the same, and be dlrected to the sheriff or any constable of
the proper county.

Sec. 76, In all cases not otherwise especially provided

ﬂ,s%“m}’ﬂ.zzisg for, the first process shall be by summons—commanding the
&e officer to summon the defendant to appear before such Jus- -
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tice, at the time and place to be expressed in.such summons,
not less than eight nor more than twenty days from the date
thereof, to answer to the plaintiff in a civil action :—which
summons shall be served at least six days before the time of
' appearance therein mentioned, by reading the same to the de-
fendant, and delivering a copy thereof to him if requested by
such defendant, if such defendant shall be found, and, if not
found, by leaving a copy -thereof at his or her last usual
place of abode.
Sec. 17. Every constable or sheriff serving any process
authorized by this Title shall return thereon in writing the Process how
time and manner of service, and shall sign hlS name to such "**"ed ——i
return,
Sec. 718. A Justlce of the Peace shall issue a warrant in
every case where he is satisfied from the affidavit of the per- justice when
son desiring the same, or from any other person, that theto issue war-
_ plaintiff has a subsisting and unsatisfied cause of action
against the defendant, and that such cause of action is one
for which imprisonment is permitted by section twelve (12)
of article one (1) of the Constitution of this State, and by the
provisions of an Act, entitled “An Act t6 abolish imprison-
ment for debt, and for other purposes, ” approved March 3d,
1855. (1)
- 8gc. 79. A warrant shall command the sheriff or consta-
ble to take the body of the defendant, and bring him forth- Warrant whab
‘with before such Justice, to answer the plaintiff in a civil to.contain
action, and shall further require the sheriff or constable after
he shall have arrested the defendant, to notlfy the plaintiff
of such arrest. .
- Sgc. 80. A warrant shall be served by arresting the de-
fendant and taking him before the Justice who issued the Warrant how
same ; but if such Justice be, on the return thereof, absent served
or unable to try the cause; or if it be made to appear to the
Justice, by the affidavit of the defendant, that said Justice is" *
a material witness for the defendant in the case, or is near '
of kin to the plaintiff in the suit, stating therein the degree,
the officer shall forthwith take the defendant to the nearest
Justice of the same county, who shall take cognizance of the
cause, and proceed therein as if the warrant had been issued
by himself. :
Sec. 81. When a defendant is"brought before a Justice

N

(1) See Sec. 78 of ma._]orlty report Shall we imprison our neighbors of
‘West St. Paul for crossing the rlver and paying us a vmtr’—they reside in an-
-other county.
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on a warrant, he shall be detained in the custody of the offi-
h}:)rr%ce;‘?;ag: cer until the Justice shall direct his release ; but in no case
onwarrant  shall the defendant be detained longer than twelve hours
from the time he shall be brought before the Justice, unless
within that time the trial of the cause has commenced, or
unless it has been delayed at the instance of the defendant.
Sec. 82. Every Justice issuing any process, authorized
Justice em- by this act, upon being satisfied that such process will not
B Teerve pro. be executed for want of an officer to be had in time to exe-
cess cute the same, may empower any suitable person, not being
a party to the suit, to execute the same, by an indorsement
on the process to the following effect: “ At the request and
risk of the plaintiff, I authorize A. B. to execute and return
this writ. E. F., Justice of the Peace ;” and the person so
empowered shall thereupon possess all the authority of a
constable in relation to the executiun of ‘such process, and
shall be subpct to the same obhgatlons and shall receive
the same fees for his services.
Sec. 83. If any officer, without showing good cause there-
mgﬂcg’eggﬂ for, fail to execute any process to him delivered, and make .
_process&e  due return thereof, or make false return, such officer  for
every such offence shall pay to the party injured ten dollars, '
and all damages such party may have sustained by reasou
thereof, to be recovered in a civil action founded upon this
statute.
Parties how Sgc. 84. Parties in Justices’ Courts may prosecute or de-
TRy eppear fend in person or by attorney, and any person may act as
attorney in Justices’ Courts, except that the constable by
whom the summons or jury process was served, cannot ap-
pear or act on the trial, in behalf of either party. The -
authority of a person to act as attorney for another, may be
oral or written ; but unless admitted by the adverse party,.
must be proved by the oath of the attorney or otherwise.
Sec. 85. No suit shall be instituted by an infant plaintiff,
until a next friend for such infant shall have been appoirited.
jﬂf&?&&m Whenever requested, the Justice shall appoint some suitable
person, who shall consent thereto in writing, to be named
by such plaintiff,-to act as his next friend in such suit, who
shall be responsible for the costs therein.
. Sec. 86. Every defendant in a suit may appear and de-
byNI?gr:&%}jegi fend the same, either in person or by agent, except persons
attorney under twenty-one years of age.
Sev. 87. After the service and return of process agamst
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an infant defendant, the suit shall not be further prosecuted
antil a Guardian for such defendant shall have been appoint- guit not to be

ed. Upon the request of such defendant, the Justice shall prosecuted a-

gainst infant—
appoint some person who shall consent thereto in writing, to guardmn ap-

be Guardian of the defendant in defence of the suit ; and 1fp0m“"l
the defendant shall not appear on the return day of the pro-
cess, or if he neglect or refuse to nominate such Guardian,
the Justice may, at the request of the .plaintiff, appoint any = '
discreet person as such Guardian ; and the consent of such
Guardian or next friend shall be filed with the Justice, and-

_ the Guardian for the defendant .shall not be liable for any
cost in the suit.

Sec, 88. The parties are entitled to one hour in which to

make their appearance, after the time mentioned in the sum- ﬂeg‘ﬁfi:s ot

mons for appearance ; but are not bound to remain longerforappearance
- than.that time, unless both parties appear, and the Justice

being present, is actually engagedin the trial of another

_action or of a special proceeding ; in such case he may post-

pone the time of appearance until the close of the trial.

PLeapines anp Triar.

8rcrion 89. Pleadings when to take place. °
90. Pleadings in Justice's Court defined.
91. Pleadings how prepared, &c.
92. Complaint must state facts. ) ,
93. Answer, what to contain.
94. Plaintiff, when toreply.
95. Written instrument, how pleaded.
96. When cause of action on set-off, is account or instra-
ment, what to plead.
97. Pleadings must be verified. -
98. Statement in pleading not denied to be taken as true.
> 99. Party may object to pleading, when.

100. Variance between proof and pleading to be disregarded.

101. Pleadings, when may be amended.

102. When and upon what conditions adjournments allowed.

103. If title to lands in question, Justice how to proceed.

104. Adjournment, how long. ‘ .

"105. Adjournment of cause commenced by warrant.
" 106, When adjournment upon- application of défendant, he
. ghall remain in custody.
107. When recognizance shall have been given upon prior
a.djoummént
108. When plaintiff may recover upon recognizance.
Sec. 89.° The pleadings in Justices’ Courts must fake _ Pleadings

when to take
place at the time mentioned in the summons for the appear-place

ance of the parties, or w1thm one hour thereafter, or at such
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time thereafter, not exceeding one week, as the Justice may
appoint for the convenience of the parties, and by thelr con-
sent, or otherwise. '

Sec. 90. The pleadings in J ustices’ Courts are :

1. The complaint by tbe plaintiff, stating the cause of.
Pleadings in .
‘justice’s court aCtion : , |
defined ‘ 2. The answer by defendant, stating the grounds of de-

fence : -

3. When the answer contains a notice or plea of “set-
off” or new matter constxtutmg a defence,. the reply by the
plaintiff.

. Sec. 91. The pleadmgs may be oral or written. If writ-
Iﬁfggggs“w ten, they shall be filed; if oral the substance thereof shall
be by the justice entered in his “docket,” and in either case
a memorandum thereof shall be entered by the Justice in his
docket in connection with the entry of the cause ; such .
pleadings are not required to be drawn in a formal or tech-
nical manner—but must be such as to enable the court or
jury to apply the relief or remedy, in accordance with the
known rules of law. :
Complaint Sec.. 92. The complaint must state in a plain and direct
to state ficts manner the facts ‘constituting the cause of action.

Sec. 93, The answer must contain a denial of all the
material allegations contained in the complaint which the

to?:;{ﬁfnwmtdefandant believes to be untrue, and also a statement in a
‘plain and direct manner of any other_ facts constituting a
defence or set-off, upon which an action might be-brought by
the defendant against the plaintiff in a Justice’s Court. (1)

Skc. 94. When the answer contains a set-off, or new mat-

Plaintiff when ter constituting a defence, the plaintiff may reply, denying

fo reply any of the material a]legatlons relating thereto, which he
shall believe untrue.

Skc. 95. A statement in an answer OI', reply. that the

What answer PAELY has not sufficient knowledge or information in respect

equivalent toto a .particular allegation in the previous pleadmg of the
denial adverse party, to form a belief, is equivalent to a denial.

Sec. 96. When the cause of action or set-off, arises upon

an account or instrument for the payment of money, it is

wg?ggg‘;i:“' sufficient for the party to deliver the account or instrument

pleaded  to the Court; and to ‘state in writing that there is due to him

thereon from the adverse party, a specified sum which he

claims to recover or set-off; the Court may at any time of

(1) See Sections 91, 92 and 93 Majority Report. -y
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" the pleading, require that such writing or account be ex-
hibited to the inspection of the adverse party, with liberty
to copy the same; or if not so exhibited, may prohibit its
being afterwards given in evidence.

Sec. 97. Every complaint, answer, or reply must be pjegginke
verified by the oath of the party pleading; or if he be notified
present, by the oath of his agent or attorney. When the
~ pleading is verified by the attorney, or any other person ex-
cept the party, he shall set forth in the affidavit his knowl-
edge or the grouhds of his belief upon the subject, and the
reason why it is not made by the party; the verification
must be in writing, in conformlty with the pleadings
verified.

Skc. 98. Every material allegation in a complaint, or 1?;?&?“;2{
relating to a set-off, or new matter in an answer, not denied E:E;dutguge
by the pleading of the adverse party must, on the ‘trial, be
* taken to be true, except that when a defendant who has not
been served with a copy of the complaint with the sum-
mons fails to appear and answer, the plaintiﬁ' cannot recover
without proving his case.

Skc. 99. Either party may object to a pleading of his
adversary, or to any part thereof, that it is not sufficiently mav;lflge%ﬁg
explicit, or that it contains no cause of action or defence,Pleading
although it be taken' as true. -If the Court deem the objec-
tion well founded, it must order the pleading to be amended,
and if the party refuse to amend, the defective pleading
must be disregarded, or treated as pleadmgs were treated at
common law.

Sec. 100. A variance between the proof on the trial and w‘;:fl“;)“r%%fb;'
the allegations in the pleadings, must be disregarded as im- pleading to be
material, unless the Court be satisfied that the adverse party disregarded
has been prejudiced thereby. ,

Skc. 101, The pleadings may be amended at any time
before the trial, or during the trial, or upon appeal, to sup-
ply any deficiency or omission in the allegations or denial,
necessary to support the action ov defence, when, by such “Pleadings as
amendment, substantial justice will be promoted. If the-mended
amendment be made after. the issue, and it be made to ap
pear to the satisfaction of the Court, that an adjournment is
necessary to the adverse party, in consequence of such an
amendment, an adjournment may be granted. The Court
may also, in its discretion, require as a condition for an
amendment, the payment of costs to the adverse party, to
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3 be fixed by the Court, not more than three dollars; but guch
: payment cannot be required, unless an adjournment is made
) necessary by the amendment; nor can an amendment be al-
i lowed after a witness is sworn on & trial, when an adjourn-
' ment will be made necessary thereby-—save upon such terms
as shall be imposed by the Court.
Sec. 102. When the pleadings of the parties shall have
. been completed, the. Justice shall, upon the application of
3,‘,‘0";.2‘5“"““ either party, if sufficient cause be shown upon oath, adjourn
- the case for any time not exceeding thirty days; and upon an
adjournment, all costs for travel, attendance of witnesses,
serving subpeenas, &c., shall be. taxed and shall abide the event .
of the suit or be paid by the party askmg said adJournment
as. the Court shall direct.
Sge. 103. If it appear, ‘on the trial of any cause before a
Justice, from the evidence of either party, that the title to
Title to landsland is necessarily drawn in question, which title shall be
disputed by the other party, the Justice shall immediately
make an entry thereof, in his docket, and cease all further.
proceedings in the cause, and shall certify to the District
Court of the county, a transcript of all the entries made in his
docket relating to the case, together with all process and
‘other papers relating to the suit, in the same manner and
within the same time as upon an appeal; and thereupon the
* District Court shall proceed in the cause to final judgment
and execution, the same as if the said suit had been origin-
ally commenced therein, and the costs shall abide the event
of the suit. . _ S
Sec. 104." Every adjournment after the first, shall be for
h:gji)urgment such reasonable time as will enable the party to procure such
absent testimony or witness as may be material, which the
party applying for the adjournment shall not have been able -
to procure by thg use of proper diligence; and shall be at the
cost of the party applying therefor unless Otbel‘WISe ordered
by the Justice.
Sec. 105. If a cause commenced by a warrant be adjourned
AdJournmentby the consent of both parties, or on the application of the
of cause com-plaintiff, the defendant shall be discharged from custody.
$§;‘f:lﬁ ®¥ " Sge. 106, But if such cause be adjourned upon the appli-
wh cation of the defendant, he shall continue during the time of
en adjourn-
ment uponthe adjournment in custody of the officer, unless he shall
aPDlication o pter into recognizance before the Justice, with such security
as the Justice approves, in a penalty sufficient to secure the
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plaintiff’s demand and costs, conditioned that if said judg-
ment be given against him in the suit and execution be
issued against his person, he will render himself up on
such execution before the return day thereof; or that he
or his security will pay the judgment so recovered.

Sec. 107. If any such recognizance shall have been given wpen recog-
upon any prior adjournment, it shall not be necessary to en-nizanee given:

. . . vrior adjourn-
ter into any recognizance upon a subsequent adjournment, ment
unless such recogmzance be required by the Justice, or the
bail of the defendant, in such prigr recognizance. ‘

Sec. 108. In any suit brought upon such recognizance, when plain-
the plaintiff shall not be entitled to recover, unless he shows it redictien
an execution or a duly certified copy thereof upon the judg-zanco
ment, obtained in the suit in which said adjournment was

‘had, duly issued within six days after the time, when the- .

same could have been issued against the person of the de-
fendant and a return thereon that such defendant could not be
found

ser-orrs. (1)

Secromy 109. What claims may be set off. ’ !
110.  When claims against assignor of promisory notes may be
set off.
111. Set-off in'suit.by trustee—when allowed.
112. Defendant how entitled to set off.
113. Judgment when set off proved.
114. Judgment when balance due defendant.

Sec. 109." Set-offs which the defendant may have against
the plaintiff, may be set off in the following cases, and under mg,h,‘;: Sloins:
the following circumstances: .
1. It must be a demand arising upon aJudgment or upon
a contract, express, or implied, whether such contract be
written or unwritten, sealed or without a seal, and if it be
founded upon a bond or other contract having a penalty, the .
sum equitably due by virtue of its condition, only shall be
set off, '
2. It must be due to him in his own right, either as being
the original creditor or payee, or as being the assignee and
owner of the demand.
3. It must be for real estate sold, or for money paid, or

(1) 1have embraced all the rights and remedies mcluded under the “Coun-
ter claim’” and “Set-off” combined, under the plea or notice of *‘S8et Off.” 1
thought it best to dispense with the use of expre:sions which are unknown to
the law, or even the Englich language, especially when nothing is gained by
theiruse. The word “Set-Otl,’’ has a well defined meaning in the language, and
Tas received judicial construction for centuries. See Sec. 109 Majority Repqxt.
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service done; or if it be not such a demand, the amount must.
be capable of liquidation by calculation.

4. 1t must have existed at the time of the commencement
of the suit, and must then have belonged to the defendant.

5. It can only be allowed in actions founded upon demands
which could be themselves the subject of set-off ‘according to
law. :
6. If there be several defendants, the demands set off must
be due to all of them jointly.

7. Tt must be a demand against the plaintiff in the action,
or the party of whom he is the legal representative.

8. If the action be founded upon a contract (other than a
negotiable promissory note, or bill of exchange,) which has
been assigned to the plaintiff, a demand against such plain-
tiff, or any assignee of such contract at the time of assign-
ment thereof, and belonging to the defendant in good faith,
before notice of such assignment, may be set off, to the
amount of the plaintiff’s debt, if the demands be such as might
have been set off againgt such plaintiff or-assignee, while the
contract belonged to him.

Skc. 110, . If the action be upon a negotiable prommissory
note, or bill of exchange which has been assigned to the
plaintiff, after it becomes due, a set-off to the amount of the

orof promisory plaintiff’s debt may be made of a demand existing against

‘notes setoff

any person or persons, who shall have assigned or transferred
such note or bill after it became due if the demand be such
as might have been set off against the assignor, while the
note or bill belonged to him.

Sec. 111, If the plaintiff be a trustee for an other, or if
the suit be in the name of the plaintiff who has no real in.

Hetoff in smtsterest in the contract- upon which the case is founded, so

by trustee

when sliowea much of a demand existing against those whom the plaintiff

Defendant en-

represents, 'or for whose benefit the action is brought may be.
set off as will satisfy the plaintiff’s debt. if the same might
have been set off in an action brought by those beneficially
interested.

8gc, 112, To entitle a defendant to a set-off of any claim
he may have against the piaintiff, he must specifically and
clearly allege the same in hi§ answer, stating the particular

titled to setofitems of such claim ; but no set-off shall be allowed by a

Justice’s Court, unless the same shall bé alleged in the de-
fendant’s answer as required in this act. _
Skc. 113. If the amount of the set-off duly established be
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equal to the plaintifPs debt or demand, judgment shall bé Judggment
entered’that the plaintiff take nothing by his action, if it be :;‘;gvz%”r
less than the plaintifi’s debt or demand, the plaintiff may, if '
entitled, have judgment for the residue.

Sec. 114. If there be found a balance due from the plain- o
tiff in the action to the defendant, judgment shall be rendered ‘
for the defendant fo’r the amount thereof ; but no such Jjudg-  Judgment
,ment shall be rendered against the plaintiff where the con- g&eﬂde‘f’;ﬁgﬁ
tract which is the subject of the suit shall have been assigned

. before the commencement of such suit, nor for any balance
due from any person other than the plaintiff in the action;

Evipence, WITNESSES AND DEPOSITIONS.

Secrion 116. How and by whom subpeena may be served.
116. Attachment—when to issue against witness.
117. Attachment—how executed. .
118. Witnesses neglecting to appear—how liable..
119. Deposition may be taken.
120. Deposition—how taken.
121. Deposition—when to be read in evidence.

122, Parties failing to appear—Justice how to act. '

Sec. 115. A subpoena may be served by any person duly Suboepnu may
authorized, by reading it to the witness or by delivering. a Do served
copy thereof to him.

Skc. 116, . Whenever it shall appear to the satisfaction of Attachment.
the Justice by proof made before him that any person duly when to issue:
subpoened to appear before him in a smt shall have failed 2%?;““ ik
‘without a just cause to attend as a witness in conformity to
such subpeena, and the party in whose behalf such subpoena
was issued or his agent, shall make oath that the testimony
of such witness is material, the justice shall have power to
issue an attachment to compel the attendance of such wit-
nees: Provided however, That no attachment shall issue against
a witness unless his mileage and one day’s attendance has
been tendered or paid in advance. -

Sec. 117.  Every such attachment shall be executed in the .
same manner as & warrant, and the fees of the officer for is-
suing and serving the same, shall be paid by the person
against whom the same was issued, unless he show reason-
able cause to the satisfaction of the Justice, for his omission
to attend, in which case the party requiring such attachment,
shall pay all costs of such attachment. ‘

Sec. 118, Every person subpeenaed as aforesaid, and neg-

Attachment
how executed
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. Witnesses lecting to appear, shall also be liable to-the party in whose
;’;%‘:::"_’% ot;,? behalf he may have been subpeenaed, for damages which such
liable party may have sustained by his non-appearance : Provided,
" That such witness had one day’s attendance and his mileage

tendered or paid him in advance.

Sec. 119.  Either party in any civil suit depending before

a Justice, may, upon notice, cause the deposition of any wit-
ma?‘;}’:::ﬁgﬂ“ ness therein, to be taken by any Judge or Justice of the
Peace of any county in this State where the said witness
may be. .
Skc. 120, The deposition shall be taken, certlﬁed and re-_
Depositions {yryed according to the law of the State concerning depOSl
how taken
tions.

Sec.-121. The Justice shall allow every deposmon taken,
whgf pg?lons certified and returned according to thlie provisions of this
ﬁiﬂe’“ evi-act, to be read on the trial of ‘the cause in which it is taken,

in all cases where the same testimony, if given verbally in

Court, could have been received ;  but no such deposition

. shail be read on the trial, unless it appears to the Justice that
the witness whose deposition is offered :

" Is dead, or resides out of the county or, :

2. Is unable, or cannot easily attend before the Justice, on

account of sicknéss, age, or other bodily infirmity:

3. Has gone out of the county, without the consent or col-

lusion of the party offering the deposition. - =

Sec. 122. If either party shall fail to appear within one .
%P;l;;f:afrm_lﬁ% hour after the time specified for the return of the process, or
sice how to net after the hour of adjournment, the Justice may dismiss the

: suit, or proceed to hear the proof of the party present, and
render judgment thereon acc()rdmgly, as the case may re-
quire. :

TriaL BY Jury.

Secrion 123.  Entitled to Jury trial; Jury how selected; oath of officer;
oath of Jurors; oath of officer having charge of jurors:
~and Jury of 12 men.
. 124, Jury not agreeing, Justice may discharge:
© 125. Jurors summoned, not appearing to be fined.

Skc. 123. In every action to be brought by virtue of this

Act, it shall be lawful for either of the parties to the suit, or

Trial by jary, fOr the attorney of cither of them, after issue joined, before
how selected, the Court shall proceed toinquire into the merits of the cause,
oatls, to demand of said Court that the said actlon be tried by a
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jury of six persons, on first paying to the Justice the jury fees
in advance, which shall be taxed against the party losing,
and upon such demand, the Justice shall direct the sheriff or
any constable of the county who may be present, or if no offi-
cer be present, the Justice may appoint a suitable person to . by jury
perform the duties required by this section, to whom he shall how conducted
administer the following oath oraffirmation: “You do solemn-
1y swear (or affirm, as the case may be,) that you will per-.
form the duties required of you, according to the best of your
abilities, without partiality to either party;” and if in the
opinion of the Justice the jurors above required cannot appear

* forthwith, for the trial of the cause, the' Justice shall adjourn
the cause, for such reasonable time as he may think proper
t0 enable the officer to summon the said Jurors, and for them
to appear, which time shall be specified in the venire facias;
the person so sworn shall write down the names of eighteen
persons, being inhabitants of the county, and possessing the .
qualifications necessary to constitute jurors in a court of re-
cord, from which list each party may strike out alternately
six names, and in case of the absence of either party, or of
his refusal to strike out, the Justice shall strike out of the
‘said list six names, and shall thereupon issue a- venire facias,
requiring the officer to summon the six persons whose names
remain upon the above mentioned list, to appear at the time

" and place therein mentioned, to serve ag Jurors for the trial
“of the cause, named in said venire facias; Provided, That if any
of said Jurors shall not attend at the time so summoned to
appear, or in case thére should be legal objections raised to
any of those who shall appear, it shall be the duty of the
~ officer to summon a sufficient number of talesmen to supply
the deficiency. . The Jury so selected shall take the follow- . -
ing oath or affirmation: “You and esch of you do solemnly
swear, (or affirm) that you will well and truly try the matter
of difference between -, plaintiff, and

defendant, and a true verdict give according to law and the
evidence given to you in Court; so help you God;” and after
having been sworn, they shall s1t together and he&r the seve-
ral proofs and allegations of the parties, which shall be deliv-
-ered in public in their presence. And to each witness on any
trial, the Justice shall administer the following oath (or affir-
-mation,) to wit: “You do swear in the presence of Almighty
God, (or affirm,) that the evidence you shall give in this mat-

ter of difference between . , plaintiff, and ,
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defendant, shall be the truth, the whole truth, and nothing
but the truth, so help you God;” and after hearing the alle-
gations and proofs, the jury shall be kept together in some
convenient place, until they all agree upon a verdict, or be
discharged by the Justice; and for which purpose a proper
officer shall be sworn or affirmed, to whom the said Justice
shall administer the following oath, to wit: “You do
swear in the presence of Almighty God, that you will, to the
utmost of your ability, keep every person sworn on this in-
quest together, in some private convenient place, without

drink, except water; you will not suffer any person to speak

to them, nor speak to them -yourself unless by order of the
Justice, except it be to ask them whether they have agreed
on their verdict, or are discharged by the Court, so help you
God.” And when the Jurors have agreed on their verdict,
they shall deliver the same to the Justice, in the same Court,
who is hereby required to give judgment thereupon, and to

" award execution in manner hereinafter directed.

Jury of twelve
men

That in all trials for criminal offences before a Justice of
the. Peace, wherein the accused shall demand a trial by jury
of twelve men, and in all civil suits before a Justice of the
Peace where the value in controversy'shall exceed twenty
dollars, in which either party shall demand a trial by jury
of twelve men, such jury shall be impanneled by said Jus-
tice in the way and manner following, to wit :

When such jury shall be so demanded, the Court shall
direct the Sheriff, or any Constable of the county, to make a
list in writing of the names of twenty-four inhabitants of
the county, qualified to serve as jurors in the Courts of Re-
cord in this State, from which the complainant and accused,
in case of a trial for & criminal oﬂ'ehce, and the parties in-thé
case of a civil suit, may each strike out six names : in the
case of the refusal or neglect of either person above named

*80 to strike out such names, the Justice shall strike out the

names for either or both of said parties; and upon such
names being stricken out as herein provided, the - Justice
shall issue a venire directed to the Sheriff or any Constable
of the county, directing him to summon the twelve persons,
whose names shall remain upon such list to appear before’
such Court at the time and place to be named therein, to
serve as jurors for the trial of such offence or civil suit.
All further and other proceedings in relation to said jury apd

. : - ‘
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the trial before it shall be held as provided by law in case =~ - -
of a jury trial in Justice’s Court, (1)
Skc. 124. Whenever a Justice shall be satisfied that a Jury "ot -

jury sworn in any civil case before him, after having been greeing —, jus-

. tice may  dis-
out any reasonable time, cannot agree on a verdict, he Ay charge v

discharge them and issue a new venire, unless the partles
consent that the Justice may render judgment. ,
~ Src..125. Every person who shall be duly summoned as

a juror, and shall not appear, nor render a reasonable excuse mgg;grio':“:;: A

for his default, shall be subject to a fine not exceeding tengeafimg to be . .
dollars, . : :
JUDGMENTS, AND THE FiLine TRANSCRIPTS THEREOF, AND THE. STAY
: : or Execurions,

Secrion 126,  Confession of judgment, how taken.
127. Mutual judgments, when offsefyeach other.
128. ‘When Justice 4o set off Jud¥ment rendered by. other
Justice.
129. Judgment set off—Entry to be made
180. Justice, when transfer cause to another Justice.
181, Justice, when to render judgment forththh -
132. Execution, when stayed. . L :
183. Party staying, enter into Recogmzance.
- 134. Form of Recognizance. '

185. Execution, when to issue against Principal and Bail.
186. Suréty to have judgment.”
187. Judgment stayed after Exccution, same as an Appeal.

. 188, Justice to give Transcript ; when same shall be filed.

- 139. Transcript, when filed, Lien on Real Estate.

Sec. 126, No uonfession shall be taken or judgment ren-
dered thereon, unless the iollowmg requisites be complied gonfession of
with. judgment how
: taken -
1. The defendant must personally appear before the Jus-
1}10e or
9. The confession must .be in writing, signed Uy the de-
fendant, attested by two witnesses, and filed with the Justice.
Sgc. 187, . If there be mutual Justice’s judgments between
the same parties, upon which the time for appealing has
elapsed, on which there is no existing exécution, one judg- mg}g“f%&gg&
ment on the apphcatlon of either party, and a reasonable offset each oth-

er
_notice given to ’che adverse party, may be set off against the
(1)_See Chapter 10, approved May 23, 1857. Ihave changed the amount
from $12 to $20, that it might conform to Article 4 of the Amendments to the |
. Constitution of the U. 8. gee also, Majority Report, Bec. 123,

n . 13

! A . ‘.'aJ
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other, by the Justice l/>efore whom the judgment against
which the set-off is proposed may be. '
Skc. 128. If the judgment proposed as a set-off, was ren-
dered before another Justice, the party proposing such set-off
o‘é“t;%%;ﬁ:;t must produce before the Justice a transcript of such judgment
rendered by upon which there is a certificate of the Justice rendering the
other wmce _)udgment that it is unsatisfied in whole or in part, and that
there is no appeal or existing execution thereon, and such »
transcript was obtained for the purpose of being a set-off
against the judgment to which it was offered as a set off.
The Justice granting such transcript shall make an entry there-
‘of in his docket, and all further proceedings on such judgment
shall be stayed, unless such transcript shall be returned with
the proper Justice’s certificate thereon, that it lias not been
allowed in set-off.
Sec. 129. If any Justice shall set-off one Judgment against
another, he shall make an entry thereof i in his docket, and ex.
’ oé‘fg,%‘;n::ﬁ: ecution shall issue only for the balance, which may be due
aade after such set-off. If a Justice shall allow a transcript of a
judgment rendered by another Justice to be set off, he shall
file such transcript among the papers relating to the judg-
ment in which it is allowed in set-off; if he shall refuse such |
transerip tas a set-off, he shall so cermfy on the transcnpt,
and return the same to the party who offered it.
Skc. 130. If, previous to joining issue in any cause, the
defendant his agent, or attorney, shall make affidavit that
Justico when the Justice before whom the same is pending, is a material
‘2{,“2;?&13“;‘3‘;? witness for such defendant, without whose testimony he can-
ice not safely proceed to trial ’chereof or if it shall appear that
the Justice is of near kin to the plamtlﬁ' then and in such case
the said Justice shall transfer said suit, and all other papers
appertaining to the same, to some other Justice of the same
county, who may thereupon proceed to hear, try and deter-
* mine the same, in the same manner as it would have been
lawful for the Justice before whom the said suit was com-
menced, to have done; Provided, That no cause or-trial shall
be removed from a Justice more than once; and no cause
or proceeding shall be s6 remcved, unless the application
therefor be made on the return day of the process, and before
any proceedings had on the part of the defendant.
'Skc. 131, In cases where the'plaintiff shall-be non-suited,
-or withdraw his action, or where judgment shall haye been
confessed, and in all cases where a verdict shall be rendered, .
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-or the defendant shall be in custody at the time of hearing justico whem -

.the cause, the Justice shall forthwith render judgment, and torender judg-
. . st . ment forthwith.

enter the same in his docket, within three days after the

- ¢cause shall have been submitted to him for his decision.

Skc. 182. The execution upon a judgment by a Justice of
the Peace, may be stayed in the manner hereinafter provided, ggocution
upon reasonable notice to the opposite party, and for the fol- when stayed
lowing periods of time, to be calculated from the date of the
judgment:

1. If the _]udgment be for any sum not exceedmg ten dol-
lars, exclusive of costs, one month.

2. If it be for any sum above ten dollars, and not exceed-
ving thirty dollars, two months.

8. If it be for any sum above thirty dollars, and not ex-
~ceeding fifty dollars, three mounths.

4. If it be for any sum above fifty dollars, and not ex-
ceeding seventy-five dollars, four months.

5. If it be for a sum above seventy-five dollars, exclusive
of costs, six months; but if all the parties to the judgment
-agree upon any other time, the stay shall be for the time so
agreed upon.

Sec: 133. To entitle any person to such stay of execution, arty staying
-gome responsible person, to be apprdved by the Justice, and enter Vinto e
not being a party to the judgment, must, within five day- °°gmz“n°°
after rendering the judgment, enter into a recognizance be
fore the Justice, to the adverse party, in a sum sufficient to
secure the payment of the judgment and costs, conditioned
to be void upon such payment at the expiration of the stay.

Skc. 134, Such recognizance must be signed by the per-

- son entering the same, and may be in the following form:—

“1, . . , acknowledge my indebtedness to coggg;;,;’fe re=
, in the sum of dollars, to be void
.on this condition: Whereas, . obtained a judg-
ment before , a Justice of the Peace of - ,
on the day of , 18 ', 'against —

Now, if such judgment shall be pald at the explratlon of
months from the time it was rendered, this recogni-
zance shall be void.”
Sec. 185. If, at the expiration of such stay, the judgment
‘be not paid, the execution- shall issue against the principal egmig‘; lssue:
and bail; if the principal do not satisfy the execution, and
-the officer cannot find sufficient property belonging to him
. «apon which to levy, he shall levy upon the property of the
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bail, and in his return shall state what amount of the money -
collected by him on the execution was collected by him from
the bail, and the time when the same was received.

SEc. 187.  After the return of such execution, the bail shall
be entitled, on motion, to a judgment before a Justice for
the amount collected from him in satisfaction of such execu---
tion, with interest thereon at twelve per cent. per annum;
and such return of the officer, upon motion, shall be ev1dence
of the facts therein stated. No motion shall be made after -
three months from the return of the execution.

Sec. 137. If a judgment be stayed in the manner above
prescribed, after an execution has been issued thereon, the

. Judgment J ustice shall revoke such execution, in the same manner and

stayed

with the like effect as he is hereinafter directed to revoke an
execution after an appeal has been allowed.
Skc. 138. Every Justice, on demand of any person in -

Justice to give whose favor he shall have rendered Judgment for more than

transcript

Transcript

ten dollars exclusive of costs, shall give to such person a.
certified transcript-of such judgment; and the Clerk of the
District Court of the said county in which the judgment was-
rendered shall, upon the production of any such transcript,
file the same ip his office, and forthwith enter such judgment
in the docket of the District Court, in which are entered
udgments and decrees, and shall note therein the time of
filing such transcript. '

Sec. 189. . Every such judgment, from the time of such-
filing of the transcripts thereof, shall have the same lien on

_the real estate of the defendant in the county as a judgment -

of the District Court of the same county—shall be equally
under the control of the District Court, and shall be carried”
into execution in the same manner and with like effect as the
judgment of such District Courts: but no execution shall be
issued thereon out of the District Court until an execution-
shall have been issued by a Justice and returned, that the de--

‘ fendant has no goods or chattels whereon to levy the same. .

EXECUTIONS AND PROCEEDINGS THEREON.

. Sporion 140. Execution issued on demand.

141. Execution when to issue against person.

142. Execution what to contain.

143. Duty of Justice before issuing executlon

144. Execution when and how renewed.

145. Notice of sale, how given and what to contam .

", 146. BSale and retum bow made

',
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'

147. Officer not to purchase at sale.
148. Garnishees when may be summoned.
149. Officer fo receive money ind receipt therefor

Sec. 140, Upon every judgment rendered by a Justlce
-execution shall be issued by such Justice, in the manner BE;‘;%‘;‘“;’;
- hereinafter prescribed, at any time on demand. _ mand

Skc. 141.  In the following cases execution may be issued Execution
sby the Justice against the person of the debtor, and in no When to issue
sother— . mns’c person

‘ 1. When the debt has been fr audulently contracted.

9. When thé action in which judgment is rendered is
; founded .on the tortious act of the defendant: which fact or
tort shall be alleged in the pleading. (1)

Sec. 142. The execution ghall command the oﬁEicer to levy
the debt or damages, together with the interest thereon and Exeoution .
‘the costs, upon the goods and chattels of the person against what to con=
whom the execution shall be granted—his arms and accoutre- tain
ments excepted, and also such other articles as are exempt \
by law from execution—and to pay the money, within thirty T
--days from date, to the Justice who issued the execution, to
-render to the party who recovered the same; and if the exe-

- cution be igsued against a male person, in' case where im-
-prisonment is authorized by law, it shall command the sheriff

- or constable that if no goods or chattels can be.found, or not
- sufficient to satisfy such execution, then to take the body of
the person against whom the execution shall be issued and
convey him to the common jail of the county, there to remain
until such execution shall be satisfied and paid or he be other-

- wise discharged according to law.

Skc. 143. Before any execution shall be delivered, the
-Justice shall state in hig docket, and also on the back of the Duty of justice
~execution, the amount of the debt or damages and costs Derore lseuing
separately, and the officer receiving such execution, shall in-
dorse thereon the time of the reception of the same. -

Sec. 144. If any execution be not satisfied, it may, at the Executionre
request of the plaintiff, be renewed from fime to time by the *°"°?

- Justice issuing the same, by an indorsement thereon to that
effect, 'signed by him, and dated when the same shall be
made ; if any part of such execution has been satisfied, the
indorsement or renewal shall express the sum due on the
-gxecution ; every such indorsement shall renew the execu-
tion in full force, in all respects, for thirty days, and no

%

’

(1) See Sec. 141 Majoriiy Report,
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longer. An entry of such renewal shall be made in the

docket of the justice.

Sec. 145. The officer after taking goods or chattels into-
his custody by virtue of an execution, shall without delay
give public notice, by at least three advertisements put.up-
at three public places in the township and immediate vicini-
ty where the property.is to be sold, of the time and place,.
when and where the same shall be exposed for sale. Such
notice shall describe the goods or chattels taken, and shall

. be put up at least ten days before the day of sale.

Sec. 146. At the time so appointed, the officer shall ex--
pose the goods.or chattels to sale at public vendue to the

Sale and re-highest bidder. The officer shall in all cases return the exe-

how made

cution, and have the money before the justice at the tlme of
making such return.

Skc. 147. No officer shall directly or indinectly, purchase-
ahy goods or chattels at any sale made by him upon execu--

Officer not to tion ; every such sale shall be absolutely void.

purchage at a
sale

Garnighees

summoned

. Qfficer to, re-
ceive money

SEC 148. If there be no property found, or if the goods-:.
or chattels levied on are not sufficient to satisfy such execu-- -
tion, the officer shall, upon the.demand of the plaintiff, sum-
mon in writing, as garnishees, such persons as may be
named to him by the plaintiff or his agent, to appear before
the Justice on the return day of the execution, to answer
such interrogatories as may be put to them, touching their
liabilities as garnishees ; and like proceedings shall be had
thereon before. the Justice to final judgment and execution,.
as in suits instituted by attachment in Justice’s Court.

Sec. 149, The officer who shall hold any execution, shall
receive all money tendered to him in payment thereof, and
shall indorse the same on the execution, and give the person
paying the same a receipt therefor, in which shall be speci--
fied on what account the same was paid, if demanded. :

REPLEVIN.

Secrion 150. Object of action—affidavit required.
1561. What the affidavit shall state.
152. Plaintiff to execute bond with sureties.
168. Writ to be issued by Justice.
.1154. Duty of officers in executing writ.
156. Third person claiming property to be co-deféndamnt.

Ca 156 _If property be not obtained, what plaintiff shall recover:

157, Plaintiff failing to establish his nght——what defende -
ant shall recover. .
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Sec. 1560. When the object of the action is to recover the
possession of personal property, the plaintiff or some other Object of ac-
person, shall in all cases, before any writ shall be issued, :?‘;—re“dﬂid“ﬁ"
take and subscribe an affidavit and file the same with the
Justice. . ,
Sec. 151. Such affidavit must state that the property
(describing it) is wrongfully detained by the defendant, that ‘what the affie-
the plaintiff is entitled to the immediate possession thereof, davit shall
that it was not taken from him by any process legally and
properly issued against him, or if so taken, that it was ex-
empt from seizure in such process ; it must also state the
value of the property, according to the best knowledge and
belief of the affiant.
Sec. 152. The plamtiﬂ“ shall also execute a bond to the
defendant with sureties, to be approved by the Justice, in a .0
penalty at least double the value of the property sought, ecute bond -
conditioned that he will appear at the return day thereof
and prosecute his action to judgment, and return the prop-
erty to the defendant, if a return thereof be ordered by the
Court, and also pay all costs and damages that may be ad-
judged against him ; the bond shall be filed with the Justice,
and shall be for the use of any person injured by the pro- .
ceeding.
Sec. 153. The Justice shall thereupon issue a writ, direct- .oy o
" -ed to the Sheriff or any Constable of the county, commanding sued by justice
him to take the property therein described and deliver the
same to the plaintiff, and summon the defendant to appear
and answer the same on the return day mentloned in the
writ. N
Skc. 164, In obedience to such writ, the officer must
forthwith take possession of the property mentioned+in the ,2“?;%,;’3‘;,";"
writ, if the same be in the possession of the defendant or hig Writ
agent, for which purpose he may break open any dwelling
house or other inclosure, having demanded entrance and ex-
hibited his authority if required. Third person
Sgc. 155. If a third person claim the property, he must be claiming  pro-
- made a co-defendant. perty o be co-
Skc. 156. If the property sought be-not obtained, the plain.
tiff, if he establishes his right thereto, shall recover the value!,[PreRerty be
of the property and whether obtained or.not, he shall recover ‘{l‘;ﬁregloﬂvlgfﬂ
the damages he has sustamed in consequence of the illegal
detention thereof. . ]
Sec. 157, If the plaintiff fails to establish his right to the
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property, the defendant shall recover such damages as under
Pégmt‘egt?l‘)hlﬂﬁ the circumstances he shows himself entitled to'; and in addi-
his right what tion thereto, may have judgment for the return of the proper- '
defendant e ty OF the value thereof, if the same has been taken out of his

- shall recover
: possession or delivered to the plaintiff.

PROCEEDINGS BY ATTACHMENT. .

Smcnor\ 158. Creditor to procced by attachment. s
159, Affidavit to be made—what to contain.
. . 180. Attachment, when returned.

161. Torm of attachment.
162. .Attachment, how executed.

) 163. Defendant, when to obtain posscssion of property
164. Peushable Goods may be sold.
165. Compensation allowed for keeping property. ¢
166. Defendant not summoned—cause continued and notice

~

given.
167. Form of Notice.
168, Notice published and posted -

169. Deféndant not appearing, judgment entered _no Execu~
_tion until bond given.
170. Pleadings same as in other cases.
-171.  Attachment, how dissolved. : :
172. Attachment, when dissolved, property toJbe released
173. Third person may keep property by giving bond.
174. Execution issue, when Judgment rendered.

Skc. 158. Any creditor shall be entltled to proceed by at-
Creditor to tachment in a Justice’s Court, against the property of his
proceed by at-debtor, in the cases, upon the condltlons and in the manner.

tachment provided in this Act.
Sec. 159. Before any such wut of atmchment ghall be is-
Affidavit to Sued, the plaintiff, or some person in his behalf, shall make and

be made-what file wijh the Justice, an affidavit statmg that the defendant
fo.oontain 4y orein is indebted to the plaintiff, in a sum exceeding five
dollars ; and specifying the amount of such mdebtedness, as
Dear as may be, over and above all legal set-offs, and that
the same is due upon contract, express or implied, or upon
judgment or decree of some Court, and containing a further -
statement that the deponent has good reason to believe
either: .
1. That the dcfendant is a non-resident corporatlon or
2, That the defendant is not 4 resident of this State, and
has not resided, therein for six months immediately preced--
ing the time of making such afidavit :
3. That the defendant has absconded; or is about to ab-
scond from this State :

3

g
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4. That the defendant has removed, or is about to remove
-hig property out of this State, with intent to defraud his

creditors.

5. That the defendant regides in any other county, and
more than two hundred miles from the residence of the Jus-
“dice :

* 6. That the defendant contracted the debt under fraudulent
representations :

7. That the defendant so conceals hlmsplf that the process
" .of summons cannot be served upon him ; or

8. That the defendant has frauduléntly conveyed or dis.
posed of, or is about fraudulently to convey or dispose of his
property or effects, so as to hinder or delay his creditors : : -

Sec. 160. In'the fivst five cases mentioned in the preced- .
ing Section, the writ of attachment shall be returnable in Attachment,’
. three days; but in all other cases, it shall be returnable as when retmed
an oi'dinary summons.

Sec. 161. The wTit of attachment shall be in the follow- porm of ate
ing form: - ‘ tachment
State of Minnesota,

County of } 88
To the Sheriff or any Constable of said county : -

In the name of the State of Minnesota you are commanded
‘to attach the goods and-chattles, rights, moneys, effects, and
credits of , or 80 much thereof, as shall be
sufficient to satisfy the sum of , with interest
and costs of suit, in whosoever hands or possession the same
may be found in your county, and so provide that the goods
and chattels so attached, may be subject to further proceed-
ings thereon, as the law requires ; and also to summon the

said , if to be found, to be and appear ‘at my
.office in said county, on the day of A.D.
18 , at o’clock in the noon, to answer to
' ,in a"civil ‘action to plaintifP’s damage one
‘hundred dollars or under. .
Given under my hand and seal at .., this day

of ,A.D. 18

T J. P,, Justice of the Peace. [L.s.] .
Skc. 162. The officer shall execute a writ of attachment

by summoning the defendant, as in case of a summons, if tos :

be found within the county, and by attaching the goods and oﬁﬁgﬁg:ﬁ,

. chattels, moneys and credits, of the defendant not exempt

by law
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Sec. 163. When property of the defendant shall be ac-
Defendant, tually seized on attachment, the.defendant, or any/ other
;’&?;g;’g’@(’:}person for him, may obtain possession ‘thereof, by giving
Property bond and security to the satisfaction of the officer executing
~ the writ, in double the value of the property so attached,
conditioned that the same shall be forthcoming, when and
where the Justice shall direct, and shall abide the judgment
of the Justice. . .
Sec. 164. When property shall be seized on attachment,
which is likely to perish or depreciate in value before the
Perishable probable end of the suit, or the keeping of which would be-
800ds may be 5ttended with much loss or expense, the Justice may order-
the same to be sold by the officer, in the same manner and.
-on the same notice, as goods are required to be sold on an
execution; and the proceeds of such sale shall remain in the-
hands of the officer, subject to be disposed of as thé prop-
erty would have been if seized upon in specie.
Sec. 165. When property is seized on attachment, the-
Compensation JUstice may allow to the. officer having charge thereof, such
;23"."‘1 for compensation for his trouble and expense, in keeping and
ping prop- . * iad
erty maintaining-the same, as shall be reasonable and just.
Defendant  SFC- 166. When the defendant cannot be summoned, and:
gst summon- his property or effects shall be .attached, if he do not appear
in the action, at the return of the writ, the Justice shall
- enter an order in his docket, requiring the plaintiff to give
"notice to the defendant, by publishing in a pewspaper, if’
there be one printed in the county, or by three written or
printed advertisements, set up at three of the most public
places in the county, that a writ has been issuned against:
him, and his property attached to satisfy the demand of the
plaintiff ; and that unless he .appear before the Justice at
.some time and place to be mentioned in said notice, not less.
-than twenty, nor more than ninety days from the date
thereof, judgment will be rendered against him, and his.
property sold to pay the debt.
 Skc. 1687. The notice may be in the following form:

Form of no- .
ti State of Minnesota, ) * .- R
o County of 't 88, In Justice’s Court:
A. B .
vs. . ,
C. D.

To C. the defendant in the above entitled cause :
You are hereby notified that a writ of attachment has been
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“-igsued against, you, and your property attached, to satisfy
“the demand of ) : , amounting to

: Now, unless you shall appear
before J. P., a Justice of the Peace in and for said county, at
his office in said town, on the day of _
A.D. 18 | at " o’clock in the noon, judg- -
ment will be rendered against you, and your property sold
to pay the debt.

Dated this day of A.D.18 -,

J. P, Justice of the Peace. [L.s.]

Sec. 168. Such notice shall be set up, or published at »
least thirty days before the expiration of the time at which  Notice 82:_
the party is required to appear, and the setting up may be ted
proved, either by the return of the officer upon a copy of
the notice, or by the affidavit of any person who would be a
-competent witness in the case.

Sec. 169. ‘When the defendant shall be notified as afore- T
said, and shall not -appear and answer to the action, his de- ag;gi’:‘ii:;f&“
fault shall be entered by the Justice in his docket, and the
_ plaintiff may proceed thereon to final Judgment as in actions
commenced by summons; but no execution shall be issued
on such judgment, elther against the defendant, or money
pald to the Justice thereon, until the plamtxff or some per-
son in his behalf, shall execute a bond in double the amount
. of such judgment, to the defendant with security, to be ap-
proved by the Justice, conditioned that -if the defendant -
ghall, within one year from the rendition of such judgment,
appear and disprove the debt or damages adjudged against
him, or any part thereof ; the plaintiff will refund the whole,
or such part thereof as may be found not justly due him in
a review of the case, together with interest at the rate of
twenty-five per cent. per annum. (1)

Sec. 170. Like pleadings of the partles and proceedmgs Pleadings
shall be had as far as practicable, in suits commenced by:‘:’;‘:s::m“h‘
attachment, and suits founded on contracts and commenced
by summons. ' . .
 .Skc. 171, Attachments may be dissolved, on motions
made in.behalf of the defendant, at any time before final ,fpchment,
judgment, if the defendant shall appear and plead to the how dissolved’
action .and give bond to the plaintiff, with good and suffi-
cient surety to be approved by the Justice, in double the
amount of property, effects, and credits attached, - condi-

(1) See Majority Report, Sec. 169,
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tioned that if judgment be rendered against him in such
suit, he will pay the amount thereof, with costs and interests
thereon.
. Sec. 172. When any attachment shall be dissolved, the -
Attachment, Property and effects attached shall be released, and the gar-
g‘,’,’?,‘i,‘:fé;“i’},"ﬁd nishees shall be discharged, and the suit proceed as if it
released had been commenced by a summons only.
Sec. 173. 'When property of the defendant, found in the
Third person hands or possession of any other person than the defendant,
g:;{ylf;gl%fg shall be atta.ch.ed, such person may retain the.possgs_smn
ond thereof, by giving bond and security to the satisfaction of
“the officer executing the Writ, in double the value of the
property so attached, conditioned that the same shall be
forthcoming when and where the Justice shall direct, and
shall abide the judgment of the Justice.
Sec. 174. When judgment shall be rendered in any attach-
B ment case, execution may issue thereon and the property at-
xecution is-
-sue when judg- tached may be sold in the same manner as in other cases,
ment rendered gy cept as otherwise provided by this act.

ProceepiNes ror CoNTEMPTS BEFORE JUSTICES OF THE PEACE. |

Section 175.  In what cascs Justices may punish for contempt.
176. Punishment for contempt to be by fine or imprisonment.
177, Persons charged with contempt to be heard.
. 178. Offender present may be summarily arramged
179. Form of warrant for contempt.
180. Record of conviction to be made and filed in District
Court. !
181. Warrant of commitment for contempt. ,
182. Form of record of conviction. .
183. Proceeding where witness refuses to be sworn or to answer.
184. Order committing witness, what it shall state.
185. Case to be adjourned if witness refuse to testify.
186. Persons refusing to obey subpeena, how punished.

Sec. 175. In the following cases and no others, a Justice
of the Peace may punish for contempt:

In what cases 1. Persons guilty of disorderly, contemptuous and insolent
Justices may behavior towards such Justice, whilst engaged in the trial of a
,pumsh for con

tempt cause, or in rendering judgment, or in any judicial proceed-

ing which tends to interrupt such proceeding, or to impair
the respect due to his authority.

2. Persons guilty of any breach of the peace, noise or dis-
turbance, intending to interrupt the official proceedings of

such Justice.
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3. Persons guilty of resista.nce; or disobedience to any law-
ful order or process made or ordered by him. /

Sec. 176. Punishment of contempt may be by fine not ex- Panishment.
ceeding twenty dollars, or by imprisonment in the county for contempt
jail not exceeding two ‘days, unless otherwise: prov1ded at
the discretion of the Justice.

Skc. 177.  No person shall be punished for contempt before parsong char-
a Justice of the Peace, until an opportunity shall have been ged with con-

tempt to be
given him to be heard in his defence; and for that purpose the heard
Justice may issue his warrant to blll]g‘ the oifender before
him,

Sec. 178. If the offender be present, he may be summarily ,

arraigned by the Justice, and proceeded against in the same Offender pre-
sent may be ar
manner as if a warrant had been previously issued, and ther, raigned
offender arrested thereon.

Sec. 179. The warrant for contempt may be in the follow- Form of war-

ing form: zant tfor con-
. emp
State of Minnesota, ss
County of :

To the Sheriff and Constable of said county:

In the name of the State of Minnesota, you are hereby
commanded to apprehend A. B., and bring him before J. P.,
one of the Justicés of the Peace of said county, to show cause
why he, the said A. B. should not be_convicted of a contempt
alleged to have been committed on the
day of A.D, 18 , before the said Jus-
1 tice, while engaged as a Justice of the Peace in judicial pro- ’
ceedings. ‘ , .-

Dated this day of - - A.D,18

, J. P., Justice of the Peace. [_L 8.] .

-Sec. 180. Upon the conv1ctlon of any person for contempt .
the Justice shal} make a record of the proceedings on the Record of con-
conviction, stating the particular circumstances of the of:Jiction to be
fence, and the judgment rendered thereon, and ghall file the
same in the office of the Clerk of the Dlstrlct Court, and shall
also enter the same in his docket as in civil cases,

Sec. 181. The warrant of commitment for any contempt

. shall set forth the particular circumstances of the offence, or cog?nrlrt‘g:ngf
it shall be void. for contempt
Sec. 182, The record of conviction may be in the follow-
ing form: : cofg of c:;'vl;:.:
State of Minnesota, tion
County of } 88, :

H

‘Whereas, on the day of ,A.D. 18
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while we, the undersigned, one of the Justices of the Peace
of said county, was engaged in the trial of a cause between
C. D, plaintiff, and E. F., defendant, in said county, accord-
ing to the statute in such case made and provided, A. B., of
the said county, did interrupt the said proceedings, and im-
pair the respect due to the authority of the undersigned, by
(bere describe the ceuse particularly) and whereas, the said
A. B,, was thereupon required by the undersigned, to answer
for the said contempt, and show cause why he should not be
convicted thereof; and whereas, the said A, B. did not show
any cause against the said charge: Be it therefore remem-
bered, that the said A. B. is adjudged to be guilty, and con-
victed of the contempt aforesaid, before the undersigned, and
is adjudged by the undersigned to pay a fine of dollars,
or to be imprioned in the common jail of said county for the
term of two days, or until he be discharged from 1mpnson
ment-according to law.
Dated this day of . -A.D.18
J. P, Justice of the Peace. [1.s.]
Skc. 183. When any Wltness attending before a Justice
 Proceeding of the Peace in any cause shall refuse to be sworn in some
weere witness form prescribed by law or to answer any pertinent or proper
refuses to be
‘8Worn question, such Justice may by order commlt such witness to
the jail of the county.
Skc. 184. Such order Shall specify the cause for which the
Jm(t)t‘;gzl‘w‘fg;gss same is issued : and if it be refusing to answer any question
such question shall be specified therein;—and such witness
shall be closely confined pursuant to such order until he sub-
mit to be sworn, or to answer, as the case may be.
Skc. 185. The Justice shall thereupon adjourn such case,
Case to be ab the request of the party, for such time as may be reason-
adjourned &¢ able, or until such witness shall testify in the case.

\ Sec. 186. If any person duly subpeenaed and obliged to
fuml;egrstt:’n% ;eey attend as.a witness shall fail to do so, he shall be considered
subpeena, how gmlty of contempt, and shall be fined all the costs of his ap-
punished 1 rehension, unless he shall show reasonable cause to thesat-

isfaction of the Justice for his omission to attend—in which

case the party requiring such appearance shall pay the costs
thereof.

GENERAL PROVISIONS CONCERNING JUSTICES OF THE PEACE.

SEOTION 187. All process to be signed by Justice.
188. Summons or process to be éntirely filled.
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Secriox 189. Provisions in case of vacancy in office of Justice.

190. Justice elected to fill vacancy to take oath and file bond.

191. Execution to issue where judgment for costs only.

192. Justices of the Peace to enter upon duties first of Jan-
uary.

193. Where Justice member of Legislature need not act.

194. Where Justice dies nearest Justlce may demand and re-
ceive books and papers. :

195. Proceedings where such books and papers are withheld.

196. Further proceedings wheré such books and papers are
withheld.

197. Neglect or refusal of Justlce to pay money collected a
misdemeanor in office.

198. Courts of Justices of the Peace to be public.

Sec. 187.7 All process issued by any Justice of the Peace 5 process to
shall be signed by him and shall be under seal. be gigned by

Sec. 188. Every summons or process issued by a Justice’™
of the Peace shall be entirely filled up, and shall have nogymmons or
blank either in date or otherwise at the time of its delivery B0 to be
to an officer to be executed. Every such process which shall
be issued and delivered to an officer to be executed contrary

to the foregoing provisions, shall be void.

Sec. 189, When from any cause a vacancy shall oceur in
the office of a Justice of the Peacein any of the organized p,yyigions in
counties of this State, the Clerk of the Board of Supervisors case of vacaa-
upon being notified that any such vatancy exists, may issue o
a notice to the electors of the town where such vacancy ex-
" ists, stating in such notice, that a vacancy has occurred in
the said office, and that an election will be held in the said
town, to fill said vacancy, which notice shall be given in the
same manner, and under the same 1egulat10ns that other no-
tices of elections are required by law to be given. .

See. 190: Whenever any one or more Justices of the
Peace shall be elected in any town of this State, to supply a
vacancy or vacancies at the time ex1§t1ng, such *Justice or
Justices may take the oath and file their official bond, and
forthwith enter upon the duties of their office.

Sec. 191. Whenever, by reason of a dismissal, non sult Executions to
or for any other cause, a Judgment shall be rendered against l:f;‘f; for costs
either party for costs only, by a Justice of the Peace, execu-
tion may issue to enforce such judgment, in the same manner
and with the same effect as in every other case, v

Sec. 192. All persons -elected Justices of the Peace in
this State shall enter upon the duties of their respective Justice toenté¥
offices, on the first day of January next succeeding their "o 4%
election, unless otherwise provided for in this Act. -

Justice to fill
vacancy
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Whenjustice  SEc. 193. No Justice of the Peace, being a member of the
}ggi";lg:;r‘;f Senate or House of Representatives, shall be obliged to take
cognizance of any action, or to entertain any proceedings
under the provisions of this Act; but he may act therein or
not, at his discretion.
Sec. 194. In case any Justice of the Peace shall die, or
Where justice 0is office shall in any wise become vacant, and any books or
dies, &c papers belonging to such Justice in his official capacity, shall
come into the hands of any person, the nearest Justice may
demand and receive such books and papers, from the person
having the same in his possesswn
Sec. 195. If any books or pavers required to be delivered
fv?:r?%i;’os to the nearest Justice, by the preceding section, be withheld,
and papers are or if any Justice shall refuse to deliver over to his successor
any books or papers in either case, the person entitled to re-
ceive the said books or papers, may make complaint to the
Judge of the District Court of the proper county, and if such
Judge be satisfied by the oath of the complainant, or any
other person, that any such bocks or papers are withheld, he
may grant an order, directing the person so refusing, to show
cause before him on a day to be mentioned in said order,
why he should not be compelled to deliver the same.
Skc. 196. At the time so appointed or at any other time
to whieh the matter may be adjourned, upon due proof being
Further pro- made of the service of such order, such Judge shall proceed
ceedings, & 44 inquire into the circumstances; and if it shall appear that
the said books and papers are withheld, the officer before
whom the proceedings are had, shall by warrant commit the
person so withholding, to the jail of the proper county, there
to remain until he shall deliver such books and papers or be
otherwise discharged according to law.
Sec. 197. If any money shall be collected for any party,
Neglect fitiog Y @ Justice of the Peace in his official capacity, and he
&e shall have neglected or refused, within a reasonable time
after demand, to pay over the same, such neglect or refusal
shall be deemed a misdemeanor, and on conviction thereof,
such Justice shall forfeit his office.
Courts to be Sec. 198, The Courts of Justices of the Peace shall be
public public and every person may freely attend the same.

Forms oF CiviL Acrions 1¥ Justices’ Courrts.
Section 199. Forms in Civil Actions.

Sc. 199, The following, or equivalent forms shall be
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uged by Justices of thePeace, in proceedings to be had under: “Forms of civil
this Act, to wit : . _ acti ona

Form of Warrant

Sta.te of Minnesota, } ss.
- County of

To the Sheriff or any Constable of sald county :

In the name of the State of Minnesota, you are hereby
commanded to take the body of - , if he shall be
found within your county, and bring him forthw1th before
the undersigned, one of the Justices of the Peace, in and for
said county, at to answer to : ,in a civil
action ; and you are hereby commanded to give due notice
thereof to the said plaintiff ; and have you then and there
this writ.

Given under my hand and seal, thls day of
A.D. 18

J. P., Justice of the Peace. [L. s.]

Form of Summons.

1

State of Minnesota, } .s.
County of

To the Sheriff or any Constable of said county
In the name of the State of Minnesota, you are hereby
coramanded to summon if he shall be found in
your county, to be and appear before the undersigned, one of
the Justices of the Peace, in and for said county, on the
dayof -~ 18 ,at  oclock, in the
noon , at in said county, to answer to o in a
civil action ; and have you then and there this writ.
Given under my hand and seal this day of
A D. 18 .
' J. P., Justice of the Peace. [L.s.]

Form of Ezecution.

State of Minnesota, } ss
County of :

‘To the Sheriff or any Constable of said county : - .
‘Whereas judgment against for the sum of
lawful money of the United States and for
costs of suit, was recovered on the day of

before me, at the suit of -+ ; these are therefore in the
4 . . -
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‘name of the State of Minnesota to command you to levy upon
the goods and chattels of the said (excepting
‘such as the law exempts) and nmiake sale thereof according to
law, to the amount of the said sum, together with twenty-
five cents for this execution, and the same return to me .

within thirty days, to be rendered to.the said . for
~ said and costs. Hereof fail not under
the penalty of the law. . :
Given under my h'md and seal this day of
A. D18

J. b, Justice of the Peace. [L.s.}
Forin cf Ezecution against the Goods or the Body.

State of Minnegota,
County of
To the Sheriff or any Constable of said county :
‘Whereas judgment against for the sum of
lawful money of the United States, and for
costs of suit was recovered on the day of
before me at the suit of . These are therefore in
the name of the State of Minnesota to command you to levy
upon the goods and chattels of the said -
(excepting such as the law exempts,) and make sale thereof
according to law, to the amount of such sums, together with.
twenty-five cents for this execution, and the same to return
to me within thirty days, to be rendered to the said
for and and costs :  (and in case where.
imprisonment is allowed by law, the following shall be
added,) and for want of such goods dnd chattels whereon to.
levy; take the body of the said and
convey and deliver unto the keeper of the common prison of
said county, who is hereby commanded to receive, and keep-
the said ' in safe custody in said prison, until the:
aforesaid sum and all legal expenses be paid and satisfied,
or until he be discharged therefrom by due course of law..
Hereof fail not under the penalty of the law.
Given under my hand and seal this day of
A.D.18 .
) J. P., Justice of the Peace. [L.8S.]

\ Form of a Writ of Replevin.

- State of Minnesota,
County of

} ss.
To the Sheriff or any Constable, of said county :.
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Whereas A. B. compléins that C. D. hag taken and does
unjustly detain (or does unjustly detain as the case may be
particularly describing the goods and chattels to be Replevied
and the value thereof) therefore in the name of the State of
Minnesota, you are commanded that you cause the said goods
and chattels to be Replevied without delay ; and if the said
A. B. shall give security as required by law, that you cause
the said goods and chattels to be delivered to the said A. B,
and also that you summon the said C. D. to be and appear
before me, one of the Justices of the Peace, in and for said

{
!
|

county, on the . dayof A.D.18 ,
at o'clock, in the noon, at in the said
county, to answer complaint of .

Given under my hand and seal _ day of
A.D.18 '

J. P., Justice of the Peace. [L.8.]
Form of SubpaeM.

State of Minnnesota,} s - i
County of T

In the name of the State of Minnesofa, you are hereby
required to appear before the undersigned, one of the Jus-

tices of the Peace in and for said county, at on
the day of : at - d’clock,
in the noon of said day, to give evidence in a cer-
tain cause then and there to be tried between plaintiff,
and defendant, on the part of the

Given under my hand and seal, this . day of

A.D.18 ;
: J. P, Justice of the Peace. [r..s] -

Form of a venire for a Jury.

State of Minnesota, }vss
County of :

In the name of the State of Minnesota, you are hereby
commanded to summon - to be and appear before
the undersigned omne of the Justices of the Peace, in and for
said county, on the day of at o'clock,
in the noon of said day, in the town of - 10
serve ag Jurors for the trial of a civil action between
plaintiff, and defendant, and have you then and
there this writ. ‘ ' ' :
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Given under my hand and seal, this day of

A.D.18

J. P., Justice of the Peace. [L.s.]

Tre JurispictioN oF Jusrices IN CrMINAL CASES, AND THE

BEgrIoN 200.
201.
202.
203.
204.

205.
206.
207.
. 208.
209.
210.
211.
212.
213.
214,
215.
216.
217.
218.

219.
220.

221.
222.

228.
224,
225.

. ' .SEc. 200.

Proceepives tHEREIN.—(1).

Jurisdiction of Justices in criminal cases.
Justices may hold Court to try offences.}
Justice how to proceed upon complaint made.
Justice to docket suit.

.Justice to hear cause on return of warrant accused may

give bail.
Charge read to accused, he required to plead.
Justice shall try on plea, not guilty, if no Jury demanded.
Court shall convict upon plea of guilty.
Jury must be drawn unless waived by accused.
Justice, when to direct person to strike out Juror. }
Duty of officer to whom venire is directed.
When bystanders may be summoned.
‘When new Jury may be summoned.
Either party may challenge for cause. .
Form of oath for Juror.
‘When Jury sworn, how to proceed.
Verdict to be delivered to Court.
Justice to render judgment, if guilty.

_Accused if discharged, Judgment against complainant for

costs.

‘When convicted person may appeal to District Court.

If complainant refuse to give security for costs, how to
proceed.

Judgment—by-whom executed.

Jurors and witnesses liable for contempt as in civil ac-
tions.

Justice shall make certificate of conviction.

Certificate to be filed within twenty days.

Certificate to be evidence in Courts.

Justices of the Peace shall have power and ju-

risdiction throughout their respective counties, as follows:
1. To cause to be observed all laws made for the preserva-
tion of the peace.

Jurisdietion of

9. To cause to come before them, or any of tht,am, per,sons.

justices in cri- Who shall break the peace, and fine or commit them to jail or

minal cages

bail them, as the case may require.

3. To arrest and cause to come before them, persons “who
attempt to break the peace, persons who keep houses of ill-
fame, or frequenters of the same, or common prostitutes, and -

p—

(1) See Section 123, of this Title.
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compel them to give security for their good behavior, and to
keep the peace. ]

4. To cause to come before them persons who are charged
with committing any criminal offence, and commit them to
jail or bail them as the case may require.

Sec. 201.  Justices of the Peace shall have power to hold ‘

a Court subject to the provisions hereinafter contained, to

hear, try and determine the charges for offences arising with- .

in their respective jurisdictions.
Sec. 202. Upon complaint made to any Justice of the
Peace by any constable or other person, that any such offence

has been committed within the county, he shall examine the ceed

complainant on oath, and the witness produced by him, and
shall reduce the complaint to writing and cause the same to
be subscribed by the complainant; and if it'shall appear that

such offence has been committed, the said Justice shall issue.

his warrant, reciting the substance of the complaint, and re-
quiring the officer to whom it is directed, forthwith to arrest
the accused and to bring him before such Justice or some
other Justice of the same county, to be dealt with according
to law; and in the same warrant, may require the officer to
summon such witnesses as shall be. named therein, to appear
and give evidence at the trial.

Skc. 203. The Justice shall enter a suit in his docket, in

Hold court

How to pro-

which the State shall be plaintiff, and the accused defendant, T° d0¢ket st

and he shall make all such other entries as are required in
civil causes.

SEc. 204. On the return of the warrant with the accused

’ To hear camse . |

the said Justice shall proceed to hear; try and determine the on return of
caugse within one day, unless continued for cause. From the w”‘m’m—baﬂ

time ‘of the return of the warrant, until the time of the trial,
the accused may give bail, with one or more sufficient sure-
ties for his appearance at the time fixed for the trial; or in
the event of failure so to do, may be committed to jail for safe
keeping, by order of sa1d justice, or left in the custody of the
arresting officer.

Sec. 205. The charge made against the accused, as stated
in the warrant of arrest, shall be distinctly read to him, and
he shall be required to plead thereto, which plea the Court
-ghall enter in their minutes ; if the accused refuse to plead,
the Court shall enter the fact with a plea of not guilty, in be-
half of such accused, in his minutes.

Sec. 206. If the plea of the accused be not guilty, and no

Charge read
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Trial on plea Jury be demanded by him, the said' Court shall proceed to try
not guilty  guch issue, and to determine the same according to law and
the evidence which may be produced against and in behalf of
such accused.
Skc. 207. If the accused shall plead guilty to such charge,
Convict upon the Court shall thereupon adjudge him guilty of the offence
plea of guilty
‘ fi‘;‘ « charged, and render Judgment thereon.
S S90S Sge. 208, After the joining of issne, and before the Court
,r Jury drawn, shall proceed to an investigation of the merits of the cause,
unless the accused shall expressly waive his right to a trial |
by Jury, the Court shall direct the Sheriff or any Constable
of the county, to make a list in writing of the hames of eigh-
teen inhabitants of the county, qualified to serve as Jurors:
in*the Courts of Record of this State, from which list the
complainant and accuscd may each strike out six names.
Sec. 209. In case the complainant or the accused shall
o strike out R€g1eCt to strike out such names, the Court shall direct some
Juror suitable disinterested person to strike out the names for
. either or buth of the parties so neglecting ; and, upon such
names being struck out, the Justice shall issue a venire, di-
rected to the Sheriff or any Constable of the county, requiring
him to summon the six persons whose names shall remain
upon such list, to appear before such Court, at the time and
_place to be named therein, to serve as Jurors on the trial of
such offence. (1) [See Act of 1857, Chapter 10, Approved
May 23.]
Sec. 210, The officer to Whom such venire ghall be delivered,
Daty of officer shall summon such Jury personally, and shall make a list of
t°‘gugg‘tg§““e the persons summoned, which he shall certify and annex to
the venire, and return the same with such venire, to the court,
within the time therein specified.
See. 211, If any of the Jurors named in such venire, shall
: fail to attend in pursuance thereof, or if there shall” be any
Bystanders legal objection to any that shall appear, the Court shall sup-
summoned ply the deficiency by directing the Sheriff, or any Constable
who may be present and disinterested, to summon any of the
bystanders or others who may be competent, and against .
 whom no cause of challenge shall appear, to act as Jurors in
the cause.
Ske. 212. " If the officer to whom the venire shall have
been delivered, shall fail to return the same, as thereby re-

(1) See Section 123, of this Title.
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quired, or if the Jury shall fail to agree, and shall be distyey jury sum-
charged by the Court, a new Jury shall be selected and sum. moned
moned in the same manner, and the same proceedmgs shall

thereupon be had as herein prescribed, in respect to the first )
Jury, unless the accused shall consent to be tried by the

Court ; in which case the Court shall proceed to the trial of

the 1ssue as if no Jury had been demanded.

Sec. 213. In all trials for crimial offences before 4 J ustlce
of the Peace, either party may challenge any Juror for cause. Cl:l:uenge for

Skc. 214.  To each Juror, such Justice shall administer the «
following oath or affirmation :

“You do solemnly swear (or you do solemnly and sincerely
declare and affirm, as the case may be,) that you will well gae, of jarer
and truly try the issue joined in this cause, wherein the State
of Minnesota is Plaintiff, and is defendant,

" .and a true verdict give according to law, and the evidence
given you in Court, unless discharged by the Court.”

Sec. 215. After the Jury shall have been sworn, they shall
sit together and hear the proofs and allegations in the case, Jurysworn—
- which shall be delivered in public, and in the presence of the oW proceed
accused ; and after hearing such proofs and allegations, the
Jury shall be kept together in_some convenient place, until
they agree on a verdict or are discharged by the Court ; and
a Sheriff or Constable shall be sworn to take charge of the
Jury in like manner, as upon trial in J ustices’ Courts in civil
proceedings,

Sgc. 216, When the Jurors have agreed on their verdict, .
they shall deliver the same to the Court publicly, who shall V%fdg’tc%‘:}g'
enter it in his docket.

Sec. 217. 'Whenever the accused shall be tried under the
preceding provisions of this Act, and found guilty either by
the Court, the Jury, or shall be convicted of the charge made
againgt him on a plea of guilty, the Court shall render judg-
ment thereon, and inflict such punishment, either by fine or
imprisonment, or both, as the nature of the case may require ;
but such punishment shall, in no case, exceed the limit fixed
by law for the offence charged. '

Sec. 218. Whenever the accused, tried under the preceding
provisions of this Act either by the Court or by a Jury, shall %%‘;‘:Zi%‘ggg
be acquitted, be shall be immediately discharged ; and if the plainant pay:
Court before whom the trial is had, shall certify in his docket °***®
that the complaint was wilful and malicious, and without
probable cause, it shall enter a judgment against the com-

Judgment
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plainant, to pay all costs that shall have accrued, in the pro-
ceedings had upon such complaint ; and unless he give satis-
factory security by bond to the State, with one or more sure-
ties, to pay the same in thirty days after the said trial, execu-
tion shall issue therefor.
Sec. 219. The person charged with and cenvicted by any
Justice of the Peace of any offence, may appeal from the judg-
Avpeal pent of such Justice to the District Court: Provided, Said
person shall within twenty-four hours enter into arecognizance:
° with one or more sufficient sureties, conditioned to appear be- -
fore said court and abide the judgment of the court therein ;
and the justice from whose judgment an appeal is taken
shall make a special return of the proceedings had before him,
and shall cause the warrant and return, together with the re..
cognizance or recognizances, to be filed in said District Court
- on or before the first day of the term of the District Court next
. to be holden for said county ; and the complainant and wit-
nesses may also be required to enter into recognizances, with
or without sureties, in the discretion of the Court, to appear
at the said District Court at the time last aforesald and to.’
abide the order of the Court therein.
Sec. 220. If the complainant shall refuse or neglect to pay
Complainant such costs, or to give such security, the Court may forthwith
'_'_fli;‘:)‘;‘; Bf:‘g;? enter judgment against him for the amount of such costs, and
ceed forthwith issue execution theréon in the same manner, and
with the like effect, as in case of an execution issued by a
Justice of the Peace on a judgment, in an action for a tres-
pass or other wrong, and such moneys, when collected, shall
be paid over to such Court.
Sec. 221. The judgment of every such court shall be exe.
. Judgment by Cuted by the sheriff or any constable of the county where the
whom execut- conviction shall be had, by a warrant under the hand and seal
e of the Justice who held the Court, to be directed to such offi-
cers, and specifying the particulars of such judgment.
Skc. 222. " In case any person summoned to appear before
any Court held by a Justice of the Peace, pursuant to the pro-
Jurors sng visions of this article, as a juror or witness, shall fail to ap-
witnesses lia- pear, or if any witness appearing shall refuse to be sworn or
t‘ﬁ;p{‘" " 1o testify, he shall be liable to the same penalties, and may be
proceeded against in the same manner as provided by law in
respect to jurors and witnesses in Justices” Courts in civil
proceedings.
Sec, 223. Whenever any conviction shall be had before a
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Court held by a Justice of the Peace, the Justice by whom Certificate of
such Court shall have been held, shall make a certificate of ¢onvietion
such conviction under his hand and seal, in which it shall be

sufficient briefly to state the offence charged, and the convic-

tion and judgment thereon, and if any fine has been collected,

the amount thereof. :

.SEC. 224. Within twenty days aft.er such convictioP', the . tisente tor
said magistrate shall cause such certificate to be filed in the be filled
office of the Clerk of the District Court of the county.

Sec. 225. Every certificate of conviction made and filed
under. the foregoing provisions, or a duly certified copy there-bfgﬁiﬁg’é‘g }gf
of, shall be evidence in all courts and places of the facty courts
therein contained. :

MisceLLaNEous Provisions 1IN Criunar Cases.

SecrroN 226. Offences to be tried before Justices of the 'i’ea.ce.
227. Justicesissue warrant on’his own knowledge,may arrest
the offender.” )
228. Breach of recognizance to be certified and proceeded
against in District Court.
229. Justice, how to proceed if he has not final jurisdiction.
280. Justice, whom to summon.
281. In case of conviction, judgment to be entered for fine
and costs. ’
232, - If judgment affirmed, judgment may be entered for fine
and costs.
- 233. 'When cause continued, witnesses present may be ver-
bally required to appear.
234. Justice may require security for costs.
235. Justice to pay fines received to county treasurer.
236. Fines to be paid to Sheriff, if party committed.
2387. District Attorney to commence suits for all fines not
paid over.

Ske. 226. No assault, battery or affray, shall be indictable, N
{except aggravated agsaults and batteries, punishable in the

- District Courts,) but all such offences shall be prosecuted bggigcje‘fsgi:‘;
and determined in a summary manner, by complaint made of the peace
before a Justice of the Peace, and on conviction thereof the

offender may be punished by fine not less than five dollars,

nor more than one hundred dollars, according to the nature

of the offence.

- Sec. 227. If any Justice of the Peace shall have any
knowledge that any or the offences mentioned in the last sec-

tion, are about to be committed, he shall issue his warrant,

and proceed as is directed, when complaint has been made ;

\
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and if any such offence be committed, threatened or attempt-
ed in his presence, he shall immediately arrest the offender,
Tssue wirrant OF CaUSse it to be done, and for this purpose 1o warrant or
J}é’n da;:est of-process shall be necessary.; but the Justice may summon to
' his assistance any sheriff, coroner, or constable, and all other
persons there present, whose duty it shall be to aid the Jus-
tice in preserving the peace, arresting and securing the of-
fenders, and all such as obstruct and prevent the Justice, or
any of his assistants, in the performance of their duty ; and
any person who shall, when summoned to aid in arresting
and securing an offender, refuse to give such assistance,
shall forfeit and pay ten ddllaljs to the use of the county.

Skc. 228. In case of the breach of any recognizance entered

Breach of res , . . . . .
scognizance  into in a criminal case, the same shall be certified and re-
turned to the District Court, to be proceeded in according to

law.

Skc. 229. If, in the progress of any trial before a Justice
cona 10 Fro- of the Peace, under the provisions of this Act, it shall appear
.Efgtif.;l)!:'llal juris- to the Ju.stlce that he has not final jurisdiction in t]%e case

before him, and the accused ought to be put upon his trial
for an offence cognizable before the District Court, the Justice
shall desist from further proceedings before him and proceed
as in other criminal cases cognizable before the District
Court. ' , .

Sec. 280. In all cases arising under this Act, it shall be

“Whom to sum- the duty of the Justice of the Peace acting, to summon the
mon injured party, and all others whose testimony may be deemed
material, as witnesses at the trial, and to enforce their at-

tendance by attachmeént, if necessary.

Sec. 281. In all cases of conviction under the provisions

Conviction— OF this Act, the J ustige shall enter judgment for t.he fine and

_judgment en- costs against the defendant, and may commit him until the

tered judgment is satisfied, or issue execution on the judgment to
the use of the county. ’

Skc. 282. If, upon an appeal to the District Court, the

Judgment af- judgment of the Justice shall be affirmed, or the defendant
f;g,ﬁ‘t;t‘ gg:lg'shall be convicted, and any fine assessed, judgment shall be
rendered for such fine and the costs in both courts against
the defendant and his sureties. A

Sec. 233. When a trial under the provisions of this Act
. shall be continued by the Justice, it shall be necessary for

Cause contin- R ; 4
-med the Justice to summon any witness who may be present at
the continuance, but said Justice shall verbally notify such
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witness, aslgitlxer party may require, to attend before him
to testify in the cause on the day set for trial, which verbal
notice shall be as valid as a summons.
© Skc. 284. The Justice may require the complainant to Security for
give security for costs, as in civil cases, and if he refuse, the costs
Justice may dismiss the complaint.
Sec. 285.  All fines imposed by any such Court, if paid be-
fore the accused is committed shall be received by the mag- copuz{ym;?:ag?
istrate who constituted the Court, before which the accusedurer
was convicted, and by such magistrate pald over to the
county treasurer, within thirty days after the recelpt thereof,
“to be appropriated according to law,
Skc. 286. If the accused be committed, payment of any
fine imposed upon him, shall. be made to the sheriff of the [Fincspaid to
county who shall within thirty days after the receipt thereof, mitted
pay over the same to the county treasurer, for the pur poses
aforesaid.

. Sec. 237, If any person, who shall have received any such
fine or any part thereof, shall neglect to pay over the same,
pursuant to the foregoing provisions, it shall be the duty of
the district Attorney, immediately to commence suit there-
for, and to prosecute the same diligently to final Judgement

Suits for fines.

Forums or Writs IN CRIMINAL PROCEEDINGS,
SEC‘TION 238. TForms of Writs in Criminal Proceedings.

Skc. 238.. The following forms may be used under this

Title : Forms of writ
in criminal
proceedings.

Form of a Warrant. '

State of Minnesota, .

County of } 88 '
To the Sheriff or any Constable of said county :

Whereas, has this day complained in writing
to me, on oath, that did, on the day of ’
A.D,18 ,at in said county, (here insert the charge,

or accusation whatever it may be,) and prayed that the said
might be arrested and dealt with according to

law ; now, therefore, in the name of the State of Minnesota,

you are commanded forthwith to apprehend the said

and bring him before me, at my office, in " to be

dealt with according to law.
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Given under my hand and seal, this day of A D,
18 . :
J. P., Justice of the Peace. [L.s.]

Form of Certificate of Conviction.
State of Minnesota, } ss

County of

At a Justice’s Court, held at my office in said county, be-
fore me, a Justic of the Peace in and for said
county, for the trial of for the offence hereinafter
stated, the said of &c., was convicted of having on
the day of A.D, 18 ,at in said

county, (here state the offence as in the warrant,) and upon
such conviction, the said Court did adjudge and determine

that the said should pay a fine of dollars, (and
if imprisonment be allowed, add,) and be imprisonéd in the
common jail of the county . days, (if the fine be pa.ld
add,) and the said fine has been paid to me.

Given under my hand and geal thls A day of .
A.D, 18

J. P., Justice of the Peace. [L. s.]

Form of  Execution.
State of Minnesota,
County of } 88.
To the Sheriff or any Constable of said county:
Whereas, at a Justice’s, Court held at my office in said

county, for the trial of , for the offence hereinafter
stated, the said of &c. was convicted of
having, on the day of A.D.18 ,in said

county (here state the offence as in the warrant,) and upon
conviction, the said Court did adjudge and determine that
the said " should pay a fine of dollars; and
whereas, the said fine has not been paid by the said
these are therefcre in the name of the State of Minnesota, to
command you to levy upon the goods and chattels, (&c. as
in execution against the goods or body in civil cases.)

Given under my hand and seal this day of, A.D.18 .

J. P., Justice of the Peace. [r.s.]

Form of Order to bring up Prisoner.

State of Minnesota, ss
County of :

To the keeper of the common jail of said county:
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The undersigned, one of the Justices of the Peace in and
for said county, sitting at a Court for the trial of
noéw in your custody in the common jail of said county,in
" the name of the State of Minnesota, do hereby order and di-
rect you to bring the said " forthwith before me,
at my office in said county, together with the warrant by
which he was committed to your custody, in order that he
may be tried.

Given under my hand and seal this day of A.D.18

~ J. P, Justice of the Peace. [L.s.]

Form of Commitment wpon Sentence.

. State of Miimesotd } ss.

County of
To-any Constable and the keeper of the common _]axl of said

county:

Whereas, at a Justice’s Court held at my office in said coun-,
ty, for the trial of , for the offence, hereinafter,
stated, the said , of, &c., was convicted of hav-
ing, on the dayof . - A.D.18

?
in the said county; (here state the offence, as in the war-

rant,) and upon conviction, the said Court did adjudge and
determine, that the said - , should be im-
prisoned in the common jail of said county for

days; therefore, you the said Constable, are commanded in
-the name of the State of Minnesota, forthwith to convey

and deliver the said to the said keeper
and you, the said keeper, are hereby commanded to receive
the said into your custody, in the said

jail, and him there safely keep until the expiration of said

days, or until he shall be thence discharged by
due course of law.

Given under my hand and seal, this day of
A.D. 18

J. P., Justice of the Peace. [L. s.]
Form of Commitment after Arrest, and before Trial,

State of Minnesota,
County of } 88

To the Sheriff or any Constable, and to the keeper of the
common jail of sald county:

" ‘Whereas, has been this day brou«ht

before the undersigned, one of the Justices of the Peace in
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and for said county, charged on the day of ,
A.D.18 , , in said county (here state the
offence, as in the warrant,) and the said

not having given bail to appear and answer for the said
offence, therefore you, the said Constable, are commanded in
the name of the State of Minnesota, forthwith to convey,
and deliver into the custody of the said keeper, the body

_of the said ; and you, the said keeper,

- are hereby commanded to receive the said '
into your custody in the said jail, and him there safely keep,
until he shall be required to be brought before the Court to

be tried, or shall be otherwise discharged by due course of

law. ‘ .

Given under my hand and seal, this - day of 18 .

J. P., Justice of the Peace. [r. 8.}t

. Form of Commitment where Jusme on the Trial shall ﬁnd that ke
has not Jurzsdzcnon of the Case.

State of Mlnnesota,} o8

County of

To the Sheriff or any Constable of said county:

Whereas, of, &c. has been brought this day
before the undersigned, one of the Justices of the Peace of
said county, charged, on the oath of , with having,
‘on the day of ,A.D. 18 | , in
said county, committed the offense of (here state the

offense charged in the warrant]: and, in the progress of the
trial on said charge, it appearing to the said Justice that the
" said had been guilty of the offense of [here state
the offense found on the trial] , committed "at the time and
place aforesaid, of which offense the said Justice has not final
jurisdiction : and whereas, after examination, had in due
form of law, touching the said charge and offense last afore-
gaid, the said Justice did adjudge that the said offense had
been committed, and that there was probable cause to be-
lieve the said to be guilty thereof : and whereas,
the said ‘has not offered sufficient bail for his ap-
pearance to answer for said offense,—You are therefore com-
manded forthwith to take the said and him convey
to the common jail of said county, the keeper whereof is
hereby required to detain him in custody, in said jail, -until
he shall be thence discharged according to law.
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Given under my hand and seal this  day of
A.D. 18

J. P., Justice of the Peace. [r.s.]

Foru or Civit. AcrioNs—Law axp Equiry.

" Snorion 239. Distinctions between actions at law and suits in equity

abolished; to be but one form—to be called a civil
action.

240. Parties how designated.

Sgc.'239. The distictions between actions at law and Civil action
suits in.equity are abolished. (1)

Sgc. 240. In such action, the party complammg shall be Parties ?%w
known as the Plaintiff, and the adverse party as the De-9¢si88%

" fendant. . .

. STATUTE OF LIMITATIONS.

TiME oF cOMMENCING CiviL ACTIONS.

Secrron 241, Action where to be commenced.
242. Actions to recover real property to be commenced within
: ten years.
243. Actions upon Judgment to be commenced W1th1n seven
years. B
244. Actions to be brought within six years.
245. Actions to be commenced within one year and six
months, .
246. Actions to be commenced within five years.
247. Actions to be commenced within qne year.
. 248. Mutual accounts : when time begins to run.
- 249. Penal actions within one year.
250. Actions for relief withjid five years.

251, Limitations apply to actions brought in the name of the
State.

252. When action is commenced.
253. Attempt to commence action when deemed equivalent,
254. 'When cause of action accrue and defendant is out of the
' State, time of absence not to be included.
265. Certain disabilities not a part of the limitation: infancy,
insanity, imprisonment, and coverture.

266. When actions may be commenced by and agamst per-
sonal representatives.
. 257. With alien, time of war not part of the limitation.
' - 258. 1In case of injunction such time not part of the limitation.
259. Disability must exist when right accrued. . .

260. Two or more disabilities,

(1) See Sec. 11 of Title 2 of this Act.
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SEGTION 261. Promise to take case out of statute, how made.
262. Payments, and their effect upon statute.
263. Judgment reversed, when to sue.
264. To what this Act applies.
265. Not to apply to corporations.
266. Not to apply to stockholders and dlrectors

Sec. 241.  Civil actions can only be commenced within the
Actfons when periods prescribed in this Title (1), after the cause of action

commenced  gha]l have accrued, except where in special cases a different
limitation is prescribed by statute: but the objection that
the action was not commenced within the fime limited can-
only be taken by answer.

Action tore-  OEC. 242, WITHIN TEN YEARS :

cover real pro-  No action for the recovery of real proper ty, or the recovery
perty to com-
mence within Of possession thereof, shall be maintained, unless’it appear
ten years that the plaintiff, his ancestor, predecessor or granter was
seized . or possessed of the premises in question within ten
years next preceding the commencement of the suit.
Skc. 243, - WITHIN SEVEN YEARS :
Action upon An action upon a judgment or decree of a Court of the
judgment to be United States, or of any State or Territory of the United

commence
within seven States or a foreign country.

years Sec. 244. 'WITHIN SIX YEARS :
Within six 1. An action upon a contract or other obligation, express

years or implied, excepting those mentioned in the last two preced-

ing sections.
2. An action upon a liability created by statute, other than
those upon a penalty or forfeiture.
Within three ‘WITHIN THREE YEARS :
years 8. An action for trespass upon real property.
4. An action for taking, detaining and injuring personal
property, including actions for the specific recovery thereof.
WITHIN TWO YEARS :
Within two 5. An action for criminal conversation, or any other injury
ears to the person or rights of another not arising on obhgatlon
and not heremafter enumerated.
6. An action for relief on the ground of fraud—the cause
of action in such case not to be deemed to have accrued until
the discovery by the aggrieved party of the facts consti- *
tuting the frand.

One year and | SEC. 245. 'WITHIN ONE YEAR AND SIX MONTEHS :
six months

(1) See Seca. 402, 404 and 407 of this Tttle,
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L. An action against a Sheriff, Coxoner or Constable, up- Actionstobe -
on any liability for doing an act in his official capacity, and g&ﬁﬂ;ﬁ;ﬁ
in virtue of his office, or -by omission of his official duty, in-snd sixmonths
cluding the failure to pay money collected upon an execu-
tion ; but this does not apply to an action for an escape.

2. " An action upon a statute for a penalty or forfeiture,
where the action is given to the party aggrieved, except as
otherwise provided by law. '

Skc. 246. Within one year : N

1. An action for libel, slander, assault battery, or false Actions tobe
imprisonment. ?llilhnllgn::g

2. An action upon a statute for a forfeiture or penalty to year.
the State.

Sec. 247. An action against a Sheriff, or other officer, for
the escape of a person arrested or imprisoned by a civil
process. ' )

$Ec. 248. In an action brought to recover a balance due
upon a mutual, open and current account, where there have co‘fl{l‘tl:“alwl‘:e‘:
been rec1procal demands between the parties, the cause of tlme begins to.
action is deemed to have accrued from the time of the last™
item proved in the account, claimed or proved to be charge-
able on the adverse side.

SEc. 249.  An action upon a statute for a penalty given,
in whole or in part, to the person who prosecutes for the p

enal ac-

. same, must be commenced within one year after the commis-tions within
sion of the offence ; and if the action be not commenced with- ¢ 68"

" in one year by a private party, it may be commenced within

two years thereafter in behalf of the State, by the Attorney

General, or District Attorney of the county where the offence

was committed.

~ SEc. 250. An action for relief not being before provided reh%gtlv?'?ihi;o:;
for, must be commenced within five years aftex the cause of five years.
‘action shall have accrued. - L

-8gc. 251, The limitations prescribed in this title apply to appl}m;?h:?

- actions brought in the name of the State, in the same manner :‘,‘1"“;&?;‘;“32%
as to actions By private parties. : State.
Sec. 262.  An action is commenced, as to each defendant, When action.
when the summons.is served on him, or on a defendant who commenced.
is & joint contractor, or otherwise united in interést with hirn,
Sec. 253. An attempt to commence an action, is deemed , .
equivalent to the commencement thereof, within the: meaning, . Attempt to
of this title when the summons is delivered, with the- 1ntentt10 n when

ihat it shall be. actually served to the Shenﬁ‘ or other officer vi‘i;‘i‘.‘i? equi-
5
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of the county in which the defendants, or one of them usu-
ally or last vesided ; or.if a corporation be a defendant, to.
the Sheriff or other oﬁicer of the county in which such corpo-

ration was established by law, or Wh'ele its general business
was transacted, or where it kept an office for the transaction
of business ; but such an attempt must be followed by the
first publication of the summons, or the service thereof with-
in sixty days.

Sec. 254, If, when the cause of action accrue- against a.
ofWi{‘:{i‘o,f e person, he be out of the State, the action may be commenced
?erx‘llganatmxls d¢ within the time herein limited after his return to the State ;.
of State, time and if, after the cause of action accrues, and the creditor’s
;’,f;;}:ggﬁ“e nOtnght and ability to institute suit shall have become com-

plete, the debtor shall depart from the State wherein such
debt shall have been contracted, such absence shall not be
pleaded in bar of the statute, “ when the statute begins to
run it never ceases.” (1)

And when an action cannot be mamtalned upon a contract
or demand, by the laws of the State wherein the same shall
have becn contracted, no-action shall be maintained there-
on in and by any of the Courts of this State.

Sec. 2565. If a person entitled to bring an action men--

... tionedinthis title except for a penalty, or forfeiture, or against
bﬂ?gﬁts““,‘,ﬂ“,;a Sheriff or other officer for an escape, be, at the time the
part of imita- o5 y150 of action accrued, either

tion ¢ infancy, -
insanity, im- 1. Within the age of twenty-one years, or,

prisonment &c. 2. Insane or v
3. Imprisoned on a crnnmal charge or in execution under
the sentence of a criminal; for a less time than his natural
life, or - .
4. A married woman. _
The time of such disability is not part of the time limited
for the commencement of the action, except that the period
within which the action must be brought cannot be extended
more than five years by any such disability, except infancy; .
nor can it be so extended in any case, longer than one year

after the disability ceases.

Sec. 256.. If a person entitled to briiig an action, die be-
. fore the expiration of the time limited for the commencement
m?}efeacggﬁsthereof and the cause of action survives, an action may be
;‘;’m"ggg by and commenced by his persoual representative ‘after the expiras

sonal represens
~tat1ves (1) BSee Angel on Limitations, Sec. 3, Chapt. 7, page 57.. -
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tion of the time, and within one year from his death, but not
after. If a person against whom an action may be brought,
die before the erpiration of the time limited for the com-
mencement thereof, and the cause of action survives, an ac--
tion may be commenced against his representative after the:
" expiration, and within one year after the. issuing of letters:
testamentary or of administration. - o

Sec. 2567. When a person is an alien, subject or citizen with atien;
of a country at war with the United States, the time of the f]‘g:‘;mgf of lime.
.continuance of the war is not part of the period limited foritation
the commencement of the action.

Sec. 2568. When the commencement of an action is stayed L L
by injunction, or a statutory prohibition, the time of the con- Jun‘;tfgi" Osﬁllcl};,
tinuance of the injunction or prohibition, is not part of the 'gﬁ&nft‘g:m%‘_m
time limited for the commencement of the action. Disability

Sec. 259. ‘No person can avail himself of a disability, un-must exis®
less it existed at the time his right of action accrued. when right ac~

Sec. 260. When two or more disabilities” co-exist at the

WO 01‘ morex
time the right of action accrues, the limitation does not at- disabilities.
tach until they are all removed.

. Sec. 261. No acknowledgment or promlse is suﬂiment Promise to:
evidence of anew or continuing contract, by which to take E}ks%atﬁzeh%‘:;
the case out of the operation of this statute, unless themade. e
same is contained in some writing, mgned by the party to be
charged thereby.

Skc. 262. Whenever any payment of pllnClpal or interest
has been or shall be made upon an existing contract; whether gng th’;’ﬂ"e'&:ci,
it be Dbill of exchange, bond, promissory note or other evi-Upen statute.
dence of indebtedness, if such payment be made.after the
same becomes due, the limitation shall commence from the
time the last payment was made.

Sec. 263. . If any action be commenced within the time Judgment re-
prescribed therefor, and judgment be given therein for the versed, whem
plaintiff, and the same be arrested or reversed on appeal, the * 3%
plaintiff may commence a new action within one year after
such reversal or arrest _

Sec. 264, This Act does not extend to actions already
commenced, but the statutes now in force are applicable to ,
such cases according to the subject of the actlon and with.
out regard to the form.

Sec. 265. This act shall not affect actions to. enforce the Not to apply
payment of bills, notes, or evidence of debt issued by monied 2,‘:,,,:‘@“’ o
corporations, or issued or put in circulgtion as money,

. . i~

To what this:
ct applies.7H

N
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Sec. 266. This act shall not affect actions against direc-
tors, or stockholders of a moneyed corporation, or banking

Not to apply @880ciation to recover a penalty or forfeiture imposed or to
tostockholders oy, 06 g liability created by law'; but such actions must be

and directors.

What prop-

erty exemp

brought within six years after the discovery, by the aggriev-
ed party, of the facts upon which the penalty or forfeiture
attached, or the liability was created.

PROPERTY EXEMPT FROM SALE ON EXECUTION.

Or tEE ExrcurioN or THE JubeMENT IN Civit AcTioNs—THE
ExEecurion.

SECIION 267. What property exempt from execution.

268. Property not exempt from execution upon judgment
for purchase money.

269. Officer, how to proceed when part of the property is
excmpt.

270. Levy may be made of grain or grass growing.

271, Real and personal property of wife not liable to hus-
band’s debts.

272. Jurisdiction of District Court in cértain casées.

278. Writ, how executed.

* 274. Before sale notice must be given, notice how given and

what to contain.
© 275. Sale, how to be made.

276. Real estate, how may be redeemed.,

277. How may redecm. !

278. Real estate, when to be redeemed—judgment debtor
may redeem.

279. Redemptioner must produce authority to redeem.

280. Court may grant order to stay waste.

281. When purchaser is evicted, may recover price paid with
interest.

282.. In case’ of several defendants, when may contribution
be compelled.

Src. 267. The following named property shall be exempt
from -attachment or sale under any execution, writ of at-
ttachment, or any other final process of a Court, together

from execution w4 guch Homestead as shall be set apart and exempt by

law. Also,
1. All spinning wheels, weaving looms, with the appa.
ratus, and all stoves and pipes with their utensils, put up or
kept in any dwelling house : '
-9. A seat, pew, or slip, occupied by any person or family,
in any house or place of public worship :
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3. All cemeteries, monuments, tombs, and rights of burial,
while in use as repositories of the dead~:

4. All arms and accoutrements requlred by law to be kept
by any person :

5. All wearing apparel of every person or famlly

6. The miscellaneous library, and school books, of every
individual and family, not exceeding in value one hundred
and fifty dollars, and all family pictures : e

7. To each householder, ten sheep, with theif ﬂeeces and
the yarn and cloth manufactured from the same, two cows,
five swine, and provisions and fuel for the comfortable sus-

- tenance of such householder and family for six months : ' -

8. To each householder, all household goods, furniture and
utensils, not exceeding in value two hundred and ﬁfty
dollars :

9. The tools, implements, materxa] gtock, apparatus, team,
vehicle, horses, harness, library, or other things, to enable
any person to carry on the profession, trade, occupation or
business in which such person may be wholly or principally
engaged, not exceeding in value three hundred and fifty dol-
lars : the word team, in this subdivision, shall be” construed
to mean either one yoke of oxen, a horse;.or a pair of horses,
as the case may be :

10. A sufficient quantity of hay, grain, feed and vegetas
bles necessa.ry for keeping for.six months the animals men-
tioned in the several subdivisions of this section exempt
from execution, and any chattel mortgage, bill of sale, or
other lien created on any part of the property, except such
a8 is mentioned in the ninth subdivision of this section,
shall be void, unless such mortgage, bill of sale, or lien, be
signed by the wife of the party making such mortgage, bill
of sale, or lien.

Sec. 268. The property hereinbefore mentioned shall not Property not
be exempt from any execution or other process issued upongi‘;gﬁfmf'gg '
a judgment rendered for the purchase money for the same on judgment

. for purchase
property. N . money.

Skc. 269. When a levy shall be made upon property of .
any class or species, which ig by law exempt from execution to()ig"re;’c 22‘5
to a specified amount or value, the officer levying the execy- When part of

® property is ex-
tion may make an mventory of the whole of such property, empt.
and cause the same to be appraised at its cash value, by
two diginterested frecholders of the town where the prop-



Levy may be
wmade of grain
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erty may be, on oath to be administered by him to such
.appraisers. The appraisers shall be entitled to fifty cents
-each for their services, and six cents per mile for traveling
fees, for which the plaintiff in the execution shall be liable
to them, but the same may be collected on the execution for
his use. Such inventory being completed, the defendant in
the execgtion, or his authorized agent, may select from such
inventory an amount of such property, not ‘exceeding, ac-
cording to such appraisal, the amount or value exempt by
law from execution;. but if neither such defendant nor his
agent shall appear and make such selection,'the officer shall
make the same. :

Sec. 270. A Jevy may be made upon grain or grass
while growing, and upon any other unharvested crops; but
no sale thereof shall be made under such levy, until the

or grass grow- game shall be ripe or fit to be harvested; and - any- levy

~ing.

thereon by virtue of an execution, issued by a Justice of the
Peace, shall be continued beyond the return day thereof, if
necessary, and the execution thereof may be completed at
any time within thirty days after such grain, grass, or other
unharvested crop shall be ripe, or fit to be harvested.

SEc. 271. Any real or personal estate which may have
been acquired by any female before her marriage, either by

- her own personal industry, or by inheritance, gift, grant, or

Real and per- devise, or to which she may at any timie after her marriage, be

:gonal propert;
~of wife not lia-

Y entitled by inheritance, gift, grant or devise, and therents, prof-

ble for hus-its and income of any such real estate, shall be and continue

band’s debts.

the real and personal estate of such female after marriage,

to the same extent as before marriage; and none of such prop-
erty shall be liable for her husband’s debts, engagements or
liabilities; but such property shall be liable for all debts of
the wife contracted prior to her said marriage: Provided,
That nothing in this section contained, shall be construed to
authorize any married woman to give, grant or sell any such
real or personal property during coverture, without the con-
gent of her husband, except by order of the District Court of
the county: and, Provided further, That in the case of a sep-
aration or divorce betweensuch husband and wife, by an adju-
dication of a Court, such married woman shall in no case be
authorized to remove any such property from the premises of
her husband w1th0ut his consent, except by order of the
Court.
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Sgc. 272. The District Court for the county where the
parties, or either of them reside, shall have jurisdiction in all ;. qiction
cages arising under the- provisions of the preceding section, of Dist. Courta

. . in certain
except when the amount in controversy is less than onecges.
hundred dollars, and relates to personal estate, in which case
a Justice of the Peace shall have' jurisdiction, and the wife
may institate proceedings to enforce” the said provisions, in
her own name, or otherwise. .

Skc. 273. The Sheriff shall execute the writ against the'
property of the judgment debtor, by levying on the property ., = -
in the same manner as similar property is attached, collect-executed.
ing the things in action, as prescribed by statute, selling the
.other property and paying to the plaintiff the proceeds, or so
much thereof as will satisfy the execution.

Sec. 274. Before the sale of property on execution, notice
thereof shall be given as follows: ' . - Jialfore sate

- 1. In case of personal property, by posting written notice ﬁiven,_ notic 6
of the time and place of sale, in three public places of the Jowgiven and
.county where the sale is to take place, six days successively, tain:

2. In case of real property, by posting a similar notice, de- '
scribing the property with sufficient certainty to enable per-
sons to identify it, for six'weeks successively, in three public
places of the county where the property is situated, and also
where the property is sold, and publishing a copy thereof,
once a week, for the same period, in a newspaper of the .
county, if there be one, if there be none and the property is not
occupied by the judgment debtor, or by a tenant or purchaser
under him, then in a paper at the capital of the State.

Sec. 215. An officer selling without the notice prescribed
. by the last section, shall forfeit one hundred dollars to the ggo powto
aggrieved party, in addition to his actual damages; and abe made.
person taking down or defacing the notice posted, if done be-
fore the sale, or the satisfaction of the execution, and without
the consent of the parties, shall forfeit fifty dollars, and the
sale shall be void. (1) ’

Sec. 276. A sale shall be made by auction between nine '
o’clock in the morning and sunset; after sufficient propertyholjvea}n:;'mﬁ:’
has been sold to satisfy the execution, ne more shall be sold; redeemed.
neither the officer holding the execution nor his deputy, can
purchase, when the sale is of personal property capable of
manual delivery, it shall be within view or those who attend
the ‘sale, and be sold in such parcels as 'are likely to bring

(1) See Sec. 197, Title 9, of this report. See, also, Sec. 465 of the majority
report.” Ishould deem property unsafe while such was the law.
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the highest price; and when the sale is of real property and
consisting of several known lots or parcels, they must be
sold publicly and separately, or when a portion of such real
property is claimed by a third person, and he requires it to-
be sold separately, such portion shall be thus sold.

Sec. 277. Upon a sale of real property, where the estate
is less than’a leasehold of two years unexpired term, the sale

How may shall be absolute; in all other cases, the property sold shall
redeem. be subject to redemptlon as provided in this act, the officer

shall give to the purchaser a certificate of the sale, proved or:
acknowledged, so that it may be recorded; containing,

1. A particular description of the property sold,

2. The price bid for each distinct lot or parcel.

8. The whole price paid.

4. When subject to redemption, it shall be so stated; a du-
plicate of which certificate shall be filed by the officer, with.

. the Register of Deeds of the county.

Sec. 278, Property sold subject to redemption, as pro-
vided in the last section, or any part separately, may be re-

Real estate, deemed in the manner provided in this act, by the following
3’&‘33:3_";;5; persons or their successors in interest: (1)
gggtrg;ezé?'r 1. The judgment debtor, or his successor in interst, in the

* whole or any part of the property :

2. A creditor having a lien by judgment or mortgage of
the property sold, or on some share or part thereof, subse-
quent to that on which the property sold. The persons men-
tioned in this and the preceding subdivision other than the:
judgment debtor are in this chapter termed redemptioners.

Payment may be made to the purchaser or redemptioner
as the case may be, or for such purchaser or redemptioner
to the officer who made the sale, or his successor in office ;
and a tender of the money shall be equlvalent to the pay-
ment thereof.

Sec. 279, A redemptioner shall produce to the officer or
person from whom he seeks to redeem :

Redemption- 1. A copy of the record of the judgment, #nder which he
o st gg{’y claims the right to redeefn, certiﬁed. by the clerk of t'he court
toredeem. ~ of the county where the judgment is docketed, or if he re-

deem upon a mortgage or other lien, a note of the record
thereof, certified by the clerk.

2. A copy of any assignment necessary to establish his

claim, verified by the affidavit of a subscribing witness there-
to ; and,

(1) See Sec. 197, Title 9.
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3. An affidavit of himself or his agent, showing the
amount then actually due on the lien..

4. Such redemptioner shall file, or cause to be filed, the
papers specified in the three last subdivisions of this section,
together with a notice of hisredemption,inthe office of the Reg-
ister of Deeds of the county where the property sold may be
situated, and such Register shall note the same in a book to
be procured by him for that purpose, stating the name of the
judgment debtor, a description of the property redeemed, and
the time of filing the notice of redemption.

A copy of such notice shall also be deposited in the sher-
ifPs office, for the use of such sheriff, or the officer who made
the sale.

Sec. 280. Until the expiration of the time allowed for re:
demption, the Court may restrain the commission of wasteon Court may
the property, by order granted with notice, on the applica- E{;;“J;f,ﬂ:e’_ to
tion of the purchaser or judgment creditor.
Sec. 281. If the purchaser of real property sold on execu-
tion, or his successor in interest, be evicted therefrom, in  When pur-
: . L. . . . chaseris evic-
consequence of irregularity in the proceedings concerningted, msay re-
the sale, or of the reversal or discharge of the judgment, he paid. with iee
may recover the price paid, with interest, from the jndgment terest.
creditor ; such judgment creditor, if the recovery was in con-
sequence of the irregularity, shall thereupon be entitled to a
new execution on the judgment, for the price paid on the sale
with interest ; and for that purpose the judgment shall be
deemed-valid against the judgment debtor, his personal rep-
resentatives, heirs, or devisees; but not against a puchase in
good faith, or an incumbrancer, whose title or incumbrance
shall have accrued before a levy on such new exegution,
Sec. 282. When property, liable to an execution against °
several persons, shall be sold thereon, and more than a due I .
. . . . n case of
proportion of the judgment is levied upon the property of one seversl defend-
of them, or.one of themn pay without a sale, more than his :fags'comﬁfﬁ
proportion, he may compel contribution from the others ; and tion be com-
when judgment is against several, and is upon an obligation
of one of them, as security for another, and the surety pays
the amount, or any part thereof, either by sale of his property
or before sale, he may compel re-payment from the principal.
‘In such cases, the person so paying or contributing shall be
entitled to the benefit of the judgment to enforce contribution
or re-payment, if within ten days after his paynient, he file
with the clerk of the court where the judgment was rendered,
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notice of his payment, and claim to contribution or repay-
ment ; upon filing of such notice, the clerk shall make an en-
try thereof in the margin of the docket. (1)

Or Taxixe tHE TESTIMONY OF WIT\‘ESSES IN THIS STATE.

‘Srcrion 283. Deposition of witnesses may be taken .
i 284. 'When deposition may be taken.
( 285. Party may apply to Justice of the Peace ; duty of Justice,
286. Notice may be served on agent of adverse party.
' 287. Service on one of several parties, sufficient.
288. Natice how served.
289. Party may waive right to notice.
290. Deponent, how sworn,and examined.
291. Examination, how conducted.
292. Deposition to be written by Justice.
293. Certificate to be annexed ; form of certificate.
294. Depositiod shall be delivered to the Court.
295. Deposition when not to be used.
296. Objection to competency of witness may be taken.
297. When deposition taken in ore smt may - be used in
another.
298, In case of appeal, deposition to the court below may be
used in Appellate Court. '
299, Court may make rules as to.the time and manner of
taking depositions.
300. When person may be compelled to give deposition.

Sec, 283. Depositions may be taken in the manner and
Depositicn of according to the regulations provided in this chapter, to be
‘witnesses may
e taken. used before any magistrate or other person authorized to
examine witnesses in any other than criminal cases.
Sec. 284, When a witness, whose testimony is needed in
any civil cause pending in this State, shall live more than
mfggefm‘;epg’e thirtymiles from the place of trial, or shall be about to go
taken. out of the State, and not to return in time for trial, or is so
" sick, infirm or aged as to make it probable that he will not
be able to attend at the trial, his deposition may be taken in
the manner hereinafter provided.
. Sec. 285. At any time after the cause is commeénced by
barty  may 4ho service of pr ocess or otherwise, or after it is submitted

apply to Jus-
%L‘; 2.0 ditt hoe to arbitrators or referees, either party may apply to any Jus-
Justice. T " tice of the Peace, who shall issue a notice to the adverse
party, to appear before the said Justice, or any other Justice

of the Peace, at the time and place appointed for -taking the

(1) For ch‘apter 2 of Title 9 of the Majority Report, see section 202 Title 9
of this Report.
For costs, see Title 10 Majority Report; also Title 10, sec. 215, of this Report

i
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deposition, and to put such interrogatori ies as he may think
fit, which shall be pertinent to the case. (1)

Sec. 286. The said notice may be served on'the agent or oo sere.
attorney of the adverse party, and shall have the same effect ed on agent of
as if served on the party himself. adverse party.

Sec. 287. 'When there are several persons plaintiffs or
defendants, or parties on either side in the cause, a notice ones ei,rfv 1§§ver°£
served on-either of them shall be sufficient. ] g’l‘g]‘fs* suffi-

Sec. 288. The notice shall be served by delivering an at-
tested copy thereof to the person to be notified, or by leaving Ee?{,‘;ﬁ;"e how
such copy at his place of abode, allowing in all cases not
less than twenty-four hours after such notice before the time
appointed for taking the depositions, and also allowing time.
for his travel to the place appointed after being notified, not
less than at the rate of one day, Sundays excepted, for every
twenty miles travel. -

Swc. 289. The written notice before prescribed may be' pyty may
wholly omitted if the adverse party or his attorney shall in Watlci rlght to
wutmg waive the rlgllt; to it.

Sgc. 290. The deponent shall be sworn to testify the
truth, the whole truth, and nothing but the truth, relating to hov?i?v‘f,’;,‘j ;‘nf{
the cause for which the deposition is taken, and he shall then examined.
be examined by the parties if they think fit,or by the J ustlce
and his testimony shall be taken in writing. ‘

Sec. 291. The party producing the deponent shall be al- L
lowed first to examine him, either upon verbal or written in- ho%‘“';‘;‘;?f;gﬂ
terrogatories, on all points which are material, and then the ed
adverse party may examine the deponent in like manner;
after which either party may propose such further interroga-
tories as the case may require.

Sec. 292. The deposition shall be written by the Justice N
_ or by the deponent, or by some disinterested person, in the ,, TaPod on
presence and under the direction of the Justice, and it shall by Justice.
be carefully read to ov by the deponent and shall then be
subscribed by him.

Sec. 293.  The Justice shall annex to the deposmon BRI\ ieeateto

tificate substa.ntlally as follows: : be annexed;
form of certi-
ficate.

State of Minnesota, o
County of ‘ 4 .

I, A. B, Justice of the Peace in and for said county, do

hereby certify that the above deposition was taken before

(1) Sec. 615 Majority Report.
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me, at my office in in said county, on the
day of 18 , at o'clock, ; that
it was taken at the request of the plaintiff, (or defendant)
upon verbal (or written) interrogatories; that it was reduced
to writing by himself, (or by deponent, or by ‘ , %
disinterested person, in my presence and under my direction,)
that it was taken to be used in the suit of A. B. vs. C. D., now
pending in tCourt, and that the reason for taking
it was (here state the true reason,) that
attended at the taking of said deposition, (or that a notice, of
which the annexed is a copy, was served upon him on the
day of , 18 ;) that saill deponent
before examination was sworn to testify the truth, the whole
truth and nothing but the truth, relative to the said cause,
and that the said depositicn was carefully read to (or by)
- said deponent, and then subscribed by him,

Dated at the day of one

thousand eight hundred and
A. B., Justice of the Peace (L s8]

Sec. 294. The deposition shall be delivered by the Justice
_Deposition t0 the Court or Arbitrators, or Referees, beféore whom the
shall be deliv- cauge is pending, or shall be inclosed and sealed by him, and
ered to Bourt directed to them, and shall remain sealed, until opened by
said Court, or the Clerk thereof, or Arbitrators, or’Referees.
Sec. 295. No deposition shall be used if it shall appear
Depositi on that the reason for ‘taking it, no ]onger exists : Provided
whennot tobe jowever, That if the party producing the deposition, in such
used.
case shall show any sufficient cause then existing for using
such deposition, it may be admitted.
Skc. 296. Every objection to the competency or credibility
Objection 1o ©f the deponent, and to the propriety of any question put to
competency of him or of any answer made by him, may be made when the
witness may
be taken. ,deposmon is produced, in the same manner as if the witness
wag personally examined on the trial ; Provided, That all ob-
jections to any interrogatory shall be made before it is
answered, and if the interrogatory is not withdrawn, the
obJectlon shall be noted in the deposition, or otherwise the
objection shall not be afterwards-allowed.

SEc..297. When the plaintiff in any suit shall discontinue
mfgﬂi';k;‘;"f,; it, or the suit be dismissed for any cause, and “another suit
.one suit may ghall afterward be commenced for the $ame cause between

be used in
another. the same parties, or their respective representatives,-alk
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. depositions lawfully taken for the first suit may be used in T
the second, in the same manner and subject to the same con-

ditions and objections as if originally taken for the second

suit ; Provided, That the deposition shall have been dulyfiled,

in the Court where thefirst suit was pending, and shall remain

in the custody of the Court, from the termination of the first

suit, until the trial of the second.

Sec. 298. When a suit shall have been appealed from one
Court to another, all depositions lawfully taken to be used i in, Igaf“gepgf
the court below, may be used in the appellate court in the sition fo Court

below may be
same manner, and subJect to such exception for infor- used in Appel-
mality or irregularity, and none other, as were taken to such 1ate Court-
depositions in writing in the Court below.

Skc. 299. The Court may from time to time make such Court may
Rules as they shall find proper and convenient, as to the time make rules as
and manner of filing depositions, and the safe keeping there- :ganﬂg;eof“t:k‘?
of, and any other regulations concerning-the taking and using ins depositions
of depositions, which may not be inconsistent with the pro-
visions of law. :

Skc. 300. Any witness may be subpeaned and compelled
to give his deposition, at any place within twenty miles of ,Jw 0 Persen
his abode, in like manner, and under the same penalties, as pelled to give

deposition.
he may be subpeeaned and compelled to attend as a witness
in any Court.

Takive THE TestnMoNy .oF WITNESS OUT' OF THE STATE.

)

Secrrox 801.  Deposition, how taken out of the State.
' 302. When commission may issue.
303. Deposition, how taken.
804. Court may make rules, as to issuing commission.
805. Certain depositions to be tmken or rejected, at the dis-
cretion of the Court.

Sec. 301. The deposition of any witness without this State

may be taken under a commission, ‘issued to one or more com-

petent persons, in any State or County, by the Court in which, v?i&g:&ig"l‘e

the cause is pending, and the deposition may be nsed in the of the State.

' same manner, and subject to the same conditions and objec- -

tions, as if it had been taken in this State.
Ske. 302. No commission shall be issued, to take testimony

out of this State, except when the followmg requisites are ml:;l;:u o ¥

complied with : . lssue.
1. When an issue has been joined in a civil action in a

Court of Record in this State:

\
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2. When it shall appear on the application of either party .
to such action, that any witness not residing in this State, is
material to the prosecution or defence of such action, and
where it shall also appear upon such application that due
notice of such application is served on the adverse party at
least ten days before such application is made.

. . Sec. 303. Every such deposition shall be taken upon writ-
Deposition, . . e : .
how taken, = ten interrogatories, to be exhibited to the adverse party, or
his attorney, and cross interrogatories to be filed by him if
he shall think fit.

Court may SEC. 304  The Court may make Rules as to the issuing of
: ;nalkseufglez, s commissions, either in vacation or term time, and the filing
n(;msswng o of interrogatories, and all other matters 1e1a1;1ng to depos1-
tions taken out of the State ; Provided, That such rules be

not inconsistent with the provisions of law. (1)

) Sec. 304. All depositions taken out of, or within the
pevertaln, deP- State in any other manner than is prescribed in the preced-
taken or re-ing gections may be admitted or rejected, in the discretion of
jected, at dis-
cretion of the the Court, if it appears that the adverse party had sufficient
Court. notice of the taking thereof, and opportunity to cross-exam-

ine the w1tness

Or Proceepives 10 PERPETUATE THE TESTIMONY OF VVIT\IESSES
WITHIN THIS STATE,

Secrioy 306. Testimony, how perpetuated. .
307. Judge shall cause notice to be given.
. 308. Deponent, how sworn and examined.
309. Deposition, certificate, and statement to be recorded.

. Deposition, when and by whom used.
810. r Any witnesses may be summoned to testify, in perpet-
ual remembrance.

Sec. 306. When any person shall be desirous to perpetu-
Testimony, 216 the testimony. of any witness, he shall make a statement
&Odw perpetua- in writing, setting forth briefly and substantially his title,
. claim or interest, in or to the subject concerning which he
. desires to perpetuate the evidence, and the names of all other
persons interested, or supposed to be interested therein, and
also the name of the witness proposed to be examined, and
shall deliver the said statement to the Judge of a Court of
Record, requesting him to take the deposition of the said
witness. - ) _ '
Sec. 307. The said J udge shall thereupon cause notice to

(1) See Title 15, Section 363.
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be given of the time and place appointed for taking the de- jJudge shalk
position, to all persons mentioned in the said statement, as S notice to-

ven.
interested in the case, which notice shall be given in the o8
same manner as is prescribed in this Title, respecting notice
upon taking deposition in this State, to be used in any cause
hefe pending. -
Sec. 308. The deponent shall be sworn and examined, and  -pepopent,

his deposition shall be written, read and subscribed in the how swornand
same manner as is prescribed respecting the deposxtlons exmined-
‘mentioned in this act, (see Section 283 to 300, this Title) and

the Judge shall annex thereto a certificate under his hand, of

the time and manner of taking "it, and that it was taken in

perpetual remembranee of the thing, and he shall also insert

in the certificate, the nome of the person at whose request it

was taken, and of all those who did attend the takmg

thereof. .

Sec. 309. The deposition with the cer‘mﬁcwte and also the .
written statement of the party at whose request it was taken, cm?gf;}i‘f?,fé‘
shall within ninety days after the taking thereof, be recorded %t:tr%%lgl;ea to
in the Registry of Deeds, in the county where the land lies, if ’
the deposition relates to real estate, otherwise in the county
where the parties, or some of them reside.

Sec. 310. If any suit shall, either at the time of takmg Deposmon
such deposition, or at any time afterwards, be pending be- when and by -
tween the person at whose Tequest it was taken, and the vy whes
persons named in the written statement, or any of them who mageé’io Lare
were notified as aforesaid, or any person claiming underfy, in perpetu-
either of the said parties respectively, concerning the title, Femembrance.
claim or interest set forth in the statement, the deposition so-
taken, or a certified copy of it from the Registry of Deeds, may-
be used in such suit, in the same manner, and subject to the-
same conditions and objections as if it had been originally
taken for the said suit. Any witness may be subpcenaed
and compelled to give his deposition in perpetual remem-
brance of the thing, as before prescribed, in the like manner
and under the same penalties as are provided in this Title, re-
specting other depositions taken in this State.

PROCEEDINGS TO PERPETUATE THE TESTIMONY OF WITNESSES
OUT OF THIS STATE.

Secrion 311. Depomtlons to perpetudte testimony of parties out of
the State may be taken.
312. Depositions, how taken,
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313. Notice to be given, and how.

314. When court shall issue commission.

315. Deposition, how taken and returned. :

316. Person applying may file statement with clerk in va-
cation. )

817. Supreme Court may make rules respecting such depo-
sitions.

818. How such depositions may be used.

Depositions ~ SEC. 311, Depositions to perpetuate the testimony of wit-
’%g;lt’lgg?““ fuesses living without the State, may be taken in any State,
y O
parties out of or in any foreign country, upon a commission to be issued by
oate may Be o1y Court of Record in the manner hereinafter provided.
Skc. 812. The person who proposes to take the deposition
;‘; WD?;BWIOHS shall apply to any such Court and file therein a statement like
that below prescribed, to be delivered to the Judge or Justice
of the Peace, upon taking such deposition’ within this State:
and if the subject of the proposed deposition relate to real
estate within this State, the statement shall be filed in the
county where the lands or any part thereof lies; otherwise,
! in the county where the parties, or some of them, reside.
- Sec. 313. The Court shall order notice of such application
otice to be
.given and how and statement to be served on all the persons mentioned
therein as adversely interested in-the case and living within
the State: which notice shall be served fourteen days, at least,
before the time appointed for hearing the parties.
Skc. 314, If, upon such hearing of the parties, or of the
When Courtgpplicant alone, should no adverse party appear, the Court
;ltl)‘glmx;s?ozu ¢ shall be satisfied that there is'sufficient cause for taking the
deposwwn they shall issue a commission therefor, in like
mapner as for taking a deposition to be used in any cause
pending in the same Court.
Skc. 315. The deposition shall be taken upon written in-
Mle: gglzlon terrogatories filed by the applicant, and cross-interrogatories
seturned. filed by any party adversely interested, if he shall think fit;
and it shall be taken and returned substantially in the same
‘mannér'as if taken to be used in any cause pendlncr in the
same Court.
Sec. 316. The person who proposes to take the deposition
Person ay-may file his statement in the clerk’s office, and may cause no-
Dlying may filo ;e thereof to be given to thé persons therein named as ad-
Clerk i vaca- versely interested, by serving them with an attested copy of
the said statement fourteen days at least before the time ap-
pointed for the hearing; and the court may thereupon pro-
ceed to hear the parties and to issue the commission as before

provided.
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o

Sec. 817, The District Courts may, from time to time, make Supreme
Rules as to taking depositions, to perpetuate the testimony Sourt may
-of witnesses without the State, when taken under a commis- Sl;e%g?mgon:“h
~gion from said Courts, and as to the filing and recording of P
such depositions: Provided, Such rules be not inconsistent

with the provisions of law. (1)

Sec. 818. All depositions to perpetuate the testimony of - h
witnesses, taken at any place without this State accordingge pOZ: ;:,lgns
‘to the provisions of this Title, may be used in like manner™ey be used.

.ag if taken within this State.

Tae PereervatioNn oF TESTIMONY WITHIN AND WITHOUT THIS
STATE, AS AGAINST ALL PERSONS.

Seorrox 319. Deposition may be taken.

gg(l) } Deposition how taken.

322. When and where deposition to be recorded
323. When and where may be used.

- 8ec. 819, Depositions to perpetuate the testimony of wit-
nesses within or without this State, so that the same may be De
.evidence against all persons, may be taken upon a commis-=*"
gion to be issued, after public notice by the Court of Record. -

Sec. 320. The person who desires to have such deposition
talken muy apply to any such Court in the manner before pre-
scribed in the case of taking a deposition to perpetnate the "
testimony of a witness living without the State, and all then Sl

ow taken
proceedings thereon shall be the same as in the case last men-

tioned. ‘

Sec. 321.  The Court shall, in addition to the proceedings
before prescribed, inquire, upon the oath of the applicant,
or otherwise, in their discretion, as to all persoms known or
. supposed to be interested in the case: and shall, in the com-

mission, direct the commissioner or commissioners to publish
in such newspaper or newspapers within or withouat the State,
orboth, or in such ovher manner as the Court shall consider most
effectual, such notice of the time and place of taking such depo-
-sition and of the subject-matterthereof as the Court shall think
proper—which notice shall be addressed specially by name
to all persons who are known or supposed to be interested in
the case, and generally to all others, that they may attend and
;propose cross-interrogatories to the witness; and the Court
:may also require personal notice of the time and place of

%osition
¢ taken

l (1) Sea Sec. 364, Title 15.
o 6
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taking and the subject-matter of such deposition to be given
to such persons, and in such manner as under all the circum--
stances shall seem proper.
Skc. 322. Such depusition having been taken and returnéd.
to the Court by whose order the commission issued, and being.
w&ege;:s‘}“ found by the Court to have been taken according to law and
tion to be- re-the directions contained in the commission, the Court shall
corded order it to be recorded within thirty days in-the Registry of. -
Deeds of the county in which the land lies, if the deposition
relates to real-estate—otherwise, in the county in which the
parties, or some of them, reside.
Skc. 823. Any deposition taken and recorded under the
then ang Provisions of the four preceding sections, or a certified copy
where may be thereof from the Registry, may be used by the person at
Tused” whose request it was taken, or by any person claiming under
him, against any person whatever, in any suit or proceeding
wherein shall be brought in question the title, clpim or inter-
est set forth in the statement upon which the commission was -
founded, in the same manner and subject to to the same con--
ditions and objections as if it’had been originally taken for
said suit or proceeding.

DEPOSITIO\IS TAKEN IN THIS STATE TO BE USED IN OTHER SraTES
AND COUNTRIES.

Secrion 324, Witness may be compelled to give evidence to be used
in another State.

Sec. 324. Any witness may be subpcenaed and compelled
Witness com. . 1ike manner, and under the same penalties as are prescrib-
pelled to give ed in this Title, to give his deposition in any cause pending
evidence in a Court in any State or government, which deposition may
be taken before any Justice of the Peace in this State, or be-
fore any commissioner that may be appointed under the au-
thority of the State or government in which the suit is pend-
ing; and if the deposition is taken before such commigsions
ers, the witness may be subpeenaed and compelled to appear
before them by process from any J ustlce of the Peace in this
State.—(1)

OF taE LAWS OF THIS AND OTHER STATES AND. (JOVERNMENTS, AND
oF THE REcorps aND ProceEDinGs or Courrs.

Secrion 3256. When records, &c., of courts of other States, &c., evis -
dence.

(1) See Sec,-358--This Title,
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326. Printed statutes of this State to be evidence.
327. Printed statutes of other States to be evidence.
328. Common law of other States—how proved.
329. Foreign laws—how proved. !

330. Judgments in Justices’ Courts how proved.

Sec. 325. The records and judicial proceedings of any
Court of any State or Territory of the United States, shall be ‘
admissable in evidence in all cases in this State, when au- ofvgi‘fg‘rf,‘j,ﬁ]"r‘;‘;
thenticated by the attestation of the Clerk, Prothonotary: or evidence
other officer having charge of the records of such Court, with
the seal of such Court annexed.

Sec. 326. The printed copies of all statutes, acts, and p . .00
resolves of this State, whether of a public or private nature, utes to be evi
which shall be published under the authority of the State, ence
shall be admitted as sufficient evidence thereof in all Courts
of law, and on all occasions whatsoever.

Sec. 327. Printed copies of the statute laws of any State Pri

! . . . . . rinted stat-
ot Territory of the United States, if purporting to be publish-utes of other
ed under the authority of their respective governments, or if Sraes 10 Pe
commonly admitted and read as. evidence in their Courts,
shall be admitted in all Courts of Law and Equity, and on
all other occasions in this State, as prima facie evidence of
such law. ‘ ’ .

Sec. 328. The unwritten or common law of any State or Common law
Territory of the United States, may be prc.ved as facts by f’fﬁﬁf;rsot‘?:g“
parole evidence, and the books or reports of cases adjudged
in their Courts, may also be admitted as evidence of such
law. : '

Sec. 329. The existence and the tenor, or effect of all

foreign laws, may be proved as facts, by parole evidence, but Foreign laws
if it shall appear that the law in question is contained in a —hOW Proved
written Statute or Code, the Court may, in their discretion, -

reject any parole evidence of such law.

Sec. 330. An exemplification of a judgment rendered by Judement in
any Justice of the Peace, in any State or Territory, of the just?cc‘agsn’n eourt
United States, officially certified by such Justice as a full and —2°¥ Proveds-
correct copy of all the proceedings in that case from his dock- -
et, with a certificate of magistracy thereon, signed and
authenticated by a clerk of a Court of Record in the county,
where such judgment was rendered, with the seal thereof
attached, shall be good and legal evidence in any Court ox
legal proceedings in this State, to prove the facts contained
in such exemplification. : '

'



84

CODE OF - [Title {

DocumENTARY EVIDENCE AND 17S PRESERVATION.

SecrioN 331.
332.
333.

334.
*885.
336.
337.
338.

339.
340.
341,
342.

Sec. 331,

Notice of application published, to be affidavit, what’
to contain and when filed.

Affidavit of publication of notice of sale of real property,
what to contain and when filed. .

Copy of such affidavits shall be evidence of the facts
therein contained.

Affidavit of printer shall be evidence of publication.

Copy of affidavit must be certified.

‘When seal of Court is not required.

Written instruments, how proved. .

Registers and Clerks of Courts shall receive papers and
receipt therefor. ] :

Duties of receivers of such papers.

Papers so deposited, how withdrawn.

Such papers shall be open to examination.

Effect of certificate of officer that he cannot find certain
papers. Copies of records in the offices shall be re-
ceived as evidence.

When notice of any application to any Court,

or judicial officer for any proceeding authorized by law, is
Notice of ap- required to be published in one or more newspapers, an affi-

plication to be
published &o

davit ot the printer of such newspaper, or of his foreman o
principal clerk, annexed to a printed copy of such notice,

taken from the paper in which it was published, and specify-
ing the time when, and the paper in which such notice was
published may be filed withthe proper officer of the Court, or
with the judicial officer befére whom such proceeding shall
be pending; at any time within six months after the last day
of the publication of such notice, unless sooner specially re.

quired.
Affidavit of

Skc. 332. When any notice of a sale of real property is

publication of required by law, to be published in any newspaper, an affi-
E,eca'l PrOPErtY davit of the printer of such newspaper, or of his foreman or
principal clerk, annexed to a printed copy of suth notice,
taken from the paper in which it was published, and specify-
ing the times when, and the paper in which such notice was
published may be filed at any time within six months after
- the last day of such publication with the Register of Deeds
in the county in which the premises to be sold are situated.
Skc. 833. The original affidavit so filed pursuant to the

Copy of a

. last two preceding Sections and copies thereof, duly certified

davit fo be ev-hy the officer in whose custody the same shall be, shall be
[enee " presumptive evidence in all cases, and in every Court or
judicial proceeding, of the facts contained in such affidavit.
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Sec. 334. The affidavit of the printer, or foreman or clerk of  Amdavit of
such printer, of any public.newspaper published in this State, PFiier to bo
of the publication of any notice oradvertisement which by any publication
law of this State shall be required to be published in such
newspaper, shall be entitled to be read in evidence in all
Courts of Justice in this State, and in all proceedings before
any officer, body, or board, and shall be prima facie evidence
of such publication, and of the facts stated therein.

Skc. 335. ‘Whenever a certified copy of an affidavit, record, .
document or other paper, is allowed by law to be evidence, dag;’,}’,’;“gsft‘,‘g'.
such copy shall be certified by the officer in whose: custody certified
the same is reqhired by law to be, to have been compared by
him with the original and to be a correct transcript there-
from ; and if such officer have any official seal by law, such
certificate shall be authenticated by such seal.

Skc. 336, But the preceding Section shall not be construed
to require the affixing of the seal of a Court to any certified Whenseal of

court is not re-
copy of a rule or order made by such Court, or of any paper quired
filed therein, when such copy is used in the same Court or
- before any officer thereof.
~ Sec. 337. Every written instrument except promlssory
notes, and bills of exchiange, and except the last Wills of
deceased persons may be proved or acknowledged in the  Written in-
struments,how
same manner now provided by law for taking the proof or ac- proveq
knowledgment of conveyances of real estate, and the certi-
ficate of the proper officer indorsed thereon, shall entitle such
instrument to be read in evidence in all Courts of Justice, and
all proceedings before any officer, body or board, with the
- same effect, and in the same manner as if such instrument
were a conveyance of real estate.

Sec. 338. The Register of Deeds, and the Clerk of any
Court of Record in every county of this State, upon being R
paid the fees allowed therefor by law, shall receive and meer l:rif,s ?: d
deposit in their offices respectively, any instruments or ;g‘gﬂg’&g’sgs
papers which any person shall offer them for that purpose, therefor
and if required, shall give such person a written receipt
therefor.

Sec. 339. Such instruments or papers, shall be proper]y
indorsed so as to indicate their general nature and the names ceR‘g‘:if:u‘:ﬁ
of the parties thereto, shall be filled by the officer receiving papers
the same, stating the time when received, and shall be
deposited and kept by him and his successors in office, in the
same manner. as his official papérs, in some place separate

- and distinct from such papers.
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% Papers so de- Skc. 340, The instruments or papers so received and
posited, how deposited, shall not be withdrawn from such office, except on
-withdrawn
the order of some.Court for the purpose of being read in
evidence in such Court and then to be returned to suchoffice;
nor shall they be delivered without such order to any person,
unless upon the written order of the person who deposited
the same, his Executors or Administrators.
Skc. 341, Such instruments or papers so deposited, shall
v S‘wlﬂpﬂpers be open to the examination of any person desiring the same,
shall be op
to examination upon the payment of the fees allowed by law.
Copies of ro. .Skc. 342. Whenever any officer to whom the legal custody
" cords received Of any document, instrument or paper shall belong, shall
as evidence . gertify under his official seal, that he has made diligent ex-
amination in his office for® such; paper, instrument or docu-
ment, and that it cannot be found, such certificate shall be
presumptive evidence of the facts so certified in all causes,
matters, and proceedings, in the same manner and with the
like effect as if such officer had personally testified to the
same in the Court, or before the officer before whom such
cause, matter or proceeding may be pending. Copies of the -
records in the offices of Registers of Deeds, the Surveyor
General of the District, or Districts in which this State is, or
may be, and the Registers and Receivers of the land offices
in this State, certified to be full and correct by the officer
having charge of the same, shall be received as evidence of
the facts therein stated, and the production of the original
records, or the personal attendance and examination of such
officer shall not be required.

Or tHE Loss oF INTTRUMENTS AND PROCEEDINGS THEREON.

Secrroy 343. Proceeding when party allowed to prove loss of Instru-
ment.
344. Party can recover if loss of note proevd.
345. To be entitled to recovery—bond of Indemnity must be
executed and delivered to adverse party.

Sec. 343. Whenever a party to any action, shall have

been permitted to prove by his own oath, the loss of any in-

) . strument, in order to admit other proof of the contents

wﬁ’e’,‘,";‘i,e,‘:;“%l thereof, the adverse party may also be examined by the

Jowed toprove Court, on. oath to disprove such loss, and to account for such
ment - instrument.

SEc. 344. In any suit founded on any negotiable promis-

sory note, or bill of exchange, or in which such note, if pro-
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duced, might be allowed as a set-off in the ‘defence of any
suit, if it appear on the trial that such note or bill was lost Farty recorer
“while it belonged to the party claiming the amount due there- proved
upon, parole or other evidence of the contents thereof may be @
given on'such trial, and notwithstanding such note or bill
was negotiable, such party shall be entitled to receive the
amount due thereon, as if such note or bill had been pro- .
duced.

Skc. 345. But to entitle a party to such recovery, he shall
execute a bond to the adverse party, in a penalty at least Entitled to re-
double the amount of such note or bill, with two sureties to be *°"" &e
approved by the Court in which the recovery shall be had,
conditioned to indemnify the adverse party, his heirs and per-
sonal representatives, against all claims by any other per-
sons on account of snch note or bill, and against all costs
and expenses by reason of such claim.

Or Book Accouxnts, InstrumeNTS AND JUsTIOES’ DoCKETS.

-8ecrioN 846.  Account Books, when received as prima facie evidence of
' the matters contained therein.
347. Entries in hand writing of Clerk—when proved, have
same effect—when such books are not evidence.
* 848. When ledger must be produced.
349.- Entry by party, now dead, may be received as evidence.
350. Instrument purporting to have been signed, shall be so
deemed.
851. Justices’ docket, when evidence.

852. Transcript of docket'shall be evidence to prove facts
therein contained.

8568. Certificate of Clerk of Court necessary to entitle 1t to be
read in another county.

354, Proceedings in a cause before Justice, how proved. If
dead, how proved.

Skc. 346. Whenever a party in any cause.or proceeding,
shall produce at the trial, his account books, and swear that cqunt book
the same are his account books kept for that purpose, that g‘z?gi;ec‘t a8
they contain the original entries of charges for goods or other
- articles delivered, or work or labor or other services per-
formed, or materials found, and that such entries are just to
the best of his knowledge and belief, that, said entries are in
his own hand writing, and that they were made at or about
the time said goods or other articles were delivered, said
work and labor or other servioes were performed, or said ma-
terials were furnished, the party offering such book or books as

s
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evidence, being subject to all the rules of cross-examination
by the adverse party, that would be applicable by the rules
to any other witness, giving testimony relating to said book
or books, if it ghallappear upon the examination of said party,
that all of the interrogatories in this section contained, are
satisfactorily established in the affirmative, then the said
book or books shall be received as prima facie evidence iP
proof of the charges therein contained. .
Sec. 347. Whenever the original entries mentioned in the
Entrics inpreceding‘ section, are in the hand writing of an agent, ser-
handwriting of Vant or clerk of the party, the oath of such agent, servant or
clerk &o clerk, may in like manner be admitted to verify the same,
and said books shall be testimony in the same manner as the
books mentioned in the preceding section: Provided, That.
. such books mentioned in this and the preceding section. shall
not be admitted as testimony of any item of money delivered
at one time, exceeding five dollars, or of money paid to third
persons, or of charges for rent.
Sec. 348. Where a book has marks that show that the
items have been transferred to'a ledger, the book shall not
Ledger pro- he testimony unless the ledger be produced..
duaced
Sec. 349. Any entries made in a book by a person au-
Eatry by par- thorized to make the same, he being dead, may be received
tynow dead as evidence in a case proper for the admission of such books
ag evidence. . 4 :
Sec. 350. Every written: instrument purporting to have
Eugggﬂ?e“t been signed or executed by any person, shall be proof that it
ave Deen sign was 8o signed or executed, until the person by whom it pur-
ports to have been signed or executed, shall deny the signa-
ture or execution of the same upon his oath or affidavit; but this
section. shall not extend to instruments purporting to have
been signed or exécuted by any person who shail have died
previous to the requirement of such proof.

) Skc. 351.  'Whenever it shall become necessary in an action
oJustices” dock pofore a Justice of the Peace to give evidence of a judgment.
dence or other proceeding had before him, the docket of such judg-

ment, or other proceeding, or a transcript thereof certified by -

him, shall be good evidence thereof before such Justice.
SEc. 852. A transcript from the docket of the Justice of the-
Transeriptor Leace of any judgment had before him, of the proceedings in
ggﬁientce when the case previous to such judgment, of the execution issued
thereon, if any, and of the return to such execution, if any,
when certified by such.Justice, shall be evidence to prove:
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the facts cont’uned in such transcnpt in any Court in the
county, where such judgment was rendered.

Skc. 353. To entitle such tr anscrlpt toberead in evidence (ertificate of
in a different county than that in which the judgment was ﬁf:;sggy“m
rendered, or’ the proceedings originated, there shall ‘be at-
tached thereto or endorsed thereon, a certificate of the Clerk
of the District Court of the same county in which such Jus-
tice resides, under the seal of said Court, specifying that the
person subscribing such transcript was, at the date of the
judgment therein mentioned, an acting Justice of the Peace
of such county.

Sec. 854. The proceedings had in any cause before a Cause before-
Justice, not reduced to writing by said Justice, nor being justice proved
the contents of any paper or document produced before said p,ifveg‘“‘ how
Justice, unless such paper-or document be lost or destroyed,

may be proved by the oath of the Justice. In case of his
death or absence, they may be proved by producing the origi-
nal minutes of such proceeding entered in a book kept by
the Justice, accompanied by proof of his handwriting; or they
may be proved by producing copies of such minutes sworn to
by a competent witness, as having been compared by him
with the original entries, with proof that such entries were in
the hand writing of the Justice.

MisceLLaNgEous Provisions.

SectioN 355. When party not excused from answering questions.
356. Possession of bill of exchange evidence that the same
was endorsed.
357, Notices may be given to Attorney
358. How depositions of persons out of State, to be used in
Justice’s Court, may be taken.
339. Certificate of pmchase of” public land, of what it shall

be evidence.
860. When deed, &c., deemed to have been executed.

SEc. 855, Any competent witness in a cause, shall not be
excused from answering a question pertinent to the matter Party not ex--
in issue, on the ground merely that the answer to such-ques- :;i*;‘}ng‘”gu*g;
tion may establish, or tend to establish the fact, that such tions
witness owes a debt or is otherwise subject to a civil suit.

Skc. 856. . In all actions brought on promissory notes or _
bills of exchange by the indorsee, the possession of the note chE;‘};e ool
shall be prima facie evidence that the same was indorsed by e¢

_ the persons by whom it purports to be indorsed.
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Notices given  SEc. 357. All notices required bythis chapter to be given
o alorney 46 or by an adverse party, may be given by or to the agent
~or attorney of the said party.
Sec. 358.  The depositions of persons out of this State, to be
Dépositions of Used in cases before Justices of the Peace within this State,
é’;;sgtl;se"“t °fmay be taken in the same manner, and under the same. regu-
- lations, as depositions are now authorized by law, to be taken
of persons within this State, and shall be subject to the same
exceptions: Provided, That in no case shall more than forty -
days notice of the taking of such depositions be required to
be given to the adverse party. (1)
Sec. 859. The receiver's receipt or certificate of purchase
s Certificate of of hublic lands, signed by the receiver, and under the official
purchase of R X )
public lands  certificate of any register or receiver, of the entry or pur-
‘ chase of any tract or tracts of land, or of the location of any
tract or tracts by a military land warrant, shall be prima
facie evidence in Court in this State, that the title of the lands
mentioned or described in said receipt or certificate is in the
person or persons named therein, or their heirs, or assigns;
but the said certificate shall not be construed to apply to
cases in which the land was held, owned, or occupied by any
person or persons as mineral ground at the time of said en-
try, and on which discoveries of lead or copper ore had been
made: Provided, The same be held by the original claimant,
or hig'legal or equitable assignee.
Szc. 360. All deeds, mortgages, or other instruments of
."i)eed exeouted ~writing, relating to real estate situate within this State, which
&e shall have been recorded in the office of any Register of Deeds
before this section shall take effect, purporting to have been
acknowledged without this State, and having upon them -
substantially the ordinary form of-a certificate of acknowl-
edgment or proof, purporting to have been signed by some
officer in another State or country; shall be deemed prima
facie in all legal proceedings to have been acknowledged or
proved, (as the case may be,) before the proper officer and
in conformity with the laws of such state or country, where
the same purport to have been acknowledged or proved; and
the transcript of such records of all such deeds, mortgages

and instruments, certificates of acknowledgment or proof,
may be read in evidence, in like manner-and with the same
effect as the originals. (2.)

1 . .
(1) See'Sec. 324 of this Title.
" (2.) See Sec. 690, Majority Report.
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Or ApmivistErING OQArHS,

SecrroN 361. Oath—before whom taken, when certified, where may
be used.
862. 'When person may affirm. . -
363. When person may be sworn in a peculmr manner.
364. How person not a christian shall be sworn.
365. When court may examine person to test capacity.
366. When person deemed guilty of perjury.

Sec. 361. Whenever any oath or affidavit is or may be re-

quired or authorized by law—(except oaths to jurors and wit- o

ath where
nesses in. the trial of a cause, and such other oaths as aresed
required by law to be taken.before particular officers)—the
same may be taken before any Judge, Judge of Probate,
Clerk of any Court of Record, Notary Public, or Justice of
the Peace: and when certified by any such officer to have
been taken before him, may be read and used in any Court
of Law or Equity, of Record, or not of record, within this
State, and before any officer—judicial, executive or adminis- *
trative. ' .

Sec. 362. Every person who shall declare that he has con- when person-
scientious scruples against taking an oath, or swearing in may afirm
any form, shall be permitted to make hls solema declaration
or affirmation. -

Skc. 363. Whenever the Court before which any person ... o rorn
shall ‘be offered as a witness shall be satisfied that such per -in a peculiar
son has any peculiar mode of swearing which is more solemn manner
or obligatory in the opinion of such person than the usual
mode, the Court may, in its discretion, adopt such mode of
swearing such person.

Sec. 364. Every person believing in any other than the peconnota
Christian religion shall be sworn according to the peculiar christian shall
ceremonies of his religion, if there be any such ceremonies. be eworn how

Sec. 365. The Court before whom an infant; or a person of
apparently weak intellect shall be produced as a witness Court may ex-
may examine such person, to ascertain his capacity and :;nti::t cI;‘g:giﬂ.
whether he understands the nature and obligations of anty
oath; and any Court may inquire of any person what are the
peculiar ceremonies observed by him in swearing which he
deems most obligatory.

~ Skc. 366, In all cases in which an oath or affidavit is re-
quired or authorized by law, the same may be taken in any -Person gulity
of the usual forms; and every person, swearing, affirming or of perjary
declaring in any such form shall be deemed to have been law-

-
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fully sworn: and to be guilty of perjury, for corrupfly or
falsely swearing, affirming or declaring in any such form.

1 ACTIONS IN PARTICULAR CASES.

1. Actions respecting corporations.

2.- Proceedings against corporations.

3. Actions by and against Heirs, Executors, Admlmstrators Dev1sees
and Legatees.

4, Actions on official securities, and for fines and forfeitures.

5. Actions by and against public officers and bodies.

6. Actions to vacate charters and letters-patent, and to prevent the

usurpation of an-office or franchise. (1)
1. Acrions RESPECTING CORPORATIONS.

SectioN 367. What corporations included in Title.

368. Corporation, when subject to the jurisdiction of a Court
of this State. ’

369. - Actions against foreign corporat-ious, where and by whom
brought.

870. "When foreign corporation may sue.

371." When foreign corporation may not sue.

372.  Actions, how commenced against corporations.

373. [Existence of corporation, when to be proved.

374. It shall not be 1 hecessary to set forth act of incorpor-
ation.

375. Ten per cent. interest, when allowed.

Sec. 367. This Title embraces all corporations included in
such designation, all Associations having any corporate
rights, whether created by special acts of legislation or un-
der general laws—except that no part of thig Title other than
Section —, extends to municipal or religious corporations.
or to a corporation for a public library, a cemetery, an aca~
demy, or a society for literary or charitable purposes, or for
the encouragement of the fine arts: unless such corporation
hag, by its charter or the law of its organization, shares or
stock from which in some contingencies a dividend may be
made. ; o
Sec. 868. No corporation is subject to the jurisdiction of
a Court of this State, unless it appear in the Court, or have
been created by or under the laws of this State, or have an
agency established therein. for the transaction of some por-
tion of its business, or have property therein: and in the
last case, only to the extent of such property at the time the
Jurlsdwtlon attached.

(1) See Title 13, Secs. 331 to 350.
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Sec. 369. An action against a corporation created by or - Sy
under the laws of any other State, government or country, gaﬁl?tm?o:po»
may be brought in the District Court, in the following cases: rations &c

1. By a resident of this State for any cause of action :

2. By a plaintiff not a resident of this State, when the
cause of action shall have arisen, or the subject of the action
shall be situated within this State.

Sec. 370. A foreign corporation, created by the laws of When foreign
any other State or country, may prosecute in the Courts of ﬁf;g"s‘f:“’”s
this State, in the same manner as corporations created under
the laws of this State, upon giving security for the payment
of costs of suit, in the same manner that non-residents are
required by law to do.

Skc. 871, A foreign corporation shall not mamtam an ac- When foreign
tion in this State, upon an obligation or liability arising out goPoesions
of, or in consideration of an act which may be contrary to
the law or policy of this State, or which shall be thereby -
forbidden in respect to corporations or associations therein,
whose general business shall be similar to that of such foreign
corporation. ‘ '

Sec. 872. Actions may be commenced against corporations )
in the same manner as other civil actions, and where service cogi,i‘;’;‘:e‘;""
of summons shall be made according to the statute, the plain-
tiff may proceed thereupon in such action, in the same manner
as in civil actions against natural persons.

Sec. 373: In aetions brought by a corporation in the Courts Existonce of
of this State, it shall not be necessary to prove on the trial corporation .

.of the cause, the existence of the corporation, unless thePro7ed
defendant shall in his answer, deny the existence of such cor.
poration. (1) Co

Skc. 374. In actions by or against corporations, under the
laws of this State, it shall not be necessary to set forth in Act of incors
the complaint or answer, the act or acts of incorporation, or POraton
the proceedings by which such corporation was created, or
1o set forth the substance thereof, but the same may be
proved by reciting the title of such Act.

Sec. 375. When judgment shall be- rendered against a
bank or banking association, for any bill or other contract,
for the absolute payment of money, payment of which has
been refused on presentment, at the bank or placeof business
of the defendant, the plaintiff may recover interest at the
rate of ten per cent. a year, from the time of such refusal,

Interest

(1) Bee Sec. 380, this Title.
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‘unless in the act of incorporation, a different rate of interest
or measure of damages has been prescribed.

2.—0r ProCEEDINGS AGAINST CORPORATIONS.

Secrion 876. Injunction against corporation in certain cases.
877. 'When injunction may be issued. !
378. Jurisdiction of Court over officers.
379. Construction of Section 379,
380. Jurisdiction, how to be exercised.
381. Court may sequestrate property.
382. Distribution upon decree.
483. Corporation, when deemed to have surrendered its fran-
chise.

384. Proceedings against certain insolvent corporations.
385. 'Who may apply for injunction.
386. Court may appoint receivers.
887. Powers and obligations of receivers.
388. When stockholders may be parties.
389. When stockholders, &c., made parties after decree.
390. Complaint against stockholdets.
391. Proceedings upon complaint.
892. Proceedings if corporation be insolvent.
893. Distribution of property upon final decree.

' 894. When stockholders compelled to pay amount due on

' ‘ ‘stock.

395. Enforcing payment by Directors.
396. Discovery by corporation.
897. Discovery by officers.
398. Answers, how far evidence.
399. Answer, &c., not to be used in criminal prosecution.
400. Staying proceedings in civil actions.
401. Certain corporations excepted.

Sec. 376. When a complaint shall be filed tinder the direc-
tion of the Attorney General in any District Court, such
Injunction  Court shall have power to restrain by injunction, any cor-
poration from assuming or exercising any franchise, liber-
ty, or privilege, or transacting any business not authorized
- by the Charter of such corporation, and in the same manner
to restrain any individuals from exercising any corporate
rights, privileges, or franchises not granted to them by any
law of this State.

Skc. 877, Such injunction may be issued before the coming
When fssued in of the answer, upon satisfactory proof that the defendant
complained of, has usurped, exerciged, or claimed any fran-
chise, privilege, liberty, or corporate right not granted to
them, and after the coming in of the answer, such injunction

may be continued, until judgment shall have been had.
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Skc. 818. The District Court shall have jurisdiction over Jurisdiction.

directors, managers, trustees, and other officer of corpora-
tions :

1. To compel them to account for their official conduct in
the management and disposition of, the funds - and property
committed to their charge:

-2. To decree and compel payment by them, to the corpora-

of court

tion which they represent, and to its creditors of all sums of '

money, and of the value of all property which they mayhave
acquired to themselves, or transferred to others, or may have

tost or wasted by any violation of their duties as such credi--

tors, managers, trustees, or other officers:

: To suspend any such trustee, or other officer frcm exer- "

cising his office whenever it shall appemr that he has abused
his trust:

4. To remove any such trustee, or officer from his office;
upon proof or conviction of gross misconduct:

5. To direct, if necessary, new election to be held by the

body or board duly authorized for that purpose, to supply
any vacancy created by such removal:
6. In case there be no such body or board, or all the mem-

hers of such board be removed, then to report the same to the:

. governor, who shall be authorized to fill such vacancies:

1. To set aside all alieniations of property made by the
trustees, or other officers of any corporation, contrary to the
provisions of law, or for purposes foreign to the lawful busi-
ness and objects of such corporation, in cases where the per-
son receiving such alienationknew the purpose for Whlch the
same was made; and,

8. To restrmn and prevent any such ahenatlon in cases

where it may be threatened, or there may be good reason to-

apprebend that it is intended to be made.

Sec. 879. Whenever any visitatorial powers over any
corporation, are or shall be vested by statute, in any corpo-
rate body or public officer, the provisions of the preceding
section shall not be construed to restrict or impair the powers
so vested.

Skc. 380.. The Juusdlc’mon conferred by sectlon 376 shall
be exercised as in ordinary cases, on complaint or petition,
as the case may require, or as tbe, Court may direct, at-the
. instance of the Attorney General prosecuting in behalf of

)

Section 375

Jurisdiction
exercised

this State, or at the instance of any director, trustee, or other

. officer of such corporation, having a general superintendence

of its concerns.
AN

€
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‘SEG 381. Whenever a judgment, or deéree shall be ob-

‘trate property tained against any corporation incorporated under the laws

Distribution

of this State, and an execution issued thereon, shall have
been returned unsatisfied.in whole or in part, upon the peti-
tion of the person obtaining such judgment or decree, or his
representatives, the District Court within the proper county,
may sequestrate the stock, property, things in action, and
effects of such corporation, and may appoint a receiver of the
same. o

Sec. 8382, Upon a final decree on any such petition, the
Court shall cause a just and fair distribution of the property
of such corporation, and of the proceeds thereof, to be made
among the fair and honest créditors of such corporation, in
proportion to their debts respectively, who shall be paid in
the same order as prov1ded in the case of a voluntaly disso-
lution of a corporation.

Sec. 383. Whenever any incorporated company sh all have

Corporation remained insolvent for one year, or for one year shall have

-when franch-

dse surrenders

«wed

Proceedings

against insolv-

-ent corpora
tions

3njunction

neglected or refused to pay and discharge its notes or other
evidences of debt, or for one year shall have suspended the
ordinary and lawful business of such corporation, it shall be
deemed to have surrendered the rights, privileges, and fran-
chises, granted by any act of incorporation, or acquired un-
der the laws of this State, and shall be adjudged to be dis-
solved.

Sec. 884, Whenever any ‘corporation having banking
powers, or having the power to make loans on pledges, or
deposits, or authorized by law to make insurances, shall be-
come insolvent, or unable to pay its debts, or shall neglect
or refuse to pay its notes or evidences of debt on demand,

-or shall have violated any of the provisions of its act or acts

of corporation, or of any other law, binding on such corpora-
tion, any Court having jurisdiction, may, by injunction, res-
train such corporation and its officers from exercising any
of its corporate rights, privileges, and franchises, and from
collecting or receiving any debts or demands, and from pay-
ing out, or in any way transferring or delivering to any per-
son, any of the moneys, préperty, or effects of such corpora
tion, until such Court shall so order.

SEC. 385. .Such injunction may be issued on the applica-
tion of the Attorney General, in behalf of the State, or on the
application of any creditor or stockholder of such corpora-
tion, upon complaint or petition, filed for that purpose, and
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apon due proof of any of the facts in the last section required,
to authorize the issuing of the same.

Sec. 386. Upon such application being made, in any stage Court may ap-
-of the proceedings, the Court may appoint one or more re-point receivers
ceivers to take charge of the property and effects of such
-corporation, and te collect, sue for, and recover the debts and - .
demands that may be due, and the property that may belong
to such corporation, who shall in all respects be subject to
the control of the Court. .,

Skc. 387.  Such receivers shall possess all the powers and Powers and
authority conferred, and be subject to all the obligations and SPligations of

*Habilities imposed upon receivers appointed in case of the
- voluntary dissolution of a corporation.

Skc. 388. . If such application be made by a creditor of any When stock-
corporation whose directors or stockholders are made liable g;‘r‘%fe‘: may be
by law for the payment of such debt in any event or con-
tingency, such directors or stockholders, or any of them,
may be made parties to the complaint or petition, either in
the filing taereof or in any subsequent stage of the proceed-
ings, whenever it shall become necessary to enforce such lia-
bility. .

Sec. 389. If any creditor of a corporation desire to make When stock-
.such directors or stockholders parties to the suit, after a de- ;‘gzgl?: B;&‘i_de
cree therein against the corporation, he may do so on filing a decree
suppleémental complaint against them founded upon such de-

cree; and if such decree was rendered in a proceeding insti-

tuted by the Attorney General, such creditor may, on his ap-

plication, be made plaintiff therein, and may in like manner

make the directors and stockholders _sought to be charged,
defendants in such suit.

Skc. 890. Whenever any creditor of a corporation shall Complainta-
seck to charge the Directors, Trustees, or other superintend- ﬁﬁiﬁii:m“'
ing officers of such corporation, or the stockholders thereof,
on account of any liability created by law, he may file his
complaint for that purpose in any District Court which shall’
possess jurisdiction to enforce such liability. .

Sec. 391, The Court shall proceed thereon as in other Proceedings .
cases, and, whén necessary,-shall cause an account to be glgl,;’t“ ¢ oo~

" taken of the property and debts due to and from such corpor- '
ation, and shall appoint one or more Receivers, who shall -
possess all the powers conferred and be subject to all the ob-
ligations imposed-on Receivers.in case of the voluntary dis-

. solution of a corporation. . i o

‘
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Skc. 392, But if, on the coming in of the Answer, or upon
_ Proceedings the taking of any such account, it shall apear that such cor-
;,fe gorporation poration is insolvent, and that it has no property or effects to -

satisfy such creditors, the Court may proceed, without ap-

" pointing any Receiver, to ascertain the respective liabilities
of such Directors and stocdholders, and enforce the same by
its decree as in other cases.

Distribution  SEC. 393,  Upon a final decree being made upon any such
2;1’535"?&‘;58' application to restrain a corporation, or upon any such com--

plaint filed against Directors or stockholders, the Court shall
cause a just and fair distribution of the property of such
corporation and of the proceeds thereof to be made among
its fair and honest creditors, in the order and in the propor-
tions prescribed in the case of the voluntary dissolution of a
corporation. '

When stock. Sec. 394. In all cases in which the Directors or other offi-
holders to pay cers of a corporatlon or the stockholders theleof shall have
on stock been made parties to a suit in which a decree shall be ren-

dered, if the property of such corporation shall be insufficient
to discharge its debts, the Court shall proceed to compel each
. stockholder to pay in the amount due and remaining unpaid
-on the shares of stock held by him, or so much thereof as
shall be necéssary to satisfy the debts of the company.

Skc. 395. If the debts of the company shall remain unsat-
%‘g‘;rtc‘;’;gdg‘:{'lsﬁed, the Court shall proceed to ascertain the respective lia-
tors bilities of the Directors or other officers, and of the stock-
holders, and to decree the amount payable by each and to en-
force such decree as in other cases.

Skc. 896.  Upon any application to the Court having juris-
diction in any of the cases provided in this Act, such Court
may compel such corporation to discover—in the ‘manner
' provided for in this Act—any stock, property, things

in action, or effects alleged to belong or to have belonged to

it: the transfer and disposition thereof, and consideration,

and all the circumstances of such disposition. C

Sec. 397. Every officer, agent or stockholder of any cor-

Discovery by poration.against which proceedings shall be instituted ac-

officers cording to the provisions of this Act, and every person to
whom it shall be alleged that any transfer ¢f property or
effects of such corporation has been- made, or in whose pos-
session or control any such property or effects shall be al-
leged to be, may be compelled to app'ear'apd give hig testi- -
mony in reference to the matter in the preceding section speci--

.

"Discovery by
corporation
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fied—notwithstanding such answer, may expose the corpora-
tion of which he is a member to a forfeiture of its corpora.te
rights or any of them.

Skc. 898. The answers of the officers or agents of any
corporation shall be evidence against the corporation, in the A ‘

: . . nswers, how
same manner and to the same extent as if such testimony far evidence
had been given upon an examination of such officers or agents
as witnesses in the cause; and such officers or agents may
be subsequently examined as witnesses by either party.

Sec: 899. " The answers of any officer or agent shall not, ALS7er oot
be used as evidence upon an indictment or other criminal crlgl:nllprose-
prosecution or proceeding against him.

Skc. 400. Whenever any complaint shall be filed or any
application shall be made against any corporation, its Direct- Staying-1 To-
ors or other superintending officers or stockholders, accord- ¢oeding in civil;
ing to the provisions of this Title, the Court may by injunc- -
tion, on the application of either party, and at any stage of
the proceedings, restrain-all proceedings by any creditor
against the defendants in such suit, and, whenever it shall
appear necessary Or proper, may order notice to be published
in such manner as the Court shall direct, requiring all the
* creditors of such corporation to exhibit their claims and be-
come parties to the suit within a reasonable time, not less
than six monthsfrom the first publication of such order: and
in default thereof to be precluded from all benefit of the de-
cree which shall be made in such suit, and from any distribu-
tion which shall be made under such decree.

Sec. 401. The provisions of this title shall not extend to - .
any inco.rporated libxjary or lyceum society, to any religious pogstritg;g e
- corporation, or any incorporated academy, or select school, cepted i
nor to the proprietors of any burying ground, mcmporated
under the laws of this State.

3. ACTIONS BY AND AGAINST HEms, Exrourors, ADMINISTRATORS,
Drvisees anp LikGATEES,

Secrron 402, A cause of action for injury to a person does not su1v1ve

403. All other causes of action do survive:
404. For what action personal representatives may be sued.
405. Damages to be recovered, and how appropriated—Rep-

. Tesentatives of deceased persons regarded as one

A : . person. '

406. Failure to answer not deemed evidence of assets. '
407. Statute of limitations in case of death.
408. Exccutor of executor not to sue ag such.
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409. Real property not bound by judgment against execu-
tors, &c. J
" 410. By what evidence inventory may be repelled.
411. Executor of his own wrong how responsible.
412. Next of kin who receive distributive shares liable for
debts.
413. Recovery must be apportioned.
414. When next of kin may compel contribution.
415. Legatees when liable for debts.
416. Costs in actions against next of kin and legatees must
be apportioned.
417.: Recovery exonerates from further liability.
418. Heirs and Devisees liable for debts to the amount re-
ceived from deceaged. :
. 419. Heirs not liable unless insufficiency of personality.
N . 420. Heirs liable when debts.expressly charged by will.
421, Preference of debts. 7
422. No preference between debts of same class.
423. Effect of defence that there are debts of prior class.
424. Judgment only for excess over prior debts.
425. Payment by heirs, &c., of prior debts to be allowed.
426. Judgment affects real property inherited.
427. When heirs personally liable.
428. Contribution among heirs or devisees.
429. Devisees only liable when insufficiency of other prop-
erty. ‘
430. Devisees liable for deficiency only.
431. Devisee not exonerated if property devised was charged
i with debts. ’ ,
482, Devisees subject to proceedings same as heirs.
433. Posthumous child how provided for. |
. . 434, Provision for witness who is devisee.

Sec. 402. A cause of actign arising out of an injury to’

- : . 2
acéonc ?ﬁgnjgfotherwise provided by this act. See Sec. 404, also Sec. 241

ry to & person
does not -sur- to 266.

vive Sgc. 403. All other causes of action, by one against
another, whether arising on contract or not, survive to the

All others to ’ . .
survive personal representatives of the former, and against the per-

sonal representatives of the latter; therefore, the executors
or administrators may maintain the action against the party
against whom the cause of action accrued, or after his death,
. against his representatives. :
Sec. 404, When the death of one is caused by the wrong-
For whatao. ful act or omission of ‘another, the personal representatives of
tion may be the former may maintain an action against the latter, if the
sued former might have maintained an action, had he lived, against
the latter, for an injury caused by the same act or omission; -

the person, dies with the person of either party, except as
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but the action must be commenced within two years after the
act or ommission by which the death was caused; the dama-
ges thereon cannot exceed five thousand dollars, and the
amount recovered is to be for the exclusive benefit of the
widow and next of kin, to be distributed to'them in the same
proportions as the personal property of the deceased.

Sec. 405. In an action against several executors or ad- D

. - ., amage of be
ministrators, they shall all be considered as one person, repre-recovered &c
senting their testator or intestate, and judgment may be taken ' '
and execution issued against all who shall be named as de-
fendants in the summons, although it be served only on
part of them, in the same manner as if served on all, except
as provided in the next section.

Sec. 406. When a _]udgment shall be taken agalnst anad- Failure to an- -
ministrator or executor, upon failure to angwer, it shallnot be swer 111(;): If::m--
deemed evidence of assets in his hands, unless it appear that
the complaint alleged assets, and was personally served on.
him.

Skc. 407. The time which shall have elapsed between the
death of a person, and the granting of letters testamentary, siatate of
and of administration on his'estate, not exceeding six months, églslét?fl?ﬂitin
and the period of six months after the granting of such let-
ters shallinot be deemed any part of the time limited for the
commencement of actions by executors or administrators. (1)

Sec. 408. An executor of an executor shall have no au- ggecutor of

. thority as such to commence or maintain an action or pro-Executornotto
ceeding relating to the property of the testator of the first
executor, or to take any charge or control thereof. ‘

Skc. 409. The real property which belonged to a deceased greal property '
person shall not be bound or in any way affected by a judg-2°t bound &o-.
ment against his executors or administrators, nor liable to be
sold by virtue of an execution issued upon such judgment.

Sec. 410 In an action against executors or administra-
tors, in which the fact of their hav'intr administered the es- 7 what evi-
tate of their testators or intestate, or any part thereof, shall dence invento-
come in issue, and the inventory of the property of the de-;’;ﬁ’;ﬁ;” be re-
ceaged, filed by them, shall be given in evidence, the same
may be repelled by evidence:

1. That any property has been omitted in such inventory,
or was not returned therein at its full value :

2, That such property has perished, or has been lost with-

+

(1) See Statute of Limitations, Title 1, Sec. 241 to 266.
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out the fault of such executors or administrators, or. that
it has been fairly sold by them at private or public sale, at a
less price than the value so returned, or that, since the return
of the inventory, such property has deteriorated or increased
in value; in such action, the defendants shall not be charged
for any things in action specified in their inventory, unless it
shall appear that they have been collected, or mlght with
due diligence, have been collected.
Skc. 411.  No person shall be liable to an action as execu-
mf poade ffv’ion"ftor in his own wrong, for having taken, received or interfered
]ﬁfw reBPODSI with the property of a deceased person; but shall be Tespon-
sible to the executor, as general or special ‘administrator of
such deceased person, for the value of all property so taken
or received, and for all damages caused by his acts, to the
estate of the deceased.

Next to kin Sec. 412. The next of kin of a deceased person shall be

liable fordebts );0hle to an action by a creditor of the estate to recover
the distributive shares received out of such estate, or so much
> thereof as may be necessary to satisfy his debt; the action
- may be against all the next of kin jointly, or against any one
or more of them severally. ]

Recoveryap. OEC:413. In such action, the plaintiff may recover the value
portioned ™ of 4]1 the assets received by all the defendants in the action
if necessary to satisfy his demand ; and the amount of the
recovery shall be apportioned among the defendants, in pro-
portion to the value of the assets received by each; and no
allowance or deduction can be made from such amount, on
account of there being other relatives to whom assets have
also been delivered.

» SEc. 414. Any one of the next of kin, agamst whom a recov- )

.hfhri‘;y'?eé‘gn‘;fery is had pursuant to the last section, may maintain an ac-
:l;(e;; contribu- tion against the other relatives of the testator, to whom any
. such assets have been paid jointly, or against any of them
separately, for a just and equal contribution, and may recover
of each defendant, such amount as shall be in-the same pro-
portion to the whole sum collected of the plaintiff, as the val-

~ue of the assets delivered to such defendant, bore to the
value of all the assets dehvered to all the relations of the '

deceased.

.Sec. 415. Legatees shall be liable to an action by a cred-
Leg atees Wheu11:01' of the testator, to recover the value of a legacy received
Tiable for debt by them. The action may be broughtagainst all, or only one
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of the legatees. Insuch action the plaintiff shall not recover
wunless he shall show:

1. That no assets were delivered, by the executor or ad-
aninigtrator of the deceased, to his heirs or next of kin; or, -

2. That the value of such assets has been recovered by
-some other creditor; or, : '

8. That such assets are not sufficient to satisfy the demands
-of the plaintiff; and in the last case, he shall recover only the
«deficiency. '

The whole amount which the plaintiff can recover shall be
apportioned among all the legatees of the testator, in pro-
portion to the amount of th¥ir legacies respectively, and his
proportion shall only be recovered of each legatee.

" Sec. 416. If an action be brought against several next of

kin jointly, or against several legatees jointly, for assets de- Costs in ac.
livered to them, and a recovery be had agamst ‘them, the costs tions must be
-of such action shall be apportioned among the several de-2PPortioned
fendants, in proportion to the amount of debt, or damages,

recovered against each of them.-

Sec. 417. In case a judgment against several next of Kin, pecovery ex-
of a testator or against several legatees, the payment on sat- 19“?‘%““ from
. . . . iability
isfaction of the amount recovered, against any one of the de-
fendants, discharges such defendant and exonerates him and
his property from the judgment. '

Sec. 418. Heirs and devisees shall be liable to an action
by a ¢reditor of a deceased person, to recover the debt; t0 po.c a0 yiae
the extent of the value of. any real property inherited by or ble for debts.
devised to them; if such action be against the heirs, all the
heirs who may be liable shall be made parties to the action.

Sec. 419. But thebeirs shall not be liable for the dgbt, ' !
unless it appear that the personal assets of the deceased
were not sufficient to discharge it, or that after due proceed-, gelﬂ;sl;‘;“fg:
ings before the Probate Court, the creditor shall have been suﬁiclency of
unable to collect the-debt, from the personal representatives personality
of the deceased, or from his next of kin, or legatee; if the
personal agsets were sufficient to pay a palt of the debt, or
in case a part thereof shall have been collected, as mentioned
in the last section, the heirs of siich deceased person shall
be liable for the residue; in the event that the assets have
not been wasted, but have been applied to the payment of
the debts due from the estate. (1)

(1) I deem it advisable to throw additional protection around the estates !
of deceazed persons to that con ained in Sec. 749 of the Majority Reports, e

Creditors may -collude with the administrator, in the misapplication of the
assets of the intestate. If so, they should do. it at their peril.
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Sec. 420. But the last section shall not affect the liability
_ Heirs_liable of the heirs, for a debt of their ancestors, where such debt
;V},l?mc}mgedwas by his will, expressly charged exclusively on the- real
property descended to such heirs, or where such debt is by
the will expressly directed to be paid out of the real property

descended before resortizg to the personal property.
_ Sec. 421. In cases, where the next of kin, legatees, heirs,

Preference of and devisees shall be liable for the debts of their ancestors,
debts N as herein provided, they must give preference in the pay-
‘ment of the same, and are liable therefor, in the following
order : '

1. Debts entitled to a preference under the laws of the

United States: ' ‘

2. 'Judgments, against the ancestor or testator according:
to the priority thereof respectively:

3. Recognizances, mortgages, bonds, sealed instruments,
notes, bills, unliquidated demands and accounts.

No pref . Sec. 422. No preference shall be given by any next of
befv&r:nefi%%‘ig kin, legatee, heir, or devisee, to one debt over another, of the
ofsame class 4, me class, except one specified in the second subdivision of

the last section ; nor shall a debt, due and payable, be en-
titled to a preference over a debt not due ; nor shall the com~
mencement of an action against any next of kin, legatee,
heir, or devisee, for the recovery of a debt, entitle it to pre--
ference over others of the same class. '

Bifocts of de- Sec. 423. The next of kin, legatees,lheirs, and devisees,.
fence thatthere My show that there are debts of a prior class, unsatisfied ;
2’:?033?233“ or that there are unpaid debts of the same class, with that

on which the action shall be brought ; and if it appear, that
thegvalue of {he personal property delivered to them, or of”
the real estate descended or devised to them, shall not ex-
ceed the debts of a prior class, judgment shall be rendered in.
their favor, '

Sec. 424. If the personal property delivered to such next

Judgmeﬁt for Of Kin or legatee, or of the real estate, descended or devised
excess over {0 guch heir, and devisee, exceed the amount of debts which
prior debts shall be entitled to a preference over a debt for which the

action shall be brought, judgment shall be rendered against
them only for such sum as shall be a just proportion to the
other debts of the same class, with that on which the action.
shall be brought. :

Sec. 425. If a debt of a class prior to that on which the-
action is brought, or of the same class, shall have been'paid

@

1
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by any next of kin; legatees, heirs, or devisees, they may Payment by

prove such payment, and the amount of the debt so pai
shall be estimated in ascertaining the amount to be recover.
ed, in the same manner as if such debts were outstanding and
unpaid, as prescribed in the last two sections, and they shall
be allowed the same.

Sec. 426. If it appear that the real property so descended

id heirs &c

Judgment af--
fects property-

was not alicned by the lean or debt as aforesaid, at the inherited

commencement of the action, or if the heir confess the claim,
and show what real property has descended to him, the Court
shall order that the debt of the plaintiff, or the proportion
thereof, which he is entitled to recover, be levied on-the real
property so descended, and not otherwise ; and every judg.
ment rendered in such action, shall have preference as a lien
on the real property descended, to any judgment obtained
against such heir persona.lly, tor a debt or demand in his
.own right.

Sec. 427. When it appears in the action, that before the

When heirs.

commencement thereof, the heir has aliened the real proper- g’m‘mauy lia-

ty descended to him, or any part thereof, he shall be person-
ally liable for the value of the property so aliened, and judg-
ment may be rendered therefor, and execution awarded, as
in actions for his own debts. But no real property aliened
in good faith by an heir, before action commenced against
him shall be liable to execution, or in any manner affected by
a judgment against him.

Sec. 428. In actions brought aga,mst several heirs jointly,

Contribution:

or geveral devisees jointly, the amount which the plaintiff among heirs&e-

shall recover, shall be apportloned among all the heirs, of
the ancestor, or among all the devisees of the testator, in
proportion to the value of the real property descended or de-
vised, and such proportion only shall be recovered of each
" heir or legatee,

Skc. 429. Devisees made liable, by the foregoing provisions

When devi-

of this Title, to the creditor of their testator, shall not be sosees liable

liable, unless it shall appear that his personal assets, and
_ the real property of the testator descended to his heirs, were
insufficient to discharge the debt : or unless it shall appear
that after due proceedings before the Probate Court, the
creditor has been unable to recover the debt, or any part
* thereof, from.the personal representatives of the testator, or
from his next of kin, or legatees, or from his heirs.

- Sec. 430. In either of the cases specified in the lagt sece
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Devisees lia- t10n, the amount of the deficiency or of the personal assets,
1’;" (fgf;leﬁcie“‘ and of the real property descended to satisfy the debt of the
plaintiff* and the amount which such plaintiff may have failed
to recover from the persoual representatives ol the testator,
his next of kin, legatees and heirs, may be recovered of the
devisees of such testator, to the extent of the real property
devised to them respectively.
Sec. 431. But the last two sections do not affect the lia-
Devisee not Pty of devisees, for a debt of their testator, where such
ot exonerated debt was, by his will, expressly charged exclusively upon
the real property devised, or by the terms of the will made
payable exclusively by such devisce, or made payable out of
the real property devised, before resorting to the personal
property, or to any other real property descended or devised.
Sec. 432.  The provisions of this Title, with regard to
Devisees sub. heirs, and to proceedings by and against them, and to judg-
Jeot toproceed ments and executions against them, are applicable to actions
ings same as, . . . . 1.
heirs and proceedings against devisces, and they must in like man-
ner be jointly sued. N
Skc. 433. In cases where, by the provisions of any statute,
ohild namou o child, born after the making of a will, shall be entitled to
. wided for succeed to a portion of the testator’s real and personal pro-
perty, such child shall have the same rights and remedies to
compel a distribution of the personal property, and a parti-
tion of the real property, as are provided for next of kin, and
for heirs, and shall in all respects, be liable in the same man-
ner, and to the same extent, to the creditors of his ancestor,
in respect to the personal property delivered to him, and the
real property descended to him, as is herein prescribed in
relation to next of kin and heirs, and such child may recover
of the legatees and devisees who may have received or taken
any real or personal property of the testator, the share or
portion thereof to which he may be entitled.

_ Skc. 434. The provisions of the last Section, relative toa
¢ Provision for child born after the making of a will, shall apply equally to
‘witness who is every person, who being a witness to a will, shall be entitled,
devisee . by the provisions of any statute, to recover a portion of the

real or personal property of the testator, from the legatees
and devisees named in such will.

4.—Acrions of OFFicIAL SECURITIES aND FOR FINES AND;
FoRrFEITURES.

“Secrion 436.  Official bonds, how construed.
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436. Any person injured may prosecute.

437. Before action brought, leave of Court to be obtained,
leave how obtained.

438, Judgment for one ‘delmquency shall not effect suit for
another. :

439. Amount to be recovered not to exceed amount in under-
taking.

440. Execution to be first enforced against principal.

441. When exccutions several judgments, what amount to be
collected from sureties.

442.  Actions for fines and forfeitures, by w hom and how prose- «

: +cuted.
443. Amount to be recovered in certain cases.
444. Effects of recovery by collusion.
445. TFines and forfeitures, when unappropriated must be paid
into Treasury.

Sec. 435. The official bonds, or other security of a public
officer, to the State, whether with or without sureties, shall
be coustrued as security to the State and also to all ‘persons
severally, for the official delinquences against which they are
. intended to provide._ If it be a county, city, village, or other
raunicipal body, it sBall in like manner be construed as secu-'
rity severally, to all persons intended to be secured, as well
as the body politic named therein. )

Skc. 436. © When a public officer shall by official miscon- peoon pros-
duct or neglect of duty, forfeit his official bond, or render ecute .
his sureties liable upon an official security, any person in-
jured thereby, or who shall by law be entitled to the benefit
of the secuuty, may bring an action thereon, in his own
name, against the officer and his sureties, to recover the
amount to which he may be entltled by reason of the delin-’
quency.

Sgc. 437. Before an action be brought by a plaintiff, othel
than the State or body politic named in the _security, leave Action brought
shall be obtained of the District Court, or a Judge thereof '
within the district or county where the action shall be triable,
and leave can onlybe granted on the production of a copy of .
the bond, and an affidavit showing the delinquency, and if ‘
the delinquency be such, as that if established on the trial,
it would entitle the party applying to recover in the -action,
leave shall be granted.

Sec. 438. A judgment in favor of a party for one delin-
quency, shall not preciude the same or another party, from Delinquency
an action on the same security for another delinquency.

Official bonds
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Amount reco-  SEC, 439, If it shall appearin an action against a surety,
- vered on’an official security, that he has already been obliged, by
reason of recoveries against him on the same, to pay amounts,
which in the aggregate are equal to the extent of his under-
taking, or that by reason of the-insolvency of his principal,
- he will be obliged to pay to that extent, on judgments already
recovered -against the surcty, the recovery against a suréty
shall in all such cases be limited by the amount of his under-
taking, except as otherwise provided by law.

. Sec. 440. Upon the execution issued on a judgment, re-
ga]flf;:“gr"igc’}j covered upon the official security of a public officer, against
pal him and a surety, there shall be endorsed a direction to the

officer to whom the execution is delivered, to collect the same
out of the property of the principal, if sufficient can be
found, and if not, then to collect it out of the proper ty.of the

Y surety.
: Sec. 441, If there be several judgments, on which execu-
Collected * tiong are, at the same time, in the Sheriff’s ‘hands, against a

from sureties . ' .

, public officer, and his sureties, amounting in the aggregate
to a sum greater than that for which thegureties are liable,
the Court shall, on their application, limit the amount to be
collected of them, to the amount of their respective liabilities,
and may cause the same to be applied on the judgment or
execution, in proportion to such amount.

"Sec. 442. - Actions for fines and forfeitures, may be prose-

g A;:tions rop Cuted by the officers or persons to whom they shall by law

fines &¢ be given, or .who, by special provision of law, shall be au-
thorized to recover them; and_whether prosecuted by public
officers, or by private persons, shall be governed by the

- same rules as other civil actions, except a8 otherwise speci-
fied in this Title.
Sec. 443. When an achon shall be brought for a penalty,
Amount re- Which shall be limited by law, not to exceed a certain
covered in cer- ymount, the action may be brought for that amount, and
tain cases
upon triai, the amount recovered suall be determined in pro-
portion to the offence. -
Sec. 444. A recovery of a judgment, for a penalty or for-
feiture, by collusion between the parties, with intent to save
ccioovery Y the defendant from the consequences contemplated by law,

' in case where the penalty or forfeiture shall be given wholly

“or partly to the prosecutor, shall not prevent the recovery
of the same, by another person.
Sec. 445. Fines and forfeitures; not specially granted or

.
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appropriated by law, shall be paid into the treasury of the ,
State; and whenever, by the provision of law, any property, Fines &c paid
real or personal, shall be forfeited to the State, or to any 'tetreasury
office i for its use, an action for the recovery of such prop-

erty, alkgmg the grounds of the forfeiture, may be brought

by the proper officer, in the District Court of any County

where such ploputy may be. (1) ‘

5—ACTIONS
By anp acainst PusLic OFrFICERS aND BobIES.

Section 446. Who may stein official capacity.

447. When such persons may sue.

448. Organized department of municipal corporatwn, when
deemed to be the real party in mtelcst

449. How action may be brought.

. 450. When action may e brought.
" 451. When certificate of judgmeni: to be presented to board

of supervisors.

452. Duty of supervisors thereupon.

453. Treasurer must pay judgment against county.

454, Exccution not to issue without leave of Court—Leave,
when granted.

Sec. 446. The following officers may prosecute actions in
their official capacity :

The Board of Supervisors of a County :

The Trustees of a- School District :

Any org.m\nd department of a Municipal Incorporation,
havmg a board of officers in clarge of a particular branch
of public service, and especially authorized by statute to
prosecute. In cuch action, the plaintiffs may be designated
by their official name, or the action may be brought in the
name of the body, in whose behalf the action is brought.

Src. 447. Every such action shall be either, When pérsons

1. On a contract made with them in their official capacity;may sue
or, .

2. 'I‘o enforce a liability, or a duty enjoined by law in
favor of such officers, or the body represented by them; or,

3. To vecover a penalty or forfeiture gwen to such offi-
cers or body; or,

4. To recover damages for an injury to thelr official
rights or property.

Sec. 448, When an drganized dcpal tment of a Municipal

Who may sue

(1) Sce Title 13, Sec. 350,
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Corporation, is authorized by statute to sue, it shall for pur-
poses of the action, be deemed the real party in interest,
though the corporation, of which it is a department, be the
party ultimately to be benefitted by the action, or rq@ponsp
ble for any loss incurred therein.

Sec. 449.  Any action may be brought against the officers:
mentioned in section 441, in their.official capacity, or against
the body they represent, either upon a contract made by such

" officers in their official capacity, and within the scope of

Action when
brought

Certificate of
Jjudgment pre--
sented

‘Supervisors

Treasurer pay
judgment

their authority, or for an injury to the rights of the plaintiff,
arising from some act or omission of such ofﬁcers’ or of the
body represented by them.

Skc. 450, The actions authorized by this title may be
bronght by or against the officers mentioned in section 441,
upon a cause of action which accrued during the term of
their predecessors, as well as during their own term of
office, and when brought, may be continued by or amalnst the
successors in office, of the parties, whose names may for
that purpose be substituted in the action.

Sec. 451. If judgment for the recovery of money, be
rendered against a County, or the Board of Supervisors of a
county, on account of the liability of such county, and the

~judgment be not satisfied, or proceedings thereon stayed by

appeal, or otherwise, before the next annual meeting of the
Board of Supervisors of the county, a certified copy of the
judgment, may be presented to the Board of Supervisors at
their annual meeting. ¢

".SEc. 452. The Board of Supervisors shall, thereupon,
cause the amount due on the judgment, with interest from
the time of the recovery, until the first Monday in February
after such meeting, to be added to the tax of the county, for
whose liability the same was recovered, and the same shall
be collected as other contingent charges of the county.

Sec. 453. The treasury of a county against which, or
against whose officers, a judgment shall have been recovered,
for a liability of the county, the execation of which has not
been stayed upon appeal, shall, upon demand, and the deliv-
ery to him of the certified copy of the docket of the judg-
ment, pay the amount due thereon, if there be sufficient
money of the county in his hands, not otherwise specifically
appropriated. If he fail to do so, he shall be personally lia-
ble for the amount, unless the collection thereof, be afterwards
stayed upon appeal.
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Skc. 454. Execution shall not be issued on a judgment Execution not-

mentioned in sections 446 and 448 of this title, without leave issuod &o

of the Court, nor shall leave be granted until the Court shall

be satisfied that payment has been demanded of the proper

county. officers, as provided in the last two sections, and that '

the board of supervisors have wrongfully omitted o include

the amount in the tax list, as provided in section 447 ; when

execution shall be issued, the property of the county only

shall be liable thereon. .

ACTIONS RELATING TO REAL PROPERTY.

1. Procecdings to compel the determination of claims to real estate
-2.  Partition of real property.
3. Actions for nuisance, waste, &c.

1. Proceepixes To CompeEL THE DETERMINATION OF CLAIMS TO
REan Esrate.

Section 455.  Action to determine adverse claim to real property—by
whom brought.
456. 1If defendant disclaim, no costs allowed.
CEEE 457. In action to recover dower, denial of right must be
shown.
458. Proceedings, when right terminated dmmg pendency of
action. .
459. New trial may be had.
460. When court may order a third trial.
461. Judgment how entered after new trial—Restitution or-
dered, if execution on prior judgment.
462. Damages—how much may be recovered.
463. Court may allow survey of property to be made.
464. Order for survey—what to contain.
465. A mortgage not a conveyance.
466. Purchaser of land may recover for injury after sale.
467. A sale of land, pending the action, shall not prejudice
rights.

Sec. 455. An action may be "brought by any person in
on, by

possession, by himself or his tenant of real property, against whom brought:
any person who shall claim an estate or interest therein, ad- S
verse to him, for the purpose of determining such adverse
claim, estate or interest.

Sec. 456. If the defendant in such action, shall disclaim
in his answer any interest or estate in the property, or suffer. No costs al--
judgment to be taken against him without answer, the plain- owed
tiff shall not recover costs. .

Skc. 457 In an action for the recovery of dower, before

'
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To recoverj @dmeasurement, or by a tenant in common, or joint tenant of
dower real property, against a co-ténant, the plaintiff must show,
in addition to the evidence of his right, that the defendant
\ either denied the plaintiff’s right, or did some act amountmg

to such denial.

Proseedings Skc. 458. In an action for the recovery of specific, real or
-when termina. PeTS0nal property, when the plaintiff shall show a right to
“ted . recover, at the time the action was commenced, but if it ap-

pears that such right has terminated during the pendency of
the action, the verdict and judgment shall be according to
the fact, and the plaintiff may recover damages for wnh-
holding the property.

New trial Sec. 459, Any person against whom a judgment for the
recovery of specific real property shall be rendered, nay
within six-months after written notice of the jndgment, upon
the payment of all costs and damages recovered thereby
demand another trial, by notice in writing-to the adverse,
party, or his attorney in the action, and thereupon the a. tlon
may- be brought to trial by either party.

Sec. 460, If on a second trial, as provided in the last

Court order a S€Ction, the judgment be to the same effect as on_ the first,

mewtrial - po further trial shall be had, unless the Court in its discre-
tion, on motion by the party, as to whom the jndgment last

rendered is less favorable than the first, order a third trial.

Sec. 461. The judgment given on a trial to be had under
Judgment how the last two sections, shall be annexed to th.e judgment roll .
entered of the former trial, and the judgment last given shall be the
final determination of the rights of the parties. If a prior

judgment shall have been executed, restitution shall be or-

dered as the last judgment may determine the vights of the

parties, and the same may be enforced by execution. )

Sec. 462. Damages for withholding the property recov-

Damages  ered shall in no case exceed the fair value of the property,
exclusive of the use of improvements made by the de-
fendant for a period not exceeding six years; and when
pormanent improvements shall have been made by a défend-
ant or those under whom he claims, holding under color of

. title adversely to the claims of the plaintiff, in good faith,
the value thereof shall be allowed as a set-off aguinst the
damages of the plaintiff for the use of the property.

Sgc. 463." The Court' in which an action shall be pending

Burvey of pro for the recovery of real property may on motion, upon notice

porty by either party and for cause shown, grant an order allowing



‘Y@'tlé[.] PLEADINGS AND PRACTICE., : 113

to such party the right to enter tpon the property, and make
survey and measurement thereof for the purpose of the ac-
tion, .
Sgc. 464. The order shall describe the property, and a
-copy thereof shall be served on the owner or occupant, and Order for sur
thereupon such party may enter upon the property with ne-vey
cessary surveyors and assistants, and make such survey and
measurement, but if any unnecessary injury be done to the
property he shall be liable. therefor. .
Skc. 465. A mortgage of real property shall not be deemed
a conveyance, 5o as to enable the owner of the mortgage to Mortgage not
a conveyance
recover possession of the “real property without a foreclosure.
Sec. 466.  'When real property shall have been sold on ex-
ecution, the purchaser thereof, or any person who may have pyrchaser
succeeded to his interest, may, after his estate becomes abso- may recover
lute, recover damages for injury to the property by the ten
ant in possession, after the sale and before possession shall
be delivered under the conveyance.
Sec. 467. An action for the recovery of real property,
against a person in possession or in receipt of the rents and slﬁxﬁa];o%“;ﬁ?
profits thereof, shall not be prejudiced by an alienation made judice rights
‘by such person either before or after the commencement of
the action; but in such case, if the defendant have no prop-
erty sufficient to satisfy the damages recovered for the with-
holding of possession, such damagu may be collected by ac-
“tion against the purchaser

PARTITION or REat PROPERTY.

Secrion 468. Action to partition real property allowed.
469. To whom summons addressed.
70." Complaint how to set forth interests of parties.
471. Creditors having liens may be parties.
472. Lien on individual shares. -
473. Unknown owners made parties ; summons, how served.
. in such cases.
74. Rights of all the parties may be determined.
475. Court may order sale or partition.
476. Commissioners how to make partition.
477. Commissioners must report proceedings.
478. Report, if confirmed ; effect of judgment.
479." Tenants in dower, &c. not affected.
480. Plaintiff to payexpenses of commissionersand surveyor.
481. ' Sale, when ordered.

482. "Where part is sold if life estate, to be set off in the re~
mainder.
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483.
484.
485.
486.
487.
488,
489.
490,
491,
492,
498.
494,
495,
' 496.
497.
498,
499,

"o 509.
510.

511.

512.

. B8

L Bl4
515.

516.

' 517.

- 518.
519.
520.

Action to par-

* o B00.
’ 501.
502.
503.
504,
. 505.
N 506.
507.
508.

Before sale, creditors may be made parties.
Plaintiff to show how many liens on the property.
Court, when may order reference as to liens.
Notice to creditors to make proof.

Duty of commissioners in such cases.

Creditor may tave report corrected.

Proceeds of sale, how applied.” .

Sale not to be delayed by reference.

Securities, how didposed of by commissioner.

Mauner of litigating amount of shares.

All sales to be at auction.

Terms of sale to be directed in order.

Commissioners may take securities for purchase- money

Estate for life, how disposed of.

What title passes by sale.

Tenants in dower, &c. allowed a sum in gross.

If consent thereto not glven sum to be deposited in .
Court.

Proportions of proceeds how ascertained.

Unknown tenants in dower, &c. how protccted

Investment for incohate rights.

Dower how relcased.

Terms of sale to be published.

‘Who may not purchase at sale.

Commissioners to report sale.

‘When commissioners to execute conveyances.

Receipt of incumbrancer may be taken if he is a pur--
chaser. _ )

Conveyances, where to be recorded and effect thereof.

‘What the conveyance shall be a bar of.

Proceeds of sale, when invested.

Investments how to be made.

Securities, in name of parties, and filed with clerk.
Clerk shall collect interest.

Partition, when equalized by compensation.

Infants’ share to be paid to guardian;

Guardian of insane person, when quﬂlxﬁed to receive :
share of such person.

Guardian may consent to partition.

State may be made party.

Costs of partition how allowed.

Sgc. 468. When several persons hold and are in posses-

{ition real pro- sion of real property as joint tenants, or as tenants in comi- .

pertyallowed mon in which one or more of them have an estate of inberi-
tance for life or years, an action may be brought by one -
or more of such persons in tke District Court of the proper .
county, for a partition thereof, according to the respective -
rights of the persons interested therein, and for a sale of such .
property or a part of it, if it appears that a partition cannov
Ye made w1thout great prejudice to the owners.

‘
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Sec. 469. The summons shall be addressed by name to o whom sum-
all the joint tenants, or tenants in common, who ‘are known, by address-
and generally to all persons unknown, having, or claiming
an interest in the property.

Sec. 470. The interest of all persons in the property,
whether such persons be known or unknown, shall be set Complainthow
forth in the complaint specifically and par tlcularly as far as 2;’,2‘;{;%?“;;’;1
known to the plaintiff, and if any one or more of the parties ties
or the share or quantity of interest of any of the'parties be
unknown to the plaintiff, or be uncertain or contingent, or
the ownership of the inheritance, depend .upon "executory de-
 vise or the remainder be a contingent remainder so that such K
parties cannot be named, that fact shall be set forth in the ¢
complaint. .

Sec. 471, The plaintiff may at his option make creditors,
having specified or general lien upon the property, or upon b(ir;iirt&zimay
any particular portion thereof, parties to the action. '

Sec. 472. When the lien shall be on an undivided inter-

Lien on indi-
est ot estate of any of the parti es, such hen if partiticn be vidual shares
made, shall be henceforth a charge only on the share assign-
ed to such party, but such share shall be first cha,rged with
ity first proportion of  the cost of the partltlon in preference
to such lien.

Sec. 473, If a party having a share or interest be un-
known or either of the known parties reside -out of the®State, Unknown ow-
‘or cannot be found therein, and such fact be made to appear t,i?&“é‘"d" par
by affidavit, the summons may be served on such absent or
unknown party by publication, directed by the Court or
Judge -in the manner hereinbefore prescribed. When the
publication shall'be made, the summons as published "shall
~ be accompanied by a brief description of the property which
is the subject of the action.

Scc. 474. The rights of the several partles plamtlﬂ's as
well as defendants, may be put in issue, tried and determln- Rights may be: -
ed by such action: And where a defendant shall fail to ang-determined
wer, or where the sale of the premises shall be necessary,
the title shall be ascertained by proof, to the satisfaction of
the Court, before the Judcrment for partition or sale shall be
given, :

Sec. 415.- If it be alleged in the complaint and establish-

ed by evidence to the satisfaction of the Court that the prop- d‘i‘,“;;ﬁ;%ﬁ,g::
eerty, or any part of it, is so situated that partition cannot be tition

‘made without great prejudice to the owners, the Court’ may
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order a sale thereof, and for that purpose may appoint one or
more commissioners, otherwise, upon the requisite proofs be-
ing made, it shall order a partition aecording to the respec-
tive rights of the parties as ascertained by the action and
appoint three commissioners thereof, and shall designate the
portion to remain undivided for the owners whose interests
remain unknown or not ascertained.

Skc. 476. In making the partition, the commissioners
shall divide the property, and allot the sevetral portions
thereof to the respective parties, quality and quantity rela-
tively considered, according to the respective rights of the
parties, as determined by the Court, designate the several
portions by proper land marks, and may employ a surveyor,
with the necessary assistant to aid them therein.

Sec, 471, The commissioners shall make report to the
Court of their proceedings, specifying the manner of execu.
ting their trust, describing the property divided, and the

shares alloted to each party, with a partlculm description

of each share.”
Sec. 478. The Court may confirm or set aside the report,
and if necessary ‘appoint new commissioners; upon the re-
port being confirmed, judgment shall be rendered, that such
partition be effectual forever, which judgment shall be bind-
ing and conclusive : .
1.-On all the parties named therein and their legal repre-
gentatives who have at the time any interest in the property,
divided, as owners in fee, or as tenants for years, or as enti-

tled to the reversion, remainder, or inheritance of such prop- -

erty, after the determination of a peculiar estate therein, or

‘who by any contingency may be entitled to a beneficial in-

terest in the property, or who have an interest in an individ-
ual share thereof, as tenants for. years, for life, by the curte-
sey, or in dower.

.. 2. On all persons 1nterested in the propelty who may be

Tenants in

known, to whom notice shall have been given of the applica-
tion or partition, by the publication directed by section
eighty-two of Title six ; and,

3. On all other persons claiming from such parties or per-
sons or either of them,

Skc. 479. But such judgment and partltlon shall not af-
fect tenants or persons having claims as tenants in dower,

dower not af-lyy the curtesy, or for life, to the whole of the property wlich

fected

shall be the subject of the partition ; nor can such judgment

’
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and partition preclude any persen except such as are speci- -
fied in the last section, from claiming title to the property in
question, or from controvertmg the title of the parties be-
tween whom the partition is made. ’
" Sgc. 480. The espenses of the commissioners, including
those of surveyor and his assistants, when employed, shall
be ascertained and allowed by the Court, and the amount
thereof, together with the fees allowed by law to the com-
missioners, shall be paid by the plaintiff, and may be allowed
as part of the charges:

Sec. 481, If the commissioners repmtto the Court that
the property, of which partition shall have been directed, or Sale,dwhen
any distinct portion thereof shall be sp situated that a par- ¢
tition thereof cannot be made without great prejudice to the
owners, and the Court shall be satisfied that such report is
correct,: it may thereupon, by an order, direct the commis
gioners to sell the property or portions so situated:

Sec. 482, When a part of the property only shall be-or- ‘
dered to be sold, if there be an estate by the curtsey, in |, estate to

_dower, or for life, or year$, in an undivided ‘share of thebe set off
property, the whole of said estate may be set off in any part
of the property not ordered to be sold:

Sec. 483, Before the making of an order for sale, where
the creditors having specific liens have ndt been made .
parties, the Court, on the motion of either party, shall directbgrﬁgé’;s?:z
the plaintiff to amend his complaint if necessary, by making ties
every person having a specified lien on the undivided inter-
est or estate of any of the parties, by mortgage, divise, or
otherwise, a party of the action.

Sec. 484. The plaintiff shall produce to the Court the
certificate of the Clerk of the District Court, where the prop‘tgg‘l’)‘;’og:l’_’fy‘m
" erty is situated, showing whether there are any general liens
by judgment upon the property or any part thereof. .

Sec. 485. Unless it be made to appear to the Court, by
the certificate of the Clerk, pursuant to the last section, that
there are outstanding no general liens fipon the property, or Reference a8
on any share or parcel thereof, the Court shall order a refer- 1t ien®
ence to ascertain them: But if it shall appear by the cer-
tificate, that there are outstanding of record, such general
liens, the Court shall appoint a commissioner to ascertain
whéther such liens have been paid, or if not paid, what
-amount remains due, or secured by them respectively, and
the order of priority in which they are entitled to be paid
out of the property.

Plaintiff topay
expenses
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Credito;s to SEec. 486. The plaintiff shall cause a notice to be served
make proof a4 Jeast ten days before the time for appearance, on each
person having such general liens, to appear before the com-
missioner, at a specified time and place, to make proof by his
own affidavit or otherwise, of the true amount due or to be-

' come due, contingently or absolutely, on his. judgment.

Sec. 487. The commissioner shall receive the evidence

and report the names of the creditors whose liens are estab-
Duty of com-Jighed, the amounts thereof, and their priority, respectively,
missioners
and if such liens shall be contingent, he shall specify them.
He must attach to his report the proof of service of the
notices, and the affidavits and copies of other evidence be-
fore him. .
Sec. 488. Any credltor having a lien, and being dissatis-
fied with the report of the commissioner, may move the Court
pgﬁé‘%g‘;g&gg’ to correct it at any time' before distri'bujuion of the proceeds
of sale, on ten days notice to the plaintiff, and the other per-
gons in'whose favor liens are reported, and thereupon the
Court may correct the report on the evidence reported, or if
necessary, may order a new reference of the whole or of any
part of the matter. When confirmed, the report shall be
“conclusive of the rights of the several creditors on whom
notice was served. .
‘Sec, 489. The proceeds of the sale of the incumbered -
salgmceeds of property shall be applied, under the direction of the Court, as
follows
" To pay its just proportion of the general costs of the
actlon

2. To pay the costs of the commissioner..

8. To satisfy aund cancel of record the several liens, in
their order of priority, by payment of the sums due, and to
becorme due, the amount remaining due to'be serified by affi-
davit at the time of payment.

4. The residue among the owners of the property sold
according ‘to_their respective shares.

Sec. 490. The proceedings, to ascertain the amount of
incumbrances, and to determine their priority, as above pro-

Balo mot de- vided, or those herein authorized, to determine the rights of

yed parties to funds paid into Court, shall not delay the sale nor
affect any other party whose rights are not involved in:such
proceedings.

Sec. 491. The proceeds of ‘sale, and the securities taken
by the commissioners on any part thereof, may be distribu-
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“ted by them to the persons entitled thereto whenever the Securities
- Court so directs ; butin case no direction shall be given, all
- such proceeds and securities shall be paid into Court, or be
deposited as required by law, or directed by the court.
Sec. 492, When the proceeds of sale of any shares or
parcels, belonging to persons who have become parties to Lﬂ;]gatmgg,. :
-the action, and who are known, shall be paid into Court, the mount ma’
-action may be continued as between such parties, for the de-
termination of their respective claims thereto, which shall be
- ascerfained and adjudged by the Court ; further te stimony
may be taken'in Court, or by a commissioner, at the discretion
~of the Court, and the Court may if necessary, require such
- parties to present the facts or law in controversy, by plead-
ings as in an original action. .
Sec. 493.  All sales of real property made by commission- Sales at aue-
-ers under this chapter, shall be made by pubhc auction to tion
the hlghest bidder, upon notice published in the manner re-
quired for the sale of real property on execution ; the notice’
shall state the terms of the sale, and if the property or any
part of it is to be sold subject to a- prior estate, charge, or
specific lien, that shall be stated.in the notice. .
Skc. 494. The Court shall, in the order of sale, direct - the
terms for credit which may be allowed for the purchase mo- Terms of sale.
Securities
ney, of any portion of the premises, of which it may direct
-a sale on credit, and for that portion of which the purchase
money is required by the provisions hereinafter contained,
to be invested for the benefit of unknown owners, infants,
parties out of the State, or tenants in dower, or by the cur-
tesy, or for life, or years, when the estate of such tenants are
ordered to be sold :
Sgc. 495, The commissioners may take separate mort- Securities for
. gages and other securities for the wole, or convenient por-purehase mo-
tions of the purchase money, on such parts of the property,®ey.
 as are directed by the Court to be sold on credit, in the name
. of the Clerk of the District Court, and his successor in office,
and for the shares of any known owner of full age, in the
name of such ewner.
Sgc. 496. VVhen the estate of a tenant in dower, or by the -
- curtesy, or for life, or years, in the whole or any part of the o
property in question, has been admitted by the parties, or Estatefor life:
- ageertained by the Court to be existing at the time of the
. order of sale, and the person entitled to -such estate has
".been made g patty to the action,.such estate may be first set
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off out of any part of the property, and a sale made of such
parcel, subject to the prior unsold estate of such tenant
therein ; but if in the judgment of the Court, a due regard-
to the mterest of all the parties require . that such estate be -
sold, the sale may be so ordered.

Sec. 497. 1If a sale of the property, including such estate,
shall be ordered, the estate and interest of every such tenant
or person shall pass thereby; and the purchaser, his heirs.-
and assigns, shall hold the property, discharged from all
claims, by virtue of such estate or interest, whether the same
be to the individual share of a joint tenant, or tenant'in com-
mon, or to the whole, or any part of the property sold.

Sec. 498. The persons entitled to such estate, in dower,.
tenancy by curtesy, or tenancy for life or years, whose es-
tate shall have been gold, shall be entitled to receive such:
sum in gross as may be deemed upon principles of law appli-
cable to annuities, a reasonable satisfaction for sueh estate,.

“and which the person so entitled may consent to accept in--

stead thereof. by an instrument under seal duly acknowledged-

“or proved, in the same manner as deeds for the purpose of’

ed in court

Proportione

of proceeds

record.
" Sec. 499.  If such consent be not given at or before the

.. report of sale, the Court shall ascertain and determine what
Bum deposit- v

proportion of the proceeds of the sale, deducting expenses,
will be a just and reasonable sum to be invested for the bene-
fit of the person entitled to such estate in dower, by the cur-
tesy, or for life, and shall order the same to be deposited in.
Court for that purpose.

Sgc. 500. The proportions of the proceeds of the sale to:
be invested, shall be ascertained and determined in the sev-
eral causes as follows:

1. If an estate in dower be included in the order of sale-
its proportions shall be one-third of the proceeds of the sale-
of the property, or of the sale of the individual share of such
property, upon which the claim of dower existed:

2. If an estate by the curtesy, or other estate for life or
years, be included in the order of sale, its proportion shall
be the whole proceeds of the sale of the property or of the
sale of the individual share thereof in which such estate may -
be. .

And, in all cases, the pro'p'ortion of the expenses of pro.
ceedings shall'be deducted: from the proceeds of the sale.

Sec. 501, If the persons entitled to such estate in dower: .
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by the curtesy, or for life or years, be unknown, the Court ., o .00
shall provide for the protection of their rights in the same antsin dower
manner, as far as may be, as if they were known and had . y
a,ppeared ‘

Skc. 502. In all cases of sales in pa1t1t10n when it shall
appear that a married woman has an inchoate right of dower

" in any of the property divided or sold, or that any person hag Incohate rights:

a vested or contingent future right or estate therein, the
Court shall dscertain and settle the proportional value of such
inchoate, contingent or vested right or estate according .to
the principles of law applicable to annuities and survivor-
ships, and shall direct such proportion of the proceeds of the
sale to beinvested, secured or paid over in such manner as
to protect the rights and interests of the parties.

Sec. 503, A married woman may release such right, inter-
est or estate to her husband, and acknowledge the same in rellg:‘s?zfar how
the manner required by law in respect to the acknowledg-
ment of deeds by married women, before any officer author-
zed to take acknowledgment of deeds, or, if executed out of
this State, before any officer residing in the state, territory
district or county where the acknowledgment is made, who
is aunthoized to take the acknowledgment of deeds to be re-
corded in this State. Upon the release, the share of the pro-
ceeds of the sale arising from her contingent interest shall
be paid to her husband; and the release, or the payment, in-
vestment or otherwise securing of a share of the proceeds of
a sale, shall be a bar against such right, estate or claim.

Sec. 504. The terms of the sale shall be made known at Terms of sale
the time; and if the premises consist of distinct farms or P ublished
lots they shall be sold separately.

Sec. 505. Neither of the commiissioners, nor any person for may nob.
the benefit of either of them, can be interésted in the pur-purchase:
chase, nor the guardian of an infant party be interested in
the purchase of any real property,'being the subject of the
action, except for the benefit of the infant. All sales contrary
%o the provisions of this section, shall be void.

Sec. 506, After completing the sale, the commissioners
shall report the same to the Court, with a description of the gommissioners:
different parcels of land sold to each purchaser, the .name of to report sale
the purchaser, the price paid or secured, the terms and con- .
ditions of the sale, and the'securities, 11' any taken; the re-
port shall be filed in the office of the Clerk of the DIStI‘lCt
Court of the ,county where the party shall be situated.
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. Sec. 507. If the sale be confirmed by the Court, an ordey
«Commissioners Shall be entered, directing the commissioners to execute con- -
$§§§§§‘Z o veyances, and take securities pursuant to such sale, which
» they are authorized to do; such order may also give direc-
tions to them respecting the disposition of the proceeds of
the sale.
Sec. 508, When a party entitled to a share of the prop-
Receipt'of in- ETtYs OF an incumbrancer entitled to have his lien paid out of
-cumbrancer ta the sale, becomes a purchaser, the commissioners may take
‘ken if a pur .
~chaser his receipt for so much of the proceeds of the sale as belongs
to him, and shall also pay over to the plaintiff or his attor-
ney, and take his reéceipt for the costs and charges of the
action. _ ‘ A
Sec. 509. The conveyances shall be recorded in the county -
Conveyance where the premises are situated, and shall be a bar against
-recorded
all persons interested in the property in any way, who shall
have been named as parties in the action, and against all
such parties and persons as were unknown, if the summons
have been served as is directed by Section 351 of Title 13, and
against all persons having claims from them or either of them,
Sec. 510. The conveyances shall also be a bar against all
a b‘i‘;n"eyance persons having specific or general liens or incumbrances, by
' ‘judgment, on any undivided share or interest in the premises
sold, who shall havo been served with notice, as prescribed
by Sectionsg 352 and 353 of Title 13, and also against all per-
sons having specific liens of any undivided share or interest
therein, ‘who shall have been made parties to the action; but
no creditor having such specific lien can be affected by the
sale or conveyance, unless he has been made a party:
Sec, 511. When there shall be proceeds of sale belonging
Proceeds in- t0 an unknown owner, or to a person without the State, who
 vested has no legal representative within it, or when there shall be
proceeds arising ‘from the sale of an estate subject to the
prior estate of a tenant in power, or by the curtesy or ten-
ant for life, or years; which shall be paid into Court, or de.
posited with an officer by order of the Court, the same shall
be invested in securities on interest for the benefit of the
persons entitled thereto. ,
Skc. 512, 'When security for the proceeds of sale shall be -
F taken, or, when an-investment of any such proceeds shall be
Tnvestment made, it shall be done, except as herein otherwise provided,
‘howmadé iy the pame of the Clerk of the District Court of the county
where the papers are filed, and his successors in office, who,

’
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shall hold the same, for the use and benefit of the parties in-
terested, subject to the order of the Court. .

Skc. 518, When “security shall be taken by the commis-
sloners on a sale, and the parties interested in such security,
by an instrument in writing under their hands, delivered to
the commissioners, agree upon the shares and proportions
to which they. shall be respectively entitled, or when such
shares and proportions have been previously adjudged by
the Court, such securities shall be-taken in the names of, and
payable to the parties respectively entitled thereto, and must
be delivered to such parties upon their receipt therefor. ; such
agreement and receipt shall be returned and filed with the
clerk. ' '
~ Skc. 514. The clerk in whose name a security shall be Clotk collect
taken, or by whom an investment shall be made, and his suc-interest
«cessors in office, shall receive the interest and prmcxpal as it
becomes due, :ind apply and invest the same as the Court
may dlrect and shall file in his office, all securities taken,
and keep an account, in a book p10v1ded and kept for that
purpose, in the clerk’s office free for inspection by all persons,
of investiments, and moneys received by him thereon, and
the disposition thereof, '

Sgc. 515. When it shall appefu that partition cannot be

- made equal between the parties, according to their respect- Partition

ive rights, without prejudice to the rights and interest of
some of them, the Court may adjudge compensation to be
made by oneparty, to another for equality of partition ; but
such compensation shall not be required to be made to oth-
ers by owners unknown, nor by infants, unless in case of an
infant; it ghall appear that such child has personal property .
sufficient for that purpose, and that such child’s interest will
be promoted thereby. .

Sec. 516. When the shares of an infant shall be sold, the
proceeds of the sale may be paid by the commissioners mak- y,pnsg share
ing the sale, to its general guardlau or to the special guar-
dian appointed for such child in the action, if such general or
special guardian, before the payment of such share into
Court shall have given the security required by statute.

Sec. 517. The Guardian who may be entitled to the cus- Guardian of

tody and management of the estate of an insane person, or sane person
-other person, adJudged incapable of conducting his own af-

fairs, whose interest in real property shall have been sold,

may receive in behalf of such person his share of the pro-_

Secur ities
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ceeds of such real property, from the commissioners, if.the
Guardian before the money is paid into Court, shall have
executed with sufficient sureties, an undertaking approved
by a Judge of the District. Court, that he will faithfully dis-
charge the trust reposed in him, and will render a true and
just account to the person entitled, or to his legal represen-
tative. '
Sec. 518. The general Ggardian of an infant, and.the
Guardian con- Guardian entitled to-the custody and arrangement of an
 seut 10 partl gstate of an insane person, or other person adjudged incapa-
ble of conducting his own affairs, who shall be entitled to

"real estate, held in joint tenancy, or in common, or in any -
other manner, to authorize his being made party to an action

for the partition thereof, may consent to a partition, without -

action and agree upon the share to be set off to such infant,

or other person entitled, and may execute a release in his

behalf to the owners of the shares of the parts to which they

' may be respectively entitled, upon an order from the Court.

Sec. 519. The State may be made a party to %n action
for the sale or partition of real property, in which case, the

pfrg'“’ made summons and complaint shall be served upon the Attorney
General, who shall appear on behalf of the State.

See. 520. The costs of partition, including fees of com-
missioners, and other disbursements, shall be paid by the
parties respectively entitled to share, in the lands divided,

Costs of par-in proportion to their respective interests therein, and may
tition, Mow al b included and. specified in the judgment; in that case,
they shall be a lien on the several shares, and the judgment
‘may be enforced by execution against the parties separately.
Where hqwever a litigation shall arise between some of the

parties only, the Court may require the expense of such liti-
gation, to be paid by the parties thereto, or any of them, as

shall be equitable.

3.—Acrioxs ror Nuisances, Wasrg, &c.

Secrrox 521, Nuisance defined, action thereon.
522, 'Who may bring action for waste.
528. What judgment allowed.
524. Damages for wilfully cutting trees.
525. When damages mitigated.
526. What can be recovered for cutting timber for highway.
527. Damages for forcible eviction.
528. Damages for three times the amount may be recovered

in case of forcible eviction of party with good title.’
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Sec. 521. Anything which is injurious to health, or inde-
cent, or offensive to the senses, or an obstruction to the free Nuisance de-
use of property, so as.to interfere with the comfortable en- fioed, action
joyment of life or property, is a nuisance and the subject of
an action ; such action may be brought by any person whose
property shall be injuriously affected, or whose personal en-
joyment shall be lessened by the nuisance, and by the judg-
ment the nuisance may be enjoined or abated, as well as
damages recovered.
" Src. 522. If a.Guardian tenant by the curtesy in dower
for life or years, joint tenant, or tenant in' common of realmgcﬂz{bf‘ggg
property, commit waste thereon, any person injured by the Waste
waste may bring an action against him therefor, and for the
stay thereof, in which action there may be judgment for
treble damages, forfeitare of the estate of the party offend-
. ing, and eviction from the property. _
See. 523. Judgment of forfeiture and e viction shall only
be given in favor of the person entitled-to the reversion,
agmnst the tenant in ‘possession, when the injury to the Wiat judg-
estate in reversion shall be adjudged in the action to be ment allowed
equal to the value of the tenant’s estate or unexpired term, '
or to have been done'in malice. .
'Sec. 524. Every person who shall cut down or carry off
any wood or underwood, tree, or timber, or girdle or other- Damages for
wise injure any iree, timber, or shrub, on the land of another wifully cut.
person, or in the street or highway in front of any persons- ting trees
house, village or city or cultivated grounds, or on the com
mons, or public grounds of any city or town, or on the street
or highway in front thereof, without lawful authority, shalj
be liable to the owner of such land, or to such city -or town,
for treble the amount of -damages which may be assessed
therefor, in a civil action in any Court ‘having jurisdiction,
except as provided in the next section.
Sec. 525. If, upon trial of such action, it shall appear :nhat
the trespass was casual or involunfary, or that the defend.:
ant had probable cause to believe that the land on which. the gezvg‘;';‘i;:t‘:é"
trespass was committed was his own, or that of the person in ’
whose service, or by whose direction, the act was done, judgz
ment shall be given for only the single damages assessed in
the action.
Sec. 526. Nothmg in the 1ast two sections authorizes the
recovery of more than the just value of the timber taken from What can be
uncultivated wood-land for the repair of a public highway or re¢overed &°
bridge upon the land, or adjoining it.
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Damagesfor SEC. 527. If a person be put out of real property in a for
forcible - e¥ic- giple manner, without lawful anthority, or being so put out,
be afterwards kept out by force, recover damages therefor,
judgment may be entered for three times the amount at which

the actual damages are assessed. ‘

Sec. 528. In case of forcible entry or forcible detention, if
Damagesmay & Person claiming in good faith under cover of title to be
be recovered  rightfully in possession so put.out, or Kept out, recover dam-
ages the reforjudgment may be entered in his favor for three

times the amount at which th actual damages are assessed.

OF SPECIAL PROCEEDINGS.

Designation of Parti(;s and Judgment.

1.
2. Of Writs of Mandamus,
3. Of Writs of Prohibition.
4. Of the Writ of Labeas Corpus.
’ lid
e 1.—DzsiexatioN OF PARTIES AND JUDGMENT.

Seerion. 529, Partics, how designated in special proceedings.
530. Judgment same as in civil actions.

: Sgc. 529.  The party prosecuting a special proceeding shall

Parties, h oY -
desigié‘iid *"be known as the pluintiff, and the adverse party as the de_

fendant. ‘ A
Sec. 530. A judgmentin a special proceeding is the final

. x;;‘édt{!l';lesit'vudetermination of the rights of the parties therein. The defi-
actions nitions of a motion and and an order in a civil action, are ap

plicable to similar acts in a special proceeding.
'2—OF Wrirs or Maxpanus. (1)

Secrion 531, Mandamus, how regulated.

532. 'When and to whom issued.

583. "Not issued when remedy in ordinary course of law.
534. Writ alternative or peremptory.

535. Procecdings. :

536. Answer as in civil action.

A\' ) 537, If no answer, peremptory writ allowed.
538. No pleadings but writ and answer.
539

540. } Issue of fact, how tried.

541. 'Trial same as in civil action.

542. If Judgment for Plaintiff, damages recovered.
543. Whe: fine may be imposed.

544. District Courts to have original Jurisdiction.

_(1) See Sec. 332, Title 13.
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Sec. 531, The Writ of Mandatus is rcgulated as in this' Mandamus,
Title prescribed. how regulated:
Skc. 532. It may be issued to any inferior tubunal COI  When and to:
poration, board or person, to compel the performance of an Whom issued
act, which the law specially enjoins, asa duty 1esult1ng from
an office, trust or station; but though it may require an infe-
rior tr 1buna1 to exercise 1ts judgment, or proceed to the dis-
.charge of its functions, it cannot control judicial discretion. )

Sec. 533. The Writ shall not be issued, in any case, where o,ﬁﬁg;f;“ed -
there is a plain, speedy and adequate remedy in the ordinary gourso of
course of the law. It shall be issued on the information of °
the party beneficially interested.

Sec. 534. The Writ is either alternative or peremtory. writalterna-

The alternative Writ shall state concisely the facts, showing E;‘;to‘fy pexe
the obligation of the defendant to perform the act,. and his
omission to perform it, and command him, that immediately
after the receipt of the Writ, or at some other specified time,
he do the act required to be performed, or show cause before
the Court, out of which the Writ issued, at a specified time
and place, why he has not done so; and that he then and
there return the Writ, with his certificate of having done as
he is commanded. The Peremptory Writ shall be in a simi-
lar form, except that the words requiring the defendant to
-show cause why he has not done as commanded, shall be
" omitted. "When the right to require the performance of the
" act shall be clear, and it shall be apparent that no valid ex-
cuse.can be given for not performing it, a Peremptory Man-
damus may be allowed in the first instance; in all other cases
the alternative writ shall be first issued.

Sec. 535. . The motion for the writ, the allowance and the
service thereof, and the enforcement of obedience thereto,
shall be such as is provided in case of Writs of Review.

Skc. 536. On the return day of the. alternative writ, or Answer
~ such further day as the Court may allow, the party on whom
the writ shall bave been served, may show causé by answer,
made in the same manner as an answer to a complaint in a |
civil action. : '

Szc. 587, If no answer be made, a peremptory mandaté
shall be allowed against the defendant; if an answer be made Writallowed
containing new matter, the same shall not in any respect
conclude the plaintiff, who may, on. the trial or other proceed-
ings, avail himself of any valid objection to its sufficiency; or
may countervail it by proof' either in direct denial, or by way
of avoidance.

Proceedings:
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See. 538.  No ather pleading or written allegation shall be
allowed than the writ and answer; these shall be the plead-
ings in the case, and have the same effect, and shall be con-
strued and may be amended in the same manner as proceed- -
ings in a civil action, and the issues thereby joined, shall be

‘tried and the further proceedings had, in the same manner as
in civil action. .
Sec. 539. Issues of fact, joined in the case of mandamus
where the same is issued out of the Supreme Court, may be
Issue of fact tried as provided in the next section. '
SEc. 540. When the parties consent thereto, the Court may
- try the issues of fact arising upon the pleadmg‘s or the same
may be referred, as in civil actions in the Districs Court ;
but when either party refuses to consent to a trial, other than
a trial by jury, the said Supreme Court may order a jury of
\ twelve men, (possessing the requisite qualifications for jurors
in the District Courts,) to be summoned to appear forthwith,
before the said Court, to try the said issue ; and in case any
.of the jurors,.so summoned, should for any cause be rejected,
or be disqualified to act as a juror in the case, the Court may
-order others to be summoned until a Jury shall be obtained.
Sec. 541. When a Jury shall be empanneled, the same
Jiirial same a8 proceedings shall be'had as.in the trial of a civil action in
the District Court.

Damazes ro- Sec. 542.  If judgment be given for the plaintiff, he shall
overed recover the damages which he shall have sustained, to be

‘ascertained by the Court, or Jury, or by Referees, as in a civil
action, together with costs and charges, and a peremptory
mandamus shall also be awarded without delay.

No pleadings

Sec. 543. Whenever a peremptory. mandamus shall be di-
rected to a public officer, body, or board, commanding the
performance of any public duty specially enjoined by law, if
it appear to the Court, that such officer or any member of such
body or board has, without just excuse, refused or neglected
to perform the duty so enjoined, the Court may impose a fine
‘not exceeeding two hundred and fifty dollars, upon every such
officer or member of such body or board ; such fine, when
collected, shall be paid into the State Treasury, and the pay-
ment of such fine shall be a bar to an action for any penalty
incurred by such officer, or member of such body or board,
by reason of his refusal or neglect to perform the duty so
-enjoined.

Hine imposed
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Sec. 544. The several District Courts of this State shall Original ;u- '
‘have original jurisdiction in cases of mandamus, except jp Misdiction
cases where such writ is directed to one of the Judges of
-said District Court in his official capacity, and the said Court
shall proceed upon all such cases, in the same manner as in a
~civil action, except as hereinbefore otherwise provided.

3.—Wgris or PROHIBITION.

Secrron 645,  'Writ of Prohibition to issue from Supreme Court—where
issued—contents thereof.
546. Service and return.
547. Proceedings when party shall adopt return.
648. Proceedings-when party shall not adopt return.
549. Court to render judgment.
560. Prohibition absolute, when granted.

Skc. 545. Writs of Prohibition-shall only be issued out. of
the Supreme Court, and such writs shall be applied for. upon Jiis of prohis
affidavit by motion to the Court, ora J udge thereof in vaca- .
- tion, in the same manner as Writs of Mandamus ; and if the
cause shown shall appear to the Court or Judge to be suffi-
cient, a writ shall thereupon be issued, which shall command
the Court and party, or officer to whom it shall be directed, to Co-
--desist and refrain from any further proceedings in the suitor
matter specified therein, until the next term of said Supreme
-Court, or the further -order of the Court thereon; and toshow
cause at the next term of said Court, or some day to be
named in the same term at the option of the Conrt, if issued
in term time, why they should not be absolutely restrained
from any further proceeding in such suit or matter,
Skc. 546.  Such writ shall be served upon the Court and
party or officer, to whom it shall be.directed, in the Asamer Serziee and
manner ag a Writ of Mandamus ; and a return shall in like
- manner be made thereto. by such Court, which may be en- -
forced by attachment,
Sgc. 547. If the party to whom such Writ of Prohibition
shall have been directed, shall, by an instrument ln writing  pye adopt
signed by him and annexed to such return, adopt ‘the sameTeturn
return, and rely upon the matters therein contained, ag suffi-
cient cause why such Court shall not be restrained, as men-
tioned in said writ, such party shall thenceforth be deemed
the defendant in such matter, and the person prosecuting such
writ may take issue, or demur to the matters so relied upon
. by such defendant; and the like proceedings shall be. had for
. -9 :
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" the trial of issues of law or fact joined between the parties,

Party not a-
dopt return

.

Judgment,

Frohibition

and for the rendering of Judgment thereupon, as in a man-

damus. .

Sec. 548. If the party to whom such Writ of Prohibition ,
‘shall be directed, shall not adopt such'return, as above pro-
vided, the party prosecuting such writ shall bring on the ar-
gument of such return, as upon a rule to show cause ; and
he may, by his own affidavit, and other proofs, controvert the
matters set forth in such return.

Sec, 549. The Court, after hearing the proofs and allega-
tions of the parties, shall render judgment either that a pro-
hibition absolute, restraining the said Court and party or
officer, from proceeding in such suit or matter do issue,’ or a
writ of consultation, authorizing the Court and party to pro-
ceed in the suit or matter in question, and may make and en-
force such order in relatign to costs and charges, and the
amount thereof, as may be deemed just. :

Sec. 550. If the party to whom such first writ of prohi-,
bition shall be directed, shall adopt the return of the Court
thereto, as above provided, and judgment shall be rendered
for the party prosecuting such writ; a prohibition absolute
shall be issued, but if judgment be given against such party,
a writ of consultation shall be issued as above provided.

4,—Or tae Wrir or Hiress Corpus.

Secrion 551. Who may obtain Writ of Habeas Corpus.
£52. Who not entitled to it.
553. Application how and to whom made.
554. When proof that no officer is in proper county, required.
555. Petition what to contain.
556. Writ to be granted without delay.
557. Form of writ,
6558. Writ not discharged for defect in form.
559. Penalty if officer refuse to grant writ.
560. Return what to contain.
561. Officer to bring person in custody before the Court.
562. If return be insufficient, attachment may issue.
563. If sheriff neglect to return writ, attachmen to issue- to
. coroner.

564. Precept to sheriff.
565. Precept, how exccuted.
466. Officer to inquire into cause of imprisonment.
567. If no legal cause, person to be discharged.
568. “When party to be remanded.
569. In what cases party to be discharged.

= 470. Legality of judgment or order not to be inquired into..

)

t
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571, On commitment for criminal offence, how to proceed.
572. 1If party remanded, to whose custody given.
573. Until judgment, party how kept,.
574. Notice when to be given to adverse party:
6756. Notice when to be given to District Attorney.
576. Return may be controverted.
577. In case of sickness, how to proceed.
578. Obedience to writ or order enforced by attachment,
579. Officer not liable to action for obeying writ.
580. Party, once discharged, cannot be again imprisoned for
. same cause, when not deemed same cause. '
581. Penalty for imprisoning person, who hag been dis-
‘charged., -

ggg }Tmnsfer’ring party to elude writ, a misdemeanor. .

. 584. Person aiding and assisting, guilty of a xmsdemeanor
585. Punishment on conviction.
586. In case of ‘danger that party will be carried off, warrant -
may issue.
587. Arrest of person having custody of party.
588. Warrant and proceedings.
589. Person to be committed or bailed.-
590. Penalty for refusing to deliver copy of order.
591. Writ when made returnable.
592. Writ to be endorsed.
598. Writ by whom served.

' ggg } Writ how served.

596, Duty' of officer to obey writ. Charges of bringing up

prisoner may be ordered to be paid ; when return to

* be made. Writ to bring up prisoner to testify.
Common-law provisions abrogated. -

Skc. 551,  Every person imprisoned or otherwise restrained:
of his liberty, except in the cases in the following section spe-
cified, may prosecute a Writ of Habeas Corpus according to
the provisions of this Title, to obtain relief from sich im-
prisonment or restraint, if it shall prove unlawful.

_ Sec. 552. The following persons shall not be entitled to
prosecute such writ:

1. Persons committed or detained by virtue of any process Who not enti-
issued by any Court of the United States or any Judge %°d
thereof, in cases,where such Court-or Judge has exclusive
jurisdiction under the Laws of the United States, or shall,
have exclusive jurisdiction by the commencement of suits in
such Court. ,

2. Persons committed or detained by virtue of the final
judgment or decree of any competent tribunal of civil or
criminal jurisdiction, or by virtue of an execution issued
upon such judgment or decree.

Habeas corpus



132 CODE OF . [Z%tle 1.

But no order of commitment for any alleged contempt or
upon proceedings as for contempt, to enforce the rights or
remedies of any party, shall be deemed a judgment or decree

. within the meaning of this section: nor shall any attachment
or other process issued upon such order be deemed an execu-
tion within the meaning of ‘this section. :

Sec. 553.  Application for such writ shall be made by peti-
hov;‘l’g‘;,"gt“:‘; tion, signed either by the party for whose relief it is intended
whom made or by some person inhis behalf, as follows:—To any Judge of

the Supreme or District Court being within the county where
the prisoner is detained : or, if there be no such officer within
such county, or if he be absent or for any cause incapable of act-
ing, or have refused to grant such writ,—then, to some officer
having such authority residing in any adjoining county.

Sec. 554, Whenever application for any such writ shall
be made-to any officer not residing within the county where

coligt;fﬁcer 2 the prisoner shall be detained, he shall require proof by the

- oath of the party applying, or by other sufficient evidence,

that there is no officer in such county authorized to grant the

writ; or if there be one, that he is absent, or has refused to

grant such writ; or for some cause, to be specially set forth,

is incapable of acting, and if such proof be not produced, the
application shall be denied.

Sec. 555. The petition must state in substance

1. That the person in whose behalf the writ is applied for,

potition 1S imprisoned or restrained of his liberty, the officer or person
by whom he is so confined or restrained, and the place where,
naming both parties, if their names be known, or describing
them if they are not.

-2. That such person is not committed or detained by vir-
tue of any process, judgment, decree, or executlon spe01ﬁed
in section 252.

3. The cause or pretense of such confinement or restraint,
according to the best of the knowledge and belief of the
party.

4. Ifthe confinement or restraint shall be by virtue of
any warrant, order, or process, a copy thereof shall be au-
nexed, or it shall be averred that by reason of such prisoner

° being removed or concealed before the application, a demand
of such copy could not be made, or that such demand was
made, and the legal fees therefor tendered to the officer or

_person having such prisoner in his custody, and that such
. copy was refused.
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5 If dihe imprisonment be alleged to be illegal, the peti-
_ tion shall ‘also state in what the alleged illegality consists.

6. It shall be verified by the oath of the party making the °

application.

Sec. 556. Any officer empowered to grant any writ ap-
plied for under this chapter, to whom such petition shall be
presented, shall grant such writ without delay, unless it
shall appear from the petition itself, or from the documents
annexed, that the party applying therefor is, by the provi.
sions of thig Title, prohibited from prosecuting such writ,

Sec. 557. Every writ of labeas corpus, issued under the pro-

visions of this Title, shall be substantially in the following
form :

In the name of the State of anesota (1) to the sherlﬁ‘ of,
&c., (or to A. B.)

Writ granted

Form of writ

“You are hereby commanded to have the body of C. D, by ~

you imprisoned and detained, as it is said, together with the
time and cause of such imprisonment and detention, by what.

soever name the said C.D. shall be called or charged, before .

E. F., Judge of the District Court, as &c.. (or immediately
after the receipt of this writ,) to do and receive what shall
then and there be considered concerning the said C.D.- And
have you then and there fhis writ.: “Witness. &c.”

Sec. 558., Such writ of habeas corpus shall not be disobeyed
for any defect or form. It shall be sufficient:

1. If the person having the custody of the prisoner be des-
ignated either by his name or office, if he have any, or by his
own name, or if both such .names be unknown, or uncertain,
he may bé described by an assumed appellation, and any
one who may be served with the writ, -shall be deemed the
person to whom it was directed, although it may be directed
to-him by a wrong name or description, or to another person.

2. If the person- directed to be produced, be designated by.

name, or if his name be uncertain or unknown, he may be de-
scribed in any other way, so as to designate the person
intended. .

See. 559. If any officer, authorized by the provisions of

Defect in writ

this chapter, to grant writs of kabeas corpus shall “wil- Penaltyto of-
fully refuse to grant such writ when legally applied for, he ficer

shall forfeit for every such offence, to the party aggrieved, one
thousand dollars. -
Sec. 560. The person upon whom any such writ shall

(1) In Majority R: port, sec. 905.
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have been duly served, shall state in his return pl4inly and
unequivocally: '

1. Whether he have or have not the party in his custody
or power, or under his restraint, and if he have not, whether
he has had the party in his custody, or under his power or re-
gtraint, at any time and what time, whether prior or subse-
quent to the date of the writ.

. If he have the party in his custody or power’, or under
his restraint, the authority and true cause of such imprison-
ment or restraint, setting forth the same at large. '

8. If the party be detained by virtue of any writ, warrant,
or other written authority, a copy thereof shall be annexed to
the return, and the original shall be produced and exhibited
on the return of the writ, to the officer before whom the same

. isreturnable.

4. If the person, upon whom such writ shall have been
served, shall have had the party in his power or custody, or
under his restraint, at any time prior or subsequent to the
date of the writ, but has transferred such custody or restraint
to anether, the return shall state particularly to whom, at
what time, for what cause, and by what authority such trans-
fer took place. The return shall be signed by the person
making the same, and except where such person shall be a
sworn public officer, and shall make his return in his official
capacity, it shall be verified by oath.

Skc. 561. The person or officer on whom the Habeas Corpus

Person bafore Shall have been served shall also bring the body of the per-
court

Retarn insuf-
ficient

gon in his custody, according to the command of such writ,
except in case of the sickness of such person, as heremafter
prov1ded

Skc. 562. If the person upon whom such writ shall have
been duly served shall refuse or neglect to obey the same, by
producing the party named in such writ and making a full

. and exp11c1t return to such writ within the time required by

the provisions of this Title, and no sufficient excuse shall
be shown for such refusal or neglect, it shall - be the duty of
the officer before whom such writ shall have been made re-
turnable, upon due proof of the service thereof, forthwith to
issue an attachment against such person, directed to the
Sheriff of any county in this State, and commanding him
forthwith to apprehend such person and to bring him imme-
diately before such officer; and on such person being so
brought, he shall be committed to close custody in the jail of
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the county in which such officer shall be, until he shall make
return to such writ and comply with any order that may be
made by such officer in relation to the person for Whose
relief such writ shall have been issued.

Sec. 563. If a Sheriff of any county shall have neglected Sheriff neglect
40 return such writ, an attachment may be directed to any to return writ
Coroner or other person to be designated therein, who shall
have full power to execute the same: and such Sheriff, upon
being brought up, may be committed to the jail of any county
other than his own. ' . .

Sec. 564. The officer by whom any such attachment shall

Precept to
‘be issued may, also, at the same time or afterwards, issue agheriff
precept to the Sheriff or other person to whom such attach-
. ment shall bave been directed, commanding him to bring
forthwith before such officer the party for whose benefit such
writ shall have been allowed, who shall thereafter remain in
the custody of such Sheriff or person until he shall be dis-
charged, bailed or remanded, as such officer shall direct. o

"Sec. 565. In the execution of such attachment or precept Pprecept how
or either of them, the Sheriff or other person to whom they xecuted
shall be directed may call to lLis aid the powerof the county, -
as in other cases.

Sec. 566. The officer before whom the party shall be
brought on ‘such writ, shall immediately after the return rg‘:ﬁ; ;:ft‘m~
thereof, proceed to examine into the facts contained in such®
return, and into the cause of the confinement or restraint of
such party—whether the same shall have beenupon com-

mitment for any criminal offense or not.

Sec. 567: If no legal cause be shown: for such impris- " po. 0 &0
onment or restraint, or for the continuation thereof, such offi_ charged
cer shall discharge such party from the custody or restrain
under which he is held.

Sec. 568. It shall be the duty of the officer forthwith to
wemand such party, if it shall appear that he is detained in 'edParty remand
-custody either—

1. By virtue of process issued by any Court or Judge of
‘the United States, in a case where such Court or J udge has
-exclusive jurisdiction : or, :

2. By virtue of the final judgment or decree of any com-
petent Court of civil or criminal jurisdiction, or of any
execution issued upon such judgment or decree: or,

8. For any contempt specially and plainly charged in the
commitment by some Court, officer or body having authority
to commit for the contempt so charged: and,

-
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4. That the time during which such party may be legally
detained has not expired.

What casesy OEC. 569. If it- appcar on the return, that the prisoner is
party discharg i custody by virtue of civil process of any Court legally
constituted, or issued by an officer in the course of judicial
proceedings before him authorized by law, such prisoner can

only be discharged in one of the following cases :—

1. When the jurisdiction of such Court or officer has been
exceeded either as to matter, place, sum, or person.

2. Where, though the original imprisonment was lawful,
yet, by some act, omission or event which has taken place
afterward, the party has become entitled to be discharged.

3. Where the process is defective in some matter of sub-
stance required by law, rendering such process void.

4. Where the process, though in proper form, has been is-
sued in a case not allowed by law.

5. Where the person having the custody of the prisoner-
under such process is not the person empowered by- law to-
detain him; or,

6. Whme the process is not authorized by any Judgment

° - order or decree of any Court, nor by any provision of law.

Sec. 570. But no officer, on the return of any Habeas

Jmlfgeﬁlael;ft’ °§ r Corpus issued under this Title, shall have power to inquire:

order into the legality or justice of any judgment, decrée or exe-
cution specified in the preceding second subdivision: nor into
the justice or propriety of any commitment for a contempt
made by the Court, officer or body, according to law and
charged in such commitment as hereinbefore provided.

Sec. 571. If it appear that the party has been legally com-
mitted for any criminal offence, or if he appears, by the tes-

Committment ¢, ony offered with the return, upon ihe hearing thereof, to-
be guilty of such an offense, although the commitment be-
irregular, the officer before whom such party shall ‘be brought
shall proceed to let such party to bail, if the case be bailable
and good surety be offered : or 1f not, shall forthwith remand
such party.

. Skc. 572. If the party be not entitled to his discharge, and
,3‘2{';“;;’.33;" " be not bailed, the officer shall remand him to the custody or-
place him under the restraint from which he was taken, if the -
person under whose custody or restraint he was, be legally-
entitled thereto : if not so entitled, he shall be committed by"
such officer to the custody of such officer or T person as by law:

is entitled thereto.
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SEc’573. Until judgment be given upon the return; the Party howkept:

officer before whom such party shall be brought may either
" commit such party to the custody of the Sheriff of the coun-
ty in which such officer shall be, or place him in such care
or under such custody as his age and other circumstances .
- may require,

Sec. 574, When it shall appear ﬁ'o'm‘ tl?e return to any Notice given
such writ that the party named therein is in custody on any to party
process under which any other person has an interest in con-
tinting his imprisonment or restraint, no order shall be made-
for his discharge until it shall appear that the .party so in-
terested, or his Attorney, if he have one—if toibe found

- within the county—shall: have  had sufficient notice of the
. time and placerat which such writ shall be made returnable.

Sec. 575, When it shall appear from the return, that such ,
party is detained upon any criminal accusation, such officerl Notice given.
shall make no order for the discharge of such party, unti §§m‘§‘§,m°‘ at-
sufficient notice of the time and place at which such writ
shall have been returned, or shall be made returnable, shall
be given to the District Attorney, of the county in which
such officer shall be, if to be found within the county.

Sec. 576. The party brought before any such officer, on  Return con-
the return of any writ of habeas corpus, may deny any of the troverted -
material facts set forth in the return, or allege any fact to
show either that his imprisonment or detention is unlawful,
or that he is entitled to his discharge, whith allegations or
denials shall be on oath ; and thereupon- such officer shall
proceed in a summary way, to hear such allegations and
proofs as may be produced in support of such imprisonment
or detention, or against the same, and to dispose of such par-
ty as the justice of the case may require. .

Sec. 577. Whenever from the sickness or infirmity of the

. person, directed to be produced by any Writ of Zalbeas corpus, 1n case of
such person cannot, without danger, be brought before the sickness
officer before whom the writ is made returnable, the party in
whose custody he is, may state the fact in his return to the
writ, verifying the same by his oath; and if such officer be
satisfied of the truth of such allegation, and the retuin be
otherwise sufficient, he shall proceed to decide upon such
return, and to dispose of the matter; and if it appear that
the person detained, is illegally imprisoned, confined, or re-
strained of his liberty, the officer shall grant & Writ of dis-
charge, commanding those having such person in their cus-

“
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tddy, to discharge him forthwith; and if it appear that such
person is legally detained, 1mprlsoned or confined, and is not
entitled to be bailed, such officer shall cease from all further
proceedings thereon. °

Sec. 578. Obedience to any writ of discharge, or fo any

-writ or order order for the discharge of any prisoner, granted pursnant to

-gnforced w# o

Officer not lia-
ble

tImprisoning

“twice

“ the provisions of this Title, may be enforced by the officer

issuing such writ, or granting such order, by attachment, in

the same manner as herein provided for a neglect to make a

return of a Writ of Aabeas corpus, and with the like effect in

all respects; and the person guilty of such disobedience,

shall forfeit to the party aggrieved, one thousand two hun-

dred and fifty dollars, in addition to any special damages -
such party may have sustained.

Sec. 579. No Sheriff or other officer shall be liable to any
civil action for obeying any such writ or order of discharge;
and if any action shall be brought against such officer, for
suffering any person -committed to his custody to go at
large; pursuant to any such writ or order; he may set up the
same in answer, in bar of the action.

Skc. 580. No person who has been discharged by the
order of any officer, upon & habeas corpus, issued pursnant to
the provisions of this Title, shall be again imprisoned,
restrained or kept in custody, for the same cause; but it
shall not be deemed the same cause :

1. If he shall have been discharged from a commitment on

.a criminal charge, and be afterwards committed for the same-

offence, by legal order or process of the Court ‘wherein he
shall be bound by recognizance to appear, or in which he
shall be indicted, or convicted for the same offence, by the
legal order . or process of the Court wherein he shall be
bound by recognizance to appear, or in which he shall be
indicted or convicted for the same offence; or,

2. If, after a discharge for defect of proof, or for any ma-
terial defect in the commitment, in a criminal case, the pri-
goner be again arrested on sufficient proof, and commltted by
legal process for the same offence: or,

8. If in a civil suit the party has been discharged for any-
illegality in the judgment or process hereinbefore specified,
and ig afterwards imprisoned by legal process for the same
cause of action: or,

4. If in any civil suit, he shall have been discharged from
commitment on process, and shall be afterwards committed
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on execution in the same cause, or on mesne process in any
other cause after such first suit shall have been discontinued.

Sec. 581. If any person shall Knowingly recommit, im- Penslty for
prison, or restrain of his liberty, or cause to be committed, imprisoning
imprisoned, or restrained of his liberty, for the same cause,
except as provided in the last section, any person so dis-
charged, or shall knowingly aid or assist therein, he shall
forfeit to the party so aggrieved, one thousand two hundred
and fifty dollars; and shall also be deemed guilty of a mis-
demeanor.

Sec. 582. Any one having in his custody, or under his
power, any person who, by the provisions of this Title, ngfe;‘{;’ég
would be entitled to a Writ of Habeas Corpus, to inquire into writ y .
the cause of his detention, who shall with intent to elude the
service of any such writ, or to avoid the effect thereof, trans-
fer any such prisoner to the custody, or place him under the
power or control of another, or conceal him, or change the
place of his confinement, shall be deemed guilty of a misde-

, Ineanor.

Skc. 583.  Any one having in hlS custody, or under his Aiding and
power, any person for whose relief a Writ of Habeas Corpus #isting
shall have been duly issued, pursuant to the provisions of
this Title, who, with the intent to elude the service of such writ
or to avoid the effect thereof, shall transfer such prisoner to
the custody, or place him under the power or control of an-
other, or conceal bim, or change the place of his confinement,
shall be deemed guilty of a misdemeanor:.

Swrc. 584, Every person who shall knowingly aid, or assist
in the violation of either of the last two preceding sections,
shall be deemed guilty of a misdemeanor.

Sec. 585. Every person convicted of any offénce under ,party carried
either of the Iast four sections,; shall be punished by fine or of
imprisonment or both, in the discretion of the Court in which
he shall be convicted; but such fine shall not exceed one
thousand dollars, nor such imprisonment six months.

Sec. 586. Whenever it shall appear by satisfactory proof

Punishment

that any one is held by illegal confinement, custody, or re- sfgi‘f&g‘g?h
straint, and that there is good reason to believe that he will ty in custody

be carried out of the State, or suffer some irreparable injury
before he can be relieved by the issuing of a habeas corpus,
any officer authorized to issue such writs may issue a war-
rant under his hand and seal, reciting the facts, and directed
to any Sheriff, Constable, or othe1 person, commanding such
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officer or person to take such prisoner, and forthwith to
bring him before such officer, to be dealt Wlth according to
law.

Sec. 587. When the proof mentioned in the last section,
shall also be sufficient to justify an arrest of the person hav-
ing such prisoner in custody, as for a criminal offence, com-
mitted in the taking or detaining of such prisoner, the war-
rant shall also contain an order for the arrest of such per-
son for that offence. )

Sec. 588. Any officer or person to whom such warrant

Warrant and g151) . pe directed, shall execute the same by bringing the

proceedings

Committed or

bailed

prisoner therein named, and the person who detains him, if
so commanded by the warrant, before the officer issuing the

¢ same; and thereupon the person detaining such prisoner

shall make a return in like manner, and the like proceedings
shall be had as if a Writ of Aabeas corpus had been issued in
the first instance.

Skc. 589. If the'person having such prisoner in his cus-
tody, shall be brought pefore such officer as for a criminal
offence, he shall be examined, committed, bailed or dis-
charged by such officer, in like manner as in other criminal
cases of the like nature.

Sec. 590. Any officer or other person refusing to deliver”

Refuse copy a copy of any order, warrant, process or other authority by

of order

which he shall detain any person,'to any one who shall de-
demand such copy, and tender the fees therefor, shall forfeit
two hundred dollars to the person so detained.

Swc. 591. Every Writ of Aabeas corpus may be made re-
turnable on a day certain, or forthwith, as the case way

bIW"t returna-require. Every such writ shall be endorsed with a certifi-

Writ endorsed

cate that the same has been allowed, and with the date of
“such allowance, which endorsement shall be signed by the
officer allowing the same.

Sec. 592. Writs of Aabeas corpus can only be served by an
elector of some county within this State; and the service
thereof shall not be deemed complete so as to require the
bringing up of the prisoner before the officer issuing the
same; uiless the party serving the same, shall tender to the
person in whose custody-the prisoner may be, if such person
be a Sheriff, Coroner, Constable or Marshall, the fees allowed
by law for bringing up such prisoner; nor unless he shall
also give a bond to the Sheriff, Coroner, Constable or Mar-
shal, as the case may be, in a penalty double the amount of

\
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the sum for which such prisoner may be detained, if he be
detained for any specific sum of money; and if not, then i in
such sum as the officer. granting the writ shall direct, not
exceeding one thousand dollars, conditioned that such per-
son.shall pay the charges of carrying back such prisoner, if
he.shall be remanded, and that such prisoner will not escape
by the way, either in going to or returning from the place to
+which he is to be taken;-but if such fees be not paid, or such
.bond be not tendered, the officer to whom the -writ is di-
rected, shall make return thereto in the manner required by
-gection 560, and therenpon the officer or Court granting the
writ, may order the prisoner to be brought up notwithstand-
ing, or proceed as if he were before him.

Skc. 598. . Every Writ of kabeas corpus issued pur suant to
thls Title may be served by delivering the same to the
"person to whom it is directed; if he cannot be found sW;l:zby whom
it may be served by being left at the jail, or other place
in which the prisoner may be confined, with any under
officer or other person of proper age, having charge for the
time of such prisoner.

‘Sec. 594. If the person on whom the writ ought to be it
served, conceal himself, or refuse admltta,nce to the party serv:ld
attempting to serve the same, it may be served by affixing
the same in some conspicuous place on the outside, either of
his dwelling house, or of the place where the party is con-
fined.

Sec. 595. It shall be the duty of every Sheriff, Coroner

~Constable or Marshal, upon whom a Writ of Aabeas corpus
shall ba served, whether such writ be directed to him or not,
upon payment or tender of the charges allowed by law, and
the delivery or tender of the bond herein described, to obey -
and return such writ, according to the exigency thereof; and
it shall be the duty of every other person, upon whom such

_ writ shall be served, having: the custody of the individual for
whose benefit the writ shall be issued, to obey and execute
such writ according to the command thereof, without re-
-quiring any bond or the payment of any charges, unless the
paymcnt of such charges shall havée been requlred by the offi-
«cer issuing such writ.

Sec. 596. Lvery officer allowing a Writ of habeas corpus,
directed to any other than a Sheriff, Coroner, Constable, or puyy of ofi-
Marshal, may, in his discretion, requlre as a duty to be per- cer &
formed, in order to render the service thereof effectual, that

how
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the charges of bringing up such prisoner shall be paid by the
petitioner, and in such case he shall, in the allowance of a
writ, specify the amount of such charges, so to be paid,which
shall not exceed the fees allowed by law to sheriffs for simi-
lar services. If the writ be returnable at a certain day, such
return shall be made, and such prisoner shall be produced at
the time and place specified therein; if it be-returnable forth-
with, and the place be within twenty miles of the place of
service, such return shall be made, and such prisoner shall
be. produced within twenty-four hours; and the like time
shall be allowed for every additional twenty miles. The pro-
visions of the common law in regard to the Writ of kabeas
- corpus, treated of in this Title, are hereby abrogated, ex-
cept 80 much and such parts thereof as may be necessary to
carry into full effect the provisions ‘hereincontained; and.
the authority of courts and officers to awafd such writ, or to
- proceed thereon by the common law, shall be exercised in
conformity to the provisions of this Act in all cases therein
provided. Nothing contained in this Act shall be con-
strued to restrain the power of any Court to issue a Writ of
habeas corpus, when necessary to bring before them any pris-
oner for trial, in any criminal. case lawfully pending in the
same Court, or' to bring any prisoner to be examined as a
witness, in any suit or proceeding, civil or criminal, pending
in such Court, when they shall think the personal attendance
and examination of the witness, necessa.ry for the attainment
of justice. - o
Fees oF UerraiN Orricers, AN orHER PErsons, GENERAL Pro-
VISIONS TOUCHING FgES.

Secrion 597. Allowance of Fees.
598. TFees of Clerk of the District Court.
599: Fees of Clerk of the Supreme Court.
600. Fees of Commissioners to take testimony.
601. Fees of Judge of Probate.
602. Fees of Executors and Administrators.
603. Fees of witnesses.
604. Fecs of Sheriffs, &e.
605. Fees of Coroners.

. 606. Fees of Constables. .
607. When services of Constable pelformed by another.
608. Fees of Notaries Public.

609. Fees of Justices of the Peace.
610. Costs in civil actions before Justices of the Peace.
611, Justice, when to tax costs.
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612. No fees for travel of witnesses allowed unless proof.
613. When fees allowed for serving subpeena, &c.
) " 614. Fees of but two witnesses allowed to prove one fact.
- 615. When fees for copies, &c.. not allowed.
616. When allowance made for disbursements.
" 617. Charge of service may be disproved. '
618. Return of Sheriff to be evidence. -
619. Justice may require Constable to attend trial ; his feés.
. 620. Fees of Register of Deeds:
621. Fees of Appraisers, Comm1ss1oners, &ec.
. 622. Fees of Jurors.
623. Fees of witnesses and Jurors in Probate Court. °
624. Fees of Sheriffs and Constables in Probate Court.
625. Tees allowed in chancery cases.
626. Printer’s fees for publishing notices.
627. Form of notice.
698. Fecs of publishing other notices.
629. When and how notice of mortgage sale shall be served..
630. Officer shall set up table of his fees in his office. \
631. This Chapter not to apply to special cases.
632. ‘‘Folio’’ defined. : .
633. Fxtortion prohibited.
634. When fecs not to be taken.
635. Penalty.
636. Charges for services not actually rendered.
637. Prospective costs.
638. Allowance for one draft only.
639. What not to be computed part of draft.
640. Fees paid for certified copies allowed.
641. Attorney not allowed fees as witness,
642. Officer receivicg fees to give receipt in items.
643. Fees for administering oath of office.
644. Fees allowed to one officer shall be paid to another per-
forming the service.
' 645. When witnesses for State ghall receive fces
646. When fees of prosecution to be paid by county.
647. Attorney General may issue subpecenas, &c.
648. When Clerk to give witness certificate, &c.
649. Construction of the two preceding sections.

TrE FEES oF cErTAIN OFFICERS.

Sec. 597. For the services mentionéd in this Act, here.
after done ‘or performed in the several Courts in this State, Allowance of
by the officers thereof, or in any proceedings authorized by feos
¢ law, the fees hcremaftm prescribed, shall be allowed.

Fres or CLerks or taE Districr Courrs.
N .

Sec. 598, The fees of the Clerks of the District Courts for
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any services herein specified, to be rendered by them, shall

, be as follows :
‘TPees of clerk For issuing and seahng every writ, fifty cents ; and each
.nggfr‘ft““ exemplification or certificate when required, twenty-ﬁve cents,

Entering the return of every writ, and filing such writ, fif-
teen cents per folio.

Entering an appearance, dlscontmuance non- sult or de-
fault, fifteen cents.

Entering every other rule or order, fifteen cents for each
folio.

Entering every other rule not-exceéding two folios, ten
cents for each folio, and fot every additional folio, four cents

For certified copies of 1u1es the same fees as for entering
such rules. .

Every report upon an assessment of damages, or other
matter referred to him, fifty cents.

Every certificate, twenty-five cents, but not fo be allowed
for certifying any paper to be a copy, for the copying of
which he shall be paid. ’

Calling and swearing a jury, fifty cents.

Swearing each witness on trial, ten cents; and swearmg
every constable o take charge of a jury, twelve cents.

Entering recognizance, fifty cents.

Entering every cause in a calendar for the Court, and mak- .
ing a copy thereof for the bar, ten cents, :

Receiving and entering a verdict, twenty cents.

Entering every cause or snit withount process, fifty cents.

Certified copy of the minutes of a trial whenrequired, fifty
cents.

Entering every final judgment, fifty cents.

Entering satisfaction of a judgment, fifteen cents, for each
judgment entered.

Drawing a special jury in any cause, fifty.cents.

Attendance in striking a special jury, certifying the names
selected, and delivering such certificate to each party, fifty
cents. .

Reading and filing a habeas corpus, certlol ari, or writ of
error, fifteen cents.

For a subpena, summons, or execution when issued by a
clerk, on request, and for sealing the same, twenty-five cents.

Filing a complaint or other pleading, an affidavit, or other
papers or prodeedings, ten cents; all papers annexed toge-
ther and filed at the same time, to be considered as one pap
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<er, and no allowance to be made for reading any paper or
proceeding in any case.

Copies and exemplications of records and of pleadings, to
be returned on appeal, certiorari or writ of error; copies and

- exemplifications of all records, pleadings, and proceedings
furnished on request, when no special provmon ig otherwise
made, ten cents for each folio.

Searching the records or files in his office, if a copy is not
required, twenty cents for the records or files of each year,

. exgept for officers of the Court.

Receiving and filing the papers of any ingolvent, ten cents
for each paper filed. :

Coples of such papers, ten cents for each folio.

For administering the oath of office to any officer, and’ cet-
- fying the same, twenty-five cents.

Recording credentials of ordination of ministers, and giv-
ing certificate of the same, one dollar.

Rtecording certificate of the solemnization of marriage, fifty
cents

Entering transcript of Justice’s Judgment ten cents for
each folio.

Entering appeal from Justice’s Court, fifty cents.

For each blank writ furmshed attorneys, with seal for the
same, ten cents.-

Entering a surrender of ba11 fifteen cents.

Issuing commission to take deposition, one dollar. -

Issuing venire facias, fifty cents.

_Certificate of jurors’ or constables’ attendance at -Court, to
Jbe paid from the county treasury, each ten cents. ‘

Entering forfeiture of recognizance, fifteen cents.

Entering discharge of bail, twenty cents.

For entering a declaration to become a citizen of the United
States, twenty-five cents. '

For a certified copy of such declaration, under the seal of
the Court, fifty cents, :

Tor entering the final admission of an alien to the rlghts
of citizenship, twenty-five cents.

For a certified copy thereof, under the seal of the Court
fif ty cents.

For all services required by law, to be performed by such
.clerks respectively, and not specially provided for by law,
su ch fees as the Supreme Court shall, by general rule or or-

-der pres(c)ribe, corresponding, as near as may be, with the
1 .
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rates herein prescribed; Provided, That the gross amount of
the fees of any Clerk of the District Court shall, in no case,
exceed the following sums:

In case of a judgment by cognowt or confesswn two dol--
lars.

In any case wherein there is no appearance by the defend-
ant, three do_llars and in any other case, two dollars.

FEES or THE. OLergs or tHE SupreME Courr,

Sec. 599. For drawing’ a Writ of Error or other profess.
7 issued under seal of the Court, one dollar.
'ees of clerk
of supreme  For affixing the seal to any process of the Court, twenty-
court five cents.
For filing the papers sent at one time from a District Court,
ten cents for each paper.
Reading and filing any petition relating to any proceeding
in Court, ten cents.
Entering the appearance of default of appellant or plaintiff
or of defendant, or respondent, fifteen cents.
Entering every rule or order, fifteen cents for each folio.
For a certified copy of every such rule or order, and- all
papers, pleadings, and proceedmgs filed with him, ten cents
for each folio.
Entering every decree or sentence, ten cents for each.
folio.
Entering every _]udgment or order, fifteen cents, and ten
cents for each folio more than two.
Engrossing every remitter to be sent to a District Court,
ten cents for each folio.
Every certificate given on request relative to. any matter
or cause, twenty-five cents. ‘
Taxing costs, fifty cents.
Entering every satisfaction on‘the record, fifteen cents.
Taking security in cases authorized by law, fifty cents.
Entering each cause in the calendar, and making copy for
the bar, ten cents.
For searching records and files in his office, except for
suitors and their attorneys, twenty-five cents,
For services required by law, or the rules of the Court
not herein provided for, such feeg as the Court shall direct.
Entering cause without process, fifty cents.
Admission of attorneys, one dollar.
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FErs or CoMMISSIONERS ’1:0 TAKE TESTIMONY.

" Src. 600. The person to whom any commission shall be
. . . . . . Feesof com
igsued: to take testimony in any cause or matter pending in msssioners
law or equity, shall be entitled to receive the same fees.as
allowed to Justices of the Peace for the same services. (1)

Fzes or Junce oF ProBatE. (2)

Sge. 601. For granting letters of administration, when ;. . judge
not contested, seventy-five cents; when contested or approved of probate
one dollar and fifty cents. . .

Hearing any complaint, or an application for the appoint-’
ment of a guardian, fifty cents,

Appointing a guardian, fifty cents, and when one guardian
shall be appointed for more. than one person at the same
time, twenty-five cents for each persen after the first, for .
whom such guardian shall be appointed. ' i

Decree for probate of a will, when not contested, seventy-
five cents; when contested, one dollar and seventy-five cents.

Decree for settling an estate, seventy-five cents.

Partition of real estate, one dollar and fifty cents.

Order for distribution, seventy-five cents.

Examining and allowing an inventory, fifteen cents for
each folio.

Administering an oath to an executor or other person, and
certifying the same when riecessary, fifteen cents.

Examining and allowing accounts of executors, adminis-
trators, or other person, for the first page, fifteen cents, and
for each additional page, five cents.

For each citation, summons, or other process, tweuty-five
cents.

Warrant to appraise or divide an estate, seventy-five cents.

Issuing a commission to examme and allow claims against
an estate, fifty cents.

Approving and filing a bond given on appeal fifty cents.

Approving securities of executors or others, twenty-five
cents.

Each order to’ d1v1de an estate among heirs, or to set off
dower, twenty-five cents.

(1) See Sec. 609 of this Title.

(2) I have not included the additional fees allowsd to Judges of Probate by
Chapter 5, page 12, approved March 1st, 1856, for the reason that I believe
them exorbitant, thls bill of fees is certamly hlgh

«
=)
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Order for allowance to a 'WidOW, or to children under seven
years of age, twenty-five cents.

. Appointment of agent or partltlon of real estate, twenty-

‘five-cents.

Order for sale of pelsonal estate, or for publication of any
notice, or any other ordinary order, in proceedings before
him, where no other provision is expressly made twenty-
five cents.

Each order for sale of real estate to pay debts of an estate,
fifty cents.

Extending the time for settling an estate, or examining
and allowing claims against an estate, twenty-five cents.

Granting reference of accounts of executors or administra-
tors, or allowing report thereon, fifty cents. '

For a bond of executors, administrators, or guardians, on
-an appeal, fifty cents.

Disallowing application for letters of administration, or
probate of a will, to be paid by the party applying, ﬁfty
cents.

For a warrant set off dower, fifty cents.

Ordering and drawing a quietus, fifty cents.

Proportioning an insolvent estate among the creditors,

- seventy-five cents.

Entering and filing a caveat, fifteen cents.

Entering the accounts of an executor, admlmstrator or
guardian, fifteen cents for each folio.

Entering each oath of an executor, or administrator, fifteen
cents.

Searching the records or files in his office, for each year,

- fifteen cents. ) ]

Recording wills and the proof thereof, letters of adminis-
tration, of guardianship, and every other matter required to
be recorded, for each folio, fifteen cents; and where any will
or other matter isin any other than the English language,
eighteen cents for each folio.

For a translation of any will from any other than the Dng-
lish language, twenty-five cents for each folio.

Copies and exemplifications of the probate of a will, or of
letters testamentary, or of administration, or of any other
proceeding or order had or made before h1m or of any-other
papers filed or recorded in his office, tr.ansmitted on appeal,
or furnished on request to any person, fifteen cents for each
folio. -
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For all services required by law to be performed by Judges
of Probate, for which a compensation is not herein provided,
such fees as shall .from time to time be established by the
Supreme Court, by general rules corresponding as near as’
may be with the rates herein specified ; Provided, That the
‘whole amount of fees taxed by any Judge of Probate in his
own behalf, in any case not contested, shall in no case ex-
ceed fifteen dollars, unless the same be audited and certified

. to be just by any Judge of the District Court of the county.
All laws.in conflict with this section are hereby repealed. (1)

Fres or EXECUTORS AND ADMININTRATORS.

SEe. 602. For actual services, and in lieu of all other fees, Fees of'exe-
one dollar per day, and fifty cents for each half day, and®"ors&e
their actualand necessary disbursements for the benefit of
the estate ; but the Probate Court may allow executors and
administrators, in cases of unusual difficulty or responsibility,
such further sum as the Judge may deem reasonable, sub-
ject to an appeal. -

Fees or WirNesses.

Skc. 603. For attending in any suit or proceeding pending Fees of wit-

in a Court of Record, one dollar for each day, and fifty cents"**®
for each half day.
i For attending in any Justice’s Court, or before any officen
person, of board authorized to take the examination of wit-
nesses, one dollar for each day, and fifty cents for each half
day.

For traveling; at the rate of six cents per mile in coming
to the place of attendance, to be estimated from the residence .
of such witness, if within this State, or from the boundary
line of this State, which such witness passed in coming, if
his residence be out of the State.

The Secretary ‘of State, Treasurer, Attorney General, and
Clerk, Register of Deeds, County Surveyor, or Judge of Pro-
bate, attending on a subpeena, requiring the same, with bills,
records, or other written evidence, shall be entltled to one
dollar per day, and for traveling, at the rate of six cents per-
mile, coming and returning from fthe residence of such wit-
ness.

(1) See Sec. 24, this Title. - !
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FEES oF SHERIFF IN EXECUTING PROCESS = ISSUED OUT OF THE
Courrs or Law anp Equiry, (2) aND BY JUDICIAL AND OTHER
OFFICERS, AND FOR OTHER SERVICES. T

Sec. 604. For serving a summons, replevin, or any pro-
__Fees of sher. Ce8S isgued by a Court of Law, or a subpcena to appear and

§c answer in chancery, one dollar, when service is made on one
defendant only, and for the service on each additional, fifty
cents.

For traveling in making such service, ten cents per mile
for going only, to be. computed in all cases from the Court
House of the county in which the service is made, or from
the place where the Court has usually been held therein.

For taking a bond of plaintiff in replevin, or taking a bond |
on the arrest of a defendant, or in any other case where he
is authorized to take the same, fifty cents.

For a certified copy of such bond when requested twenty-

' ~ five cents.

For a note of every capias delivered, to a defendant on
request, ten cents.

For a copy of every summons or complaint, served by him
when made by the Sheriff, ten cents for each folio.

For a copy of every other writ when demanded, or re-
quired by law, fifteen cents. ‘

For serving an attachment for the collection or payment
of money, or an execution for the payment of money, or a
warrant issued for the same purpose, and delivered to him
by the county Treasurer or any member of the Board of Su-
pervisors, for collecting the sum of two hundred and fifty
dollars or less, four per cent, and for any sum more than
two hundred and fifty dollars, two per-cent.; advertising
goods or chattels, lands or tenements, for sale on any execu-
tion, if a sale be made, one dollar, and if the execution be
stayed or settled after advertising and before sale, fifty
cents. '

The fees allowed by law, and paid to any printer by such
Sheriff, for publishing an advertisement, of the sale of real
estate, for not more than six weeks, and for publishing the
postponement of any such sale, shall be paid by the party
requiring the same.

The fees herein allowed for the levy of an execution and

(1) The United States Circuit and District Courts now established in this
StateLby act of Congress, are Courl:s of Equity or Chancery, as well as of Com-
mon Law.
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for advertising thereon, shall be collected by virtue of such
execution, in the same manner, as the sum therein directed
to be levied; but when there shall be several executions
against the defendant at the time of advertising his prop-
erty, in the hands of the same Sheriff, there shall be but one
advertising fee charged on the wholé, and the Sheriff shall
elect on which execution he will receive the same.

For every certificate of the sale of real estate, fifty cents;
and for each copy theredf, twenty-five cents; which, together
with the Register’s fee for filing the same, shall be collected
as other fees on execution.

For drawing and executing a deed, pursuant to law, of a
sale of real estate, one dollar, to be paid by the grantee, in
such deed. .

Serving -a writ of possession, or of restitution, putting any
person entitled, into the possession of premises, and remov-
ing the occupant, one dollar; and the same compensation for
‘traveling as is herein allowed on other writs.

Taking a bond for the liberties of the jail, when the same
is authorized, fifty cents.

Summoning a jury upon a writ of inquiry, attending such
~jury, and making- and returning the inquisition, one dollar
and fifty cents. :

Summoning a special jury, struck pursuant to an order of
the Court, and returning the panel, one dollar.

Summoning a jury pursuant to any precept or summons
of any officer, in any special proceeding, seventy-five cents,

.and for attending such jury when required, fifty cents.

Bringing up a person upon a kabeas corpus, to testify or
answer in any Court, one dollar; and for traveling, each
mile from the jail, fifteen cents.

For attending any Court with such prisoner, one dollar
per day, besides actual necessary expenses.

Bringing up a person upon a kabeas corpus, with the cause
of his arrest, and detention, one ‘dollar; and for traveling,
fifteen cents, for each mile from the jail.

Attending before any officer with a prisoner, for the pur-
pose of having {him surrendered in exoneration of his bail,
«or attending to receive a prisioner so surrendered, who was
not committed at the time, and receiving such prisioner into
‘his custody, in either case, one dollar.

Attending a “view ” when ordered by the Court, one dollar
:and twenty-five cents per day, including the time occupied
in going and returning.
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Serving an attachment upon any ship, boat, or vessel in
proceedings to enforce any lien thereon created by law, one
dollar, with such additional compensation for his trouble and
expenses in taking possession of and preserving the same,
as the officer issuing the warrant shall certify to- be rea-
sonable.

For making and returning an inventory, and appraisal of
property attached in any case, one dollar per day each to the
appraisers, for each day actually employed; and fifty cents
for each half day; and for drafting the inventory, twenty-five
cents for each folio; and for copying the same, six cents for
each folio.

For selling any ship, boat or vessel, or the tackle, apparel,
and furniture thereof so attached, and for advertising such
sale, the same fees ag for sales on execution.

For giving notice of any general or special election to the
Supervisors of the different towns -and wards in the county
which may be required by law, twenty-five cents for each
copy of notice, and ten cents per mile traveling one way, and
expenses of publishing such notice as required by law; such
fees and expenses to be paid by the county, as other contin-
gent expenses thereof. ‘

For any services which may be rendered by a Constable,.
the same fees ag are allowed by law for such services to a
Constable.

For attendirig the Supreme Court, one dollar and fifty cents
each day, to be allowed by the Auditor on the certificate of”
the Olerk, and paid out of the State treasury.

For summoning grand or petit jurors, to attend the Dis-
trict Court, fifty cents per each juror summoned.

" Serving a subpena for witnesses, fifty cents for each wit-

ness summoned, and ten cents for each mile actually traveled
in going only; but when two or more witnesses live in the
same direction, traveling fee shall be charged only from the-
farthest.

Keeping and p1 oviding for a debtor in jail, in all cases.
where the debtor is unable to support himself, fifty cents for
each day.

For mileage on every execution, five cents per mile for
going only, to be computed from the Court House of his.
county.

For gelling lands on the foreclosure of a mortzage by ad--
vertisement, and executing a deed to the purchaser, and for
all services required on such sale, three dollars.
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Fees or ComoNERS.

Sec. 605. For all services rendered by Coroners, the same -
. . - . Fees of cors
fees as are herein allowed to Sheriffs for similar service.  oners
For confining a Sheriff in any house on civil process, fifty
cents for each day, to be paid by such Sheriff before he shall
be entitled to be discharged from such confinement, unless
" otherwise ordered by the Court.

Fzges or CoNsSTABLES.

Sec. 606. Constables may be allowed to receive the fol -
lowing fees: '

For scrving a Warrant or other writ, not herein provided Fees of con.
for, on each person named therein, twenty-five cents. stable

For a copy of every summons dellvered on req uest, or left
at the place of residence of defendant, fifteen cents.

For gerving a subpcena or summons, on each party or name
therein, fifteen cents.

For serving an attachment, fifty cents.

For each copy of an attachment, fifteen cents.

For each copy of inventory of property seized on attach
ment, fifteen cents.

For issuing summozs on garnishee, fifty cents.

For copy of any affidavit or other paper not otherwise
enumerated, per folio, ten cents. ‘

For posting up ‘each notice, ﬁfteen cents. A

For each mile actually traveled to serve any pxocess, to -
give or post up notice, ten cents.

Committing to prison, fifty cents.

For summoning a jury, one dollar.

For writing a list of jurors, fifteen cents.

For attending on a jury, fifty cents.

On all sums made on execution and paid over, charged u p
on the defendant, five per cent.

For notifying a plaintiff of a service of warrant or sum-
mons, or attachment, returnable in three days, twelve cents.

For serving every writ of Replevin, fifty cents. ‘

For summoning and swearing appraisers, and' takmg ap-
praisement, fifty cents. '

For taking and approving securlty in any case, twenty-
five cents.

Sec. 607. When the services mentioned in the last section
are performed by any other person, duly deputized, the same:



154 ' CODE OF [Z7tle 1.

Services of fees shall be allowed as Constables are entitled to receive,

constable per-
formed by ano-

‘ther

Fees of notary

:public

Fees of jus-
‘tice of the
peace

and no more.

Fees or Noraries PusLic.

Sec. 608. For drawing and copy of protest of the non-pay-
ment of a promissory note, or bill of exchange, or of the non-
acceptance of such bill, one dollar, in the cases where by
law, such protest is necessary to bind the party, but in no
other case.

For drawing, and a copy of every other protest, fifty cents

For drawing, copy, and serving every notice of non-pay-
ment of note or non-acceptance of a bill, fifty cents.

For drawmg any affidavit or other paper or proceeding, for
which provision is not herein made, twenty cents for each
folio, and copying the same, six cents for each folio.

For taking the acknowledgment of deeds, and for other
services authorized by law, the same fees as are allowed to
other officers for similar services.

FEEs oF JUsTICES OF THE PEACE.

Sec. 609. Justices of the Peace may be allowed to receive
the following fees, and may tax the same in all cases Where

_applicable:

For a summons, warrant, or subpeena, twenty five cents.

For a venire for a jury, twenty-five cents.

For a warrant in a criminal case, twenty-five cents.

For taking a recognizance of bail, twenty-five cents.

For administering an oath, ten cents.

For certifying the same when admlnlstered out of court,
fifteen cents.

For a writ of attachment, twenty-five cents.

For entering a judgment, twenty-five cents.

For every adjournment, fifteen cents.

For every bond, recognizance, or gecurity directed by law
to be taken.and approved by the Justice, twenty-five cents.

For swearing a jury, twenty-five cents. !

For taking an examination, deposition, or confession, per
folio, fifteen cents.

For copy of proceedings, or of any paper or exammatlon»
in any case when demanded, per folio, fifteen cents.’ :

For entering a satlsfactlon of Judgment twenty-five cents.

For entering amicable suit without process, twenty-five
cents. ‘
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For a transcript of judgment, twenty-five cents.

For opening a judgment for rehearing, twenty-five cents.

For filing every paper required to be filed, five cents.

For issuing a commission or notlce to take deposition,
twenty-five cents.

For taking recognizance, certifying oath, or aﬁﬁdawt and
making return to an appeal, including travel, one dollar.

_ For making return to writ of certiorari, per folio, fifteen
‘cents.

For a search warrant, twenty-five cents,

For every affidavit, or other paper drawn by the J ustlce
for which no other allowance is made by law, per folio, fif-
teen cents.

For a commitment to jail, twenty-five cents.

For an order to bring up prlsoner twenty-five cents.

For an order to discharge prlsoner issued to jailor, twenty-
five cents. :

For discharging a prisoner aftel a hearing, on motion to
discharge, fifteen’ cents.

For an execution, twenty-five cents.

For every other writ, not herein enumerated, twenty-five
cents,

For taxmg costs, fifteen cents.

For marrying, and making réturn thereof, one dollar and
fifty cents, and such other sum as may be allowed by the
party making the application. ' :

For holding an inquisition, in cases of forcible entry and
detainer, (1) in addition to other fees, one dollar.

For taking and certifying the acknowledgment of a deed,
twenty-five cents.

For traveling to perform any duty, when not otherwise
provided for, and such travel is necessary, gomg, per mile,
ten cents.

Fees v Jusrices’ Courr.

Sec. 610. In all civil actions, unless otherwise provided,
the party in whose favor judgment is given, shall recover
costs, and the Justice may give or refuse costs on all motions
at their discretion, unless otherwise directed.

Skc. 611. At the time of entering a judgment for costs,

(1) SeeRevised Statutes of the late Territory of Minnesota, Chapter 87, pages
439 to 444.
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. Justice wheniD 8DY case, the justice may proceed to tax the costs in such
totaxcosts  cage, and no notice of such taxing need be given to the party
against whom judgment is rendered.

Skc. 612. The justice shall allow no fees for the travel of
witnesses unless the same be proved on the oath of some
person qualified to testify in the cause. '
¥Fees for serv-  SEC. 613.  No fees shall be allowed for travel, in serving
ing subpeena g gubpoena, unless the same be charged by a constable, or

sheriff, or be proved by the oath of the person who served
the same.

Sec. 614. The attendance of only two witnesses to each
w};‘;ﬁ;gg tyo o particular fact before a Justice of the Peace, shall be taxed
Pprove one toct§ in the bill of costs.

Sec. 615. No fees for copies, or exemphﬁcatlons of docu-
* Fees forcopies ments or papers, or for depositions, shall be allowed, unless

such copies of depositions were used upon the trial.

Sec. 616. No allowance for disbursements, except to offi-
dolowance for oy, shall be allowed, unless the items are particularly spe-

cified, and proved to the justice, and the same were, in the
opinion of the justice, necessary and reasonable in amount.

SEc. 617. - The justice shall hear any evidence which may ,

Charge of ser- be offered to him, to prove that any charge is unreasonable,

vice or that the service has not been rendered. «

Returnof sher SEC, 618. The returnof a Sheriff or Constable to any writ,

Wevidonce  ghall be deemed prima fasia evidence, that such return is cor-
rect, and that the service h'zs been rendered, or disburse- -
ment made.

Sec. 619. The J ustlce shall have power, when he shall

Constable to d€€M it necessary, to command any Constable to attend at
attend trial  the trial of the cause, and shall make an entry thereof in his
docket, and may tax in the bill of costs, fifty cents for each

half day such Constable shall so attend by his command.

Fees for travel

Fxes or Recisrers or DEEDs.

Sec. 620. For entering and recording any deed or other
Fees of reg-instrument, twelse and a half cents for each folio, to be paid
ister of deeds

when the same is let for record. .

For every certificate, twenty-five cents.

For copies of any records or papers, when required, seven
cents for each folio.

For recording any deed or other paper, in any otheét than
the English language, twenty ceats for each folio.
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For every entry of a discharge of a mortgage, in the mar-
gin of the record, ten cents. ’
For filing every other paper and making an entiy thereof
when necessary, six cents. '
Searching for every such paper, on request, three cents for
each paper examined. '
;£ For searching the record, ten cents. (1) :

FEEs or APPRAISERS, COMMISSIONERS, AND OTHERS.

Sec. 621. All Appraisers of estates of deceased persons, Fees of ap-
Appraisers of property taken on writ of attachment or re- praisers &¢
plevin, persons appointed under a legal process, or order for
assigning dower, or making partitiod of real estate, Sheriffs’
aids in criminal cases, and all other private persons perform-
ing any other like services required by law, or in the execu-
tion of legal process, where no express provision is made for
compensation therefor, shall be entitled to one dollar for each
day, and fifty cents for each half day, for their services, and
four cents a mile for travel in going and returning.

FzEs or Jurors.

Sec. 622. Each Grand and Petit Juror, except talesmen,
shall be eutitled to one dollar and fifty cents for each day’s Fees of jurors
atiendance upon any District Court, and six cents for each
mile traveled in going and returning by the most usual *
route, to be paid out of the treasury of the county by the
Treasurer thereof, on the certificate of the Clerk of the Court.
Each talesman summoned and acting as a Juror in a Court
of Record, shall be entitled to fifty cents for his services in
each cause, to be paid in the same manner asherein provided
for the payment of Grand Jurors.
Each Juror. sworn.in any action in a Justice’s Court, or be-
fore any Sheriff, on any writ of inquiry, shall be entitled to
fifty cents, to be paid.in the first instance by the party re-
quiring such Jury.
Each Juror sworn before any Cornor, on any inquest
taken by him, shall be entitled to one dollar for each day’s
attendance on such inguest.
See. 623. The fees of Witnesses and Jurors in the Pro Feesof wit-
bate Courts, shall be the same as allowed by law to Jurorg heses and jur-
and Witnesses in the District Courts. : ‘

/" (1) Inasmuch as the fees of Registers are frequently taxed in the g’rogress
-of a cause, for recording papers therein, I have ingerted them in this Section.
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_ Fees of sher- Sec. 624. The fees of Sheriffs and Constables, for services:

g‘le“d consta- yendered in Probate Courts, and‘for the service of process.
therefrom, shall be such as are allowed by law to Constables
for similar services in civil proceedings before Justices of the
Peace, and where no fees for such services are provided for-
by law, they shall be entitled to such fees as are allowed to
Sheriff’s for similar services in the District Court.

FEES ALLOWED THE PARTY REGOVERING JUDGMENT IN EqQUITABLE:
CAUSES ; THE SAME SHALL NoT BE TAXED NOR ALLOWED BAVE
" BY ORDER OF THE (OURT.

Skc. 625. Copying every' bill, answer, or other pleading

Foes ia chap- OF Proceeding in a cause when the same shall be required by

cery cases  law, or by any rule or order of Court, for every folio, twenty-
five cents.

For every additional copy of such draft to file, for every
folio, ten cents. ,

For every other necessary copy, seven cents.

Attending the Judge out of term, upon petition or upon’ any
_special motion, one dollar,

Attending the Court in term, upon a special motion, founded "
on a previous notice, one dollar.

Serving every rule or order or copy of mterrogatorles;
twenty-five cents.

Serving a subpoeha to appear and answer on an 1nJunct10n 2
fifty cents.

Every necessary notice or summons actually gerved, in-
cluding a copy thereof and service, thirty-seven cents. '

Drawing instructions for the examination of each Wltness,
twenty-five cents.

Copying brief for counsel, or any special motion or  peti-
tion, of which notice shall have been given, one dollar. )

. Copying brief for counsel, upon the hearing of a cause be-

fore the Court, when there has been an answer, or demurrer

«to the bill, or before any proper officer on a reference to take
and state an account, two dollars.

Drawing or copying charges or discharges before a master,
for each folio, twenty-two cents, before any proper officer, but
these fees shall only be taxed and allowed upon an order of
the Court in which such cause shall be pénding, and shall be
in the discretion of the Court. ]

Skc. 626. For publishing notices of any application of an
ingolvent, for six weeks, and furnishing evidence of such
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publication, one dollar and sixty-seven cents ; if pubhshed Printers’
ten weeks, two dollars.

Skc. 627. Such notice may be published in, the following
manner : ' '

. 1. A general heading, stating whether such notices are Form of notice
for the purpose of being discharged from debt, or for the -
purpose of having the person exonerated from imprisonment,
shall be prefixed to each class of applicants ; next, the name
of the applicant ; next, the date of the first publication of
such notice ; next, the name of the officer before whom the
creditors are required to appear ; next, the place appointed
for such appearance ; next, the time for such appearance,

And every such application shall be deemed as valid as if
such notice had been published at length.
Sec. 628. For publishing any other notice, or any order,

) 4. . A Fees for pub-
citation, summons, or any other proceeding or advertisement, jighing other
required by law, to be published in any newspaper, not more.notices
than forty cents per folio, for the first insertion, and twenty.
five cents per folio for each insertion after the first.

Sec. 629, When notice of any sale by virtue of a mortgage
shall be published in other than the county in which the prem -

Mortgage no-
ises are situated, a copy of such notice shall be served, atticehow served
least four weeks before the time of such sale, on the personin
possession of the mortgaged premises, in‘all cases where the ;
same are occupied: and where they are not occupied, and the
mortgagor, his heirs or personal representatives shall reside
in the county where such premises lie, then upon such mort-
gagor, hig heirs or personal representatives, as the case may
be. Proof of the service of such notice may be made, certified
and recorded in the same manner and with the like effect as
proof of the publication of a notice of sale under a mort-
gage. (1)

GENERAL PROVISIONS.

Skc. 630. Every officer whose fees are hereinbefore ascer-
tained, limited and appointed shall publish and set up in his officer _
office fair tables of his fees, according to this Act, within yp feecse 18 post
six months after the passage thereof, in some corspicuous
place, for the inspection of all persons who have business in
such office, upon pain of forfeiting, for each day the same
shall not be put up through such officer’s neglect, a sum not

(1) See Sec. 275, Title 1.

fees:
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‘exceeding two dollars, which may be recovered by a civil ac-
tion in the name of any person, before any Justice of the Peace
of the same county.

Chapter not  SEC. 631 The allowance of any fees by this Act shall not
"to'a ply tospe apply to any case where special provision is otherwise made
~¢ial cases . . .

by law for any particular service, but the fees for such service
shall be such as are provided in the statute requiring the ser-
vice or providing the compensation therefor.

Sec. 632. The term “folio” when used as a measure for
computing fees or compensation, shall be construed to mean
one hundred words, counting every figure necessarily used
as a word; and any portion of a folio when in the whole draft
or paper there ‘shall not be ‘a complete folio, and when there
shall be any excess over the last folio, shall be computed as

Folio defined

.a-folio.
rExtortion,pro- Skc, 633. No Judge, Justice, Sheriff or other officer what-
- hibited ever, or other person to whom any:fees or compensation shall

be allowed by law for any service, shall take or receive any
greater fee or reward for such service but such as is or shall -
be allowed by law; and any attempt to violate the provisions
of this Act by charging excessive fees shall work a forfeiture
of office.
., Fees not to  Sge. 634. No fee or compensation allowed by law shall be
be taken . .
-demanded or received by -any officer or person for any service
unless such service was actually rendered by him, except in
the case of prospective costs hereinafter specified; but this
section shall not prevent any officer from demanding any fee
herein allowed for any service of which he is entitled by law
torequire the payment, previous to rendering such service.
Penalty Sec. 635. A violation of either of the last two sections
shall be deemed a misdemeanor, and the person guilty thereof
shall be liable to the party aggrieved for treble the damages
sustained by him.
Sec. 636. No fees shall be taxed for services as having

Charges forpoen rendered by any attorney, solicitor, clerk, sheriff or

-gervices not

rendered other officer in the progress of a cause, unless such service
was actually rendered, except when otherwise expressly pro-
vided. ¢

copToBPective  Spg, 637, Prospective costs may be charged and taxed for
filing decree and for one execution.

Allowance for Sec. 638. Whenever any allowance is made for drafting-
-onedraft only any precess, pleading, or proceeding, it shall be made for
only one draft of the same, although several may have been
issued and used. ' 4
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Smc. 639. No record, writ, return, pleading, instrumentor Not part of
other writing copied into any proceeding, entry, process, or raft
suggestion, shall be computed as any part of the draft of
such proceeding, entry, process, or suggestion.

Skc. 640. The legal fees pald for certified copies of the
depositions of witnesses, filed in any Clerk’s- office, and of
any documents or papers recorded or filed in any public
office, necessarily used on the trial of a cause, or on the as-
sessment of damages, shall be allowed in the taxation of
costs. ' ‘ '

Sec. 641. No attorney, solicitor, or counsel, in any cause, attorney no
shall be allowed any fee for attending as a witness in suchfee as Witness
cause.: ' :

Skc. 642. Every officer, upon teceiving any fees for any
official duty or service, shall, if required by the person, pay-
ing the same, make out in writing and deliver to such person
a particular account of such fees, specifying for what they
respectively accrued,.and shall receipt the same ; and if he
refuse or neglect to do so, he shall be liable to the party
paying the same for three times the amount so paid. '

Skc. 643. No fee.shall be charged by any officer for ad-
ministering the oath of office to any member of the Legisla- Fees for a&
ture, to any military officer, or to any township officer, andﬂﬁ?ﬁsﬁr&goﬁ
no more than ten cents shall be charged for administering
such oath to any other officer.

Sec. 644. When a fee ig allowed to one officer, the same
fee shall be allowed to other officers for the performance of . Fees one of-
.the same services, when such officers are by 1aw authorized ﬁ;iﬁe‘i‘“d toa-
to perform such services.

Sec. 645, When any person shall attend a Court of Rec-
ord as a witness in behalf of the State, upon the request of Fees of state
the public prosecutor, or upon a subpoeena or by virtue of a

recognisance for that purpose, and it shall appear that such
person has come from any other State or Territory of the
United States, or from any foreign country, or that such per-
son is poor, the Court may, by order, on its minutes, direct
the County Treasurer, of the county in which the Court shall
be sitting, to pay to such witness ‘such sum of money as
shall seem reasonable for his expenses.
Skc. 646. When any prosecution, instituted in the name
of this State, for breaking any law of this State, shall fail, ,eemof PT8
or when the defendant shall prove insolvent or escape, or be

unable to pay the fees, when conv1cted the fees shall be paid
11

Fees pmd ’

Officer to give
receipt in hvem .
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out of the county treasury, unless otherwise ordered by the
Court : Provided, That no fees shall be paid out of the county
treasury for mileage to the District Attorney.
Skc. 647. The Attorney General and District Attorney in
Subpeena. se each county is authorized to issue subpoenas, and compel
sued the attendance of witnesses, on behalf of the State or county,
without paying or tendering fees in advance ; and any wit-
ness failing or neglecting to attend, after being served with
a subpeena, may be proceeded against, and shall be liable in
the same manner as provided by law in other cases where
fees have been paid or tendered, which fact shall be made
known to such witness by the officer.
signess cer=  Spo, 648. The Clerk of any Court, at which any witness
shall have attended on behalf of the State, in a civil action,
shall give to such witnesses a certificate of travel and at-
tendance, which shall entitle him to receive the amount from
the Treasurer of the county where the suit arises.
Construction SRC- 649. The provisions of the last two preceding sec-
fnfgt;Ve% tl:(r)gced- tions of this Title, shall extend to all suits and informations
brought in the name of the Attorney General, or any other
person or persons, for the benefit of the county where the
suit arises. (1)

GARNISHMENT.

PROCEEDINGS AGAINST G‘AlRN[SHEES.

Seorion 650. When and in what cases party may be summoned as
garnishee. .
651. . Garnishee, how summoned in District Court. -
652. Garnishee, how liable.
653. Proceedings, when garnishee refuse to appear.
654. Warrant, what to contain. '
655. Suit when commenced against ga,rmshee
656. Appearance and examination of garnishee.
5567. Case, when adjourned.
558. Court, when to render judgment in case of garnishee.
659, Proceedings, when discontinued as to garnishec.
660. Execution, how to issue.
661. Garnishee, when entitled to costs.
'662. Payment by the garnishee to officer, same as payment
’ . to defendant.
663. Indorsement of officer evidence of facts tl\xerein stated.

664.

665 } Officer holding execution, how to proceed.

(1) See Sec. 229, Title 10, of this Report ; also Sec. 336, Title 13,
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666. Effect of judgment against garnishee.

667. Defendant cannot maintain action against garnishee.
668. Limitation of preceding section.

669. Promissory notes, deemed effects.

670. | Proceedings when moneys are due to defendant at 4
671. ) future time.

672. Corporations may be proceeded against under this ’
Title. )

Sec. 650 In any action commenced in any Court of
‘Record, or Justice’s Court, founded upon contract, express
_-or implied, or upon a judgment or decree, or after the rendi- gi:x;ﬁgged as
tion of said judment in any action, if the plaintiff, his agent, '
‘or attorney, shall make and file with the Clerk of the Court,
or Justice of the Peace, stating that he has good reason to ¥
_ believe, and does believe, that some person (raming him)
has property, moneys, or effects, in his hands or under his
-control, belonging to the defendant: in such action, or that
-such_person is indebted to the defendant, if the action be in
the Justice’s Court, the Justice shall: issue a summons
-against said person, requiring him to appear before such
Justice at a time and place mentioned in said summons, not
less than six nor  more than twelve days from the date
thereof, and answer under oath all questions put to him,
touching his indebtedness to such defendant, and the prop-
erty, money, and effects of the defendant in his possession,.
within his knowledge, or under his control, which summons
shall be served and returned in the same manner as a sum
mons issued against a defendant in other cases; the gar-
nishee shall be entitled to the same fees as he would if he
were subpeenaed as a witness in such case,

Sec. 651. In actions pending in the District Court, the

garnishee may be summoned in the same manner as defends Garnishee sume
ants are summoned in that Court; the summons must require ttfcliecol‘;lrtdlﬂ‘ '
the garnishee to appear bef01e the Court or Judge, or the

Clerk thereof, at a time and place mentioned in the sum-

mons, not less than twenty days from the service thereof,

and answer such questions as shall be put to him touching

hig indebtedness to the defendant in- the action, On the
appearance of the garnishee before the Court or Judge,

or the Clerk thereof, he may be examined, or a reference

may be ordered to take and return the examination of the .
garnishee, who may be compelled to attend before the ref-

eree from time to time for that pulpose
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Garnishee how  Sgc. 652. The [person summoned ds a garnishee, from the
Hable time of the serv1ce of such summons shall be deemed liable
to the plaintiff in such suit, to the amount of the property,
money, or effects in his hands, or possesélon or under his
cortrol, or due from him to the defendant in such suit: Pro-
vided, That when the defendant is a householder having a
family, nothing herein contained shall be applicable to any'
indebtedness of such garnishee to the defendant for the per-

sonal labor of such defendant, or his family,

Proceedines Sec. 653. If such garnishee neglect or refuse to appear,
-when.garnish- 8t the time and place mentioned in such summons, and answer
;‘;;ff““ to4P g8 aforesald the Conrt shall continue the cause to'some other

" day, and without further showing than the proof that the
" summons had been properly served upon the garnishee, and
his fees paid or tendered, issue a warrant to bring such gar-
nishee before him.
Warrant what  OEC. 654. Such warrant shall command -the officer forth-
to contain  with to take the body of such garnishee, and bring him be-
fore such Court, and shall contain a further command that
such officer shall, after he shall have arrested the garnishee,
notify the plaintiff of such arrest; and such warrant shall
be served and returned in the same manner as warrants is--
sued in other cases.

. Sec. 6565. The personal service of a summons upon ‘such
Sait commenc )
ed garnishee, shall be deemed the commencement of suit in the

name of the plamtxﬁ‘ against such garishee, which may be
entered on the docket as suits in other cases.
Sec. 656, On the appearance of such garnishee before the

Appeamﬂce Justice, Court, Judge, or Referee, or on some dayto whichthe
ard exam
tion of garm proceedlng may be adjourned, the plaintiff may proceed to
shee examine the garnishee, on oath or otherwise, as the plaintiff”

may elect, touching the matter alleged in the affidavit, and
the Justice, Judge, or Referee shall take minutes of such
examination, and ﬁle the same with the other papers in the
cause. : .
See. 657. Upon closmg the exammatxon if a suit be pends
Case when ad ing and undetermined between the plaintiff and defendant,
journed the cause shall be continned, but it shall not be necessary to
adjourn the same to any day certain.
Render judg- SEec. 658. After the final determination of the action against
ment the defendant in the case mentioned in the preceding Section,
the Court in which the actior is pending shall, if judgment
be rendered in favor of the plaintiff, proceed to.render judg--
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ment in the matter pending against the said garnishee ; and
if it appear from the testimony of the said garnishee or other
testimony which may have been taken in the case that the
said garnishee is indebted to the defendant, or that he has
property belonging to the defendant in his posession, the
Court shall proceed to render judgment againt the said gar-
nishee, to the amount of his indebtness to the said defendant,
or for so much thereof as may be necessary to satisfy the
plaintiff’s demand.

Sec. 659. If the plaintiff fall to recover judgment agamst
the defendant,in the cases mentioned in Section 658 of this Procesdings
Title, or if the defendant pay tae judgment rendered in such Jhes, discon-
cases, or stay the execution thereon, within the time and in
the manner prescribed by law, it shall in either case be
deemed: a discontinuance of all proceedings ag'unst the gar- -.
nishee.

Skc. 660. If judgment be rendered against the garnishee, Execution’
the Court may issue execution thereon as in other cases.

Skc. 661. If the garnishee shall on demand, deliver to the garpisnes eﬁ-
officer having .such execution, all the property, money, and titled to costs
effects, in his possession, or under his control, belonging to |
the defendant, and pay all moneys found to be due from him
to the defendant, at the time the suit was commenced against
‘him; or so much of the money, property, and effects, as may
be necessary to satisfy such execution, then the costs which
may have accrued against such garnishee, shall be paid out
of the property, money, and effects so paid over or delivered
to such officer. :

'Skc. 662. The officer having such execution shall indorse
all moneys received from such garmshee and a description Pavment to
of all property and effects delivered to him by the garnishee, oﬁice{‘%c *

and such delivery or payment shall be deemed a dehve\y or
payment to the defendant in such suit,

Skc. 663. Upon the return of such execution so indorsed,
the same shall be entered on the docket of the Court, as fully Indorse ment
as such return upon such execution, and such entry or trans- of officer &c
yeript thereof shall be prima facia evidence of the facts therein
stated. ) .

Skc. 664, Whenever the garnishee shall pay or deliver to P
the officer having such execution, any property which may. mgfficgcg%lg;““
be sold on an execution by existing laws, the officer shall
proceed to levy upon and sell the same at public auction or
«vendue, as in other cases; and if the garnishee shall deliver

L]
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to the officer any notes, bills, bonds, or other choses in action,
the officer shall return the same to the Court, to be retained
in his hands for the use of the plaintiff, and the plaintiff may
sue and collect the same, or so much thereof as may be ne-
cessary to pay the judgment against the defendant, and
costs; the balance, if any, shall be returned to the garnishee-
or the defendant. All bills, bonds, notes, accounts, and other*
" choses in action, secured or delivered under the provisions of’
this section, shall be taken, subject to all liens, set-offs,
liabilities, and eqmtles existing between the original parties
thereto.
_ Sec. 665. If the garnishee pay to the officer having such
Officer hold-€xecution, any bank note or bill, the same shall be paid over
::;gggig:dhow to the plaintiff at the par value thereof, if he will accept the
same, if not, it shall be sold in the same manner as other
personal property.
Sec. 666. Judgments rendered against the g’zrmshee un~-
der the provisions of this Act, shall have the same force and’,
Pffect of judg- effect, as they would have under existing laws, if such defen-
ment dant had been named as plainfiff therein.
Sec. 667. No suit shall be maintained or recovery had by-
such defendant against the garnishee, for the amount of mo-
Defendant egn. 26Y SWOID, proved, or admitted to be due from such gar-
a0t maintain nishee to the defendant, or for- -property or the value thereo f”
ag‘;tr’gl';]fegeam“ money or effects in the hands of such garnishee as aforesaid,
while such proceeding is pending.
Sro. 668, The preceding section shall not be so constrned,.
Limitation ofag to prevent such defendant from prosecuting for, and re-
f,?,fedmg 5% covering of such garnishee, any other or future sum of money
due from such garnishee, or the possession or value of any
other property or effects in the hands of sach garm'shee be--
‘longing to such defendant.
Sec. 669. Bills of exchange, and promissory notes not due,
Promisory in the hands of the garnisheé at the time of the service of

notes the summons, shall be deemed “‘effects,” unde1 the provwmns
of this Act.

Sgc. 670, If it shall appear upon any examination or trial,

had under the provxslons of this Act, that any snm or sums

of money is, or are owing and payable from the garnishee to

w§,§§°ﬁf§n“;§%§ the defendant, at some future time or times, it shall be the
duie&c " gduty of such Court, after the examination or the rendition of
the verdict, if a trial by jury is had, and after the trial, (if"

the cause is tried by the Court) to note the time or times
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when the sum or sums of money mentioned in this section,
shall become due and payable, and shall thereupon continue
the.cause until after the time or times so noted. ‘
Sec. 671.  After the said sum or sums of money become
due and payable as mentioned in the preceding section, the whg;ﬂ;%elfe’;%:
Court shall, at the request of the plaintiff, rénder judgment due &c
against the garnishee, as mentioned in section 658, of this
Act, and the same proceedings shall be had thereon and with
the like effect, as if the said sum or sums of money had been
due and payable at the time of the service of the summons.
Skc. 672. Corporations may be proceeded against as gar-
nishees, in the same manner and with the like effect as indi- ro‘é‘;‘;%‘;ﬁm%l} '
viduals, under the provisions of this Act, and the rules of ainst
law regulating prozeedings.against corporations. (1)

ARBITRATIONS. (2.)

REFEREES,

Secriox 673. Controversy may be submitted to arbitrators.
674. When submission not to be made. .
675. DParties to make agreement of $ubmission; form of
agreement.
676. Agreement to submit, what to contain.
677. Submission not to be revoked.
678. 'To appoint a time and place for the hearing. .
679. Arbitrators to be sworn. '
680. Award made after time fixed by partics not to have effect
681. Award to be in writing. . i
682. To be delivered to the Clerk. : ’
683. Court to have eognizance of award. .
684. Award may be accepted, rejected or recommitted.
685. On what grounds party may move Court to set aside
award. ’
686. In what cases Court may alter awmd
687, Award when to be returned to Court.
688. Judgment how rendered ; costs how taxed.
689. Record of judgment, how made.
690. Record, how filed and docketed, &c.
691, Arbitrators may make award concerning costs. . '
692. Court may enforce judgment.
693. Arbitrators may receive testimony of parties.

SEc. 678.  All controversies which might be the subjectof a

ersonal action at law, or of a suit i i - Controversy
P tion at law, or of a suit in equity, may be sub submitiod Y

(1) See Sections 148, 149—Title 1.
(2.) For the manner of proceeding on Arbitrations, see Sec. 180, Title 8.
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mitted to the decision of one or more arbitrators in the man-

ner provided in this Act. '
Submission  OEC. 674. No such submission shall be made respecting
Dot to be made the claim of any person to any estate in fee, or for life'to real
* . estate, but any claim to an interest for a term of years, or for
two years or less, in real estate, and controversies respecting
the partition of lands between joint tenants, or tenants in
common, or concerning the boundaries of lands, or concern-
ing the admeasurement of dower, ma,y be submitted to arbi-

tration.

Sec. 675, The parties shall appear in person, or by their
Agreement of lawful agents or attorneys, before some Justice cf the Peace,
submission 414 shall there sign and acknowledge an agreement in sub-

stance as follows:
Know all men, that ©of and
of . have “agreed to submit the demand a
statement whereof is hereto annexed, (and all other demands
between them, as thé case may be,) to the determination of
and ' : the award of whom or the
greater part of whom being made and reported within
from this day, may be taken by appeal to the
District Court for the county of , the judgment
thereon shall be final;—and if either of the parties shall
‘neglect to appear before the arbitrators, after due notice
‘given them of the time and place appointed for bearing the
parties, the arbitrators may proceed in his absence.
Dated this day of in the year
And the,Justice shall subjoin to the said agreement his
certificate, in substance as follows: :

rre T

v

State of Minnesota, } ss

County of
Then the above-named and . personally
appeared, (or the above-named - . 'personally, and the
said by the said his attorney, appeared,

’ ‘as the case may be,) and acknowledged the above instru-
ment by them signed to be their free act.

Before me, ‘
' J.P, Justice of the Peace. [L. 8]

Sec. 676. If any specific demand is submitted to the ex-

Agreement to clusion of others, the demand submitted shall be set forth in
submit the statement annexed to the agreement: otherwise it shall
not be necessary to annex any statement of a demand, and
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the words in the agreement relating to such statement may

be omitted, and the submission may then be of all demands.
between the parties, or of all demands which either of them.

has against the other, or the submission may be varied in.

this respect in any other manner, according to the agreement,

of the parties. N

"8Ec. 677. Neither party shall have power to revoke a sub-

Submissio n

mission made as herein provided without the consent of the not revoked

other; and if either of them shall neglect to appear before
the arbltrators after due notlce the arbitrators may neverthe-
less proceed to hear and determine the cause upon the evi-
dence produced by the other party, as provided in the agree-
ment of submission.

Sec. 678. The arbitrators thus selected shall appoint a

" time and place for the hearing, and shall adjourn the same

from time to time as may be necessary; and on the applica-
tion of either party, and for good cause, they may postpone
such hearing to a time not extending beyond the day fixed in
such submission for rendering their awéljd.

Skc. 679. Before proceeding to hear any testimony, the

Hearing

Arbitrators

arbitrators shall be sworn by any officer authorized to admin-#8worn

ister oaths, faithfully and fairly to hear and examine the mat-
ters in controversy, and to make a just award according to
law and evidence, to the best of their understanding.

Skc. 680. The time within which the award shall be made
and reported may be varied according to the agreement of
the parties; and no award made after the time so agreed up-
on shall have any legal effect or operatlon unless made upon
a re-commitment of the award by the Court to which itis ap-
pealed.

Award made
after time &c

Sgc. 681. To entitle any award to be énforced according Award in writ-
to the provisions of this Title, it must be in writing, sub- 8

scribed by the arbitrators making the same.
Sgc. 682. The award shall be delivered by one of the ar--

Deliveredto

- bitrators to the clerk of thé Court to which the same is ap-elerk

pealed, or shall be inclosed and sealed by them and transmit-
ted to the clerk, and shall remain sealed until opened by the
Court.

Sec. 683. The Court to whxch the award is appealed shall

have cognizance thereof in the same manner, and the same of
proceedings shall be had thereon, as if it had been made by .

- referees appointed by the Court.

Sec. 684. The award may be accepted or rejected by the -

Cognizance
[
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Award may Court for any legal and sufficient reason; or it may be re-
}’:;ggepgfdig committed to the same arbitrators for a rehearlng by them ;
committed  and when an award is reviewed and confirmed by the Court,

judgment shall be rendered. thereon in the same manner as
upon a like award made by referrees appointed by the Court,
and execution shall issue accordingly,
Sec. 685. Any party complaining of such award may
move the Court to vacate the same upon either of the follow-
md%ward setajpg grounds :

1. That such award was procured by corruption, fraud, or
other undue means :

2. That there was evident partiality or corruption in the
arbitrators, or either of them. .

3. That the arbitrators were guilty of misconduct in refus-
ing to postpone the hearing upon sufficient cause shown, or
in refusing to hear eviderice, pertinent and material to the
controversy, or any other misbehaviour by which the rights
of any party shall have been prejudiced : :

4. That the arbitrators exceeded their powers, or that they

- 8o imperfectly executed them, thata mutual, final and defi-
nite award on the subject matter submitted was not made :

5. That the award was contrary to law and evidence.

Sec. 686. Any party to such submission may also move
the Court to modify' or correct such award in the following
cases :

1. Where there is an evidert miscalculation of figures or
an evident mistake in the description.of any person, thing
or property referred to in such award :

2. Where the arbitrators shall have awarded upon some
matter not submitted to them, nor affecting the merits of the
decision upon the matters submitted :

3. Where the award shall be imperfect in some matter of
form not affecting the merits of the controversy, and where,
if it had been a verdict, such defect could have been amended .
or disregarded by the Court according to law.

Sec. 687. The award may be taken by appeal to the next

_term of the District Court succeeding such award, and the
Award return- parties shall attend at such term without any express notice
fed for that purpose, in like manner as if an action for the same
were pending between them in Court ; but the Court may re-
quire actual notice to be given to elther party, when it shall
appear necessary or proper, before they proceed to act upon

the award.

Award altered
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Sec. 688, Upon such award being confirmed or modified,
the Court shall render judgmeént in favor of the party to
whom any sum of money or damages shall have been award- juagment how
ed, that he recover - the same, and if the award shall have rendered
ordered any act to be done by either party, judgment shall
be entered that such act be done according to such order ;
the costs.of proceedings shall be taxed as in suits, and if no
provision for the fees and expenses of the arbitrators shall
have been made in the award the Court shall make a suita-
ble allowance. )

Src. 689. A record of such judgment shall be made, com- Recordofjudg:
mencing with a memorandum reciting the submission, then
stating the hearing before the arbitrators, their award, the
proceedings of the Court thereupon in modifying or confirm-
ing such award, and the judgment of the Court for the
recovery of the debt or damages awarded, and that the par-
ties perform the acts ordered by the award, and for the
recovery of the costs allowed.

Sec. 690. Such record shall be filed and docketed as rec- L o and
ords of judgments in other.cases, shall have the same force docketed
and effect in all respects, be subject to all the provisions of
law in relation to judgments in actions, and may in like
manner be removed and reversed by appeal, and execution
shall issue thereupon.

Sec. 691. If there be no provision in the submission con- ward cone

" cerning the costs of the proceedings, the. arbitrators may cerning costs
make such award respecting the costs, as they shall judge
reasonable, inoluding therein a compensation for their own

services; but the Court may reduce the sum charged for the
compensation of the arbltrators if it shall appear to them un-
reasonable.

Sec. 692. Where by such Judgment any party shall be
required to perform any act other than the payment of COUTt enforce:

gment
money, the Court rendering such judgment shall enforce the’
same by rule; and the party refusing or neglecting to per-
- form and execute such act, or any part thereof, shall be sub-
ject to all the penalties of contemning an order of such
Court. .

Sec. 693. The arbitrators shall hear and receive the testi- Arpitratorsto.
mony of either party under oath, subject to the restrictions ;fgg;"" testi-
contained in Sec. 301 of Title 12, of this Code. See Sec. 180,

Title 8.
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THE REMEDIES APPLIED BY THE COURTS.
GENERAL DEFINITIONS AND DIVISIONS.

Secrion 1. Division of remedies.

Definition of an action.

Definition of a special proceeding.

Division of actions.

Definition of criminal actions. :

Definition of a civil action. .
Civil and criminal remedies not merged.

Division of this Act, and to-what actions it relates.

e Rl

Secrioxy 1. Remedies in the Courts of Justice are divided .

. Divigion of
into: i remedies

1. Actions.

gpecial proceedings.
Skc. 2. Action. An action is an ordinary proceeding in a _ Definition of -
Court of Justice by which one party prosecutes another par-
ty for the enforcement or protection of a gight, the redress
or prevention of a wrong, or the punishment of a public
~ offence. : Definition of

Sec. 8. -Special Proceedings. Every other 1emedy is a spe-2 Sg";fé“l pro-
cial proceeding.

Suc. 4. Division of Actions.” Actlons are of two kinds: Division of

1. Civil. petion

2. Criminal.

Sec. 5. Criminal Actions. A criminal action is prosecuted Definition of
by the “State,” (1) as a party against a person charged with criminal action
a public offence, for the punishment thereof. Definition of

Skc. 8. Criminal Action. Every other is a civil action, ® civil action

Sec. 1. Remedies not merged. Where the violation of a Civil abd
right admits of both a civil and criminal remedy, the right .to 3fé?ii‘£ ,‘if;?;j
prosecute the one is not merged in the other. ed

Sec. 8. Division of this Act. This Act is divided into Titles _Division of.

d this act, and to
and Sections. what actions it

relatos

(1) See Constitution, Sec. 14, Article 6,
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Title 1st relates to the several Courts of Justice, and their

Jjurisdiction,
The remammg Titles relate to and define Civil Actions to

be instituted in said Courts, on and after the 10th day of De-

cember, A. D. 1858, except as is otherwise provided herein.
A limited criminal jurisdiction is by this Act conferred upon
Justices of the Peace.

* Or Justicss’ Covrrs. (1)

Secriony 9. Jurisdiction of Justice not changed.
10. oRules of Pleadings.
Pleadings. .
Pleadings, how put in.
Complaint.
Answer.
Pleadings, what to contain.
Demurrer.. -
Proceedings or demurrer.
Plaintiff to prove his case if defendant do not appear.
Proceedings in action on account or instrument for
payment of money only.
10. Variance when disregarded.
11. Amending pleadings.
12. Execution, when issuable and returnable. ot
13. Execution on Justice’s judgment docketed.
14. Requiring party to exhibit his account.
15. Certain provisions made applicable to these Courts.

© 00 TP o 0o

¢ SEc 9. Jusii\ce’s of the Peace shall cqntinue to exercise
the jurisdiction now vested in them respectively, (See Con-
stitution, Sections 5 and 8, Article 6; see also Jurisdiction,
Title 1, Sec.. 22, of this Code;) and the proceeding in such
Courts shall be as now prescribed by law, except as other-
wise provided by this Act.

Sko. 10. The following Rules of Pleading and Practice,
shall be observed by Justices of the Peace. The pleadings
in Justices’ Courts must take place at the time mentioned in
the summons for the appearance of the parties, or at such
time thereafter, not exceeding one week, as the Justice may
appoint for the convenience of the parties, and by their con-
sent, . L. _ _

. 1. The pleadings in these cases are:
1. The complaint of the plaintiff :
2. The answer by the defendants.

(1) See Section 66--Title 1.
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2. The pleadings may be oral or in writing; (1) if oral, the  Pleadings—
substance shall be entered by the Justice in his docket jfhow put in
in writing, they shall be filed by him, and a reference to
them be made in the docket.

8. The complaint shall state in a plain and dlrect man- .
ner, and with sufficient legal intent, (the facts in the case,) as Complaints
to enable the Court or Jury to apply the remedy in conform-
ity Wlth the known rules of law and evidence. )

4. The answer may contain a denial of the compla,mt Or  Answer
of any part thereof, and also notice in 2 plain and direct man-
ner of any facts constituting a defence. B

-5. Pleadings are not required to be in, any particular whipesdings -
form, but must be of sufficient legal intent to warrant the tain
rehef desired.

6. Either party may demur to a pleadmg of his adver-
sary, or any part thereof, where it is not sufficiently explicit, Demurer
or it contain no cause-of action or defence, although it be o
taken as true., . .

7. If the Court deem the demurrer well taken it shall “wproceedings
order the pleading to be amended, and if the party shall ne- on demurrer
glect or refuse to amend, the party démurring shall be enti-
tled to all the advantage to which such defects would have
entitled him in Courts of Common Law or Equity.

8. 1In case a defendant does not appear and answer, the Plaintiff to

prove his case
plamtlff cannot recover without proving hlS case, except in 1(‘ defencant do

cases provided by law: - , not appear
9. . In an action or defence founded upon an account or an
Proceedings
instrument for the payment of money, it shall be sufficient in'action ou no..
for a party to dehver the account or instrument to the Court, g’:,?: af';,‘“{{l‘;
and to state that there is due to him from the adverse party, Payment of
money
a specified sum which he claims to recover or set off.
10. A variance between the proof on the trial and the al- Variance when
legations in a pleading, shall be regarded as immaterial, un- +diregarded
“less the Court shall be satisfied that the adverse palty has
been misled to his prejudice thereby.
11. The pleadings may be amended at any time before
" the trial or during the tria], or upon appeal, when, by such
Amending
amendment, substantial Justlce will be promoted. If the pleadmgs
amendment be made after the joining of the i issue, and it be
.made to appear to the sausfactxon of the  Court, by oath,

(1) I fear that the prov1swns of Section 91, of the Majority Report. requiring
. the pleadings in Justices’ Courts to be in wrmug, will be found oppressive. 1%

will require the aid of counsel in matters which the parties might conduct in
person.

‘
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that an adjouxnment has became necessary to the adverse
party, in consequence of such amendment an adjournment
shall be granted. The Court may, also, in its discretion,
require as a condition of an amendment, the payment of
costs to the adverse party, to be fixed by the Court; but no
amendment shall be allowed after a witness is sworn on a.
trial, when an adjournment thereby will be made neces-
sary. -(1.) . . v . .
Execution 12. Ezxecution may be issued on a judgment heretofore
when issuable or hereafter rendered in a Justice’s Court, at any time within-
and retarnable o, years after the rendition thereof,.and shall be returnable
thirty days from the date of the issue.
13. If the judgment be docketed.with the Clerk of the
Execution o District Court, the execution shall be issued.by him to the
justices judg- Sheriff of the county, and have the same effect, and be exe--
ment docketed ;404 in the same manner as other executions and judgments.
of that Court. ' '
fRequiring part 14. The Court may, at the joining of issue, require ei'ther
ty to exhioi- party, at the request of the other, at that or some specified
higaccount 4o e, to exhibit his books of account and-demand, or to state
" the nature thereof as far as may be in his power, and in
" case of his default, preclude him from giving evidence of
such parts thereof as shall not have been so exhibited or
stated. (2) ' _ .
.15. The provisions of this' act respecting forms of ac-
. tions, parties to actions, and the examination of parties and
Certain pro-

visions  made Witnesses, shall apply to Justices of the Peace. (3)
applicable to S
ege courts Forms 18 CrviL Actrows.

Sporrox 11, Distinction between actions ab la.ﬁv and suits in equity,
and form of all such actions and suits modified.
12." Parties to an action, how designated.
18. Actions on judgments, when and how brought
14. Feigned issues abolished and order for trial substituted. -

Sec. 11. The various forms in suits and actions heretofore
in use in this State are changed, and hereafter there shall be
Distinctions but one form of action for the enforcement or protection of -
Do suis private rights, or the redress of private wrongs. This shall
abolished be demominated a “Crviv Acrion.”

(1) See Section 81, Title 6.
(2) See Sec. 346 to 354, Title 1.
(3) Bee Sec. 213, Title 9. .
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Provided, That parties may resort to such forms (after the
suit be instituted,) of pleading and practice as were hereto-
‘fore known ‘to.the Courts of Common Law and Equity, in
cases where a full, complete and adequate remedy cannot be

had under the provisions of this act, as shall best subserve -

the ends of justice. : _ _

Sec. 12. In such action, the party complaining shall be

known as the plaintiff, and the adverse party as the defend-
- ant, ’ . :

Sec. 18. No action shall be brought upon a judgment ren
dered in any Court of this State, except the Court of a Justice
of the Peace, between the same parties, without leave of the

~ Court, for good cause shown, onnotice to adverse party; and
no action on a judgment rendered by a Justice of the Peace

Partieq to an
action how de-
signated

Actions on a
judgment how
and when bro’t

shall be brought in the same county within two years after.

its rendition, (1) except in cases of his death, resignation, in-
capacity to act, or removal from the county, or that the. pro-
cess was not personally served on the defendant, or on all

‘the defendants, or in case of the death of some of the parties,
* or where the docket or record of such judgment is or shall
have been lost or destroyed.

Sec. 14. 'Feigned issues are abolished, and instead thereof,
in cases where the power heretofore existed to order a feigned
issue, or when a question of fact, (not put in issue by the
pleadings,) is to be tried by a jury, an order for the trial
‘may be made, stating distinctly and plainly the question of

fact to be tried, and theissue joined' between the parties—.
* see Sec. 274, Title 11—and such order shall be the only au-
thority necessary for such trial, :

TITLE III.

Parmies To Crvin Acrions,

. i I .
Secrion 15. Action to be in the name of the real party in interest.
16. Assignment of a thing in action not to prejudice a defence.
17.  Executor or Trustee may sue without the persons bene-
ficially interested. )
18. When a married woman is a party, the husband to be
’ joined, except, &c. C
19. When husband cannot be joined

» Bue by next friend, or
as-sole. :

\

(1) For time of commencing Civil Actions, see Statutes of Limitati i
LAY . )  of Limitation, Title 1,

‘Feigned issues .
abolished and
order for trial
substituted
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Sgerion 20. Infant to appear by guardian—how appointed. Fatacer
or mother, may prosecute for seduction of daughter,
Father, or mother, may sue for injury tochild. W...n
. : father has deserted family, wife may prosecute ¢r
defend.
22. Who may be joined as defendants.
23. Parties united in interest when to: be' joined, and when
one or more may sue and defend for the whole.
24. Plaintiff may sue in one action all the parties to commer-
cial paper.
‘ . 25. Actions when not to abate by death, marriage, or other
N disability, and proceedings in such case. :
26. +Court when to decide controversy, or to order other pa.r-
ties to be brought in. Proceudmg instead of bill of
mterpledder

i

_ Actionto be  SEC. 15. Every action must be prosecuted in the name of
in tho a!.’lla!;:r:;the real party in interest, except as otherwise provided in
in interest Qection seventeen of this Title; but this Section shall not be
deemed to authorize the assignment of a thing in action not
arising out of contract. '

Sgc. 16.  In case of an assignment of a thing in action, the
aAgi“l‘]%'é“‘]?g‘c’f action shall be in the name of the original party for the “use”
tion notto pre- of the assignee, and shall be without prejudice to any set-off
judico & deo other defence.existing at the time of or before notice of

the assignment, but this Section shall not apply tv a negotia-
ble promissory note or bill of exchange transferred in good
faith, and upon good consideration before due.

Skc. 17. 'An Executor or Administrator, a Trustee of an

Executor or express trust, or a person expressly authonzed by statute,
Eﬁgsﬁgho’&?h’;ma) sue without joining with him the person for whose ben-
gfaﬁ?;“;‘t’:;ﬁ efit the action is prosecuted; a trustee of an express trust,
ed within the meaning of this Section, shall be construed to in-

clude a person w1th whom or in whose name a contract is

When a mar- made for the benefit of another.

'g’:gywt%?“ffn;s Sgc. 18. When a married woman is a party, her husband
and to bejoir mygt be joined with her, exéept that ;
1. When the action concerns her separate property, she
Except may sue alone.
2. When the action is between herself‘ and husb 1nd, she
may sue or defend alone !
ng}’e;‘];:tc:& Spe. 19. But where the -husband cannot be _]omed with
by next friend her, as herein provided, she may prosecute and defend by
ber next friend, or as a feme sole, unless she be within the

scope and meaning of subdivision 3, of Sec. 39, Title 5.
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Sec. 20. When an infant is a party, he must appear by

his next friend or guardian as now provided by law. . Such

nfant to ap-
guardian may be appointed by the Court or Judge before pear by guar-
whom the action is pending, or to be instituted.

The guardian shall be appointed, when the infant is plain-
tiff, upoun the application of the infant, if he be of the age of
fourteen years; or if under that age, npon the application
of his general or testementary guardian, if he have any, or
of a relative or friend of the infant. If made by a relative
or friend of the infant, notice thereof must first be given to
such guardian, if he has one; if lie has none, then to the
person with whom such infant resides.

When the infant is defendant, upon the application of the
infant, if he be of the age of fourteen years, and apply with-
in twenty days after the-service of the summons. If he be
under the age of fuurteen, or neglect so to apply, then upon
the application of any other party to the action, or of a rela--
tive or friend of the infant, after notice of such application
being first given to the general or testamentary guardian of
such infant, if he has one within this State ; if he has none,
then to the infant himself if over fourteen years of age, and
within thé State ; or if under that age, and within the State,
to the person With whom the infant resides.

A father, or in case of his death, or desertion of his family,
the mother may prosecute as plaintiff for the seduction of
the daughter, and the guardian for the seduction of the
ward, though the daughter or ward be not living with, or in
the service of the plaintiff, at the time of such seduction, or
afterwards, and there be no loss for sevice.

A father, or in case of his death; or desertion of his famlly,
the inother may maintain an action for the injury of the
child, and the guardian for the injury of a ward.

When a husband and father has deserted his family, the
- wife and mother may prosecute or defend, in her own name,

(1) any action which he might have prosecuted or defended,

. and shall have the same . powers and rights therein as he
might have had.

Skc. 21.  All persons having an interest in the subJect of

the action and in obtaining the relief desired, must be joined

(1) See Sec. 276, Majority Report. T feel disposed to dispense with the use
‘of the name of the husband, by the wife and mother, who is compelled to act
as the head of a family, and_ provide for its physical and mental wants, by
all means leave her frée from the thraldom of him who has imposed upon
her this responsibility.
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Who may be 86 plaintiffs or defendants, except as otherwise provided in
%?fifned asplain- thig Title.
: Skc. 22.  Any person may be made a defendant who has or
F Who may be claims an interest in the controversy, adverse to the plain-
joined as"de- ;e or whois a necessary party to a complete determination
or settlement of the questions involved therein. ’
“Sec. 28.  Of the pariies to the action, those who are united
in interest must be joined as plaintiffs or defendants; but
lfm};letse ;mlted if the consent of any one, who should have been joined as
when joined, plaintiffs, cannot be obtained, he may be made a defendant,
o en e the reason theréof being stated in the complaint, and when
sue tﬂd v;fgeéﬂd the question is one of common or general interest to many
persons, or when the parties are very numerous, and it may
. be impracticable to bring them all before the Court, one or
more may sue or defend for the benefit of the whole, but
~ such proceeding shall be conducted equitably as to parties
not before the Court. ‘
. Sec. 24. Persons severally liable upon the same obliga-
Plaintif may tion or instrument, including the parties to bills of exchange
:ﬂg‘;‘“%’::pzﬁ and promissory notes, may all, or any of them be included
tiestacommer- in the same action, at the option of the plaintiff.
oisl poper Sec. 25, No action shall abate by the death, marriage or
other disability of a party, if the cause of action survive or
n$°t‘;°;‘§;;’eh§;,‘ continue. In case of death, marriage, or other dlsabllxty of -
:}:“f};;,‘;‘;’{;i’s%e a party, the Court, on motion at any time within one year
* bility and pro- thereafter or afterwards, on a supplemental bill of complaint,
322:' ¢ in Euchmay allow the action to be continued by or against his repre-
sentative or successor.
'Court whento SE€. 26. The Court may determlne any controversy be-
g:rcégeof‘;‘;tz‘;_tween the parties before it, when it can be done without
der other par. prejudice to the rights of others or by saving their rights,
:.f“ tobe brot} ¢ when complete determination of the controversy can-
not be had without the presence of other parties, the Court
shall order them to be brought in; and when in an action for
the recovery of real or personal property, a person, not a
party to the action, but having an interest in the subject
thereof, makes application. to the Court to be made a party,
it may order him to be brought in by the proper amendment.
A defendant, against whom an action is pending, upon a
contract, or for specific, real, or personal property, may at
any time before, answer upon affidavit, state that a person,
not a party to the action, and without collusion with him,
makes against him a demand for the same debt or property,

’
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-and upon due notice to such person, and the adverse party Proceeding
apply to the Court for an order to substitute such person in instead of bil -
his place, and discharge him from liability to either party, of nterplender
-on his depositing in Court the amount of the debt, or deliv-

ering the property or its value to such person as the Court

may direct, and the'Court may, in its discretion, make the

.order.
1

TITLE IV.

Vexve v Civin Acrioss.

Secrioy 27. Certain actions to be tried where the subject is situated. .
28. . Other actions where the cause arose.
29. Other actions according to the residence of the parties
unless changed on demand of defendant.
30. In what cases place of trial may be changed.
81. Where place of trial is changed, papers to be transferred
also.

Sec. 27. Actions for the following causes must be tried
in the county in which the subject of the action or some part gertain actions
thereof is situated, subject to the power of the Court to o be tried -
. . where the sub-
-change the venue in the cases provided by statute: ject is situated
1. For the recovery of real property, or of an estate or
interest therein, or for the determination in any form of such
right or interest, and for injuries to real property :
2. For the partition of real property: '
3. For the foreclosure of a mortgage of real property:
-4. For the recovery of. personal property distrained for~
. any cause. ' ' .
Sec. 28.  Actions for the following causes must be tried in
the county where the cause or some part thereof arose, sub- Other actions
ject to the like powers of the Court to change the venue. in Jiiero 0ause a=
the cases provided by statute : o '
1.. For the recovery of a penalty orforfeiture imposed by
statute, except that when it is imposed for an -offence com-
mitted on a lake, river, or other stream of water, situated in
two or more counties, the action may be brought in any one
county bordering upon such lake, river, or stream where the
offence was committed : Provided, That no county shall in-
" tervene between the place of the offence and that of trial.
2. Against a public officer, or person specially appointed
to execute his duties, for an act done by him in virtue of his
-office, or against a person who, by his command, or in his
-aid, shall do anything touching the duties of such officer.
A N ,
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“Src. 29. In all other cases, the action shall be tried in

the county in which the defendant or any of them shall reside

Other achoug at the commencement of the action, Provided, That such ac- _
according 10 4ioy ag ig set forth in this section, may be tried in the county

the resxdence
of the parties where the defendant is served with process, And, provided

g:legz(&]h{f:feoffurther That nothing in this section shall be construed to
defendaut  change the venue where an action against a‘ corporation
might have been heretofore tried, save that in an action
against an insurance company, the same may be tried in the
county where the cause of action arose; or if none of the
- parties shall reside in the State, the same may be tried in
any county which the plaintiff shall designate in his com-~
plaint, subject, however, to the power of the Court to
change the venue in the cases provided by statute. If the
county designated for that purpose in the complaint, be not
the proper county, the action may, notwithstanding, be tried
therein, unless the défendant, before the time for answering
expire, demand, in writing, that the trial be had in the prop-
er county, and the place of trial be thereupon changed by
consent of parties, or by order of the Court as provided in
this section. ‘
Sec. 30, The Court may change the venue in the following
In what casges C2SE€S ©
g}:;ebe"cfh;ggl 1. Where the county designated for that purpose in the
ed complaint, is not the proper county:
2. Where there is reason to believe that an impartial trial
cannot be had therein:
3. When the convenience of witnesses and the ends of
Jjustice would be promoted by the change.
Sec. 31. When the venue is changed, all other proceed-
Where the 10Z8 shall be had in the county to which the venue'is changed
place of trial is ualess otherwise provided by the consent of the parties in
%t:;:gedto pba; writing duly filed, or by order of the Court, and the papers

transferred
transterred al- ghall be filed or sransferred accordingly.

TITLE V.

Manner oF ComMenciNg CIviL AcCTIONS.

Secron 32. Actions, how commenced. Summons..
33. Summons, requisite of.
.34. Notice to be inserted in certain actions.
85. Complaint need not be served with summons. In such
case, summons must state where it is or will be filed :
“when must be served - when notice of object of suit
may be served with summons.

\
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36. Defendant unreasonably defending, when to pay costs.

87. Notice of pendency of action affecting title to real prop-
erty.

38. Summons, by whom served.

39. Summons, how served and returned. '

40. Publication when defendant cannot be found. Affidavit
what to contain: in what cases publication may be:
made: what the order shall contain : personal service
of summons and complaint, equivalent to publication:
when defendant may be allowed to defend : bonds for

: restitution : in all cases, complaint to be first filed.

41. Proceedings when there are several defendants and part
only are served.

42, 'When service complete in case of publication. .

43. Service of summouns, how proved.

44. When jurisdiction of an action acquired by Court.

Skc. 82. Civil actions in the Courts of Record of this State
shall be commenced by the service of a summons issuing out Aections how
of and under the seal of the Court, dated the dag of its issue, ¢Ommenced
and tested by the clerk of said Court, and returnable on a
day therein named. (1)

Skc. 33. The summons shall be subscribed by the clerk, Sammons. re-
and directed through the proper officer to the defendant, and quisite of &c
shall require him to answer the complaint and file his answer
or a copy thereof in the office of such clerk, as follows:—
If the summons shall be served upon the defendant twenty
days before the session of any general or special term of the
Court, on the first day of such term ; if it be served at a
. period within' twenty days of the commencement of  such
term, then such answer, or a copy thereof, shall be so filed
within thirty days after the service of such summons, unless
further time be given by the Court upon motion.

Sec. 34. The Clerk shall insert in the summons a notice
in substance as follows :

1. In an action arising on contract for the recovery of ms}ig;“gf]?c:’r‘f
money only, that the plaintiff will move the Court for judg-tain actions
ment for a sum specified therein, if the defendant fail to ans-
wer the complaint in twenty or thirty‘days (as the case may
be,) after the service of the summons, in accordance with the
provisions of the last preceding section.

2. In other actions, that if the defendant shall fail to
angwer the complaint within the time specified in the last -
preceding section, after service of the summons, the plaintiff
will apply to the Court for the relief desired in the complaint..

(1) Bee Secs. 288 and 289 of the Majority Report.
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Sec. 35. A copy of the complaint need not be served with
Complaint the summons. In such case the summons shall state where
Dl i kP the complaint is or will be filed. And if the defendant, with-
Summons ulrlx]l ) %n t_W(.an.ty days thereafter, in ‘perso'n or by attorney, demand,
mons must 10 Writing, a copy of the complaint, specifying a place within
Slate yhere 1 the State where it may be served, a copy of it shall be serv-
filed ed within twenty days thereafter accordingly ;’and after
such service, the defendant shall have twenty (or thirty) days
. When must be to answer ; but only one copy need be served on the same
served attorney. In the case of'a defendant against whom no per-
sonal claim is made in an action, the officer (1) may deliver
to such defepdant, with a summons, a notice setting forth
When notice the general object of the action. A brief description of the
:ﬁitaﬁf;‘;,nbgf property affected by it, if it affect specific, real or personal
ggz;don;gth property, and that no personal claim is made against suchl
defendant, in which case no copy of the complaint need be
served on such defendant, unless, ‘within the term for ans-
wering, he shall, in writing, demand the same.
Defendantua-  SEC- 36, If a defendant on whom such notice is served,
reasonably de- unreasonably defend. the action, he shall pay costs to the

fendi h . e s -
xt,gnp;;gco;sen plaintiff if ordered by the Court.

Notice of pen- SEC. 37. In an action affecting the title to real property,
'g,'}gg{'ig;“:iiﬁg the plaintiff, at the time of filing the complaint, or at any
toreal estate ‘time afterwards, may file with the Register of Deeds of each

. county in which the property is situated, a notice of the pén-
dency of the action, containing the names of the parties, the
object of the action, and a description of the property in that
county affected thereby ; and if the action be for the fore-
closure of a mortgage, such notice must be filed twenty days
before judgment, and must contain the date of the mortgage,
the parties thereto, and the time and place of recording the
same. From the time of filing only, shall the pendency of
the action be constructive notice to a purchaser or incum-
brancer of the property affected thereby. -

Sec. 38. The summons may be served by the Sheriff of the

Summons by county where the defendant may be found, or by any other

"whom served - person not a party to the action duly deputised to execute or
-gerve the same. o

(1) It is contemplated by this Act, that all original and final process
be served or execuied by the duly elected and sworn officers of the law, or
their deputies. T will here rematk, that it is urged as an objection to this sys-
tem, that the ‘“‘officers charge.too much,”’ to this 1 reply ihat they charge no
more than do attorneys for the same service, yet if these fees are 1oo high, let
2hem be at once reduced. '
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The service shall be made and the summons returned, with
proof of the service, to the clerk whose name is subscribed
thereto, with all reasonable diligence.
The Clerk issuing the summons may at the instance of the
plaintiff, by endorsement thereon, fix the time in which the
same shall be served, and the same shall, if practicable, be
served accordingly.
SEc. 89. The summons shall be served by delivering a copy
thereof, as follows : Summons how
1. If the suit be against a corporation, to the President or iﬁ;ﬁi‘é and re-
other head of the carporation, Secretary, Cashier, Treasurer,
Director or Managing Agent thereof; but such service can be
made in respect to'a foreign corporation only when it has
property within this State, or the cause of action arose
thereir.
2. If against a minor, under the age of twenty-one years,
to such minor personally, and also to his father, mother, or
guardian, or if there be none within the State, then to any
person having the care or control of such minor, or with
whom he shall reside or in whose service he shall be em-
ployed
3. If against a person judicially declared to be of un-
"sound mind, or incapable of conducting bLis own affairs, in
consequence of habitual drunkenness, and for whom a com-
mittee or guardian has been appointed, to such committee or
guardian, and to the defendant personally.
4. Inall other cases to the defendant personally, or if not -
. found, by leaving a copy thereof at his usual place of.abode,
in presence of some one of the family of suitable age and dis-
cretion, who shall be informed of the contents thereof. :
Sec. 40. When the person on whom the service of the t‘:?gx‘l‘t‘:itnwm’?
summons is to be made, cannot, after due diligence, be found
within- the State, and that fact shall appear by affidavit to
. the satisfaction of the Court or a Judge thereof, or Court
Commissioner, and it shall in like manner appear that a
cause of action exists against the defendantin respect to
whom the service is to be made, or that he is a necessary or
proper party to an action relating to real property, in this
State, such Court or Judge may grant an order that the ser-
vice be made by the pubhcatlon of the summons, in either of
the following cases: A
1. Where the defendant is a foreign corporation and has "In what cases
property within this State, or the cause of actlon arose €2’§{§3‘;°" d
therein.

’
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2. When the defendant, being a resident of this State, has
departed therefrom with intent to defraud his creditors or
avoid the service of a summons, or keeps himself concealed
therein with the like intent.

3. Where he is a non-resident but has property therein,
and the action is on contract, and the Court has jurisdiction
of the subject of the action.

4. Where the subject of the action is real or personal pro-
perty in this State, and the defendant has or claims a lien or
interest, actual or contingent therein, or the relief desired
consists wholly or partly in excluding, the defendant from
any interest or lien therein.

5. Where the action is for divorce in the cases prescribed
by law: : _ :

The order shall direci the publication to be made in one
dezﬂég:ﬁhz or-newspaper, to be designated by the Court, as meost likely
tain to give notice to the person to be served, and for such length

of time as shall be deemed reasonable, not less than once a
week for six weeks, nor more than six months.

In case of publication, the Court or Judge shall also direct
a copy of the summons and complaint to be forthwith depos-

[Personal ser-ited in the post office, directed to the person to be served, at
;;‘;;s ‘;‘,’ldggg; his place of residence, unless it appear that such residence
laint P, 18 neither known to th.e. party making '{he application, nor
cation can with reasonable diligence be ascertained by him. (1)

‘When the publication is ordered, personal service of a
copy of the summons and complaint out of the State, shall
be equivalent to publication and deposit in the post office.

If the summons shall not be personally served on a defend-

When defend- ant, nor received by such defendant, through the post office,
ant may be al-, . . . . . 2, .

lowed to de-in the cases provided for in this section, he or his represent-

fend atives shall, on application and sufficient cause shown, at

any time before judgment, be allowed to defend'the action;

and except in actions for divorce, the defendant or his repre-

sentative may, in like manner, upon good cause shown, be

allowed to defend after judgment, at any time within one

: year after notice thereof, and within three years after its

ﬁ?ggﬂﬁf‘,-’; T rendition, on such terms as shall be just, and if the defence

"’c‘tﬁfm‘p?:ii"f 4o D€ successful, and the judgment or any part thereof, shall

befstfled have been collected or otherwise enforced, such restitution

may thereupon be compelled ag the Court shall direct; and

the Court shall require bonds to be given for such restitution
(1) See Sec. 42, this Title. ’
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before execution is issued, as is now required by law, but the
title to property sold under such judgment, to a purchaser
in good faith, shall not thereby be affected; and in all cases
where publication is made, the complaint shall be first filed,
and the summons as published shall state the time and pla.ce
of such filing.

Sec. 41. When the action is against two or more defend- .
ants, and the summons is served on one or more but not on Wh‘;{;’iﬁi‘};“ &8
all of them, the plaintiff may proceed as follows: are several de

fendants, " and

1. If the action be against several persons jointly indebt- part only are
ed upon a contract, he may proceed against the defendant %7¢4
served, unless the Court shall otherwise direct; or,

2. In an action against defendants severally liable, he
may proceed against the defendant or defendants, served in
the same manner as if such defendant or defendants were the
only parties proceeded against; Provided, That this shall not
be so constryed as to permit the plaintiff to neglect or refuse
to take steps to perfect his judgment against-a principal
debtor, who is within the jurisdiction of the Court, while he;
is prosecuting the same demand against a surety.

3. If all the defendants have been served, judgment may
be taken against any or either of them severally, when the .
plaintiff would be entitled to judgment against such defend-
ant or defendants, if the action had been against them, or
any of them alone. (See Sec. 158, Title 8.) ' ‘ ,

Sec. 42. In the cases mentioned in Section forty, the ser- When service
vice of the summons shall be deemed complete at the expira- g:?;plgggpug&
tion of the time prescribed by the order for publication, cation

Skc. 43. * Proof of the service of ‘the summons and of the .
complaint, or notice, if any, accompanymg the same, shall be oo kow oray
as follows: ed
- 1. If served by the Sheriff, his celtlﬁcate thereof; or,

2. If by any other person, his affidavit thereof; or,

3. In case of publication, the affidavit of the printer or
bis foreman or principal clerk, showing the same, and an
affidavit of a deposit of a copy of the summons in the post

" office, ag required by law, if the same shall have been depos—
ited; or,

4. The written admission of the defendant. In case of
service otherwise than by publication, the certificate, affida-
davit or admission shall state the time, place, and manner of
service,

Sec.'44. From the time of the service of the summons in .
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When jurisdic- & civil action, or the allowance of a provisional remedy, the

;:;':m‘;g action (fourt shall be deemed to have acquired jurisdiction, and to
have control of all the subsequent proceedings. A voluntary
appearance of a defendant is equivalent to'a personal service
of the summons upon him.

TITLE V1L

Preapings 18 Civin Actions.

The complaint.
The demurrer.
The answer.

& Caarrer 1.
2
3.
4. The reply.
5
6

General rules of pleading.
Mistakes in pleading and amendments.

CHAPTER 1.
Tae CoMPLAINT,

Secrion 45. Forms of- pleadings heretofore existing, abolished—suffi-
ciency of.
46. TFirst pleading to be complaint.
47. Complaint, what to contain.

Sec. 45. The forms of pleading heretofore existing, are.
Formsor  Modified or abolished, and hereafter the forms of pleading in
" pleading here-¢iyil actions, ih Courts of Record, and the rules by which the
tofore existin
abolished - ~sufficiency of the pleadings are determmed are those pre-
scribed by this act.-
i ) Sec. 46, The first pleading on the part of the pla.mtlﬁ' is
jFirst pleading the complaint.
plaint ' Sec. 47. The complaint shall contain,
Complaint 1. The title of the cause, specifying . the Court in which
That 000D the action is brought, the county in which the plaintiff de-
: sires the trial to be had, and the names of the parties to the

action, plaintiff and defendant :
2. A plain and concise statement of the facts constxtutmg

the cause of action without unnecessary repetition :

3. A prayer for the relief to which the plaintiff supposes
himself entitled; if the recovery of money be sought, the
‘amount tbereof shall be stated.. .

CHAPTER II.
Tae DEMURRER,

Secrion 48, Defendant to demur or answer. -
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49, When the defendant may demur and causes of demur.

50, Demurrer must speclfy grounds of objections to com-
plaint.

51. How to proceed if complaint be amended.’

52. Objection not appearing on complaint, may be taken by
. answer.

53. Objection when deemed waived.

- Sec. 48, The only pleading on the part of the defendant
g either a demurrer or an answer. It must be served within
Defendant {0~
twenty days after the service of the summons, or.a copy of gemaur or an-
the complaint if demanded. - swer
Sec. 49. The defendant may demur to the complaint, when
it sball appear upon the face thereof ; either, ﬁen the de--
1. That the Court has no Jurlsdwtlon of the person of fendant may
the defendant, or the subject of the action ; or, demor and
2. That the plaintiff has no legal capacity tosue ; or, mur
3. That there is another action pending between the same .
parties for the same cause ; or,
4, That there is a defect of parties, plaintiff or defendant'
or,

5. That several causes of action have been 1mpr0perly
united ; or,(1)

6. Th‘tt the complaint does. not state facts sufficient to
constitute a cause of action.
"8gc. 50.  The demurrer shall distinctly specify the grounds
of objection to the complaint. Unless it do so, it may be m%‘:’g“;;‘;%‘;fy
disregarded. It may be taken to the whole complaint, or to grounds of ob--
any of the alleged causes of action stated therein. T 0 eome
Sec. 51. }f the complaint be amended, a copy therof must
be served on the defendant, who must answer the same with- gow to pro-
in twenty days, or the plaintiff upon filing with the clerk, ;f:&t‘f o
due proof of the service, and of the defendant’s omission, mended
may proceed to obtain judgment as provided by Section 158,
but where an application to the Court for Judgment is neces-
sary, eight days’ notice thereof must' be glven to the de-
fendant. -
Sec. 52. When any of the matters enumerated in section Objection not
'forty-nme do not appear upon the face of the complaint, the coﬁ.’f;’lﬁ,"n‘i m:;
objection may be taken by answer. - betaken by an-
Sec. 53. If no such objection be taken, éither by demur-
rer or answer, the defendant shall be deemed to have walvedw&?e?ég;ed
the same, excepting only the objection to the jurisdiction of ®2ived

.

© (1) See Séc. 80, Title 6.
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the Court, and the objection that the complaint does not state
facts sufficient to constitute a cause of action.

CHAPTER IIL

TuE ANSWER AND REPLY.
SECTION 54. Answer, what to contain.

55. What constitutes a set-off.

56. May set forth as many grounds of defence as exist, but
must be separately stated. - .

57. Demurrer as to some causes of action, and answer as to
others.

58. Sham defences to be stricken out on motion. '

59. TReply, when necessary, and what to contain. What

" case plaintiff may demur to answer.
60. When defendant may move for judgment upon an ans-
: wer. ’
61. Demurrer to reply.

Sec. 54. The answer of the defendant must contain,

1.- A general or specific denial of each material allegation
of the complaint controverted by the defendant, or of any
knowledge or information thereof sufficient to form a behef
—(1)

; A statement of any new matter constituting a defence
or set-off, in concise language, Wlthout unnecessary repeti-
tion.

Sec. 55. The set-off (2) mentioned in the last section,
must be one existing in favor of the defendant and against
the plaintiff, between whom a several judgment might be

- had in the action, and ansmg out of one of the following

causes, of action:

1. A cause of action arising out of the contract or ‘transac-
tion set forth in the complaint, as the foundation of the plain-
tif’'s claim or connected with the subject matter of the
action.

2. In an action arising on contract, any other cause of ac-
tion arising clso on contract and existing at the commence-
ment of the action. (See Sec. 59, 75, Title 6.)

Sec. 5. The defendant may present by answer as many
defences and set-offs as he may have, whether they be such

e
(1) See Sec. 75,~this Title. .
(2) 1hav. caused the * Set-off” to embrace whatever is included in the
Majority Report under both the set-off and counter claim combined.—8See Sec.

109, Title 1 .
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May set forth.
as have been herstofore denominated legal or “equitable, or as many
both, they must each be separately stated, and refer to the e, 2: 3;,2{
causes of action which they are intended to answer, in such Egg;;la‘}citl;’gm_
manner that they may be intelligibly distinguished. : ted

Sec. 57. The defendant may démur to one or ‘more of sev-
eral causes of action stated in the complaint and answer the pemuirer 83 to
residue, . . T action and an-

swer as to oth-
Sc. 58. Sham and 111e1evant answers and defences mayers

be stricken out on motion, and upon such-terms as the Courtgpam defences
may, in its discretion, impose. I - lo bo stricken
~ Sed. 59. . When the answer contains new matter, consti®

tuting a set-off, the plaintiff may, within twenty days, reply g:gagv’h:gge-
to such new matter, denying, generally or specifically, each What to con-
allegation controverted by him, or any knowledge or infor.
mation thereof, sufficient to form a belief, and he may allege, .
in concise language, without unnecessary repetition, any
new matter not inconsistent with the complaint constituting
a defence to such new matter in the answer, and the plaintiff
may, in all cases, demur to the answer, for msuﬁimency, when
upon its face it does not constitute a defence, stating in his In what oases
demurrer, the grounds thereof, and the plaintiff may demur glammf may
to one or more of . several defences or set-offs, set up in the Jomur to
answer, and reply to the residue. (1)

Sec. 60, If the answer contain a statement of new mat-
ter constltutmg a set-off or defence, and the plaintiff fail to When defend-
reply or demur thereto within the time prescribed by law, ?g: jadomont_
the defendant may move, on a notice of not less than ten“vl?"‘;;1 an an-
days, for such judgment as he is entitled to upon guch state-
ment, and if the case require it, a writ of; inquiry may issue,
and a Jury assess the damages. K

Skc. 61. If a reply of the plaintiff to any defence set up,
by the answer of the defendant be insufficient, the defendant Demurrer o
may demur thereto, stating therein the cause of such’ de-eply
murer,

CHAPTER V.
GEeExERAL RunEs or PLEADING. -

Secriox 62. Pleadings, how subscribed and when verified.
) 63. Verification of pleadings.
64. How to state an account in pleading.
65. Pleadings to be liberally construed.

1) Bee Sec. 76 of this Title.
13
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66. Irrevalent and redundant matter to be stricken out—made
more certain. )

67. Judgments, how to be pleaded.

68. ‘Condition precedent, how to be pleaded. -

69. Private statutes, how pleaded.

70. Libel and slander, how stated in complaint.

71. Answer in such cases. ‘

72. In actions to recover property distrained for damage, an-
swer need not set forth title.

73. What causes of action may be joined.

74. To what such causes must belong,

75. Allegation not denied, when to be deemed true.

76. What matters deemed controverted without reply—mate-
rial allegation defined. '

Sec. 62. Every pleading in a Court of Record must be

when verified subscribed by the party, or his attorney, and when a pleading:

Verification of

Pleadings

is verified, every subsequent pleading, except a demurrer,
must be verified also.

Src. 63. The verification must be to the effect, that the
same is true to the knowledge of the person making it, ex-
cept as to those matters stated on information and belief]
and as to those, he believes them to be true, and must be by
the affidavit of the party, or if there be several parties
united in interest and pleading together, by one at least of
such parties acquainted with the facts, if such party be
within the county where the attorney resides, and capable of
making the affidavit. The affidavit may also be made by
the agent or attorney, if the party be absent or incapable
of making the same, and if the action or defence be foundeg
upon a written ,instrument for the payment of money, and
such instrument be in the possession of the agent or attor-
ney ; or if all the material allegations of the pleadings be
within the personal knowledge of the agent or attorney.
When the pleading is verified by any other person than the
party, he shall setforth in the affidavit hig knowledge, or the
grounds of his belicf on the subject, and the reasong why it
is not made by the party, When a corporation is a party,
the verification may be made by an officer thereof, An(i
when the State, or any officer thereof in its behalf ig a party
the verification may be made by any person acquainted Wiﬂ;
the facts. The verification mey be omitted when an admis-
sion of the truth of the allegations might subject the party
to a prosecution for felony. And any pleading may be used
in a criminal prosecution against the party as proof of a fuct
admitted or alleged in such pleading, o
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Sec. 64, It shall not be necessary for a party to set forth
in a pleading the items of an account therein alleged, but How to state
he shall deliver to the adverse party, within ten days after a an account
demand thereof, in writing, a copy of the account: which, if
the pleading is verified, must be verified by his own oath, or
that of his agent or attorney, to the effect that he believes it
to be true, or be precluded from giving evidence thereof, or if
an inspection of the original books of account shall be de-
sired by a party, the-same shall be produced on notice. The
Court, or a Judge thereof, may order a further account when
the one delivered is defective; and the Court may in all cases
order a bill of particulars of the claim of either party to be
furnished.

Sec. 65, In the construction of a pleading for the purpose pleadings to be
of determlnmg its legal effect and intent, its allegatlons hbe"‘uy con-
shall be legally yet liberally construed, with a view to sub-
stantial justice between the parties. A

Skc. 66, If irrelevant and redundant matter be inserted in krelevant andf
a pleading, it may be stricken out on mdtion of any person {:3‘{3%?;23&:
aggrieved thereby; and when the allegations of a pleading en out
are 80 indefinite or uncertain that the precise nature of the
charge or defence be not apparent, the Court may require
the pleading to be made legally definite and certain.

Sec. 67. In pleading a judgment or other determination of
a Court or officer of special jurisdiction, it shall not be neces- f;“,‘,%“;,‘igzd’;'g,w
sary to state the facts conferring jurisdiction, but such judg-
ment or determination may be stated to have been duly given
or made. If such allegation be controverted, the party
pleading shall be bound to establish on the trial the facis
conferring jurisdiction.

Sec. 68. In pleading the performance of conditions prece- gongition pre-
dent in a contract, it shall not be necessary to state the facts cedent how to

be pleaded

showing such performance but it may be stated generally
that the party duly performed all the conditions on his part,
and if such allegation be controverted, the party pleading
shall be bound to establish on the trial the facts showing
such performance. In an action or defence founded upon an
instrument for the payment of money, it shall be sufficient
for the party to give & copy of the instrument, and to state
that there is due to him thereon from the adverse party, a
specified sum which he claims, and for which he asks judg-
ment, - )

Sec. 69. In pleading a vrivate statute, or a right derived
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Private statute tReTefrom, it shall be sufficient to refer 1o such statute by its
—bow pleaded title and the day of .its approval, and the Court shall theré-
upon take judicial notice thereof. . .

Sec. 10. In'an action for libel or slander, 1t shall not be

o necessary to stafe in the complamt any extrinsic facty for the'
Libel and slan- 1y ypoge of showing the application to the plaintiff of {he dé-
ted incom-  famatory matter out of whlch the cause of action arose; but
plaint it shall be sufficient to state { gene1 ally that the same was pub-
lished or spoken of and concerning the plaintiff, and if such
allegation be controverted, the plaintiff shall be bound to es-
tablish on trial that it was g0 published or spoken; Provided
always, That any words written or spoken of 4 woman or
maiden which amount, in common parlance, to an imputation
upon her chastity, such words shall be deemed and held to be
actionable without proving special dhmages.

Sec. 71. In the actions mentioned in the last sectlon the
defendant may, in his answer, allege both the truth of the
matter charged as defamatory, and. any mitigating circum-
stances, to reduce the amount of damages; and whether he
proye the justification or mnot, he may give in evidence' the
mitigating circumstances.

Insctiontore- SEC. T2. In an action to recover the possession of pro-

Steainodtor” perty distrained, doing damage, (damage feasant) an an-

g;lélraﬁga auy Swer that the defendant or person by whose command he

set forth tifle  acted, was law fully possessed of the real property upon which
the distress was made, and that the property distrained was
at the time doing damage thereon, shall be good, without
setting forth the title to such real property.

Sec. 73. The plaintiff may unite in the same complaint

;‘gtlla&'; c&t;ses of several causes of action, whether they be such as have been
joined in same heretofore denominated legal or equitable or both, where
action they arise out of—

1. The same transaction, or transactions connected with
the same cause of action:

2. Contract, express or implied; or,

8. Injuries with or without force, to person and property,
or either; or,

4. Injuries to character; or,

5. Claims to recover real property, with or without dam-
ages for the withholding thereof, and the rents and profits of
the same ; or,

6. Cla.lms to recover personal property with or w1thout
damages for the withholding thereof ; or,

Answer in such
casges

¢!

\Y

\
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7,, Claums against a Trpsd:& by vnWe of & contract, or by
oper&tmn of law

Sec. T4. But the qauses of a,ctlkon 50 umted must all ‘be-1o what such
long to one of t.hese classes, a,nd must aﬁ'ectr all the partles ““gses muit be

- 1o the actlon, and not. requne d;ﬂerpnt plaees of trml and
must pe stated sepamtely » _
Sgc. 1. Every material allegatlon of the cqmplalnt pot Allegatian not
specifially controverted by the angwey, as prescribed in Sec- fogeonry g
_ tion 54, and every matena.l alleg'mon of new matfer in the o
_ answer constituting a. set-oﬂ' not controveqted by the reply,
. as plescrlbed in SthIOD. 59, shall, for the g pu,rposes of the ac-
.tion, be taken as true.

Sec. 76. But the allegatlon of new matter in the answer, mﬁelémgg:go
not relating to a sett-off, or to matter material to the defence, vem,d without
or of such'new matter, in ,a reply, i is to be deemed contro-TPy.
verted by the adverse party as upon a dlrect dema} or ayoid-

. ance, ag the cage may reqmre, but the plegation of new
Taatter-in a reply, shall not in any respect conclude the de-
fendant; ~who may, on the ‘mal countervail it by proofs, gither

. in direet denjal;.or, by way of ;wozda,nce

i A material. alleg't‘qon igjone essentlal tq the claa,m or de-

1 fenceyand which conld, not he, st;;cken.from the pleadmg, W1th-
cout J,e;wmg*,lt msnﬁicient or defec‘mve Co

SR CHAP'I"ER v1 f S

R PO L RS TS B S JEGTAES coedl et a4t
! ' P L A T
M;smxns ;N PLE,LDWGS A‘ID Asm\nunws
Sntmfov Nlatenal v"ma,nceg, how provxded for St
'78  fmuiateridl vairidnices; how provided for!
viLU 79, What to be deemed d variahce.: [ un e o
oo oe» 80, . Amendments:of conrge. and-aftér, dexhurrer: ...
o %}1 Amendments by.the Court. - . .
<X§ (xeneral contlol of Courtiover proceedm
83. Sumg a party by ﬂchtxods narme," when ldwed
84, No error or defect to be’-regai‘ded tm’lbés it aﬁec’es ‘sub-
ST 10T - i dtantial nghts. T T
86. tSapplemental compleints, enswer asqueplYu, CLemenm e
)‘ull' : s bt
s $nc.‘7{{ \To varnnce between the allegatloqs m a pleadmg-
a0 fb,e p,rpof sha,ll be deedxed matemal unless 1t shaIl Iis- ﬁﬁ'f:;}ﬁ});“;;o,
. fead the adverse perty to hls preJudlce in malnta mg hls yided
a,cglon or defenqe upon 1t§ ments | L‘W‘herever it. shell be "al-
leged that a,,pa,t)ty hag . been 89, mlsled that fact shall be

L9 P SEATEN
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proved to the satisfaction of the Court, and in what respect
he has been so misled, and thereupon the Court may order the
pleading to be amended upon such terms as may be just.
Sec. 78. Where the variance is not material as provided
Immaterial va. in the last section, the Court may direct the fact to be found
riances, how in accordance with the evidence, or may order an immediate
providedfor 5 mondment without costs.
What to be Sec. 79. Where, however, the allegation of the cause of
deemed a vart potion or defence to which the proof is directed, be un-
proved, not in some particular or particulars only, but in its
entire scope and meaning, it shall not be deemed a variance
within the meaning of the last two séctions, but a fauture of
proof,
Amendments  SEC. 80. Auny pleading may be once amended by the
Z?t?f?f&?ﬁ‘lr party of course without costs, and without prejudice to'the
proceedmgs already had at any time before the period for
answering it expires, or it can be so amended at any time
within twenty days after the service of the answer or de-
murrer to such pleading, unless it appear to the Court that
it was done for the purpose of delay, and the plaintiff or
defendant will thereby lose the benefit of a térm for which
it is or may be noticed, and if it appear to the Court, that
such amendment was made for that purpose, the same may
be stricken out and such terms imposed as to the Court may
seem just. In such case a copy of the amended pleading
must be served on the adverse party. After the decision of
a demurrer, either at a general or special term, the Court
may, in its diseretion, if it appear that the demurrer was in-
terposed in good faith, allow the party to plead over on such
terms as may seem just. If the demurrer be allowed for the
cause mentioned in the 5th sub-division of section 49, the
Court may, in its discretion, and upon such terms as may be
just, order the action to be divided into as many actions as
may be necessary to the proper determination of the cause
of action therein mentioned.
Sec. 81. The Court may, before or after judgment in fur-
Amendments therance of justice, and upon such terms as may be proper,
bythecourt  ,mend any pleading, process or proceedings, by adding or
striking out the name of any party, or by correcting a mis--
take in the name of a party, or a mistaké in any other
respect, or by inserting other allegations material to the
case; or when the amendment does not change substantxally
the clalm or defence, by conforming the pleading or proceed-
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ing to the facts proved, and to the extent provided in the
Statute “‘Jeofails,” protect the rights of the parties.

Sec. 82. The Court may likewise, in its discretion, and gopormt con.
upon such terms ag may be just, allow an answer or reply to trol of court
‘be made, or other act to be done, after the time limited bying proceed:
this act, or by an order enlarg_e such time; and may also, 1n
its discretion, and upon such terms as may be just, at any
time within one year after making such extension, or of the
entering of any order or decree, relieve a party from a judg-
ment, order or other proceeding taken against him through
his mistake, inadvertance or surprise, or excusable neglect,
but not thereafter, and may supply an omission in any pro-
ceeding; and whenever any proceeding taken by a party fails
to conform in any respect to the provisions of this Code, the
Court may in like manner and upon like terms permit an
amendment of such proceedmg 8o as to make it conformable

thereto.

Sec. 83.  When the plaintiff shall be 1gnoraut of the name Suing a party
of a defendant, such defendant may be designated in any py fictitions”
pleading or proceeding by any name, and when histrue name e whengl-
shall be discovered, the pleading or proceeding may be
amended accordingly.

Seo. 84. The Court shall, in every stage of an action, dis- No error or de-
regard any error or defectm the pleadings or proceedings, "Z%E%‘?&xii;
which shall not affect the substantial rights of the adverse st :gggfﬂr imx?é
party, and no judgment shall be reversed or affected by rea- ¢

son of such error or defect.

Sec. 85, The plaintiff and defendant respec’mvely may be supplementat
-allowed on motion, to make a supplemental complaint, ans-g:{"‘v?;‘:‘:n ’mw
wer or reply, alleging facts material to the case, occurring ply
after the former complaint, answer or reply, or of which the
party was ignorant when his former pleading was made.

ol TITLE VII

ProvisioNar Remepy v Civih AcTions.. .

CaaPTER 1. Arrest and bail.
' 2. Claim and delivery of personal property
8. Injunction. -
4. Attachment.
6, Provisional remedies.
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CHAPTER 1.-

Arrest Axp Bam. -

Secrioy 86. No persoit t0 be artested except as prescnbed by thls Act
87. Cases in which the defendant-may be 'm'ested
88.- Order for arrest, by whom made. .
89. Affidavit to obtain order.
90. Security by plaintiff before order for arrest.
91, Order—when made, and its form.
92, Affidavit and order to be dehvered to Sheuff and copy
' served on defendant.
93. Arrest, how made.
94. Defendant to be discharged on bail or deposit,
96. Bail, how given. . . .
96. Surrender of defendant.
97. Bail may arrest and surrender.
98. - Bail, how proceeded against.
© 99. Bail, how exonerated. :
100. Delivery of undertaking to plaintiff, and its accepthnce
-, or rejection by him,
101. - Notice of _]ustlﬁcation and new undextakmg of other
bail, .
102, ' Qualification‘of’ bail.
103. How to justify.
104. Allowance of undertaking.
-105. Deposit of money with Shenff
: ) ) .. 106.  Payment of money by Sheriff.
o 107. * Substitution of bail for deposit. :
. 108. Money deposited, how applied or disposed of. -
109. - Sheriff when liable as bail, and hls dlschm"ge ﬁ'om lia-
bility. o
110..  Proceeding against Shenﬂ" . -
. 111, Bail liable to Sheriff. .
‘112. Motion to vacate, arrest br reduce ball “Tmprisonment
ot 7 ot debt abolished, - - T w7 et T
" 118. Affidavits on motion. ...

i

o personto Sec. 86. No person shall be arrested in a civil action ex-
De arrested ox- CEPt a8 prescribed by thig act; but this provision shall not
ggg‘g; Fesorl: apply to proceedings for contempts. (1)

Sec. 87. The defendant may be arrested, as hereinafter

Casen in whlchprescrlbed in the following cases:

%g:;(l:ltlgdmay 1. In an action for the recovery Qf damages on a cause of
action for an injury to person or character,. or for injuring or
wrongfully taking, detaining or converting ‘property.

2. In an action for a fine or penalty, or for the breach of a
promise to marry, or for money received in a fiduciary capa-

(1) See Sec. 112, Title 7.
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city, ok for property ‘embezzled, or fraudulently mlsapphed
- by a pubhc officer, or by an attorney; soliéitor; ot ‘counselor, .0
"o by an officer o agent of a corporation or bank‘i‘frg ’éssocm— e
- tion, in the course of hils- employment ‘as such or by dny “fac-
boi', agént, broker, or person in a ﬁduclary capacity, or ifor
any misconduct or neglect in office, or in 2 professwnal ‘em-
ployment or when the defendant has been guilty ofa Yrand. -
in COn’cractmg the debt, or incarring 1 thb obhgatlon for which' !«;
the action is brought, or in conce"uhng or’ dxspdsmr% of the, e
property, for the taking, detentlon or - conversxon ‘of Whlch g
the action is- brought :

3. In an action t& recover possession of pefsonal’ property S
unjustly detained, where the property, or any part thereof '
has been concealed, retioved or dlsposed of, 'so ‘that 1t can-. .
‘not be found or taken by the sheriff, and Wlth the lntent that B
it should not be so found or taken, in order and ‘with the in- R
tent of depriving the plaintiff of the beneﬁt ‘thereof, But no
female shall be arrested in any actmn except for a willful in-
jury to pergon, charagter of property. .(1) An.d when the dé-
‘fendant has’ removed or dlsposed of hlS property, or %s about
to do so with mte;nt to’ defra,ud hlS c1ed1t0rs

. Ske. '8, An 01der for the am;est of the. Qefeedent mggt be Order for ar-
obtained from a Judge of the Court in,which- the a.(;tlon ig fost, by Whom

broucrht or from a Court Gpplmlssmner: L

Sgc. 89. The order may be;made where it shall appaa!«to Affidavit to
the Judge oy Commissioger, by the aﬁ‘idayxt of the.plaintiff, or obtain order
_ of some other credible person, that, & sufficient canse of ac-., ... .
-.tion exists, and that the cpse. is one of those mentaoned in  ert i
section, 87. . ., i . Do
: SEc. 90. . Before makmg the\ox'dler the {Iudge or' Commls- .
_; sioner shall require a writtgn, undertaking on:the pact,0f1the pliilt Nefory
+ plaintiff, with sureties; to the effect that, if the:defeprlant. ye- order for arrest
cover judgment; the plaintiff will: pay all costs; that may be
- awaxiled to:the defendant,, and all -damages. which he may
.. 8ugtain)by reagon-of the arrest; :npt.exceeding ithe sum-speci-
.fied in therundextaking, which ahall. be at loast trvo hundked
dollars.. . If the undertaking be exequted’ by the plamh.ﬁ}a.nd
... his. suremes, they,shall annes, thereto an. affidavit, jha,t they
are residents and- householders jor freeholders, within, the
State, and worth double the sum specified inithe undertaking,
. ver, and above a]l their dg‘pts hqblh’o;es and‘ ezﬁenpgt.loa;s\“

R SO

S ANTIENNES

{1) Sée Hectiof 3, e oo ;
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Sec. 91.  The order may be made to accompany-the sum-
Order when INODS, Or at any time afterwards, before judgment. It shall
g:ge and itsrequire the Sheriff of the county, where the defendant may
be found, forthwith to arrest him, and hold him to bail in a
specified sum, and to return'the order at a time and place
therein mentioned, to the Court by which it shall have - been
. issued.

é?iig: T . Smo. 92. The affidavit and order of arrest shall be deliv-
livered to, e ered to the Sheriff, who, upon arresting the defendant, shall

By served ondeliver to him a copy. thereof.
cfendant Sec. 93.  The Sheriff shall execute the order by arresting
the defendant and keeping him in custody until discharged

Arrest how
made by law. .

Sec. 94.- The defendant, at any time Dbefore execution,
Defendant to

be discharged Shall be discharged from arrest, either updn giving bail, or
gnos'l’:“l or de- ypon deposxtmg the amount mentioned in the order of arrest,
ag provided in this chapter.
. Sec. 95. The defendant may give bail, by causing a writ-
Bail how given ten undertaking to be executed by two or more sufficient
sureties, stating their places of residence, to the effect that
the defendant shall, at all times, render himself amenable to
the process of the Court during the pendency of the action,
andrto such as may bé issued to enforce the judgment there-
in; or if he be arrested for the c¢ause -mentioned in the third
sub division of Section 87, an undertaklng to the same effect
a that provided by Section 119.
Sec. 96. At any#ime before a failure to comply with their
Surrender of undertaking, the bail may surrender the defendant in their
defeneant  exoneration, or he may surrender himself to the-sheriff of the
county where he was arrested, in the following manner :

1. A certified copy of the undertaking of the bail shall be
delivered to the sheriff, who shall detain the defendant in his
custody thereon, as upon an order of arrest, and shall by a
certificite in writing acknowledge the surrender,

2.  Upon the production of a copy of the undertaking and
‘sheriff’s certificate, a Judge of the Court, or Court Commis-
sioner, may, upen & notice to the plaintiff, of ‘eight days, with
a copy of the certificate, order that the' bail be exonerated;
and on filing the order ard the papers used on such apphca-
tion, they shall be exonerated accordingly.

But this section shall not apply to the arrest for the causes
mentioned in the third sub-division of Section 87, so as to
discharge the bail from an undertaking given to the effect
provided by Sectior 119,
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- Sec. 97. For the purpose of surrendering the defend- Bail may ar-
ant, the bail, at any time or place, before they are finally (’i‘“’e‘;‘_“ and surren
charged, may themselves arrest him, or by a written authori-
ty, endorsed on a certified copy of the undertaking, may em-
power the proper officer to do so.
Sec. 98. In case of failure to comply with the undertak-Bai how pro-
ing, the bail may be proceeded against by action only. ceeded against
Sec. 99, The bail may be exonerated, either by the death Bml how ex-
of the defendant, or his imprisonment in a State prison, or el
by his legal discharge from the obligation to render himself
amenable to the process, or by his surrender to the Sheriff of
the county where he was arrested, in exccution thereof,
within tweuty days after the commencement of the action
againgt the bail, or within such further time as may be
granted by the Court.
Sec. 100. Within the time limited for that purpose, the
Sheriff shall deliver the order of arrest to the Clerk by gf#;gﬂ;f ot
whom it is subscribed, with his return endorsed, and a certi-Plaintiff '
fied copy of the undertaking of the bail. The plaintiff
within ten days thereafter, may serve upon the Sheriff, a
- notice that he does not accept the bail, or he ghall be deemed
to have accepted it, and the Sheriff shall be exonerated from
liability.
Sec. 101, On the receipt of such notice, the Sheriff or
defendant may, within ten days thereafter, give to the plain-
* tiff or attorney by whom the arrest was ordered, notice ofgc";éﬁﬁffg,‘l’gﬁ‘
justification of the same, or other bail, (specifying the places new undertak-
of residence of the latter) before a Judge of the Court, or inglf otherbal
Justice of the Peace, at a specified time and place, the time
to be not less than five nor more than ten days thereafter,
In case other bail be given, there shall be a new undertak-
ing, in the form prescribed in section ninety-five. '
Sec. 102, The qualifications of bail must be as follows :
1. Each of ’cherx(l1 must be a resident and householder or%:? fifoation of
: freeholder, within the State :
2. They must each be worth the amount specified in the
order of arrest, exclusive of property exempt from ezecu-
tion, but a Judge or a Justice of the Peace, on justification,
may allow more than two bail to justify severally in amounts
less than that expressed in the order, if the whole justifica-
tion be equivalent to that of two sufficient bail.
Sec. 103. For the purpose of justification, each of the
“bail shall attend before the Judge, or 2 Justice of the Peace,
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st the time and place mentioned in the notice, and may be
", examined on' oath, on the part of. the plaintiff, tanching . his
Howto justify Sufliciency, in such manner as the Judge or-Justice of the
- Peace, in hig dis¢retion, may think proper. The examination
shall be reduced to writing, and subscribed by the- bail, if
raquired by the plaintiff, (See Sec. 121, Title 7.). . - - .
Seo. 104, "If the Judge or Justice of the Peace find the
ﬂlge%neeg of bail sufficient, he shall annex the examination tothe. under-
- taking, endorse his allowance thereon, and cause them to be
filed with the Clerk ; and the Sheriff shall thereupon be ex-
onerated from hablhty
Sec. 105, , The defendant may, at the time of his arrest,
Deposit of mo- -instead of giving bail, deposit, with the gheriff the amount
ney with sherifinentioned in the order. The Sheriff shall thereupon give the
defendant a certificate of the deposit, and the defendant shall
be discharged out of custody.
S+ $Ec.106. The Sheriff shall, within four days: afte1 the de-
posit, pay the shme into Court, and shall..take from. the

Payment of
mo{my ints officer receiving the same two' certificates of payment, the

court by sherirone, of which he ghall deliver to the plalntlff' and the othel'
to the defendant. - For any default in making such paymept
the same progeedings may be had on the official bond of the
Sheriff, to collect thé sum deposited, as in other cases of de-
linguency.
. Substitution of© SEc. 107, .If monqy, be depowtgd as prQVLded m the last
~ baxlﬁm depm two sections, bajl may be given and justified upon notice, as
preseribed in gection one hupdred apd oxe, apy time before
Judgment and thereupon the Judge before whom tﬁ).eJuStlﬁ'
cation is. had, -shall direct, in the order of allowance, that the
. Imopey. depos1ted be refundqd by the: Shenff to the defendgnt
-and it shall be refunded acqordlngly " .
Money deposis. Sec. 108. ‘Where maney . shall haye heen. ,'50 d@pomtegl, if
‘ ed‘fi%weé’g;‘h, it remain on deposit af the time. of an order or Judgment for
¢d or disposed the payment of, money, to.the plaintiff, the Clerk shall, ynder ’
the direction of the Court, apply..the ssme in s&t.lsfactlon
.thereof; and after satisfying the- Judgment shall refund the
‘surplug, if any, to the defendant. . If the.judgment he in i‘a.vor
of ‘the defenda.nt the Clerk..shall refund. to, him ithe whqle
sumdeposxted, and-remaining unapplied. » - w77 et
- See. 109, -If; after being;arnes_ted,ctjse-,defendnnbes,cape or
be rescued, birbail be hot given or, justified, or a deposit’ be
not mede. ipstead’ thereof, thromgh or:by. the collusion or
-neglect of the' Sheriff, he shall hiniself be liable as bail.;” But
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he may dlscharge himself from’ such ha.bdlty by the’ gwmg Sheriff whin
and ‘justification of bail, as’ provlded in’ Sections 101, 102, ;‘g‘a"emgsdlg_”‘“v'
103 and Y04 of this Title, af ahy time bef‘me protess against G%alllge from -
the person of the défcnd’tﬁt to enforce an ordex or Judgment ability

in the actidn, -~ "

Ske. 110, * If & judgment be 1ecove1ed against a Sherlffpmceédmgs
upon his liability as bail, and an execution thereon be re- aoasz%d%ﬁ%"
turnied unsa‘msﬁed in whole or in part, the same pr oceedmos
may be had on the official bond of the Sheuﬁ‘ to collect the
deficiency as in other cases of delinquency.

Skc. 111.  The 'bail taken upon the arrest shall unless Bail liable to
they justify, or other bail be-givén or justified, be lable to el
the Sheriff by action for damages Whlch he may sustam by
reason’ of such dmisgion.

Skc. 112. A defendant -arrested may, at any tnhe before 3 4i0n to va-
the justification of bail, apply, on motion, to vacate thé order cate arrest or
of arrest, or to reduce tlie- athount of ba‘.ﬂ': Provided, alwiys, reduce bail
That no person shall heredafter be subject to arfest or im-
pnsonment for debt in- this State, save in accordance with
the provisions of Section twelve of Article One of the Consti-
tution, and an Act entitled “ An‘Act to abolish imprisonment
f or debtand for other purposes, Approved March 3, 1855.(1)

Ske. 218. If the motion be made upon affidavit on'the part , . o o ‘
of the defendant, but not’ othelmse the plaintiff may oppbse motion
the'same; by affidavit'or other proof, in addition to those on
Whlch the order or arrest was-made.

CHAPTER IL
CLaDt AXND DELIVERY OF PERSONAL PrOPERTY.

SEQTION 114." Delivery of personal property, when it may he claimed.
115. Affidavit and its requisites.
© 116. Requisition to Sheriff to take and deliver the property.
117. Security on part of the plaintiff and jurisdiction.
118. Exception to sureties, and proceedings thereon or on
failure to accept.
119. Defendant when entitled to re-delivery.
120. Justification of defendant’s sureties.
121. Qualification and justification of sureties.
122. Property, how taken when concealed in building or en-
closure.
123. Property, how kept.
124. Claim of property by third person, and proceeding
thereon.
125. Notice of affidavit, when and where to be filed.

(1) Imprisonment for debt abolished.
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Delivery of Sec. 114.  The plaintiff in an action to recover the posses-
gft’;m%el;mgt 51611’ of personal property, may, at the time of -issuing the
may be claim- summons, or at any time before answer, claim the immediate
ed delivery of such property, as provided in this Act.

Sec. 115, Where a delivery is claimed, an affidavit must
be made by the plaintiff, or by some one in his behalf, show-
ing :

1. That the plaintiff is the owner of the property claimed,
(particularly describing it,) or is lawfully entitled to the
possession thereof by virtue of a special property therein,
the facts in respect to which shall be set forth.

2. That the property is wrongfully detained by the de-
fendant.

3. The alleged cause of the detention thereof, according to
his best knowledge, information and belief.

4. That the same has not been taken for a tax, assessment
or fine, pursuant to a statute, or seized under an execution or
attachment against the property of the plaintiff, or if so
seized, that it is by statute exempt from such seizure: and,

5. The actual value of the property.

Sec. 116, The plaintiff may thereupon, by an endorsement
Bequisition I0in writing upon the affidavit, require the Sheriff of the coun-
and deliver the ty where the property claimed may be, to take the same from
property the defendant and deliver it to the plaintiff.
Sec. 117.  Upon the receipt of the affidavit and notice, with
Security on & written undertaking, executed by one or more sufficient
parb of the . sureties, approved by the sheriff, to the effect that they are
justification  bound in double the value of the property, as stated in the
affidavit, for the prosecution of the action for the return of
the property to the defendant, if return thereof be adjudged,
and for the payment to him of such sum as may for any cause
be recovernd againt the plaintiff, the sheriff shall forthwith
take the property described in the affidavit, if it be in the
possession of the defendant or his agent, and retain it in his
custody. e shall also, without delay, serve on the defend-
ant a copy of the affidavit, notice and undertaking, by deliv-
ering the same to him personally, if he can be found, or his
agent from whose possession the property is taken, or, if nei-
ther can be found, by leaving them at the usual place of
abode of either, with some person of suitable age and discre-
tion.
Skc. 118. The defendant may, within three days after the
gervice of a copy of the affidavit and undertaking, give nc-

Affidavit and
its requisites
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tice to the sheriff that he excepts to the sufficiency of the

sureties. If he fails to do 8o, he shall be deemed to have Exoeption to
waived all objection to them. When the defendant excepts, ;‘:f)%te‘:giz‘;g
the sureties shall justify on notice in like manner as tpon gh{elreon or om
bail on arrest. And the sheriff shall be responsible for the c“ep“t“ to ae-
sufficiency of the sureties until the objection to them is either

waived, as above provided, or until they justify or new sure-’ 3
ties shall be substituted and justify. If the defendant ex- '
cept to the sureties, he cannot reclaim the property as pro-

vided in the next section. -

Sec. 119. At any time before the delivery of the property Defendant_
to the plaintiff, the defendant may, if he do not except to the :f,hf:d:l'i‘é'et,};d
sureties of the plaintiff, require the return thereof, upon
giving to the Sheriff a written undertaking, executed by
two or more sufficient sureties, to the effect that they are
bound, in double the value of the property, as stated in the
affidavit of .the plaintiff, for the delivery thereof to the
Sheriff, if such delivery be adjudged, and for the payment to
him of such sum as may for any cause be recovered against
the defendant. If a return of the property be not so re-
quired within three days after the taking snd service of no-
tice to the defendant, il shall be delivered to the plaintiff,
except as provided in Section 124, Title 7.

Sec. 120. The defendant’s sureties, upon a notice to the
plaintiff,; of not less than two nor more than six days, shall ﬂ}‘s“gﬂﬁeﬂa‘;’;fs
justify before a Judge or Justice of the Peace in the same securities
manner as upon bail on arrest; upon such justification the
Sheriff shall deliver the property to the defendant. The
Sheriff shall be responsible for the defendant’s sureties, un-
til they justify, or until justification is completed, or ex-
pressly waived, and may retain the property until that time,
but if they or others in their place, fail to justify at the time
and place appointed, he shall deliver the property to the
plaintiff, ‘ - -

Sec. 121, The qualification of sureties and their justifica- Qualification
tion, shall be as prescribed by Sectigns 102 and 103 of this E’Sﬁ oH;‘i};’t‘,—’Z‘;
Title, in respect to bail upon an ord& of arrest.

Sgc. 122, If the property or any part thereof be concealed property how
in a building or enclosure, the Sheriff shall publicly, and in z?};‘z‘é:{;l;“m
the hearing of the party concealing the same, demand its building or en-
delivery; if it be not delivered, he shall cause the building %™
or inclosure to be broken open, and take' the property into
his possession; and if necessary, he may call to his aid- the
vower of his county.
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Property bow  SEC. 123. . When the Sheriff shall have takén property as
kept in this Title provided, he shall keep it in a secure place, and.
+. delivex it to the party entitled thereto, upon receiving his -
" lawful fees for taking, and h1s"necessary expenses for keep-
ing the same. :
Szo. 124. If. the propfuty taken be clalmed by any othelx
S:l?;%; fuﬁig person than the defendant, or his agent, and such person shall
gg;g‘l’gg?‘t%&? make affidavit of his title thereto, and right to the posses- .
on sion theleof stating the grounds of such right and title, and
serve the same upon the Sheriff, the Sheriff shall not be bound
to keep the property, or deliver it to the plaintiff, unless the
~ laintiff, on.demand of him or his ageat, shall indemnify the
) heriff against such claim by an undertaking, executed by
two sufficient . sureties, accompanied. by their affidavits, that
they are. each worth, independent of such property as is ex-
empt from sale on execution, double the value of the property
specified in the pfiidayit of the plaintiff, and freeholders or .
hougeholders of the county. Aud no claim to such property
by any other person than the defendant or his agent, shall
be valid against the Sheriff unless made as aforesaid, and
notwithstanding such dlaim, when so made, he may retain
the property a reasonable time to demand such indemnity,
Sec. 125. The sheriff shall file the notice and affidavit
with his proceedings thereon, with the Clerk of the Court in
‘Notice and, af-
fidavit when which the action is pending, within twenty days after tak-

and where 10 5p o the prppelty mentioned therein.

CHAPTER IIL

INJTNCTION.

SecrioN 126. Injunction may be in form of an Order.

127. Injunction, in what cases granted. '

128. At what time it may be granted and upon What granted.

129. Notice, when required. Temporary injunction.

130. Secunty upon injunction and damages thereon, how ascer-
tained.

131. Order to show cause why injunction should not be granted

132. Security upon ﬂljunctxon to suspend business of corpora-
tion.

183. Motion to vacate or modify injunction.

134. Affidavits on motion.

Injunctionmay  SEC. 126. The writ of injunction may, if deemed prefera-
bein the form ble to the ancient form, be in the form of an order as pre-

scribedin this Act. The order may be made by the Court in
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which the action is brought, or by a Judge thereof, or by a
Court Commissioner, in the cases provided. in the next Sec-
tion ; and, when made, may be enforced as the order of the
Court.

Sec. 127. Where it shall appear by the complaint thaty . ... .
‘the plaintiff is entitled to the relief desired, and that such what cazes
relief, or any part thereof, consists in restraining the com-&rented
mission or continuance of some act, the commission or
continuance of whieh, during the litigation, would produce
injury to the plaintiff, or when, during the litigation, it shall
appear that the defendant is doing, or threatens, or is about
to do, or procuring or suffering some act to be done in viola-
tion of the plaintifP’s rights, respecting the subject of the
-action, and tending to render the judgment ineffectual, a
temporary injunction may be granted to restrain such act
and to stay waste. And where, during the pendency of an
action, it shall appear by affidavit, that the defendant threat-
éns, or is about to remove or dispose of his property, with
intent to defraud his creditors, a temporary injunction may
be granted to restrain such disposition. .

Sec. 128. The injunction may be - granted at the time )

. . . : At what time.
of commencing the action, or as an interlocutory order oris may be
decree, at any time afterwards before judgment, upon its ap-ﬁgf)‘;ti;lh;“d
pearing satisfactorily to the Court or Judge, or Court Com- grantea
missioner, by the affidavit of the plaintiff, or of any other
person, that sufficient grounds exist therefor, stating the cir-
cumstances. A copy of the affidavit. must be served with
the injunction. . :

- Sec. 129. An injunction shall not be allowed after the Notice when |
defendant shall have answered, unless upon notice, or upon porary injunc--
an order to show cause; but in such case the defendant may tion

be restrained, until the decision of the Court or Judge,

granting or refusing the injunction. )

Skc. 130. ‘Where no provision is made by statute, as to Security upon
security upon an injunction, the Court, or Judge, or Commis- injenction and
sioner, shall require a written undertaking, .or bond, on the 33’3%%253335?’.
‘part of the plaintiff, with or without securities, to the effect t3ined
that the plaintiff will pay to the party enjoined, such dam-
ages, not exceeding an amount to be specified, as he may
sustain by reason of the injunction, if the Court shall finally \
decide that the plaintiff was not entitled thereto. The dam-
ages may be ascertained by a referetice or otherwise, as the
. Court shall direct. |

14
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Order to show SEb. 181, If the Court, or Judge, or Commissioner deem
;&fﬁo,ﬁ}lﬁi‘d it proper that the defendant;, or any of séveral defendants,
not be granted should be heard before granting the injunction, an order may
’ be made, requiring cause to be shown, at a.specified time
and place, why the injunction should not be granted; and

the defendant may, in the meantime, be restrained.

] Sec. 132. " An injunction to suspend the general or ordin-
isngf;’c‘:%n“{(’fn ary business of a corporation, shall not be granted, except.
mgegg &‘i‘}f}, by the Court or Judge thereof; nor shall it be granted with-
ration out due notice of the application therefor, to the proper offi-

cers of the corporation, except in proceedings to enforce the
liability of directors and stockholders in banking associa-
tions. And except where the people of this State are a
party to the proceeding, unless the plaintiff shall give bond,
executed by two sufficient sureties, to be approved by the
Court or Judge, to the effect, that the plaintiff will pay all
damages, not exceeding the sum to be mentioned in the
bond, which such corporation may sustain, by reason of the
injunction, if the Court shall finally decide that the plaintiff
was not entitled thereto. The damages may be ascertained

by a reference or otherwise, as the Court shall direct,
Skc. 133. If the injunction be granted by aj Judge of the
Motiontova. Court, or by a Court Commissioner, without notice, the de-
g]:it:nzlt:ilgLOdify fendant, at any time before the trial, may apply, upon notice,
to the Judge of the Court in which the action is brought, to
vacate or modify the same. The application may be made
upon the complaint and the affidavit on which the injuuction
was granted, or upon affidavits on the part of the defendant,

with or without the answer.

Sec. 134, If the application be made upon affidavits on
the part of the defendant, but not otherwise, the plaintiff

Affidavits on !

motion may traverse, and oppose the same by affidavits or other
proofs, in addition to those on which the injunction was.
granted.

CHAPTER 1V,
‘ATTACHMENT.

SecrioN 185. Attachments, when may issue, and in what cases.
$186. Warrant of attachment, and by whom granted.
_ 187. In what cases warrant may be issued.
188. Security on attachment.
139. Warrant, to whom directed and what to require.
140. % Mode of proceeding in executing warrant.

.
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141, Proceeding in case of perishable property or vessels.

142. Interest in corporation or association liable to attach-
ment.

143. Attachment, how executed on property incapable of
manual delivery.

144. Certificate of defendant’s interest' to be furnished by

' corporation.

145. Judgment, how satisfied.

146. 'When action to recover note, &c., attached, may be
prosecuted by the plaintiff in the action in which the

‘Y, attachment issued.

147. Bond to sheriff on attachment, how disposed of on judg-
ment for defendant.

148. Discharge of attachment and return of property or its
. proceeds to defendant.

149. Undelta,kmg on the part of the defendant, in such cases.

150, 'When and how sheriff to return warrant.

151, Sheriff’s fee.

152. Motion to set aside attachment for insufficichey, and

affidavits and proceedings for that purpose.

Skc. 135, In an action for the recovery of money against
a corporation created by or under the laws of any other
State, government or country, or against a defendant who is Attachments,

when may is-
not a resident of this State, or against a defendant who has sue and in
absconded or concealed himself; or, - what case

Whenever any person or corporation is about to remove
any of his or its property from the State, or has assigned,
disposed of or secreted, or is about to assign, dispose of or
secrete any of his or its property, with intent to defraud
creditors, as hereinafter mentioned, the plaintiff may, at the
time of igsuing the summons, or at any time afterwards, have
the property of such defendant or corporation attached in the
manner hereinafter prescribed, as a security for the satlsf‘w-
tion of such judgment as thesplaintiff may recover; or,

‘When the defendant has been guilty of a fraud in con-
tracting the debt, or incurring the obligation for which the
action is brought, or in concealing or disposing of the pro- *
perty for the taking, detention or conversion of which the ac-
tion is brought; or,

When the defendant has removed or dlsposed of his pro- ...~
perty, or is about to do so, with intent to defraud his credi-
tors. The plaintiff, at the time of obtaining the summons, or
at any time afterwards, may have the property of such de- - C
fendant attached, in the manner hereinafter prescribed, as a
security for the satisfaction of such judgment as the plaintiff
may recover.
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Warrant of a-  SEC. 186, A warrant of attachment must be obtained from
tachment and 5 Judge of the Court in which the action is brought; or from
y whom grant . .
ed a Court Commissioner. oo :
Skc. 137. The warrant may be issued whenever it shall
In whats cases appear, by affidavit, to the satisfaction of the Court, that a
&“g:;’:dmay cause of action ex.ists against such defendant, specifying the
amount of the claim, and the grounds thereof, and that the
case is one of those mentioned in Section 185, Title T, and
not in conflict with Section 112 thereof. ;
Sec. 188. Before issuing the warrant, the Judge or Com-
 Becurity onat.missioner (1) shall require a written undertaking, on the
tachment  part of the plaintiff, with sufficient surety, to the effect that
' if the defendant recover judgment; the plaintiff will pay all
costs that may be awarded to the defendant, and all damages
" which he may sustain by reason of the attachment, not ex-
ceeding the sum specified in the undertaking, which shall be
at'least two hundred and fifty dollars.
Sec. 139. The warrant shall be directed to the Sheriff of
Warrantsto 430 county in yhich property of such defendant may be, and
and whatto re-shall require him to attach and safely keep all the property
ey of such defendant within his county that shall be liable to ex-
ecution, or so much thereof as may be sufficient to satisfy the
plaintif’s demand, together with costs and expenses, the
amount of which must be stated in conformity with the com-
plaint. Several warrants may be issued at the same time to
Sheriff’s of different counties. ‘
Mode of pro- Sec. 140. The Sheriff to whom such warrant of attach-
ceeding in ex yment is dirgeted and deliverd, shall proceed thereon in all re-
f:x‘l‘f‘“g War- gpects in the manner required of him by law in case of attach-
ments; shall make and return an inventory, and shall keep
‘the property seized by him or the proceeds of such as shall”
have been sold, to answer any judgment which may be ob-
tained in such action; and shall, subject to the direction of
the Court or Judge, collect and receive into his possession, all
debts, credits and effects of the defendant. The Sheriff
may -also take such legal proceedings, either in his own
name, or in the name of such defendant, as may be necessary
for that purpose, and discontinue the same at such times and
on such terms as the Court or Judge may direct. 4
The Sheriff to whom the warrant is delivered shall execute
the same . without delay, as follows:

(1) 1 have referred to the *Court Commissioner” for the reason that Sec. 15 of
Article 8 of the Constitution, contemplates such an officer, and that he shall be
olothed with important powers and prerogatives. See Sec. 386, Majority Re-
port; in which this power is conferred upon the Clerk.
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1. Real property must be attached by leaving with the oc
cupant thereof, or, if there be no occupant, in a conspicuous
place thereon, a copy of the warrant certified by the sheriff,
and by filing a certified copy of such warrant and of his re-
turn thereon in the office of the Register of Deeds of the
county in which such real property may be, which warrant
and return shall be recorded in the book of mortgages, and,
from the time of filing the same, shall be and continue a lien
on all real estate mentioned or described, in the return in.
such county, until the same shall be discharged; and when
said lien shall be discharged by order of the Court or by sat-
isfaction of the judgment rendered in the action, it shall be
the duty of the Register, when requested, to record the cer,
tificate of satisfaction, or transcript of the record of such or,
der, in the book of mortgages, and te enter on the margin of
the page or pages where the said warrant and return are so
recorded, a minute of such satisfaction or discharge.

2. Personal property capable of manual delivery to the
Sheriff, must be attached by taking it into his custody. _

.Sec. 141. If any property so seized shall be perishable, or
if any part of it be claimed by any other person than such Proceedings in
. defendant, or if any part of it consist of a vessel or of anygpre }?,fopgg‘;h'
share or interest therein, the same proceedings shall be had or vessels
in all respects as are provided by law upon attachments.

Skc. 1492. The rights or shares which such defendant may Interest in cor.
have in the stock ¢of any association or corporation, together E;’;Sc‘%&?i;,‘;"i’ia_
with the interest and the profits thercon, and all other prop-blé o attach-
erty in this State of such defendant not exempt from sale on
execution, shall be liable to be attached and levied upon and
sold to satisfy the judgment and execution.

Sec. 143.  The execution of the attachment upon any such
rights, shares, or any debts or other property incapable of Attachment,
manual delivery to the Sheriff, shall be made by leaving l;gv;r%xzcr%teii.
a certified copy of the warrant of attachment with the pre-ca ablg of man
sident or other head of the association or corporation, or the " delivery
secretary, cashier, or managing agent thereof, or with the
debtor or individual holding such -property, with a notice
showing the property levied on.

Sec. 144. Whenever the Sheriff shall, with a warrant of
attachment or execution against the defendant, apply to such
officer, debtor or individual for the purpose of attaching or
levying upon such property, such officer, debtor or individual
shall furnish him with a certificate under his hand, designa-
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Certificates of ting the number of rights or shares of the defendant in the
defendant's In-s40ck of such association of corporation, with any dividend
glzrrl;lglrl:gogy or any incumbrance thereon, or the amount and description
of the property held by such association, corporation or indi-
vidual, for the beuefit of or debt owing to the defendant. If
such officer, debtor or individual refuse to do so, he may be
required by the Court or Judge to attend before him and be
examined on oath concerning the same, and obedience to such
order may be enforced by attachment.
Sudgment,iow Sec. 145. In case judgment be entered for the plaintiff in
satisfied; such action, the Sheriff shall satisfy the same out of the prop-
erty attached by him, if it shall be sufficient for that purpose:
Bypeyingover 1. By paying over to such plaintiff the proceeds of all
g}’;‘é:igﬁaﬁ:s sales of perishable property, and of any vessel or share or
- property interest in any vessel sold by him, or of any debts or credits
collected by him, or so much as shall be necessary to satlsfy '
such judgment, '
By tasuing exo- 2. If any balance remain due, and an execution shall have
cation against been issued on such judgment, he shall proceed to sell under
:ﬁ%‘;"hed Prop-guch execution, so much of the attached property, real or per.
sonal, except as provided in sub-division four of this section,
as may be necessary to satisfy the balance, if enough for that
purpose shall remain in his hands ; and in case of the sale of
any rights or shares, in the stock of a corporation or associ-
Right or shares 34100, the Sheriff shall éxecute to the purchaser a certificate
ﬂlog:g):;m%n, of sale thereof, and the purchaser shall thereupon have all
of the rights and privileges in respect therefo, which were had
by such defendant.

3. If any of the attached property belonging to the de-
gg:;"egﬂgsﬁ fendant shall have passed out of the hands of the Sheriff
of all property without having béen sold or converted into money, such
attached Sheriff shall repossess himself of the same and for that pur-

pose have all the authority which he had to seize the same
under the attachment, and any person who shall wilfully con-
ceal or withhold such property from the Sheriff, shall be lia-
able to double damageg at the suit of the party injured.

4. Until the judgment against the defendant shall be paid,

the sheriff may proceed to collect the notes and other evi-
f;“c‘;‘;ﬁ,‘t‘;gyag‘g dences of debt, and the debts that may have been seized or
:::g:&m at- attached under the warrant of attachment, and to prosecute
any bond he may have taken in the course of such proceed-
"ings, and apply the proceeds thereof to the payment of the

judgment,
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When the judgment and all costs of the proceedings
shall have been paid, the sheriff, upon reasonable demand,
shall deliver over to the defendant the residue of the attached
property or the proceeds thereof.

Skc. 146. The actions herein authorized to be, brought by
the Sheriff, may be prosecuted by the plaintiff or under his
-direction, upon the delivery by him to the Sheriff of an un- L
dertaking executed by two sufficient sureties, to the effect, {;"’;2‘;;’::;‘;,”&
that the plaintiff will indemnify the Sheriff from all d'amages, ﬁ‘,’;} ‘{,t:“l;‘z%%:
costs and expenses on account thereof, not exceeding two cuted by the
'hundred and fifty dolars in any one action. Such sureties 33;33&27%&,
shall, in-all cases, when required by the Sheriff, justify by tigsu%'g’“hme“
‘making an affidavit, that each is a householder and worth
-double -the amount of the penalty of the bond over and above
-a]l demands, exemptions and liabilities.

SEc. 147. If the foreign corporation, or absent, or ab-
sconding, or concealed defendant, recover judgment against gonq to gherift
the plaintiff in such action, any bond taken by the Sheriff, ﬂmﬂ:ﬁhmen&
except such as are mentioned in the last Section, all the pro- of oonw:iu;;n‘;:%t
-ceeds of sales, and moneys collected by him, and all the f°r defendant
property attached remaining in his hands, shall be delivered
by him to the defendant, or his agent, on request, and the
warrant shall be discharged, and the property released there-
from. '

Sgc. 148. Whenever the defendant shall have appeared in
such action, he may apply to the officer who issued the
attachment, or to the Court, for an order to discharge the Diicharge of
same; and if the same be granted, all the proceeds of salesandreturn of
or moneys collected by him, and all property attached re-g:gg::fi{; 253'2
maining in his hands, shall be delivered or paid by him to fendant
the defendant or his agent, and released from thesattachment,

Sec. 149. Upon such application, the defendant shall de-
liver to the Court, or officer, a bond, executed by at least .
two sureties, resident and freeholders in this State, approvedg;1 ‘Zﬁ;‘ ;El,:%f
by such Court or officer, to the effect that the sureties will, defendant in

. . . ’ such cases )

on demand, pay to the plaintiff the amount of the judgment
that may be recovered against the defendant in the action,
not.exceeding the sum specified in the bond, which shall be
at least double the amount claimed by the plaintiff in his com-
plaint. If it shall appear by affidavit that the value of the
property attached be less than the amount claimed by the
plaintiff, the Court or officer issuing the attachment may order

the same to be appraised, and the amount of the undertaking
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shall be double the amount so appraised. And in all cases the:
defendant may move to discharge the attachment, as in case
of other provisional remedies.

Sec. 150. When the warrant shall be fully executed or
m;}“&drgwdlscharged, the Sheriff shall return the same with his pro-
turn warrant ceedings thereon, to the Court in which the action was

brought. 'The Sheriff may deliver any of the property at-
-tached to any third person claiming the same, upon his giving
a written undertaking therefor, executed by one or more suf-
ficient surties, engaging to redeliver it, or pay the value
thereof to the Sheriff, to whom execution upon a judgment,
obtained by the plaintiff in -that action, may be issued. If
an action be brought upon such undertaking against the
principal or his sureties, it shall be a defence that the prop-
erty for which the undertaking was given, did not, at the ex-
ecution of the warrant of attachment, belong to the defend-
ant against whom it was issued. If the property be claimed
by a third person, as his property, the Sheriff may summon a
" jury to try the validity of such claim, and proceedings shall
be had thereon, with like effect as in case of seizure upon
execution. The defendant or claimant may be. required'to
attend before the Court or Judge for the purpose of giving
any necessary information respecting the property attached,
and may, thereupon, be examined on oath concerning- the
same. ' '

Skc. 151. The Sheriff shall be entitled to the same fees
Sheriffs fees  ond compensation for services, and the same disbursements

' under this title as are allowed by law for like services in
other cases. i

Sec. 152. The defendant may, at acy time before the time
323}30%: St to answer expires, make a motion before the Judge of the
ment for insuf- District, to set aside or discharge the attachment, on the
felency and af- ground that sufficient cause for the granting of the same did
il_:f::f:fgg: not exist. 3uch motlon. may be made upon the affidavit for
pose .the attachment, or additional affidavits, on the part of the

defendant, controverting the grounds upon which the attach-
ment was issued, and in case the defendant uses additional
affidavits, the plaintiff may use additional affidavits on his
part to sustain the same, and the plaintiff may, on reasonable
notlce‘for that purpose given, require the defendant or other
person to appear on the hearing of such motion, and be ex-
amined orally touching the grounds upon which said attach-
ment was issued; and if the defendant neglect or refuse to
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attend as required, the motion to discharge the attachment
shall be denied.

CHAPTER V.

Orier REMEDIES.

Secrioy 158.  Powers of Court as to receivers.

154. Deposit of money or other property in Court,

155.  Court may order property or money deposited to be de-
livered or conveyed, or may pass title to real estate
by judgment or decree.

156. When answer admits part of plaintiff’s claim, Court, on
motion, may order defendant to satisfy that part, if
no set-off.

Sec. 153. A receiver may be appointed :

1. Before judgment, on the application of either party,
when he establishes an apparant right to property which is bowersof
the subject of the action, and which is in the possession of ceivers
an adverse party, and the property, or its rents and profits,
are in danger of being lost or materially injured or im-
paired:

2. After judgment to carry the judgment into effect’:

3. After judgment to dispose of the property according to
the judgment, or to preserve it during the pendency of an
appeal ; or when an execution has been returned unsatisfied
and the judgment debtor refuses to 'Lpply hig property in
satisfaction of the judgment :

4. In the cases provided in this Code, and by specml sta-
tutes, when a corporation has been dissolved, or is insolvent,
or in imminent danger of insolvency, or has forfeited its
corporate rights:

5. In such other. cases as are now provided by law, or may
be in accordance with the existing practice, except as other-
wise provided in this Act.

Sec. 154. 'When it is-admitted by the pleadings or exam-

eposit of mo~

ination of a party, that he has in his possession or under his ney or other
control any money or other thing capable of delivery, which PIoRer B
being the subject of the litigation is held, by him -as trustee
for another party, or which belongs, or is due to another
. party, the Court may order the same to be deposited in
Court, or delivered to such party with or without security,
subject to the further direction of the Court.

Sec. 155. Whenever in the exercise of its authority, a
Court shall have ordered the deposit, delivery or conveyance
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Court may or-

der propertyor of money or other property, and the order is disobeyed, the
moueydepoqmc t besid ishi he di di

ed, to be deliv- UOUrt, besides punishing the isobedience as for contempt,
:;‘;‘; (;"ro‘;°‘:l'my may make an order requiring the Sheriff to take the money
pass :ist::t':ob or property, and deposit, deliver or convey it in conformity
judgment or Y with the direction of the. Court. :

deoree Sec. 156. When the answer of the defendant admits part

X‘(’llll:il;t:ns‘:f;fof the plaintifi’s claim to be just, the Court on motion, may
plaintiﬁsp A% order such defendant to satisfy that part of the claim, and

clai : . . :
m‘;‘{ﬂ;;’g;‘;?“ may enforce the order, as it enforces a provisonal remedy :

:lrlt%ett; t;:{glfd-. Provided, That such interlocutory order shall not be made
thatpart > when the defendant shall give notice of set-off.

TITLE VIIL

Triat axp JupeMeENT IN Crvin AcTions.

Craprer 1. Judgment upon failure to answer.

. Issue and mode of trial.

. Trial by Jury. : o
. Trial by the Court.

. Trial by referees.

. Manner of entering judgment. o

CHAPTER L

[o s BN VL

JUDGMENT UPON FAILURE TO ANSWER.

Secrion 157, Judgment, what. o
158. Judgment on failure of defendant to answer.
159. Judgment on frivolous demurrer, answer or reply.

Sud "Sec. 1567. A judgment is the final determination of the
wgment— rights of the parties in the action. '
Sec. 158.  Judgment may be had if the defendant fail to

Judgment on  gngwer the complaint, as follows :
failure of de-

gev?grant to an- 1. In any action arising on contract for the recovery of
money, the attorney for the plaintiff may file with the Clerk

Action on con- proof  of personal service of the summons and complaint on

tract .

. one or more of the defendants, or of the summons, according -
to the provisions of Section 35, and that no answer has been
received, and that the. time has expired. The Clerk shall
thereupon enter judgment for the amount mentioned -in the
summons against the defendant, or against one or more of
several defendants, in the cases provided for in Sec. 41, Title 5.
But if the complaint be not sworn to, and such action is on
an instrument for the payment of money only, the Clerk, on
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its production to him, shall assess the amount due to the
plaintiff thereon; and in other cases shall ascertain the
amount which the plaintiff is entitled to recover in such ac..
tion from his examination under oath, or other proof, and
enter the judgment for the amount so assessed or ascertained.
In case the defendant give notice of appearance in the ac.
tion, he shall be entitled to twenty days notice of the time
and place of such motion, and no execution shall issue until
after the expiration of a regular term of the Court, which
would be authorized on cause shown to set aside such judg-
ment. (See Sec. 188, Title 8, to Sec. 288, Title 12.)

2. In other actions, the plaintiff may, upon the like' proof,
apply to the Court after the expiration of the time for an-
swering, for the relief desired in tlfe complaint. If the
taking an account or the proof of any fact be necessary to
enable the Court to give judgment or to carry the judgmentInotheraction
into effect, the Court may take the account, or hear the proof
or may in its discretion, order a reference for that purpose.
And where the action is for the recovery of money or of spe-
cific, real or personal property, with damages for the deten-
tion thereof, the Court may order the damages to be assessed
by a jury, or if the examination of a long account be involved,
by a reference as above provided. In case the defendant give
notice of appearance in the action before the expiration of
the time for answering, he shall be entitled to eight days
notice of the time and place of application to the Court for
the relief sought by the complaint.

8. In actions where the service of the summons was by
publication, the plaintiff may in like manner apply for judg- cases of publi-
ment, and the Court shall ’chereupon cause proof te be taken cat'°“ of sum-
of the demand mentioned in the complaint, and in case the
defendant is a non-resident, shall cause. the plaintiff or his
agent to be examined on oath, as to any payment that may
have been made to such plaintiff, or to any one for his use on
account of such demand, and may render judgment for the
amount which he is.entitled to recover, and before entering
judgment, the Court shall require the plaintiff to cause to be
filed satisfactory security to abide the order of the Court,
touching the restitution of .any estate or effects which may
be directed by such judgment to be transferred or delivered,
or the restitution of any money that may be collected under
or by virtue of such judgment, in case the defendant or his
representatives, shall apply and be admitted to defend the
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action and shall succeed in such defence. See Sec. 51, Title
6, and 179, Title 8. ‘
Sec. 159. If a demurrer, answer or reply be frivolous, the
party prejudiced thereby, upon a previous notice of te n days
"“dgment % may apply to a Judge of the Court, either in or out of term,

frivolous de-
murrer, answer for judgment thereon, and judgment may be given accord

or reply
ingly.
-CHAPTER IL
Issue axp Mope oF TriaL.

SecrioNy 160. The different kinds of issue.
161. Issue o8 law,
162. TIssue of fact.
163. Issue of both law and fact, the issue of law to be tried
first.
164, Trial defined.
165, Issue, how tried.
166. Either party may give notice of trial and note of issue.
167. Oxder of disposing of issue on the calendar.

Al

’

The different Sec. 160. Issues arise upon the pleadings when a fact or
kinds of issue conclusion of law is asserted by the one party and denied by
the other ; they are of two kinds :
1. Of Law
2. Of Fact. S
, Sec. 161. An issue of law arises upon a demurrer to the
Issue of law  complaint, answer or reply, or to some part thereof.
Sec. 162, An issue of fact arises,
*Issue of fact 1. Upon a material allegation in the complaint traversed
' or denied by the answer; or, °
2. Upon new matter in the answer controverted by the-
reply, or,
3. Upon new matter in the reply, except an issue of law
ig joined thereon.
Sec. 163. Issues both of Iaw and of fact may arise upen
Joene of }mh different parts of the pleadings in the same action; in such
the issue of law cases the issue of law must be first tried, unless the Court
to be first tried 1o wise direct.
Sec. 164. A trial is the judicial examination of the issues
Trialdefined photween the parties, whether they be issues of law or fact.
Sec. 165. Anissue of law must be tried by the Court, un-
less it be referred as provided in sections 180 and 181 of
Title 8. Anissue of fact in an action for the recovery of
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money, or of specific, real or personal property, must be tried Issues—how
by a Jury, unless a Jury trial be waived as’provided in Sec- ™i¢d
tions 176 and 181, Title 8. Every other issue is triable by
the Court, which, however, may order the whole issue, or any
specific question of fact involved therein, to be tried by a
jury, or may refer it as provided in sections 180 and 181 as
- above.
All issues of fact triable by a Jury or by the Court, must
be gried before a single Judge.
Issues of law must be tried at a term of the District Court
or a special term, and shall, unless the Court otherwise di-
rect, have preference on the calendar.
A motion to postpone a trial for the absence of evidence, can
only be made on affidavit, showing the materiality of the evi-
dence expected to be obtained, and that due diligence has
been used to secure it; the Court may also require the moving
party to state the evidence which he expects to obtain, and
if the adverse party thereupon admit that such evidence would
be given, and consent that it be considered as actually given
- on the trial, or offered, and overruled as improper, the trial
shall not be postponed.
Sec. 166. At any time after issue, ‘md at least ten days
before the sitting of the Court, either party may give notice of I%;‘;eéiggﬁg_
trial. The party giving the notice shall furnish the Clerk, at tice of trial
least ten days before the sitting of the Court, with a note ofissue
the issue, containing the title of action, the names of the at-
torneys, and the time when the last pleadnw was served or
filed, and the Clerk shall thereupon enter the cause upon the
calendar, according to the date of the issue.
Sec. 167. The issues of the calendar shall be disposed of
in the following order, unless, for the convenience of parties o o 0 oo
or dispatch of business, the Court shall otherwise direct: posing of issues
1. TIssues of factto be tried by a Jury. of the calender
2. Issues of fact to be tried by the Court.
3. Issuesof law.

CTAPTER TI1
Triar BY Jury.—(1)

Secrron 168, * Party noticing for trial may proceed with the case;
separate trials.
169. Court to be furnished with copy. of pleadings.
170. General and special verdicts defined.

(1) See Sec. 123, Title 1.
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171. When me may render general or special Verdlct and.
when Court may direct special finding.

172. Special finding shall control general verdict.

178. Jury to assess damages in certain cases.

174. Entry of the verdict; motion for a new trial.

. 175. Motion for a new trial, when to be heard.
Party {mtlcmg

for trial ma, . o s . .
proceed wih  Sec. 168. Either party giving the notice may bring the

the case issue to trial, and in the absence of the adverse party, unless
the Court, for good cause, otherwise direct, may proceed
. with his case, and take a dismissal of the complaint, or a
Parties may . . .
severe verdict, or a judgment, as the case may require. A separate
trial between the plaintiff and any of the several defendants
may be allowed by the Court, whenever, in its opinion, jus-
Court fo be 1 tice will be thereby promoted. '
copy of plead.  Sec. 169. When the issue shall be brought to trial by the
nes plaintiff, he shall exhibit to the Court the summons, and
pleadings or copies thereof, with the offer of the defendant,
if any shall have been made. When the issue shall be brought
to trial by the defendant, and the plaintiff shall neglect to
furnish the Court with the summons and pleadings, and the
offer of .the defendant, the same may be furnisked by the de-
General or _ fendant, or the Clerk of the Court.
3%%‘32(11 verdict SEC. 190. A general verdict is that by which the Jury
. pronounce generally upon all or any of the issues either in
favor of the plaintiff or defendant. A special verdict is that
by which the Jyry find the facts only, leaving the judgment
! to the Court.
Whenjurymay  Sec. 171, In an action for the' recoveryof specific per-
f,‘i“;{,i’ci?“iéﬁl sonal property, if the property has not been delivered to the
%ﬁ;t“ﬁa‘;hgfplaintiff, or the defendant by his answer claim a return
rectspecial]  thereof, the jury shall assess the value of the property, if
their verdict be in favor of the plaintiff, or if they find in
. favor of the defendant, that he is entitled to a return there-
of, and may at the same time assess the damages, if any are
claimed in the complaint or answer, which the prevailing
party hag sustained by reason of the detention or taking
and withholding such property. In every action for the
recovery of money, or specific real property, the jury, in
their discretion, may render a general or special verdict.
In all other cases the Court may direct the jury to find a
special verdict, in writing, upon all or any of the issues,
and in all cases may instruct them, if they render a general
verdict, to find ‘upon particular ques'tions of fact, to be
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. stated in writing, and may direct a written finding thereon.
The special verdict or finding shall be filed with the Clerk
and entered upon the minutes.

Sec. 172. Where a special finding of facts shall be in-
consistent with the general verdict, the former shall control shall :Lﬁ?ﬁ:fgs
the latter, and the Court shall give judgment accordingly, ~8everal verdict

Src. 173. When a verdict is found for the plaintiff in an
action for the recovery of money, or for the defendant when -gfgy 'g‘;nfgsggs
a set-off for the recovery of moneyis established beyond the in certain cases
amount of the plaintiff’s claim as established, the jury must
also assess the amount of the recovery; they may also, un-
der the direction of the Court, assess the amount of the
recovery when the Court give judgment for the plaintiff on
the answer. If a set-off established at the trial exceed the
plaintiff’s demand so established, judgment for the defendant
must be given for the excess; or if it appear that the de-
fendant is entitled to any other affirmative relief, judgment
must be given accordlngly

Sec. 174, Upon receiving a verdict, the Clerk shall make

an entry in his minutes, specifying the time and place of Entry of the
the trial, the names of the jurors and witnesses, the verdict, verdict
and either the judgment rendered thereon, or an order that
the cause be reserved for argument or further consideration.
If a different direction be not given by the Court, the Clerk
must enter judgment in conformity with the verdict. If ex-
ception be taken, it may be reduced to writing at the time,
or entered in the Judge’s minutes, and afterwards settled as
provided by the rules of Court, and then stated in writing,
with the case or. separately, with so much of the evidence as
may be material to the questions to be raised, but need not
be sealed or signed, nor need a bill of exceptions be made,
except the same be desired by Counsel. If the exceptions be
in the first instance stated in a case, and it be afterwards
necessary to separate them, the separation may be made
under the direction of the Court or a Judge thereof. The
Judge who tries the cause, may, in his discretion, entertain
a motion, to be entered upon his minutes, to set aside a ver-
dict and grant a new trial, upon exceptions, or for insufficient
evidence, or for excessive damages; but such motions, in
actions héreafter tried, if heard upon the minutes, can only
be heard at the same term at which the frial is had, unless
the same be necessarily deferred.

‘When such motion is heard and decided upon the minutes.
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Motion fora  of the Judge, and an appeal is taken from fhe decision, a

fewtrial . gase or bill of exceptions must be settled in the usual form,
upon which the argument of the appeal must be had.

Skc. 175. A motion for a new trial on exceptions or other-

Motion fora  Wise, and an application for judgment on a special verdict

:ﬁl‘zntig’lbz or case reserved for argument or further consideration, or to
heard set aside the report of referees, must, in the first instance, be

heard and decided by the Court, at a special or general term
thereof. Save that when exceptions are taken, the Judge
trying the cause may at the trial direct them to be heard in
the first instance at the regular term, and the judgment in
the mesne-time.suspended; and in that case they must be
there heard in the first instance, and judgment there given, |
And when upon a trial the case presents only questions of
law, the Judge may direct a verdict, subject to the.opinion of
the Court, at the regular term, and in that case the applica-
tion for judgment must be made at the regular term. Every
Judgment rendered upon a verdict, taken subject to the opi-
nion of the Court, at the regular term, may be reviewed by
the Supreme Court in the same manner, and with the like
effect, as if exceptions had been duly taken at the proper
time; provided it shall appear by the return, that questions
of law were involved in the rendition of the judgment.

CHAPTER IV.
TriaLs BY THE COURT.

Section 176, Trial by Jury, how waived.
177. On trial by the Court, judgment to be given in twenty
days, and what decision to contain.
178. Exceptions, when and how taken.
179. Procecdings upon judgment on issue of law.

SEc. 176,  Trial by jury may be waived by the several par-
Trial by jury— ties, to an'issue of fact, in actions on contract, with the as- ~
how waived . . . .
sent of-the Court, in other actions, in the manner following:
1. By failing to appear at trial: " : .
2. By written consent of the party, signed by himself, or
his attorney, and filed with the clerk:
On trial by the S+ DY oral consent in open Court, entered on the minutes.
gfurﬁiugg- . Sec. 177, Upon the trial of a question of fact by the Court,
enin twenty _its decision shall be given in writing, and filed with the clerk

days—and _  \yithin twenty days after the adjournment of the Court at

what decision X o
to contain  which the trial took place. Judgment upon the decision shall
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be entered accordingly, and the Judge shall state in his de-
cision separately:

1. The facts found by him, and

2. His conclusions of law thereon,

Sec. 178.  For the purpose of appeal, either party may ex-

. s o . . . Exceptions—
cept to a decision on a matter of law, arising upon such trial, how and when
within- ten days after notice of the judgment in the sametaken '
manner and with the same effect as upon a trial by Jury.

And either party desiring a review upon the evidence ap-.
pearing upon the trial, either of fact or law, may within ten
days after the notice of such judgment, or within. the .time
prescribed by the rules of the Court, makc a case or take ex-
ceptions in like manner as upon trials by jury; except that
the Judge, in gettling the matter, must brleﬂy 'spemfy the
faets found by him, and his conclusions of law. :
Sec. 179. On a Judgment for the plaintiff, upon an issue
of law, the plaintiff may proceed in the manner - prescribed
by the first two sub-divisions of Section 158, of this Title, Proceedings’
upon the failure of the defendant to answer, where the sum-ggﬁgsmdgﬁiﬁ
mons was personally served. If judgment be for the defend-
ant, upon an issue of law, and if taking an account or the
proof of any fact be necessary to enable the Court to com-
plete the Judgment a reference or agsessment by a J ury may
-be ordered, asin that Section provided. ( 1) o ’

CHAPTER V.
ARBITRATION, (2) .
TRIAL BY REFEREES.

Secrron 180,  All issues referable by consent.
181, When reference may be ordered by Court.
182. Mode of trial, motion to-set aside report, when motion
made and proceedmg for that purpose.,
183. Referees, how chosen.
B 1

Sec, 180. All or any of the issues in an action either of
fact or law, or both, may be referred upon the written 60n Anissues re-
sent of the parties. f%’;:;’ég by
Sec. 181, Where the parties do not consent, the Court
may, upon the apphcatlon of either, or of its own sugges- When refer-

tion, except where the investigation will require the decision ences may be
» made by court

(1) See Majority Report, Sec 427,
(2) See Sec. 673, Title 1.
15
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of difficult questions of law, direct a reference in'the follow-
ing cases: : : :

1. Where the trial of an issue of fact shall require the
examination of a long account on either side, in which case
the referees may be directed to hear and decide the whole
issue, or to report upon any specific question of fact involved
therein ; or,

2. Where the taking of an account shall be necessary for
the information of the Court, before judgment, or for carry -
ing a judgment or order into effect, or

8. Where a question of fact, other than upom the plead-
ings, shall arise, upon motion or otherwise, in any stage of
the action. :

Sec. 182. The trial by referees shall be conducted in the
same ‘manner and on similar notice, as a trial by the Court;
they shall have the same power to grant adjournments as the
Court upon such trial, to compel the attendance of witnesses,
preserve order and punish for contempt. (1)—(See Sec. 183,
Title 8.) ,

They must state the facts found and the conclusions of law
separately, and their decision must be given in writing, and
may be excepted to and reviewed in like manner, and on motion
before the Court to set aside the report upon a case or bill of
exceptions, to be settled by the referees as in case of trial by
the Court, and on which motion the Court may set aside such
report or alter or modify the same, and the judgment entered
upon such report, under direction of the Court, may be ap-
pealed from in like manner as judgments upon motions for a
new trial on cases or exceptions as provided in Secticn 175,
Title 8, . :

The report of the referees upon the whole issue stands as
the decision of the Court, and judgment may be entered
thereon in the same manner as if the action had been tried
by the Court, unless either party shall file exceptions, and de-

. sire tomake a motion to set aside the report, as herein provided

And in case either party desires to make such a motion, a
Judge of the District Court may stay the entry of judgment

. for twenty days, to enable the party to prepare his case or

bill of exceptions, and in case it is prepared, all proceedings
on the report shall be stayed until the decision of the Court

% (1) 1have deemed it unsafe to grant to Referees the same power ‘'to allow
amendments to the pleadings as the Court’” possess upon the trial of a cause.
See Majority Report, Sec. 430.
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thereon, or the case is set aside or dismissed. When the re-

ference shall report the facts, the report has the effect of a

special verdict. '

" Skc. 183. In all cases of reference, the parties, except
_when an infant may be a party, may agree upon a suitable p.co0s how
person or persons, not exceeding three, and the reference chosen

shall be ordered accordingly ; 'and if the parties do not

agree, the Court shall appoint one or more referees, not ex-

ceeding three, who shall be free from exception, and may
' admmlster oaths. (See Sec. 324, Title 12)

CHAPTER VI

ManxEr oF ENTERING JUDGMENT.

- SeorroN 184, Judgment may be for or against any of the parties.
185. The relief to be awarded to the.plaintiff. -
186. Rates of damage where damages are recoverable. .
187. Judgment in action for recovery of personal property.
188. Judgment to be entered by direction of Judge or report
. of referees.
189. Clerk to keep a judgment docket.
190. Judgmert to be entered in judgment docket.
191. Judgment roll, of what composed. )
" 192. Judgment, when and how to be docketed—~sat1sfactlon
how entered. :

Skc. 184. Judgment may be given for or against one or
more of several plaintiffs, and for or against one or more of _
‘several defendants, both upon the subject matter of the suit, ‘{‘;"f%??,’,‘i.‘.““’
or the costs accruing therein, in accordance with the practice ga;n;meysot
in Courts of Chancery in like cases, and it may determine the :
ultimate rlghts of the partieson each s1de, as between them-
selves, and miay ‘grant to the defendant any relief to which -
.he may show himself by his pleadmgs and proofs to be enti-
tled. In anaction against several defendants, the Court may-
in its discretion, render judgment against one or more of
them, leaving the action to proceed against the others when-
-ever a several judgment may be proper. The Court may
also dismiss the complaint, with. costs, in favor of one or
more defendants, in case of unreasonable neglect on the part
of the plaintiff to summon other defendants, or to proceed
in the cause against the defendant or defendants served,
Sec. 185. The relief granted to the plaintiff, if thege be no -
answer, cannot exceed that which he shall have asked in his awiﬁggﬁfcmg
complaint; butin any other case the Court may grant him anyp laintift
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relief consistent thh the case made by the ‘complaint, and
embraced Wlthm the 1ssue which shall be sustamed by the
proof. -

Sgc. 186.  Whenever damages are recoverable, the plam-

“Rates of dama- tiff May claim and recover, if he show himself entitled there-

gg:;’;‘:;‘;ggﬁ' to, 4ny rate of damages which he mlgh’c have heretofore

erable recovered for the same cause of action, ina dlfferent or sepa-
rate action. -

Sgc. 187. " Tn an actioh tb recover the possession of personai
igg%’fggf,‘e%o_ property, judgment for the plamtlﬂ' may be for the possession
ﬁl‘pyrg;grefy“n or for the recovery of possession, or the value thereof in case

a delivery cannot be had, and of damages for the detention.
If the property have been delivered to the plaintiff, and a de-
fendant claim a return thereof, judgment for the defendant may
be for a return of the property, or the value thereof, in cage

a return cannot be had, and damages for taking and w1th-l
holding the same.

Sec. 188. Judgment upon an issue of law, or of fact, or
Judgment to upon confession, or upon failure to anawer (except where the
be entered by (3141k i authorized to enter the same by the first sub-division
irection of
Judtzef orreport of Section one hundred and ﬁfty eight, and by Section two
of efexeS  }undred and eighty-eight of this Title,) shall, in the first in-
stance, be entered, upon the direction of the Judge, or report
of Referees, subject to review on-the demand of either par-
ty, a8 herein provided. = .
Clerk to keep  SEC. 189. The Clerk shall keep among the records of the
Jgdgmﬁﬂtldock Court a book for the entry of judgments, to be called the
b “ Judgment Docket.”

© Sgo. 190, The judgment shall be entered in the “Judg-
%16533:;& ment Docket,” and shall get forth the character of. the decree
i“dgme‘“ dock or relief granted or such other determmatlon as shall have
been had in the cause.

Sec. 191. Immediately after entering judgment in any
Judgment roll, case touching the estate of any deceased person, or aﬁ'ectlng
;ﬁ;’&“ °®*  that of any minor, or affecting any real property, or where
the judgment or decree shall exceed five hundred dollars in- -
dependent of costs, the Clerk of the Court in which such
judgment is rendered, shall record the pleadings and pro-
ceedings, at length, in a journal to be kept for that purpose,

together wth the final judgment or decree had therein ;

1. He shall also make and keep in his office, as part of the
" yecords &F such office, an Index, which shall refer to such
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.entries as shall be so made. He shall also file and preserve
“the original pleadings, papers and depositions tsed in the
progress and on the trial of any cause. Also a memoran-
dum of the issue and return of process, including the execu-
tlon and final satisfaction of such judgments as shall be paid

.and discharged. This record shall constitute the Judgnient
Roll ;

~ 2. In all other cases the pleadings and papers in a cause
shall be carefully collected, labelled and filed, and then en-
closed in a strong envelope, bound withftape and sealed,
and carefully marked, and entitled as of the case in which
they belong, and carefully preserved as the record of such
proceeding. And for his services in so doing, he shall

receive such compensation as is allowed and prescrlbed in
Sec. 598 of Title I. (1)

Sec. 192. On ﬁlmg a _]udgment roll, upon a judgment di-Judgment

recting in whole or in part the payment of money, it shall be i
docketed by the Clerk of the District Court of the District

where it was rendered, and i in any other county, upon filing
with the Clerk of the Court thereof a'transcript of the original
4 docket » and shall be a llen on the real property in the

when and how
0 be docketed.

county where the same is docketed of every person against

whom any such judgment.shall he rendered and which he
may have at.the time of docketing thereof, in the county in
which such real estate is situated, or WhICh he shall acquire
at any time thereafter, for ten years from the time of docket-
ing the same, in the county where it was rendered. .But
whenever an appeal from any Judgment shall be pending,
and -the undertaking requisite to stay execution on such
judgment shall have been given, and the appeal perfected
~as provided in this Code, the Court in which such judgment
was recovered, may, on special ‘motion, after notice to the

person owning the judgment, on such terms as they shall .

‘see fit, direct an entry to be made by the Clerk on the-
dockeét of. said judgment, that the same is “secured on ap-
peal,” ‘and thereupon it shall cease, during the pendency

of the appeal, to be a lien on the real property of thegatisaotion—
Judgment debtor, as agamst purchasers and mortgagees inhow entered

good faith. Satlsfactlon of a judgment may be éntered in
the Clerk’s register and docket upon an execution returned

(1) Iregard the mode of preserving the records of a cause, ag p’résc‘ribed
by sec. 439 of the Majority Report, as inadequate, hence the changes in this
section.
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_satisfied, or upon an acknowledgment of satisfaction by the

Execution to
be issued with-
in two years of
course

judgment creditor or his attorney, filed with the Clerk.
Whenever a judgment is satisfied in’fact, otherwise than
upon an execution, it shall be the duty of the party or his
attorney to acknowledge the satisfaction of the same, and,
upon motion, the Court may-compel it, or may order the
entry of satisfaction to be made without such acknowledg-
ment; and whenever a judgment is satisfied in fact, as to
any one of several defendants, an entry to that effect may
be made in the register and docket.

TITLE IX

ExgcuTioN or THE Juneyent 1N Crvin AcrroNs.

- CuapreR 1. The execution. )
2. Proceedings supplemental to execution.

CHAPTER I

Tre Exzcurlon. (1)

Sgcrion 193. The execution to be issued within two years of course.

194. After two years to be issued only by leave of Court, and
leave, how obtained.

195. Other judgments how enforced, Court may pass title bY
decree or judgment.

196. The different kinds of execution.

197. To what counties execution may be issued—re demption
of property.

198. Execution against the person, in what cases and when,

199. Form of the execution.

200. To be returnable within sixty days,

201. Existing laws relating to execution continued until other-
wise pravided. '

Sec. 193, - Writs of execution for the enforcement. of
udgments as now used, are modified in conformity to this
Title, and the party in whose favor judgment has been here-
tofore or shall hereafter be rendered; may, at any time within
two years after the entry of Judgment, proceed to enforce
the same, as prescribed by this Act. _

Sec. 194. After the lapse of two years from the entry of
Jjudgment, if no execution shall havc issued, an execution can
be issued only by leave of the Court, upon motion, with
personal notice to the adverse party, which notice shall be in

(1) See Sec. 126 to 149, Title 1.
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“the nature of a seirefacias, unless he be absent or non-resi-
dent, or cannot be found to make such service, in which
case, such service may be made by publication, er in such sger twe
other manner as the Court shall direct. Such leave shall 7eats to Ty‘ﬂ
" not be given unless it be established by the oath of the par-leave of court.,
ty, or other satisfactory proof, that the judgment, or some o ia%e how
part thereof, remains unsatisfied and due. When the judg-
ment shall have been rendered by a Justice of the Peace,
and docketed in the office of the Clerk of the District Court,
the application for leave to issue execution must be to the
Court where judgment is docketed. (1) '
Sec. 195. When the judgment requires the payment of Other judg-
money, or the delivery of teal or personal property, the same faents hg;"n&n'
may be enforced by execuiion, as provided in this Title. may pass title
‘Where it requires the performance of any other act, a certi- y udgment
fied copy of the judgment may be served upon the party
against whom it is given, or the person or officer who is
required thereby, or by law, to obey the same, and his obedi-
ence thereto enforced. If he shall refuse, he may be punished
by the Court as for a contempt. ~

Sec, 196. There shall be three kinds of execution: onerqy, gierent
against the property of the judgment debtor, another against kinds of execus
hls person; (see Sec. 112, Title7,) and the third for the deliv- fons
ery of the possession of the real or personal property, or such
delivery with damages for withholding the same.. They shall
be deemed the process of the Court, and shall be sealed and
subscribed by the Clerk, as prescribed in Section 199 of this
Title. '

Sec. 197. (2) Where the execution is against the prop-mo what eoun-
erty of the judgment debtor, it may be issued to the ~Sheriff fllfs execution

ay be isaued

of any county where the judgment is docketed. Where it
requires the delivery of real or personal property, it must be -
issued to the Sheriff of the county where the property or
some part thereof is situated. Executions may be issued at
the same time to different counties. Real property adjudged
to be sold, must be sold in the county where it lies, by the
Sheriff of that céunty or by a Commissioner appointed by the
Court for that purpose, and thereupon the Sheriff or Commis-
sioner shall execute a conveyance to the purchaser, which

(1) Ihave omitted -that portion of Sec. 442, of the Majority Report, which
permits an eXecution to issue against the property of a deceased debtor, as
therein providec, )

(2) See Sec. 278, Title 1.
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conveyance shall be effectual to pass the rights and interest
of the parties adjudged to be sold. All property liable to an
attachment shall be liable to execution; it shall be levied on,
in the same manner as similar property is attached; until a
levy, property shall notbe affected by the execution, subject to
the right of any judgment debtor or mortgagor, or any one
claiming through or under him or them, to redeem the same at
 Redemption of 81y time within two years from the day of such sale or fore-
property sold clogure, upon paying to the purchaser, mortgagee or judg-
ment creditor the sum or amount for which the same was sold
or foreclosed, and interest thereon at the rate-of twelve per
cent. per annum. Other creditors of the original judgment
debtor or mortgagor, may at any time within one year after
such-sale, redeem such premises upon the same terms as the -
Judgment debtor or mortgagee, by paying to the first or pre*
vious purchaser, the amount of his bid and interest as afore-
said, and so on as often as one purchaser, mortgagee or cred-
itor shall purchase or redeem from another; Provided, That
the original debtor shall have the period of two yeats for the
redemption upon each and every such sale, foreclosure, ad.
vance or redemption, after the same shall have been made
and notice thereof filed in the officé of the Register of Deeds
in the county where such real estate shall be situated. (1)
Exeontiona.  SEC- 198. If the action be one in which the defendant might
gainst the per-have been arrested as provided in Section 87 and Section
Ec:géﬂ,ﬁh;hen 89, an execution against the person of the judgment-debtor
‘fi'g;m ofexect-may he issued to any county within the jurisdiction of the
Court, after the return of an execution agamst his property
unsatisfied in whole or in part. (2)
Sgc. 199. The execution must be directed to the Sheriff, or
Writ to be di- Coroner when the Sheriff is a party or interested, subscribed
Jeoted to. shor- by the Clerk of the Court: and must intelligibly réfer to the
judgment, stating the Court, the county where the judgment-
roll or transcript is filed, the names of the parties, the amount
of the judgment (if it be for money), and the amount actu-
ally due thereon, and the time of docketing in the ¢ounty to-
which the execution is 1ssued and shall require the officer as
follows
1. If it be against the property of the judgment debtor, to

(1) See Title 1, Sec. 275 to 282. I have excluded from this Title several See-

* tions found in Title 9 of the Majority Report. I deemed them more properly

1o belong to Title 1, where a portion of them may be found somewhat modified
in their character and provisions, See Seec. 201, Title 9.

(2) See Sec. 112, Title 7.
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satisfy the judgment out of the personal property of such
debtor, and if sufficient personal property cannot be found,
out of the real property belonging to him on the day when
the judgment was docketed in the county, or at any time
thereafter,
2. If it be against real or persona.l property in the hands
of personal representatives, heirs, devisees, legatees, tenants
of real property, or trustees, it shall require the officer to sa.tr .
isfy the judgment out of such property.
" 8. If it be against the person of the judgment debtor, 1t
shall require the officer to arrest such debtor and commit
him to the jail of the county until he shall pay the judg- Writ to run in
. . . name of state
ment, or be discharged according to law : Provided, always,
That all writs and executions shall run in the name of the
State, be tested in the name of the Chief Justice or District
Judge, and be signed by the Clerk of  the Court whence they ‘
issue, and bear the impress or seal thereof: Aud Provided Tmprisonment™
Surther, That no execution shall heréafter issue agamst the for debt abol-":
body of a debtor save, in accordance with the provisions of
Sec. 112 of Title 7 of this Code and the authorities therein
mentioned. S
4. If it be for the delivery of the posession of real or per-
sonal property, it shall require the officer to deliver the posses:
sion of the same, particularly describing it, to the party entitled
thereto, and may at the same timerequire the officer to satisfy
any costs, damages, or rents and profits recovered by the same
judgment or decree, out of the personal property of the party
against whom it was rendered, and the value of the property
for which the judgment was recovered, to be specified there-
in, if a delivery thereof cannot be had, and if sufficient per-
sonal property cannot be found, then out of the real property
belonging to him on the day when the judgment was doek-
eted, or at any time thereafter, and shall, in that respect, be
deemed an execution against the property of the debtor. ,
Sec. 200. The execution shall be returnable within sixty To be refua’
days after its receipt by the officer, to the Clerk with whom bie within six-
the record of judgment is filed. If the property levied on be %¥ doys -
claimed by a third person as his property, the Sheriff shall
summon from his county any twelve persons, qualified as
jurors, between the parties, to try,the validity of the claim ;
they, and the witnesses shall be sworn by the Sheriff, and 1f
their verdict be in favor of the claimant, the Sheriff shall re-
linquish the levy; the fees of the Jury shall be paid by the
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claimant if the verdict be against him, otherwise, by the
plaintiff. The following property shall be exempt from execu-
tion, exeept as herein otherwise specially provided together

with such homestead as prescribed by law. (1).
oec. 201.  Until otherwise provided by the Legislature the
exigting provisions of law, not in conflict with this Act, re-
Existing I latmg to executions and their incidents, the property liable
relating o ex: *to sale on execution, including the sale and redemption of
:fn‘;'gg’,‘ilft‘l’l“ property, the powers and rights of officers, their duties there-
otherwide pro-on, and the proceedings to enforce those duties, and the liabi-

vide lity of their sureties, shall apply to the several prowsmns
prescnbed in and by this Title.
CHAPTER II
ProceEDINGS SUPPLEMENTAL TO THE ExecurioN. (2)
Seorron 202. When execution returned unsatisfied, order for discovery
of property allowed. Also, when judgment debtor re-
fuses to apply property to satisfy judgment.
203. Manner of proceeding to examine judgment debtor.
204. Any debtor may pay execution against his creditor to
. Sheriff.
205. Examination of debtors or of those having property be-
longing to them.§
206. Witnesses required to testify,
207. Compelling party or witnesses to attend.
208. What property may be ordered to be applied to the exe-
) cution. )
209. Judge may appoint a receiver, and prohibit transfer of
property.
210. Proceedings upon claim of another party to property or’
a denial of indeb*edness to judgment debtor.
211- Reference by Judge.
212. Costs of proceedings.
'213. Disobedience of order, how punished. -
When execz.  OBEC- 202, 'When an execution against property of the

tion returned judgment debtor, or of any one of several debtors in the
3‘,‘3:? %‘;5‘3,15 same judgment. issued to the Sheriff of the county where he

covery of pro- f
perty{mo‘% iy resides, or if he do not reside in the State, to the Sheriffof a

also when judg county where a judgment roll or a transcript of a J ustice’s -

?;}"Eée‘i"to‘;; judgment for ten {dollars or upwards, exclusive of costs, is

1.3;{,?{;’1’;1’;5 t0 filed, and returned unsatlsﬁed in whole or in part, the Judg—

ment

(1) See property exempt from sale on execution, Sec. 267, Title 1. See, also
Sec. 197, Title 9.
(2) Bee Sec. 126 to 149, Title 1.
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ment creditor at any time after such returnis made, is en-
titled to an order from the Judge of the Court, or a Court
Commissioner of the county to which the execution was is-
sued, requiring such judgment debtor to appear and answer
- concerning his property before such Judge, at a time and
place specified in thHe order, within the county to which the -
execution was issued. After the issuing of an execution
against property, and upon proof by affidavit, of a party or
otherwise, to the satisfaction of the Court, ora Judge there-
of, or a Court Commissioner, that any judgment debtor re-
siding in the county where such Judge or officer resides, has
property which he unjustly refuses to apply to the -satisfac-
tion of the Judgment such Court or Judge may, by an order,
require the judgment debtor to appear, at a specified time
and ‘place, to answer concerning the same, and such proceed-
ings may thereupon be had for the application of the prop-
erty of the judgment debtor towards the satisfaction of the
judgment, as are provided upon the return of an execution.
On an examination under this section, either party may ex-
amine witnesses on his behalf, and the judgment debtor may
be examined in the same manner as a witness before a mas-
ter in chancery. Instead of the order requiring the atten-
dance of a judgment debtor, the Judge may, upon proof by.
affidavit, or otherwise, to his satisfaction, that there is dan-
ger of the judgment debtor’s leaving the State, or concealing
himself, and that there is reason to believe he has property
-exempt from sale, which he unjustly refuses to apply to such
judgment, issue a warrant requiring the Sheriff of any coun-
ty where such debtor may be, to arrest him and bring him -
before such Judge.

Srcr203. Upon being thus brought before the Judge, he Man.ner of pro
may be examined on oath, and if it then appear that there is ceeding to ex
danger of the debtor’s leaving the State, and that he hag2DifeJude-
property not exempt from sale on execution which he has un-
justly refused to apply to such judgment, he may be ordered
to enter into an undertaking; with one or more sureties, that
he will, from time to time, attend before the Judge as he shall
direct, and that he will not during the pendency of the pro-
ceedings, dispose of any portion of his property not exempt
from execution. In default of entering into such undertak-
ing, he may be committed to prison by order of the Judge,
as for a contempt. No person shall, on examination pursu-
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ant to this Chapter, be excused from answering any question
pertinent to the issue joined, and compatible with his consti-
titutional privileges. (1) . ‘
Sec. 204. After issuing execution against property, any
Any debtor] person-indebted to the judgment debtor, may, upon garnish-
‘may pay exe- ment, (2) pay to the Sheriff the amotdnt of his debt, or so

cution against . .
his creditor to much thereof as shall be necessary to satisfy the execution,

sherifl and the Sheriff’s receipt shall be a sufficient discharge for
the amount so paid. .
Sec. 205. After the issuing or return of an execution
against property of the judgment debtor, or any one.of sev-
... eral debtors in the same judgment, and upon an affidavit
Examination

of debtors or of that any person or corporation has property of such judg-
tﬁg?e#;vfeg_ ment debtor, or is indebted to him in an amount exceeding
fﬁgﬂng to  ten dollars, the Judge may, by an Qrder, require such person
or corporation, or any officer or member thereof, if situate,
or residing within his jurisdiction, to appear at a specified
time and place, and answer concerning the same. The
+ Judge may also, in his discretion, require notice of such
proceeding to ‘be given to any party fo the action, in such

manner as may seem to.him proper.
Sec. 206, Witnesses may bé réquired to appear and tes-
Witnessrequir- tify on any proceedings under this chapter, in the same

edto testify . manner ag upon the trial of an iasue.. ,

 Sec. 207. The party or witness may be required to attend
Compelling before the Judge, or before a special Commissioner appointed
party and wit- by the Court or Judge; if before a special Commissioner, the
Jesscatoal  gxamination shall be taken by him and certified to the
Judge; all examinations and answers before a Judge or
a special Commissioner under this Title, shall be on oath
- except that when a corporation answers, the answer shall

be on oath of an officer thereof. (3)

(1) IThave changed the draft of this Section as adopted by the Majority Re-
port (See Sec 474, subdivision 5). It is useless to say that the Constitution is
’ not violated by compelling a party suspected of crime to acknowledge his
guilt under oath, by saying if you do acknowledge the crime, *it shall not be
used as evidence against you.” Base men will then appear in Court testify-
to the act admitted, and cannot be convicted of the crime of perjury even
if they commit it. The Code furnishes too many temptations to commit per-
jury--in this Sectioun there are two. Frst, the susi)lected man is called upon to
acquit or stultify himself; if he be a base man he will commit perjury in his
own defence ; if he be guilty, yet partially honest, he will testify the truth
and furnish the means for some‘suborned wretch to conviet him by commit-
ting perjury in giving testimony of' a matter of which he. was ignorant, save
as informed by the accused, and when this wretch shall be tried for perjury,
he can produce the record of admission to prove his innocence.

(2) See Sec. 650, Title 1.
(3) For ¢ Court Commissioner,” see Constitution, Article 6, Section 15.
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Sec. 208. The Judge may order any property of the what property
judgment Qebtor, not exempt from execution, in the hands Zy %S, oo
either of such debtor, or any other person, or due to the eﬁttglfh" exe:
judgment debtor, to be applied towards the satisfaction of
the judgment, except that the earnings of the debtor, for his
personal services, cannot be so applied, when it is made to
appear by the debtor’s affidavit or otherwise, that such earn-
ings are necessary for the use of a family supported wholly
or in-part by his profession or labor, or for his own support.

Sgc. 209. The Judge ‘may also, by order, appoint a re-g .., may ap-
ceiver “of the property of the judgment debtor, in the same point rec%“g’"
manner and Wlth the like authority as if the appointment transf‘é‘ilﬁf;ro
was made by the Court, according to Section 153, Title 7. Perty
But before the appointment of such receiver, the Judge
shall ascertain, if practicable, by the oath.of the party or
otherwise, whether any other supplemental. proceedings are
80 pending against the judgment debtor; the plaintiff there-
in shall have notice to appear before hun and shall likewise
have notice of all subsequent proceedmgs in relatlon to such
receivership. *

No more than one receiver of the property of a judgment
debtor shall be appointed. The J udge may also, by injurc-
tion, forbid a transfer or other dlspOSlthD of the property
of the judgment debtor, not exempt from executlon or any
interference therewith.

Sec. 210. If it appear that a. person or corporation
alleged to have property of the judgment debtor, or indebted
1o him, claims an interest in the property adverse to him, or Pmceedmgs
denies the debt, such interest or debt shall be recoverableﬂpon claim of

another party
only in an action against such person or corporation by the to property, or
receiver, but the Judge, may, by injunction, forbid a transfer go,denial of
or other disposition of such property or interest, till a suﬂi-to J“dgmem
cient opportunity be given to the receiver to commence the
action, and prosecute the same to judgment and execution; -
but such injunction may be modified or dissolved by the
- Judge granting the same, at any time, on such securlty as
he shall direct.

Sec. 211, The Judge may, in his discretion, order a refer- Reference by
ence to a commissioner agreed upon or appointed by him, to judge
report the evidence or the facts at any time during the pro-

gress of the cause.

Sec. 212, The Judge may allow to the judgment creditor

or to > any party 0 exammed whether a party to the action 008 ‘éf pro-
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or not, witnesses fees and necessary dlsbursements not ex-
ceeding five dollars.

Disobedience Sec. 218. If .any person, party or witness disobey an or-
’;f]g‘i‘:lfgdh"w der of the Judge or commissioner duly served, such person,
paity or witness may be punished by the Judge as for a con-
tempt, and in all cases of commitment under this Chapter,
the person committed may, in case of inability to perform
the act required, or to endure the imprisonment, be discharged
from imprisonment by the Court or Judge committing him,
“or the Court in which the judgment was rendered, on such
terms as may be just. The provisions of this Act shall apply
: to executions issued by a Justice of the Peace. (See Sec. 15,
Title 2.)
TITLE X.
. Costs v Crvin Acrions. (1)
Secrioy 214.  Fee bill abolished, allowances given termed costs.
215. When allowed to plaintiff.
216. When allowed to defendant.
217. * 'When allowed to either party in the discretion of the
Court.
218. Amount of costs nllowed_.'
519. Additional allowance of a percentage on the recovery.
1 220. Percentage, how computed.
221. " Interest on verdict or report, when-allowed.
222. Costs how to be mserted in Judgment
Y 223. Referees’ fees.
224. Costs on postponement of trlal
.. 225," Costs on motion,
“i o 926, Costs against infant plaintiff, :
- ' - 227. " Costs in' an action by or against an executor administra-
T + . tor, or trustee of an express trust or a persou expressly
I © . ' authorized by statute tosue.” . t
' , 22§. Costs against assignee of cause of actlon after actlon
"7 brought.
229, Costs onl a settlement and in 'wtxons 'in the name of the
' State for the use of others.
Ske. ‘)14 All sta.tutes estabhshmg or regulating the costs '
Feebillabole oy fees of attorneys, solicitors and counsel in civil actions,
ished, allowan- L. , .. .
ces given, and all existing rules and’ provisions of law, restricting or

termed costs

controlling the right of a party to agree with an attorney,
solicitor, or counsel, for his compensation, are repealed, (2)
and hereafter the measure of such compensation shall be lefs
to the agreement, express or implied, of the parties.

(1) Ree ““Fees” Sec. 597 to 649, Title 1. .
(2) See Sec, 486 to 506 of the Majority Report.
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8gec. 215. 1. Costs may be allowed to the prevailing par-
ty, on the final determination of the suit. Such costs shall
comprise the fees of Sheriffs, Constables, Clerks, Commis-
" sioners, Coroners, Referees, Witnesses, and the actual dis-
bursements made by a party for the purposes above men-
tioned in the progress of a suit. o
Yer, Whereas, The present practice observed by many of
the legal profession under the provisions of Chapter 72, of
the Revised Statutes of the late Territory of Minnesota, and
amendments thereto, (the same being a reprint, substantially,
of the New York Code), has become oppressive and disas- .
trous to suitors in our Courts, on account of the enormous
bills of cost which accumulate upon motions in which par-
ties litigant have no possible interest, and by which they
are certain to sustain loss, therefore, ,
" Resolved, That, in order that those engaged in the adminis-
tration of justice, may so far as is possible, be kept free from
all corrupting influences, and their best energies engaged in
its promotion. ' ' :
It is hereby pEcLARED, that no attorney or counsellor shall
hereafter receive directly or indirectly, any compensation,
" “fees,” or “fees by way of indemnity,” or “ costs.” whether
the same or any part thereof shall have been *taxed,” or
“allowed,” in favor of, or against either of the parties liti-
gant, for his services in the conduct or management of any
suit hereafter to be jnstituted in any of the Courts of this
State, other than such fees or compensation, as by contract
express ‘or implied, he shall stipulate to have paid him by his
client, or-shall reasonably deserve for the services he may
haveé rendered. ' .
"And that any contingent interest which any attorney shall
hereafter have (save as in this Section stated), in the event
of any suit by him instituted or prosecuted under this Code, Champerty
shall be deemed to be ckampertus, and whenever it shall ap-
-pear to the Court in which any cause shall hereafter ‘be
pending, that such cause is tainted by such congideration, the
same shall be declared ckampertus, and dism
with costs. ' '
And the ancient Statutes (so far as they are applicable to
the institutions of this State), of Barratry Champerty, and
maintenance, are-hereby declared: to be in force. (2)

issed on motion

(2) If the above propositions be not well taken, they will receive no oppo-

sition; they can certainly do no harm; they are of high antiquity and have
been found for centuries past, to be indispensible to the proper administration
ot justice; these provisions were the ‘‘law of our fathers: when they mi-
grated hither ;”’ they now. stand upon the Statutes of many States in this con-
federacy. This Section will stop the unnecessary accumulation of costs in the
progress of a cause. ‘‘Lead us not into temptation.”
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The following costs may be allowed:
2. In an action to recover the possession of personal pro-

perty, except when a Justice of the Peace has jurisdiction.

3. In the actions of which, according to law, a Justice of
the Peace has no jurisdiction.

4. In an action for the recovery of money, where the plain-
tiff shall recover one hundred dollars or more. But in an ac-
tion for assault, battery, false imprisonment, libel, slander,
malicious prosecution, criminal conversation or seduction, if

' the plaintiff recover less than fifty dollars damages, he shall

recover no more costs than damages; and in an action to re-
cover the possession of personal property, if the- plaintiff
recover less than fifty dollars damages, he shall recover no

more costs than damages.

Such value must be determined by the jury, Court or refe-
ree, by whom the action is tried. :
‘When several actions shall be brought on one bond, recog-

" nizance, promissory note, bill of exchange, or other instru-

ment, in writing, or in any other case, for the same cause of
action, against several parties who might have been joined

" ag defendants in the same action, no costs, other than fees

and disbursements, shall be allowed to the plaintiff.
Skc. 216. Costs shall be allowed to the defendant in the

When allowed 2ctions mentioned in the last section; Provided, The plaintiff .

to defendant

‘When allowed

shall fail to recover.
Sec. 217.  In other actions costs may be allowed or not, in

to either party the discretion of the Court.

in the discre-
non of the
court

Amount of
costs allowed

\

‘Where there are several defendants not united in interest,
and making separate defences by .separate answers, and the
plaintiff fails to recover judgment against all, the Court may
award costs to such of the defendants as have judgment in
their favor, or any of them,

In the following cases the costs of the appeal shall be in
the discretion of the Court: -

1. Where a new trial shall be ordered:

2. Where a judgment shall be affirmed in part and revers-
ed in part.

Sec. 218. When allowed, costs may be as follows:

1. To the plaintiff for all disbursements in the cause for the
actual fees of his witnesses, and the fees of officers (not in-
cluding Attorneys) for copying records, serving notices, and
traveling fees, (called mileage,) in an action where judg-
ment upon failure to answer may be had without application
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to Court, (in addition to the above fees,) five dollars. In an-
-action where judgment can only be taken upon application
to Court, five dollars.

2. To the defendant in case he shall be successful in the
.event of the suit, the same costs so far as his disbursements
and witnesses are concerned, together with the sums men-
tioned in the last two items. ‘
" 8. For the trial of issues of law, if separate from the trial
of issues of fact, to the prevailing party, five dollars.

. 4. For the trial of issues of faet, if separate from the trial
.of the issues of law, to the prevailing party, five dollars.

5. For the trial of issues of fact and of law, when tried at
the same time, to the prevailing party, five dollars: Provided,
That the allowance for costs'to the prevailing party under
subdivision 1 to 5 inclusive, shall not exceed, in any one ac-
tion, the sum of fifteen dollars.

6. To the prevailing party on appeal to the Supreme Court,
ten dollars. (1)

7. The plaintiff xmy, in all cases, recover costs and dis-
bursements in suits against non-residents, when he has at-
tached real estate, without regard to the amount of the recov-
ery, at and after rates allowed by this Act. o
 Sec. 219. In'addition to these allowances, if the action be
for the recovery of money, or of real or personal property,
and a trial has been had, the Court may, in difficult or extra-ﬁ%‘tﬁl‘gg‘:‘,}";"
ordinary ¢ases, make an allowance of not more than five per Plfggggtage o
cent. on the recovery or claim, as in the next section pre-claim OTeRY OF
scribed, for any amount not exceeding five hundred dollars,
and not more than one per cent. for any additional amount,

Such allowance may likewise be made upon the recovery
of judgment in any action for the partition of real property,
- or for the foreclosure of a mortgage, or in which a warrant of
attachment has been issued, or for the construction of a will
or bther instrument of writing, and on proceedings to compel
the determination of claims to real property, and also in any

(1) Tt is ‘confidently bolieved that the amount of ¢‘costs,” (as they are

termed,) which are "‘allowed” in and by this Act, are quite sufficient to “in-
demmfy” the plaintiff or prevailing party, for all trouble and expense in the-
prosecution or defence of suits in our Courts. These *‘costa’ are not to be col-
lected for the attorney of “‘either party,” they are to be paid to the suitor.
Attornies should be capable of making their own bargains, if they are not,
they should leave the measure of their compensatmn to their clients, the Court.
or a Jury of the country or retire from tie practice. Cases have occurred
under the *‘Code’” in which the Judge was not occupied ome hourin the .de-
termination of the cause and setthng the rights of the parties to the suit, yet

was compelled to sit for two days in settling the contest between contendmg
-council as to a division of the spoils in the matter of ‘igosts.”
16

.
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case where the prosecution or defence has been unreasonably.
or unfairly conducted, but such costs must if collected be
ordered by the Court on notice.

Sec. 220. These rates may be estimated as follows:

1. If the plaintiff recover judgment, it shall be .upon the

‘how computed 2mount of money or the value of the propeity recovered, or

Interest on
werdict or re-
ort, when al-
owed

Costs, how to
. be inserted in
Jjudgment {

Referee’s fees

Costs on post.
ponement of
drial

Costs on mo»
~tion

affected by the construction of the will, or the amount found
due upon the mortgage, in an’ action for foreclosure,

2. If the defendant recover judgment, it may be upon the
amount of money,. or the value of the property recovered by -
the plaintiff, or affected by the construction of the will, or if
the defendant’s interest in property sought to be partitioned,
or the amount claimed in an action for the foreclosure, such
amount of value must be determined by the Court, or referees
by whom the action is tried or judgment rendered, or the
Commissioners appointed to make partition inan action there-
for. '

Sec. 221. When the judgment is for the recovery of
money, interest at the rate.of one per cent. per annum, from
the time of the verdict or report until judgment be finally
entered, shall be [computed by the Glelk and added to the
costs.

Sec. 222. Thé Clerk shall insert in the entry of judg-
ment, on the application of the prevailing party, upon two
days’ notice to the other, the sum of the charges for costs,
as above provided; and the neécessary disbursements and
fees of officers allowed by law, including the compensation
of referees and the expense of printing the papers upon any
appeal in which the same shall be printed by order of the
Court, (said Clerk shall receive for these and other services,
such compehsation ag is allowed in Section 598, of Title 1,
of this Code,) which shall be stated in detail, and vellﬁed by
affidavits, which shall be filed.

Sec. 223. The fees of referees shall be three dollars to
each per day spent in the business of the reference; but the
parties may agree in ertmg upon any other mte of com-
pensation.

Sec. 224, When an apphcatlon shall be made to a Court
or réferees to postpone a trial, the payment to the adverse
party of a sum not exceeding ten dollars, besides the fees of
witnesses, may be 1mposed as the condition of granting the
postponement. '

Sec. 225, Costs may be allowed on a motion, in the dlS—
cretion of the Court, not.exceeding five dollars.
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Sec. 226. When costs are adjudged against an infant Costs against
plaintiff, the Guardian by whom he appeared in the action 2fant plaintiff
shall be responsible therefor, and payment may be enforced
by attachment.

Sec. 227. In an action prosecited or defended by an ex-
cutor, administrator, trustee of an express trust, or a person dosts i action
expressly authorized by statute, costs shall be recovered as by or against
{n an ac.tlon by e.md against a person prosecuting or defend-] exeouton,
'ng in his own right, but such costs shall be chargeable only or trusteel
upon or collected of the estate, fund, or party represented,
unless the Court shall direct the same to be paid by the
plaintiff or defendant personally, for mismanagement or bad
faith in such action or defence. But this section shall not
be construed to allow costs against executors or administra-
tors where they are now exempt by law. '

- 8ec. 228. In actions in which the cause of action shall Costﬂ against

ssignee of
by assignment, ‘after the commencement of the action, or in oauss of Retion

any other manner, become the property of a person not a%ﬁt:;g‘}fttm
party to the action, such person shall be liable for the costs
in the same manner as if he were a party, and payment
thereof may be enforced by attachment, subject.to the pro-
. visions contained in and referred to in Section 112, Title 7.
Sec. 229. Upon the settlement, before Judgment of any
action mentioned in Section 215, no greater sum shall be .
demanded from the defendant as costs than at the rate pre- gosts on a sete
scribed in Section 218. In actions prosecuted in the name tlement—and:

t
of the State for the recovery of money or property, or to lnifxfelg?iﬂgthe

establish a right or claim, for the benefit of any county 5taie for the
city, town, village, corporation or person, costs awarded '
against the plaintiff shall be a charge against the party for

" whose benefit the action was instituted, and not against the

State. The fees of officers connected with the administra-

tion of justice in the Courts of this State, unless otherwise

ordered by the Court, shall abide the event of the suit. Se-

curity for costs will at all times be required by the Court, or

the Clerk thereof, upon motion. (1)

(1) See Sec. 336, Tltle 13—seo also, Sec. 649, Title 1,
For costs see Title 10, of the Majority Report —see also, thlS}Code, Title 114
Sec. 273. For further costs see Sec. 213, Title 11.
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TITLE XL

APPEALS,

CuaprEr 1. Appeals in general.
2. ~Appeals to the Supreme Court from judgments.
3. Appeals to the District Court from judgments of Justices
of the Peace, and from the Probate Courts.

CHAPTER L

ArpEals N GENERAL.

Secrion 230.  Appeals taken instead of writs of error. )
281. Orders made out of Court, how vacated or modified.
232. Who may appeal.
233. Appeal, how taken:
o, 234, Clerk to transmit papers to Appellate Court
235. What may be reviewed by Appellate Court.
236. Judgment on appeal. '
237. In what cases appeal taken to Supleme Court.
238. Within what time taken.
289. Appeal from orders, and what orders may be appealed
from.
240. No appeal to Supreme "Court from ‘order at chambers,
. unless affirmed by Court.
241. Appeals from order dissolving or discharging attachment
_ . orinjunction, when taken, and what security.
242, Appeals from orders ab chambers to Court, and order for’
that purpose, how entered.
248. Injunctions or attachments not to be dissolved at cham-
bers by any other than a District Judge.

Aopeals taken See. 280. It shall not be necessary to issue a writ of error
e o writs 1O bring up any, judgment or ordér for review before the Su-
of error preme Court, but the same may be reviewed as prescribed by
this Act, by a proceeding which is hereby denominated an
appeal, and the parties to such procgeding shall be known as
Appellant and Respondent. But the title of the action shall
be neither changed nor transposed by reason of the appeal.
SEc. 231.  An order made out of Court without notice to
Ordlers made the adverse party, may be vacated or modified without notice,
out of court, Dby the Judge who made it, or may be vacated or modified on
gg;ggﬁg’ggd notice, in the manner in which other motions are made.
Who may ap- k Sec. 232. Any party ag ggrieved, may appeal in the cases
peel . prescribed by this Title.
Sec. 233, An appeal must be taken by the service of a
potice in writing on the adverse party, or on the Clerk with
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whom the judgment or order appealed from is entered, and both Appeal how
if practicable, stating the appeal from the same, or some k2
specified part thereof. When a party shall give in good
faith, notice of appeal from a judgment or order, and shall
omit, through mistake, to do any other act necessary to per-
fect the appeal or to stay proceedings, the Court may permit
the omission to be perfected on such terms as may be just.
Sec. 234. Upon an appeal allowed by this Act fromclerk to;mns
a judgment, the Clerk with whom the notice of appeal g;; eﬁgeé:utr‘;
was filed, shall, at the expense of the appellant, forthwith
transmit a copy of the record in the cause to the Supreme
" Court, and on an appeal allowed from an order by this Act to
the Supreme Court, the Clerk with whom the notice of appeal
is filed, and the order entered, shall forthwith transmit to the
Supreme Court, a certified copy of the order, the notice of ap-
peal, and the papers upon which the order was granted.
Sec. 285. Upon an appeal from a judgment, the Court
may review an interlocutory order involving the merits and Judgnient on
1necessarily affecting the _]udvment ppos
Sec. 236. Upon an appeal from a judgment or order, the What may be
Court may reverse, affrm or modify the judgment or ordergpggﬁg E’Zu,t
appealed from, in the respect mentioned in the notice of ap-
peal, and as to any or all of the parties, and may if necessary
or proper, order a new trial. When the judgment or order
is reversed or modified, the Court shall transmitits judgment
or decision to be enforced accordingly, and when the Court
" shall possess the power, make restitution for the injuries re-
sulting from such ‘erroneous judgment.

ArpEaLs 10 THE SuprEME Courr ¥rom ORpERS, &c.

SEc. 237. Appeals to the Supreme Court shall be taken
from the District Courts, and from any Court of Record hav- I’I’,,l’;?'iﬁﬁiis
ing jurisdiction where no other Court of Appeal is prov1ded to the supremo
by law. -

Sec. 238, Appeals may be taken to the Supreme Courtfrom
judgments in civil actions, within one year from the entry within what
thereof; and from orders ma.de by the District Court withip time taken
thirty days after notice of the same: Provided, That notice :
of such appeal shall be given, and entered upon the journals
of such Court, previous to its adjournment, at the term in
which such judgment shall have been entered.

Sec. 239. The following orders may be taken by appea,1
to the supreme Court:



Appeal from
orders, and

what orders -

may be ap-
pealed from

No appeal to
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1. An order affecting a substantial right made in such
action, when such order in effect determines the action and
prevents a judgment from which an appeal might be taken.

2. A final order affecting a substantial right made in spe-
cial proceedings, or upon a summary application in an action
after judgment, or a judgment or decision of a District Court
in a criminal action. ‘

3. When an order grants or refuses, continues or modi-
fies a provisional remedy, or grants, refuses or dissolves an
injunction or attachment, when it grants or refuses a new
trial, or when it sustains or over-rules a demurrer; or,

. 4. When it involves the merits of an action, or some part
thereof. . )

Sec. 240. No appeal shall be taken to the Supreme Court

supremé courtfrom an order made at chambers, unless the same shall be

ﬁﬁ{’a‘i‘nb‘éﬁﬂf ruifa,ﬂ"]rmed by the District. Court; and from the order of said

Jess affirmed
by district
court

Appeals from
orders dissolv-

Court, affirming, setting aside, or altering the same, an ap
peal may be taken, provided such order is one of those
enumerated in Section 239 of this Title.

" Sec. 241. Upon an order made by a District Judge or
Court dissolving or discharging an attachment or injuniction,

ing or discharg the party interested in continuing the same may give imme-

ing attachment

or injunction,
when taken

and ‘what secu- . .
- direct, conditioned to pay all costs and.damages sustained

rity

Appeals from

orders at cham
bers to court,

and an order
for that pur-

pose how en-

tered,

diate notice of appeal to the opposite. party, and tender a
written undertaking with such surety as thé Judge shall

by such party, in case the appeal be decided in his favor.
And thereupon the Court may make an order in its discre-
tion, to continue such attachment or injunction in force until
the decision on’the appeal, unless the respondent shall, at
any time pending such appeal, give a written undertaking,
with sufficient surety, to the appellant, to abide and perform
the jadgment in the action, if it shall be in favor of the
appellant. But the Court shall discharge such order, if it
shall appear at any time that such appeal is not diligently
prosecuted, and such want of diligence shall be deemed
prima facie evidence of a breach of the appellants under-
taking.

Sec. 242. Appeals from an order made at chambers, upon
notice, may be taken within ten days after written notice of
the making of such order; and such appeals shall be taken
to a regular or special term of the District Court. For the
purpose of such appeal, either party may require the order
to be entered of record by the Clerk, and it shall be entered
accordingly.
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Sec. 243. No IDJHDCtIOD or attachment shall be dlssolved Tnjunetion or

.at chambers by any other than a District Judge; but a Court “““ﬁ“}%@'}{m '

- -Commigsioner may discharge an attachment as provided insolved atchamr
‘Sections 148 and 149, Title 7. . hemb :,fya
judge

CHAPTER 1I.
ArrEars ™o THE SUuPREME COURT FROM JuDeMENTS.

Seorion 244. On any appeal security must be given to pay costs and
: ) damages not exceeding two hundred and fifty dollars,

245, On judgments for money security to stay execution.

246. If judgment he to deliver documents, they must be de-
posited.

247. 1If to execute conveyance, it must be executed and de-
posited.

248, Security where judgment is to dehvel property, or for
sale of mortgaged premises. .

248, Stay of proceedings upon sccurity given.

250. Undertaking may be in one instrument or several.

251, Security to be approved and to justify.

252. Perishable property may be sold notwithstanding an
appeal. .

253. TUndertaking must be filed.

Sec. 244. To render an appeal effectual for any purpose,
-a written undertaking must be executed, on the part of the In any appeat
appellant, by at least two sureties, to the effect that the aps ﬁzc“f",g;l{’:st
pellant will pay all costs and damages which may be awarded pay  costs and

against him, on the appeal. not exceeding two hundred and eg:a%%l?:gn ggﬂ
fifty dollars ; or that sum must be deposited with the Clerk, 312
with whom the judgment or order was entered, to abide the
event of the appeal. Such undertaking or deposit may be
waived by awritten consent on the part of the respondent.

Sgc. 245. If the appeal be from a judgment directing the .

On judgment
payment of money, the Court ‘may upon motion of the plain-for money se-
tiff, enjoin the party appealing from making any disposition ggggt‘lig;tay
of his property, or from receiving the rents and profits
thereof, during the pendency of such appeal.

Skc. 246. If the judgment appealed from direct the assign-_

f judgment be-

ment or delivery of documents or personal property, the exe-to Reliver doce
- cution of the judgment shall not be stayed by appeal, unless irets g“f’_’
the things required fo be assigned or delivered, be broughtpomted
into Court, or placed in the custody of such oﬁ‘icer or receiver
.as the Court shall appoint, or unless the undertaking’ be en- -
" tered into on the part of the appellant, by at least two sure-
ties, and in such amount as the Court or Judge thereof shall
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dlrect to the effect that the appellant will obey the order of
the Appellate Courtupon the appeal.
10 execute Sec. 247, If the judgment appealed from direct the exe-
ﬁ’&‘;"{:’;“’ it cution of a conveyance or other instrument, the execution of -
ted and d§§§§ the judgment shall not be stayed by the appeal until the in-
ited strument shall have been -executed and deposited with the-
Clerk with whom the judgment was' entered, to abide the
Jjudgment of the Appelate Court,
Sec. 248. If the judgment appealed from, direct the sale-
or delivery of posession of real property, the execution of the:
ffgggﬁﬁgﬁe same shall not be stayed, unless a written undertaking be ex-
gekvel}pmper ecuted on the part of the appellant with two sureties, to the
o’i’,ﬂﬂré’g;‘gé% effect that during the possession of such property by the ap-
premises pellant, he will not commit or suffer to be committed, any
waste thereon, and that if' the judgment be affirmed, he will
pay the value of the use and the occupation of the property
from the time of the appeal until the delivery of possession
thereof, pursuant to the judgment, not exceeding a sum to be
fixed by the Judge of the Court, by which the judgment was
rendered, and which shall be specified in the undertaking.
When there is a decree or order for the sale of mortgaged
premises, and the payment of a deficiency arising upon the
sale, the undertaking shall also provide for the payment of
such deficiency.
Sec. 249. Whenever an appeal shall be perfected as pro-
vided by-Sections 245, 246, 247 and 248 of Title 11, it shall
Stay of procee- Stay all further proceedings in the Court below, upon the.
dings upon se- judgment appealed from, or upon the matter embraced
curity given .
therein ; but the Court below may proceed, upon any other
matter included in the action and not affected by the judg-
"ment appealed from, and the Court below may, in its discre-
tion, dispense with, or limit the security when the appéllant
is an executor, administrator, trustee, or other person acting
in another’s right. : '
Skc. 250.. The undertakings prescrlbed by Sections 244,
945, 246 and 248 of Title 11, may be in one 1nstrument; or
Undertaking
may bein one several, at the option of the appellant and a copy including,
;“;ﬂﬁ“’“ " the names and residence of the sureties must be served on
the officer holding the execution with the notice of appeal,,
unless a deposit is made as provided in'Section 244, of Title
11, and notice thereof be given.
Skc. 251.  An undertaking upon an appeal, shall be of no
effect, unless it is accompanied by the affidavit of the sure~
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ties, that they are each worth double the -amount specified Sécurity'toﬁef
therein. The respondent may, however, except to the sufﬁ-%’g’;:t‘;?; and
ciency of the sureties, within ten days after notice of the
appeal, and unless they or other sureties jnstify before a
Judge of the Court below, as prescribed by Sections 103 and -
194, within ten days thereafter, the appeal shall be regarded
as if no undertaking had been given. The justification shall
be upon a notice of not less than two days. .
Sec..252. In the cases not provided for in Sections 245, g:ﬂ;hz}];;'%:w
246, 247, 248 and 249, Title 11, the perfecting of an appeal, 801d notwith-
standing an ap=
by giving the undertaking mentloned in Section 244, shall peal
stay proceedings in the Court below, upon the judgment ap-
pealed from, except that where it directs the sale of perishax
ble property, the Court below may order the property to be
sold, and the proceeds thereof be deposited or invested, to
abide the judgment of the appellate Court.
Sec. 253, The undertaking must be filed with the ClelkUnder'ﬁﬂkmg
with whom the judgment or order appewled from wag ™% PoRed
entered.

\

CHAPTER III,

AppEALS To THE DistricT COURT FROM'THE JUDGMENT OF A JUSTICE
oF THE PEacE (2) anD FroM THE ProBATE CoURT.

Secriony 254. Existing laws repealed, and this chapter substituted.

255. By what Courts judgment to be reviewed,
256. Appeal, when taken,
257. Notice of appeal to be served and costs pfud :
258.  Security to stay cxecution. ‘
259. Form of undertaking.
260. Executionghow stayed, .
26¢. In case of dcath of Justice, undertaking to be filed. :
262.. Filing in lieu of service of notice of appeal.
263. Return, when and how made and compelled.

v 264. How made if Justice be out of offlce.

- 265. Further return may be ordered.

) 266. If Justice be dead, insanc or absent.
267. Hearing upon return dismissing of appeal 1f not
brought in.
T 268, To be heard on original papers, and new trial in what-
cases. \

9. Judgment on gppeal, and judgment.roll.

0. Costs, how awarded.

Ordering restitution.

Setting off costs on recovery.

The costs on appeal.

Costs in cases of new trial.

(1) See Séc. 66 to 240, Title 1.
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Existing laws ~ SEC. 254, All statutes now in force, providing for the re-
_;ﬁ}’fg}&%g;d view of judgments in civil cases, rendered by Justices of the
substituted . Peace, whether by appeal or certiorari, are hereby repealed,
and hereafter the only mode of reviewing such judgments -
shall be on appeals to-Courts in the district in which the
judgment was rendered, as prescribed by this Act, and here-
after any party may appeal in the cause, and in the manner
prescribed in this Act, who shall feel aggrleved by the judg-
ment of any Justice of the Peace in this State.
Sec. 255. An appeal from the judgment of such Justice,
in the cases mentioned in the preceding and subsequent
By whatcourts sections, may be taken to the Courts that are now authorized
Judgmentto be 4, oview such judgments by appeal, in the manner prescribed
by this Act and in no other manner.
Sec. 256. The appellant shall, within' twenty days after
éﬁggﬂl when judgment, file with the Justice a notice of appeal, stating the
grounds upon which the appeal is founded. If the judgment -
is rendered upon process, not personally served and the
defendant did not appear, he shall have twenty days after.
personal notice of the judgment, to file the notice of appeal,
provided for in this and the next section.
Skc. 257. If the Justice be not living; orif he shall have
Notice of ap- removed beyond the limits:of the- County, then such notice
Dbealtobe serv' ) 1l be filed with his clerk, if he shall have one, or if there
paid be none, then by serving said notice upon the plaintiff or ad-
o verse party inﬁrson, or by leaving it at his resideuce, with
some person ofF suitable age and discretion, or in case the
respondent is not a resident of the county, in the same man-
" ner on the attorney or agent, if any, whois aresident of such
», ~county, who appeared for him on the trial; and the appellant
" must, at the time of filing notice of appeal with the Justice,
" pay to him the costs of the action included in the judgment,
together with one dollar costs'of the return, which shall be
" refunded to him in case the judgment is reversed, and be in- '
cluded in the judgment for costs on reversal.
Sec. 258. If the appellant desire a stay of execution on the
tionjudgment, he shall give security, as provided in the next sec-
tion.
Formof unger-  SEC. 259. * The security shall be a written undertakmg
taking executed by one or more sufficient sureties, approved by the
Appellate Judge, or by the Court below, to the effect that if
judgment be rendered against the appellant, and execution
thereon be returned unsatisfied in whole or in peirt, the sure-
ties will pay the amount unsatisfied.

‘Security to
stay execn
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* 8no. 260. The delivery of the undertaking to the Court

below, shall stay the issuing of execution, or if it have beenExeeu'mon hwo
issued, the service of a copy of the undertaking, certified bys ayec

‘the Court below, upon the officer holding the executlon shall

stay further proceedings thereon.
. Sgc. 261. When by reason of the. death of a Justiee of

the Peace, or his removal from the county or any other cause,
n case of

the undertaking on the appeal cannot be-delivered to him, it death of justice
_shall be filed with.the Clerk of the appellate Court and notice pq ,ﬁ?g“”‘g to.
thereof given to the respondent, or his attorney or agent as

provided in Section 257, of Title 11, it shall thereupon have
" the same effect as if delivered to the Justice.
Sec. 262. When by reason of the death of a Justice ofpy. .o o
- the Peace or his absence from the county or any other ¢ause, sem%e of mo-
the notice of appeal cannot-be served as provided by Seotlon tice of appeal
- 255, of Title 11, it may be served by leaving the same with

the Clerk of the district Court. _ .

Skc. 263. The Court below shall thereupon “after ten
days, and within thirty days after service of the notice of Return when
appeal, make a return to the appellate Court of the testimony, and how made’
proceedings and. judgment, and file the same in the appellate 224 ‘°°mpeue‘1
Court, and may be compelled to do so by attachment. But
no Justice of the Peace shall be bound to make a return un-
less the fee prescribed by this Act be paid.

Src. 264. When a Justice of the Peace by whom a judg-p . ..
ment appealed from was rendered, shall have gone out of justice be out
office before a return was ordered, he shall nevertheless of office
make a return, in the same manner and with the like effect
as if he were still in office.

Sec 265. If the return be defective, the Appellate Court
may direct a further or amended return, as often as may be pooo o etamn
necessary, and may compel a compliance with its order by may be order-
attachment, and for such purposes the Court shall be at all ed '

- times deemed to be open.
Sec. 266. If a Justice of the Peace whose judgment is
appealed from shall die, become insane, or remove from the ¢ Justlee be.
State, the Appellate Court mayv examine witnesses on oath ggggﬂt“““ﬂe or
touching the facts and circumstances of the trial or judg-
" ment, and determine the appeal as if the facts had been
returned by the Justice. If he shallhave removed to another
county within the State, the Appellate Court may compel him
" to make the return, as if he were still within the county
where the judgment was rendered.

“
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Sec. 267. If the return be made, the appeal may be

. brought to a hearing, at a regular term of the Appellate

Hearing upon. Court, without further motice to either party. It shall be
lr:éu;’; del:{mss placed upon the calendar at the first term succeeding the ap-
not brought in Peal, and continue thereon without further notice until finally
disposed of ; but if neither party bring it to a hearing before

the end of the second term, the Court may dismiss the ap-

peal, or continue the same by special order for cause shown.

Sec. 268. The appeal shall be heard on the original

To be heard on papers, and return of the Justice containing all the material

gﬂg'ﬂ:{vpgﬁ’:fsewdence and his rulings in the cause, in the cases where

in what cases the judgment, exclusive of costs, does not exceed twenty
dollars,

But where the judgment shall-exceed that sum, (the costs
excluded,) and also where the judgment is against the com-
plainant, or in his favor for a sumless than twenty dollars, ex-
clusive of costs, if he shall make oath at the time of appeal-
ing that he has a valid claim against the defendant, as set
forth in his complaint, exceeding the sum of twenty dollars
as he verily believes, the action shall be tried in the Appel-
late Court as cases originally brought there; but the parties
may, by consent, appearing on the return of the Justice,
admit such return or any part thereof as evidence on the
trial of the.appeal.

Judgment on Sec. 269. Upon the hearing of the appeal, the Appellate ‘
;gé’;gef)‘g‘ion Court shall give judgment according to the justice of the
case, without regard to technical errors or defects which do
not affect the merits. In giving judgment, the Court may
‘ affirm or reverse the judgment of the Court below, in whole
or in part, as to any or all of the parties, and for errors of
law or fact. This section shall only apply to cases where
there is no new trial in the Appellate Court. To every judg-
ment upon an appeal, there shall be annexed the return of
the record, or proceedings on which it was heard, which
shall be filed with the Clerk of the Court, and shall consti-
tute the judgment roll. ‘

Skc, 270.  If the judgment be affirmed, the appellant shall

Costs how a- pay the costs of said appeal, if it be reversed, the appellant

warded shall recover the costs by him paid to the Justice on the ap-
peal, together with the legal costs, incident to said appeal,
and if it be affirmed in part, the costs, or such part as to the
Court shall seem just, may be awarded to either party. This
section ‘shall apply to cases wheré there is, or is not a new-
trial in the Appellate Court.
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Sec. 271, If the judgment below, or any part thereof, be
collected, and the judgment be afterwards reversed, the Ap- Ordering res-
pellate Court- shall order the amount collected to be 1efunded titution
with interest from the time of collection, at the rate of twen-

ty-five per cent per annum. The order may be obtained upon
proof of the facts, made at or after the hearing, upon a ple- :
vious notice of six days. )

Sec. 272. . If upon an appeal, a recovery be had ’ by one §§:t;nogn°gcov,
party, and costs be awarded to the other, the Appellate Court-ery
shall set-off the one against the other, and render judgment
for the balance. ,

Sec. 273, The following fees and costs, and no other, ex-
cept fees of officers and disbursements, shall be allowed upon Tll;;e‘:’l“sf’“
appeals: (1) , .

To the appellant on reversal, five dollars.

To the respondent, on affirmance, five dollars.

To a Justice of the Peace, for his return, one dollar.

If the judgment appealed from be reversed in part, and

- affirmed as to the residue, the amount of costs allowed to
either party, shall be such sum as the Appellate- Court may
award, not exceeding five dollars. If the appeal be dismiss-
ed for want of jurisdiction, no costs shall be allowed to either
party. (Tor costs, fees, and disbursements, in cases of new
trials or appeals, when affirmed or reversed, in whole or in
part, see Section 220, Title 10; also see Section 270, Title 11.)

’ .
ArrEaLs FrOM THE ProBaTE CoOURTS.(2)

!SEC. 274. An appeal may be taken to the District Court
from a judgment or order of a Probate Court, in the follow- Costs in cases
_of new trial
ing cases :
1. An order ftdmlttmg a will to 10001(1 or Probate, or re-
fusing the same. g
2. Anorder appointing a person adm\mstl ator, executor,
or gnardian of an infant, or a trustee for an insane person
or drunkard, or removing him, or refusing to make such. ap--
pointment or removal.
3. An order directing real prope1 ty to be sold mmtgaged
or leased, or confirming the same.
4. An order or judgment by which a debt, clalm legacy
or distributive share is allowed, or payment thereof divected,
or such allowance or direction refused, when the amount in
controversy shall exceed twenty dollars

(1) See Sec. 215 to 229 tms Code, Title 10.
(2) See Sec. 24, Tltle 1.
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5. Judgment upon an accounting by an executor, admin-
istrator, guardian or trustee, including an intermediate order
involving the merits and necessarily affecting such judg-
ment.

An appeal shall be taken only by a party aggrieved by
the judgment or order of the Court.

The appeal may be taken upon questions of fact or law.

The ‘appeal shall be taken within thirty days. after notice

-of the judgment or order appealéd from ; byserving a notice

of appeal, on the adverse party, stating the appeal from the
order or judgment, or some specified part thereof ; by filing
a copy of said notice in the officé of the Judge of Probate,
together with a recognisance that shall be entered into by
the party appealing, or his agent, with one or more sufficient

-gureties, to be approved by the Judge of Prcbhate, to the

effect that the party will prosecute his appeal with due dili-
gence, and will pay all costs that may be adjudged against
him in the District Court.

When the appellant shall comply w1th the provisions of
this Act, the Judge of Probate shall. allow an appeal, and
make an entry thereof in his docket, and all further proceed-
ings shall be suspended by the allowance of the appeal. .-

The Probate Judge shall, within thirty days after the allow-
ance of the appeal, make a return to the District Court of the
proceedings and judgment, and file the same with the Clerk
thereof, and may be compelled to do so by attachment.

The proceedings on an appeal shall be the same as that
prescribed in and by Title 11, and by Section 14 of Title two
(2) of this Code. See Title I, Sec. 24 to 65. (1)

TITLE XIL

MISGELLANEOUS Proceenings v Civin Actioxs.
GENERAL Provisions,

" CHAPTER 1. Submlttmg a controversy without action.
2. Proceedings against joint debtors, heirs, dev1sees, lega~
tees, and tenarits, holding under a judgment debtor. -

8. (Confession of judgment without action.

4. Offers of the defendant to compromise the whole or any
. part of the action.

5. Admission or inspection of writings.

6. Examination of parties.

7.

Examination of witnesses.

“(1) See Sec. 549 of the Majority Report. '
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8. Motions and orders.
9. Entitling affidavits.
10. Computation of .time.
11. Notices, filing and service of pmpers
12. Daties of Sheriff and Coroners.
18. Accountability of guwrdmns
14. Powers of referees.

15. Miscellaneous provisions.
CHAPTER L : . .

AMicABLE CONTROVERSY.
SupmrtTinG A CONTROVERSY WITHOUT ACTION.

Seeros 275, Controversy, how submitted without action.
276. Judgment on, as in other cases, but without costs.
277. Judgment may be enforced or appealed from asin other
cases.

‘Skc. 275, Parties to a question of difference, whlch might
*be the subject of a civil action, may, without action, agree , . . y—
upon a case containing the facts upon which the controversy how submitted:
depends, and present a submission of the same to any Court ™ithout action
which would have jurisdiction if an action liad been brought.
But it must appear by affidavit, that the .controversy is real,
and the proceedings ik good faith to determine the rights of
the parties. The Court shall thereupon hear and determine
the case at a general or special term, and render Judgment

thereon as if an action were depending.

Skc. 276. - Judgment shall be entered in the judgment
docket as in other cases, but without costs for any proceed- ;
ing prior fo the notice of trial. The case, the submission, a‘{;‘lﬂ%’,’{‘ﬁ;} ony

and a copy of the judgment, shall constitute the judgment cases, but with

Agreed cases

out costs
roll.
 Skc. 277, The judgment may be enforced in the same man- Judgments—
ner as if it had been rendered in an action, and shall be sub fot.f%e ap-
3 al in I ner. pealed from as
ject to appeal in like man . ealed rom
tions

CHAPTER IL. .

ProceepINGs A¢AINST JoiNT Deprors, HEIrs, DEvisErs, LEGATEES |
AND TENANTS HOLDING UNDER A.JUDGMENT DEBTOR.

Srorrox 278. Parties not summoned in action on joint contract, may ¢
be summoned after judgment.
279. If judgment debtor die, his representatives may be sum-
moned.
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280. Form of summons.

281. To be accompanied by affidavit ‘of amount due.

282, Parties summoned may ahswer and defend.

283, Subsequent pleadings and proceedings same as in other
. actions.

284. Answer and reply to be verified as in an action.

Skc. 278. When a judgment shall be recovered against
Partiesnot  one or more of several persons jointly indebted upon a con-
3‘;‘;}3,’;°§§“,},’1nt tract by proceeding as provided in section 41, of this Title, -
'i‘;n;;gl;g;{i those who were not originally summoned to answer the com-
after judgment plaint, may be summoned to show cause why they should not
be bound by the judgment in the same manner as if they had
been originally summoned, when they shall be heard upon
the merits.
Sec. 279. In case of the death of a judgmentdebtor
’f{;g&‘igg::“;ls after judgment, the heirs, devisees or legatees of the judg-
representa- ment debtor, or the tenants of real property owned by him,
dives maybe  and affected by the judgment, may after the expiration of -
three years from the time of granting letters testamentary,
or of administration upon the estate of the testator or intes-
tate, be summoned to show cause why the judgment should
-not be enforced against the estate of the judgment debtor in
their hands respectively, and the personal representatives of
a deceased judgment debtor, may be so summoned at any
-time within one year after their appointment.
‘Sec. 280. The summons provided in the last two sections
shall be subscribed by the Clerk, and shall describe the
Form of sum- . . :
mons judgment, and require the person summoned to show cause
within twenty days after the service of the summons, and
shall be served in like manner as an original summons.
Sec. 281. The summons shall contain a notice signed by
the Clerk, stating that the judgment bas not been satisfied
To be accom. t0 his knowledge or information and belief, and shall specify -
panied by affi-
Havit of am'nt the amount due thereon.
«due Src. 282. Upon such summons, the party summoned may
P “answer within the time specified therein, denying the judg-
arties sum-
moned may an- ment, or setting up any defence which may have arisen sub-
swerandde:  goquently, and in addition thereto if he be proceeded
- against, according to Section 279 of this Title, he may
make the same defence which he might originally have made
to the action, except the statutes of limitation.
Sec. 283. The party causing the summons to issue, may

demur or reply to the answer, and the party summoned may
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demur to the 1ep1y, and the issues may be tried, and judg=Subsequent
ment may be given in the same manner-as in an action, and piz‘;‘:g"dgl:g:“d
enforced by execution, or the application of the property same as in oth-
charged to the payment of the Judgment may be compelled ™ * actions
by attachment if necessary.

Skc. 284, The answer and reply shall be verified in the Iﬁ’;ﬂ?{,g“&:g‘_
like cases and manner and be subject to the same rules as ﬁedoa: inan
the answer and reply in an Action.

CHAPTER IIL.

N

JUDGMENT BY CONFESSION WITHOUT ACTION.

Secrion 285. Judgment may be confessed for debt due or contingent
labilities.
286. Statement in writing and form thereof
287. Judgment and execution.

- Sec. 285. A judgment by confession may be entered with-

out action, either for money due or to become due or to se-Judgment may
be confessed

cure any person agalnst contingent liability on behalf of the gebt due or

defendant, or both, in the manner prescribed by this Title. ~ §2iree la.

Sec. 286. A statement in writing must be made, signed Statemont iz’
by the defendant and verified by his oath, to the following writing and
effect: form thereof

1. It must state the amount for which judgment may be
entered, and authorize the entry of judgment therefor.

2. If it be for money due, or to become due, it must state
concisely the facts out of which it arose, and must show that
the sum confessed therefor is justly due or to become due.

8. If it be for the purpose of securing the plaintiff against
a contingent liability, it must state concisely the facts con-
stituting the liability, and must show that the sum confessed
therefor does not exceed the same. (1)

Sec. 287. The statement may be filed with the Clerk of
the District Court, who shall endorse upon it, and enter in Juag“élent and
the judgment docket, a judgment of the Court for the amount v '
confessed, with five dollars -costs, together with disburse-
ments. ' ‘

The statement and affidavit, with the judgment endorsed,
shall thereupon become the judcrment roll. Executions may
be issued and enforced thereon, in the same manner as upon
Judgments in other cases in such Courts. When the debt

»

(1) This mode of securing parties may be made preferable to that of mort:
gages and ;ther modes of indemnity now in use.
1
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for which the judgment is confessed ur recovered, is not all
due, or is payable by installments, and the installments are
not all due, the execution may issue upon such judgment for
the collection of such installments as have become due, and
shall be in the usual form, but shall have endorsed thereon,
by the Clerk issuing the same, a direction to the Sheriff to
collect the amount due on such judgment, with interest and
costs, which amount shall be stated, and the costs of said
judgment. Notwithstanding the issue and collection of such
execution, the judgment shall remain as security for the in-
stallments thereafter to becomes due; and whenever any
further installment becomes due, execution may in like man-
ner be issued f01 the collection and enforcement of the
same.

. CHAPTER 1V,

OFFERS ofF DrerENDanT To CoxproMiSE THE WHOLE oF Parr or
THE ACTION,

Secrioy (288. Defendant may offer toiliquidatc damages conditio_nally.
. 289. Effect of acceptance or refusal of offer.

SEC 988. The defendant may at any time before the trial
Defendant mayor judgment serve upon the plaintiff an offer to allow judg-
Qffor to naul ment to be taken. against him, for the sum or property, to
conditionally the effect thetein specified. 'If the plaintiff accept the offer,
and give notice thereof in writing, within ten days, he. may
file the summons, complaint and offer, with an affidavit of
notice of acceptance, and the Clerk shall thereupon enter
judgment accordingly, if the notice of acceptance.be not
given, the offer is to be deemed withdrawn, and cannot be
given in evidence. And if the plaintiff fail to recover a
more favorable judgment, he cannot recover costs, but must
pay the .defendant’s costs accruing from the date of the
offer. And in an action arising on contract, the defendant
‘may, with his answer, serve upon the plaintiff, an offer in
.wntmg, that if he fail in his defence, the damages be as-
‘sessed at a specified sum, and if the plaintiff signify his
'acceptance thereof in writing, with or before the notice of
)trlal and on the trial have a verdict, the damages shall be

assessed accordingly.
Effect of ac- Skc. 289. If the plaintiff do not accgpt the offer, he shall
g;;;{lggeoor;e- prove his damages, as if it-had not been made, and shall not
. be permitted to give the offer in evidence, and if the damages
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assessed in his favor shall not exceed the sum mentioned in
the offer, the defendant shall recover his expenses incurred
in consequence of any necessary preparation or defence in
respect to the question of damages, such expense shall be
.ascertai'ned at the trial or by the Court at .Chambers.

CHAPTER V.
Amission or InsprorioN oF WRITINGS,
Secriox 290. A party may be required to admit a paper to be genu-

ine or pay expense of proving it. Inspection and
copy of books, papers and documents, how obtained.

Sec. 290. Either party may exhibit to the other or his at-
torney at any time before the trial, any paper material to the
action,and request an admission in writing of its genuineness. ﬁﬂ:‘g{;gﬂo
If the adverse party or his attorney fail to give the admig.admita paper
to be genuine
-gion within four days .after the request, and if the party ex-or pay expen-
hibiting the paper be afterwards put to expense in order toj® of proving.
prove its genuineness, and the same be fully proved or ad-
mitted on the trial, such expense to be ascertained at the
trial, shall be paid by the party refusing the admission, un-
less it appears to the satisfaction of the Court, that there
- were good reasons for such refusal; the Court before which
an action is pending or a Judge thereof may, in their discre-
tion, and upon due notice, order either party to give to the
other, within a specified tinte, an inspection and copy or per-
mission to take a copy of any book, papers and documents
in his possession or under his control containing evidence
relating to the merits of the action or the defence 'therei'u, he
shall also bring into Court, or before any reference or com:
mission, his books of account. If compliance with the order -
be refused, the Court on motion may exclude the paper from
being given in evidence, or if wanted as evidence by the
party applying, may direct the jury to presume it to be such
as he alleges it to be; and the Court may also punish the
party refusing. This sectlon shall not be construed to pre-

vent a party from compelling another to produce books, pa-
“pers, or documents, when he is examined as a witness.

CHAPTER VL
EXAMINATION OF PARTIES.

Secriox 291, Actions for discovery abolished.
) 292. ‘A party may examine his adversary as a witness on the
N trial.
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Secroy 293. . Such examination also allowed before trial and proceed-

ings therefor.

294, Party, how compelled to attend.

295, Testimony of party may be rebutted.

296. Effect of refusal to testify.

297. Testimony of a'party not responsive to the inquiries,
may be rebutted by the oath of the party calling him.

298. Persons for whom action is brought or defended may be:
examined.

299. Examination of a co-plaintiff or co-defendant.

Sec. 291. No action to obtain a discovery under oath, in
Actionsfor ais. 21d of the prosecution or defence of another action, shall be
Covery abolish- allowed, save under extraordinary circumstances, nor shall
any examination of a party be had on behalf of the adverse
party, except in the manner prescribed by this Act. .
Sec. 292. A party to an action may be examined as a wit-
ness at the instance of the adverse party, or of any one of
Apartymay Several adverse parties, and for tha.t purpose may be com-
:ﬁ:ﬁm;ﬂs pelled in the same manner, and subject to the same rules of
_ witness on the examination as any other witness, to testify either at the
trial trial, or conditionally, or upon commission. _
Sec. 293. The examination, instead of being had at the
Such examing. (18l 88 provided in the last section, may be had at any time
tion also allow- before the trial, at the option of the party claiming it, before
:ﬂd";ﬁﬁﬁze’éﬁ;a Judge of the Court, on previous notice to the party to be
therefor examined, of at least five days, unless for good cause shown,
- the Judge order otherwise, But the party to.be examined
shall not be compelled to attend in any other county than
. that of his residence, or where he may be served with a sub-
peena for his attendance. And when notice of such intended
examination shall be given in an action or proceeding, in
which the opposite party shall reside out of the jurisdiction
of the Court, such party may be examined by commission,
issued and executed as now provided by law; and thnever.
a party or person in interest has been exammed under the
provisions of this section, the other party or person in inter-
est, may offer himself as a witness in his own bebhalf, and
‘shall be so received. .
Sec. 294. The party to be examined, as in the last section.
Party, how prov1ded may be compel]ed to attend in the same manner as
compelled 0 witness to be examined conditionally; and the examination
may be taken and filed by the Judge in like manner, and may
be read by either party on the trial.

DA
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Sec. 295, The examination of the party thus taken, may Testimony of
be rebutted by adverse testimony, paty may be

Sec. 296. If a party refuse to attend and testify as in the Bifect of
last four sections provided, he may be punighed as for a con-fus?;f tS té‘sﬁ',‘?;- .
tempt, and his complaint, answer or reply may be stricken
out. - .

Sec, 297. A party examined by an adverse party as in this T:i'g';n&iyrgf &
Chapter provided, may be examined on his own behalf in re- sponsive tothe
-spect to any matter pertinent to the issue; but if he testify to by rebntted by
-any new matter not responsive to the questions put to him the toagl;&gthe
by the adverse party, or necessary to explain or qualify his fim” £
answers thereto, or discharge, when his answers would
charge himself, such adverse party may offer himself as a
witness on his own behalf in respect to such new matter,
and shall be so received. ‘

Sec. 298, A person for whose immediate benefit the action Persons for
is prosecuted or defended,.though not a party to the action, i'ﬂ‘i’f,‘uzﬁﬁ’%’f-
may be examined as a witness in the same manner, and sub- ggf:;g;f}n’;‘“"
Ject to the same rules of examination as'if he were named as
a party, as prescribed in the last seven preceeding and the o,

three succeeding sections, but not otherwise.
)

. , . .
Coxmperency oF Cerraiy PERSONS A3 WITNESSES.

Skc. 298, continued. All persons without exception, other-
wise than as specified in this Act, who having the power and
faculty to. perceive, and making known their perceptions
.to others, may be witnesses. Therefore, neither parties 3,?’,-‘;3;;‘;?.’ be
(except as herein provided) nor other persons who have
an interest in the event. of an action or proceeding are
excluded, nor persons on account of their opinions on matters
of religion, although in every case the credibility of the wit-
ness may be drawn in question. Butno defendantin a crim-
inal action or proceeding, shall be a competent witness-threin
for or against himself. o

The following persons are not competent to testify in any
-action or proceeding: = . : J

Those. who are of unsound mind or intoxicated at the time
of their production for examination.

Children under ten years of age, who-appear incapable of
receiving just impression of the facts respecting which they
.are examined, or of relating them truly. - .

There are particular relations in which it is the policy of
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the law to encourage confidence and preserve it inviolate;
therefore, a person cannot be examined as a witness in the

. following cases:

‘Husband and
wife .

Examination
of co-plaintiff
or ¢o-defend-
ant

A husband cannot be examined for or against his wife,
without her consent; nor a wife for or against her husband,.
without his consent; nor can either, during the marriage or
afterwards, be, without the consent of the other, examined as
to any communication made by one to the other during the
marriage; but this exception does not apply to a civil action
or proceeding by one against the other; nor to a criminal ac-
tion or proceeding for a crime committed by one against the
other. : . '

An attorney cannot, without the consent of his client, be
examined as to any communication made by the client to
him, or his advice given thereon in the course of professional
duty.

A clergyman or priest shall notbe examined a8 to the con-
fession made to him in his professional character, in the
course of discipline enjoined by the church to which he be-
longs. )

A regular physician or surgeon shall not be examined-in a
civil action as to any information acquired in attending the
patient, which was necessary to enable him to prescrlbe or
act for the patient.

" A public officer cannot be examined as to communications
made to him in official confidence, when the pubhc interest
would suffer by the disclogure.

SEc. 299. A party may be examined on behalf of his co-
plaintiff, or of a co-defendant, as to any matter in which he
is not jointly interested or liable with such co-plaintiff or co-
defendant, and as to which a separate and not joint verdict
or judgment can be rendered. And he may be compelled to
attend in the same manuner as at the instance of an adverse
party; but the examination thus taken shall not be used in
the behalf of the party examined. And whenever, in the
cases mentioned in Sections 293 and 294 of this Title, one
of the several plaintiffy or defendants, who are joint con-
tractors, or are united in interest, is examined by the ad=
verse party, the other of such plaintiffs or defendants may
offer himself as a witness to the same cause of action or de-
fence, and shall be 8o received. And when this Act shall
not furnish a sufficient guide for the examination of parties

.in interest and parties of record, the rules of evidence in-

[V



Zitle X11. | PLEADINGS AND PRACTICE. 263

Courts of Chancery, and the principles there applied, shall
~ furnish a guide to the Courts of this State. (See Sections
300 and 301 of this Title.) (1)

CHAPTER VII. 4
Exsyvunation oFr WITNESSES, .

SeprIoN. 200, No witness to be excluded on account of interest.
301. To whom last section inapplicable; examination of as-
signor and adverse party; when necessary to give
notice of the examination of assignor.. ‘
Sec. 300. No person offered as a witness shall be ex-
cluded by reason of his interest in the event of the-action.
Such interest shall touch his credibility, and shall be subject .
to the qualifications and restrictions contained in Sectiongg e‘;gl%%?dtgm
299 and 301, of Title 12, of this Code, and the various quali- ;‘:fe‘;‘;l}t of in-,
fications contained in this Act. N
Sec. 301. The last section shall not apply to a party to
the action, nor to any person for whose immediate benefit it To whom last
is prosecuted or defended. When an agsignor of a thing in;‘iicct;%ﬂlemap "
action or contract, is examined as a witness on behalf of any mination.
person deriving titlé through or under him, the adverse party of assignor
may offer himself a% a witness to- the same matter in his g‘;‘}t;d""'“
own behalf;, and shall be so received. But such assignor
shall not be admitted to be examined in behalf of any per-
son deriving title through or under him against an assignee,
or an executor, or administrator, unless the cther party to
such contract or thing in action, whom the defendant or
plaintiff represents, is living, and his testimony can be pro-
cured for such examination, nor unless ten days’ notice of
such intended examination of the assignor, specifying the
points upon which he is intended to be examined, shall be
given in writing to the adverse party.. Nor shall any inter-
ested party, his assigns or beneficiaries, hereafter be per-
mitted by their testimony to charge the estate of any de-
ceased person, there shall be a mutuality touching the matter When necesss.
of evidence between the contending parties; neither partyry to give no-
shall be examined" until he has offered to make a witness of 18 of ho ex:
his adversary. Nor then, unless it shall be in the power of
such adversary to be present and testify at such bearing or' ™
trial. And furthermore, this shall not be so construed as to
permit a party to testify on the ground that he has offered
to examine an executor or administrator upon the estate of

(1) Rale of Evidence, see Seo. 299 of this Title.
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any deceased person, touching matters of which such execu-
tor or administrator does not possess all the personal knowl-
edge possessed by his testator or intestate, at any time while
living. (1) '

CHAPTER VIIL

MOTIONS AND ORDERS.

Section 802, Definition of an order.
303. Definition of a motion, motion, how and w hen made.
304, When notice is necessary it must be eight days before
the hearing,
305. In action in District Coutt, Judge and Commissioner
. may act at Chambers. Their orders how reviewed.
806." Special terms, number of, how designated, and business
done thereat. )
307. In abgence of Judge at Chambers, motion may be trans-
- ferred to another Judge.
' 808. -Enlarging time for proceedings in actlon.
Sec. 302. Every interlocutory direction of a Court or
Judge made or entered in writing, and not included in a
Definition of an judgment is denominated an order or decree.
order © See. 303. An application for an order or decree may be
Definition of  deROMinated a motion. Motions may be made to a Judge
motion ; out of Court, or at Chambers, except for a new trial on the
merits. Motions must be made within the District in which
the action is triable. Orders made out of Court, without
Motions how notice, may be made by any Judge of the Court, in any part
made of the State, and they may also be made by a Court Com-
missioner, of the county where the action is triable except
to stay proceedings after a verdict. No order fo stay pro-
ceedings for a longer time than twenty days shall be granted
by a Judge out of Court, except upon previous notice to the
adverse party. _
Skc. 304. When a notice of motion is necessary, it must
be served eight days before the time appointed for the hear-
When notice is ing, but the Court or Judge may, in an order to-show cause,
;f:;si?z,‘ght prescribe a shorter time.
daysbeforethe Qg 305, In an action in the Dls’mct Court, a2 Court Com-
hearing i . fe .
 missioner, in addition to the powers conferred upon them in
Inactionsin this Act, may exercise within their county the powers of a
district court  District Judge at Chambers according to the existing ‘prac-
mayactat  tice, except as otherwise provided in this Act, and their
chambers orders may be reviewed by the District Court as provided in

(1) See Sec. 292, this Title.
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this Act. But such Court Commissioners as are mentioned Their orders
in this Act, shall be elected in accordance with the provis-how reviewed ’
ions of the Constitution, (1) for the express purpose of per-
forming the duties authorized by this Act.
Skc. 306. There shall be held by each of the District
Judges in each District, four (2) special terms, in each year,
for the ‘trial of issues of law, for the héaring and trial of, 8 °§;’;§'§;‘;§,§?’
ccauses without a Jury, for the hearing of motions, including ﬁ:;g‘}ig:gb“ﬁ'
motions for injunction and for their dissolution, and the thereat
transacting of any and all business not usually done at a
regular term; the said Judges shall each designate and
publish the times and places of holding said terms, and when
designated, they shall not be changed within two years, ex-
- cept by the Legislature, and at such terms, the issues of law
and motions, and all other business that may be transacted
thereat, pending in any and every county in the District,
may be heard and disposed of with the same force and effect
ag it may now be heard and disposed of in the county in
which the causes or matters are pending, and when the
causes or matters are pending in other counties in the Dis-
trict, different from the county in' which the special term is
held, the Clerk of the Court shall certify the orders and pa-
pers to the Clerk of the District Court of the county where
‘the same is pending, and the papers shall be filed and en-
tered by the Clerk of the Court of the .District where the
cause or matter is pending, in the same manner ag if the
cause or matter had been heard or declded by the Court ata
term thereof held in that county. .
Sec. 307. When notice of a motion is given, or an order
to show cause is. returnable before a Judge out of Court,: In absence of

% udge at cham-
and at the time fixed for the motion he is absent or unable to bers motion

“hear it, the same may be transferred by his order to some ferr%é’:ot;:ﬁi,_
other Judge before whom the motion might originally have er judge
been made or heard.

Sec. 308. The time within which any proceeding in an
action must be had after its commencement, except the time

ithi hich 1 t be tak b 1 d Enlarging time
within which an appeal must be taken, may be enlarged, upon for proceeding
an affidavit showing grounds therefor; by a Judge of the [ action
Court, or Court Commissioner. The affidavit, or a copy there-
of, must be served with a copy of the order, or the order may
be disregarded. The time Wlthm which any proceeding. in

(1) Court Commissioners, how elected, See Consmutxon, Sec. 15, Art. 6.
{2) Special terms of Court.
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an action must be had, after its commencement, except the
time within which an appeal must.be taken, may be enlarged,
upon an affidavit showing grounds therefor, by a Judge of

the Court in which the action shall be'brought. The affidavit,
or a copy thereof, shall be served with a copy of the ordex,
or the order may be disregarded. Whenever an order for
the payment of a sum of money is made by.a Court pursuant
to a provision of the statute, the same may be enforced by
execution, in the same manner as if it were a judgment, ex-
cept that real property cannot be sold thereon, only in tle
cases where the same is by law a charge upon real property.
Upon a motion, any person present in Court, whose affi-
davit or deposmon would be admissable thereupon may be
orally examined.’

CHAPTER IX.

ExmrLive AFrFIpavirs.

Secrion 309. It shall not be necessary to entitle affidavits with tech-

~ nical accuracy. )

Sec. 309. It shall be necessary to entitle an affidavit in
the action, for which it is intended, but an affidavit made
with a defective title, shall be ag valid and effectual for
every purpose as if it were duly euntitled, if it intelligibly
refer to the action or proceeding inwhich it is made, and is
in other respects not calculated to deceive; and a notice or

- other paper, is valid and effectual, though it be defective

Time, how
computed

either in respect to the title of .the Court, or the names of
the partles if it intelligibly refer to such action or proceed-
ln(i‘
CHAPTER X.
Coururarion oF TiME.

Secrion 8310. Time, how computed.

Sec. 810. The time within which an act is to be done as
herein provided, shall be computed by excluding the first day,
and including- the last. If the last day be Sunday, it shall
be excluded. (See sec. 380, Title 12.)

CHAPTER XI.

Normices or FiuiNe axp SErvING SUuBP@NAS AND PAPERs.
Secrion 311.  Notices and papers how served on party or attorney..
812. Service personal or by copy in office or house.

313. Service by mail, when and how.
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Secrion 314. Postage to be paid.

315. Double time when service by mail.

316. Notice of motion, &c., to be eight days.

317. When papers need not be served on defendant.

318. Service of papers where party resides out of the State.

819. Summons and pleadings to be filed.

.820. Service on attorney.

321. 'When this chapter does not apply, the issuing and ser-
vice of subpecnas, and the liability of witnesses
thereon,

Sec. 811. Notices shall be in writing, and notices and
other papers may be served on the party, or attorney, in the
manner prescribed in the next three sections where not other- I;g’f;“ﬁﬁ-;"ge‘;%‘;
wise provided by this Act. ggtggug;rty or

Skc. 812. The service may be personal, by delivery to the
party or attorney on whom the service is required to be made, Servi

: : ervice per-
or it may be as follows: » sonal or'b

‘1. If upon an attorney, it may be made during his absence oo onse 8
from his office, by leaving the paper with his clerk therein,
or with a person having charge thereof; or when there is no
person'in the office, by leaving it, between the hours of six
in the morning and nine in the evening, in a conspicuous
place in the office, or if it be not open, so as to admit of such
service, then by leaving it at the attorney’s resuience with
" some person of suitable age and discretion,

2. If upon a party, it may be made by leaving the paper
at his residence between the hours of eight in the morning
and five in the evening, with some person of suitable a.ge
and discretion.

Sec. 813,  Service by mail may be made, where the person
making the service,-and the person on whom it is to be made Service by maik
reside in different places between which there is a. regular when and how
commupication by mail. :

Sec. 314. In case of service by mail, the paper must be Po?gage to be
deposited in the post office, addressed to the person on whom *
it is to be served, at his place of residence, and the postage
pa,ld

Sec. 315. Where the service is by mail, it shall be atDouble time
least double the time required in case of personal service. ;,";‘;’;;if“ed

Snc. 316. Notice of a motion or other proceeding before g .. . .
a Court or Judge when personally served, shall be given at tmny &e., to be:
. least eight days before the time appointed therefor. ight days

Sec. 817. Where a defendant shall not have demurred or
answered, service of notice or papers in the ordinary pro-

.
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When papers  ceedings in an action need not be made upon him, unless he

zeed 10t b®  be imprisoned for want of bail ; but shall be made upon him

fendant or his attorney, if notice of appearance in the action has
been given.

Bervice of ap-  Sgc. 318, Where a plaintiff or a defendant who has de-

per where par-

ty resides out murred or answered, or gives notice of appearance, resides

of the state _ 5yt of the State, and has no attorney in the action, the ser- .
vice may be made by mail, if his residence be known, if not
known, on the clerk for the party if he have one.

' Sec. 819. The summons and the several pleadings in an
action, shall be filed with the Clerk within ten days after the

: §‘1‘;‘;$3g“: bye %e service thereof, respectively, or the adverse party, on proof

tiled ~ of the omission, shall be entitled, without notice to an order
from a Judge, that the same be filed, within a time specified
in the order, or be deemed abandoned.

. Sec. 320. Where a party shall have an attorney in an
Service on at- . . . . :
torney action pending, the service of papers shall be made upon

the attorney instead of the party.

Issue AND SERVICE oF SUBPENAS—LIABILITY oF WITNESSES.

Wh Sec. 321, The provisions of this Title shall not apply to
en this chap

ter does not ap- the service of a summons or othe1 process, to brmg a party
ply into contempt.

Every Clerk of a Court of Record, and ev ery Justice of
the Peace, may issue subpeenas for witnesses in all civil
cases pending before the Court, or before any Magistrate,
arbitrators, or .other persons authorized to examine wit-
pesses, and the subpoenas may be in the form heretofore
adopted and commonly used.

Such subpena may be served by exhibiting and reading
it to the witness or by giving him a copy thereof, or by
leaving such copy at the place of his abode.

No person shall be obliged to attend as witness unless
the fees are paid:or tendered to him which are allowed by
law for one day’s attendance as a witness, and. for traveling
to and returmng‘ from the place where he is required to
attend.

If any person duly subpeenaed and obliged to attend as a
witness, shall fail so to do, without any reasonable excuse,
he shall be liable to the aggrieved party for all damages oc-
cagsioned by such failure, to be recovered in a civil action.

Such failure to attend as a witness in any Court of Record
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‘shall also be considered a contempt of the Court, and may
be punished by a fine not exceeding twenty dollars.

The Court in such case may issue an attachment to bring
" such witness before them to answer for the contempt, and
also to testify as a witness in the cause in which he was
subpoenaed. o .

' CHAPTER XII.
"DuTries oF SHERIFF AND CORONERS.

Secrton 822, Duty of sheriff or coroner in ‘serving or executing pro-
cess, and how enforced. )

Sgc. 322. Whenever, pursuant to this Act, the Sheriff
may be required to serve or execute any.summons, order or DutY of sherlf
Judgment or to do any. other act, he shall be bound to do so Bift‘l’:l!;gp%:;:"
in like manner as upon process issued and directed to him, and how en-;
and shall be equally liable in all respects, for neglect of forced
duty, and if the Sheriff be a party, the Coroner shall be
bound to perform the service, as he is now bound to execute
process, when the Sheriff is a party, and all the provisions
of this Act relating to Sheriffs shall apply to Coroners, where

the Sheriff is a party. (See Secs. 604 and 605, Title 1.)
CHAPTER XIIL
AcCOUNTABILITY oF GUARDIANS.,
" Secrron 323. Guardians not to receive property w1thout security
given.

Skc. 323. No Guardian appointed for an infant shall be
permitted to receive property of the infant, until he shall
have given sufficient security, approved by a Judge of Pro- &“ﬁggéi‘;‘engﬁw_
bate, to account for and apply the same under the direction perty until se~
of the Court, unless he be a festimentary Guardian, appomtedcumy given
- by the testator in his will, with the express declaration
therein contained, that no security shall be requlred of such
testimentary Guardian. (1)

CHAPTER XIV.

Powers or RerereEs. (2)

Srorron 924, Referees are authorized to administer oaths and to exer-
cise powers now vested in Referees by law.

(1) Under the provisions of this Section the most sacred trusts have been
created and executed. '
(2) See Sec. 673, Title 1. Also, Sec. 180, Title 8.
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Sec. 324. . Every Referee appointed pursua’ht to this Act,

Referees are

authorized t0 gh,1] have power to administer ocaths in any proceeding be- -

-administer X .
Saths and to fore him, and shall have generally the powers now vested in
e,: oW gg;:eda Referees by law. (See Sec. 180, Title 8.)

in referees’' by

Aaw : " (CHAPTER XV.
M}SCELLANEc;US Provisions. -

Smorion 325. Papers lost or withheld, how supplied.”

326. Where undertakings are to be filed.

827. On appeal, judgment may be entered up against appel-
lant and surety jointly, and when collected of surety.

328. TIn actions for the claim and delivery of personal prop-
erty, judgment to be entered against principal and
surety, and when collected of surety. '

329. Judgment on bond and warrants of Attorney. Affida-
‘vit of plaintiff necessary.

330. - Tlme for pubhcatlon of notice, how computcd

Sec. 325. If any ongmal pleadmg or paper be lost or
“Papers lost or withheld by any person, the Court may authorize a copy
‘ ‘;"{:ﬁ’;}fﬁ}g oW thereof to be filed and-used instead of the original. ’

Sec. 326. The various undertakings required to be given
Where under. PY this Act must be filed with the Clerk of the Court, unless
%ﬂklfiggare to the Court expressly provides for a. different disposition
thereof, except that the undertakings provided for by the
Chapter on the claim and delivery of personal property shall,
after thé justification of the sureties, be delivered by the
Sheriff to the parties respectively, for whose benefit they are

taken, ,

Sec. 327, On an appeal from a Justice of the Peace,
if the Appellate Court shall give judgment against the party
appealing, such judgment may be entered up against the ap-

Eﬁﬁt"m} b‘L"g surety by the officer to whom the execution is directed, if he
gﬁfﬁ;ﬁ‘;{ggf_'-can find sufficient plopelty of the principal to satisfy the
lant and surety same, and the Clerk issuing execution, shall endorse a direc-

when collected
of eurety tion thereon to that effect.

Sec. 328. When a judgment shall be entered up against
: ;gﬁ&i’:‘zﬂe"g} either party, in an action for the claim and delivery of per-
against the principal as against any surety, who shall have
_ signed a written undertaking or bond with him, for a return
or delivery of the property, as prescribed in thls Act, and in
case where the officer to whom the execution is directed,

pellant and surety jointly, but it shall not be collected of the .

sonal property, such judgment may be entered up as well
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may collect the value of the property or any damages or
costs of the principal, he shall, if he cannot find sufficient
property of the principal to satisfy the same, collect the
whole or any part of the judgment, whlch may remain unsat-
‘igfied, of the property of such surety or sureties, and the
Clerk issuing executions shall endorse a direction thereon to
that effect.

Sec. 329. Judgment upon bond or note and warrant of
" attorney may be entered up as now provided by law, and Jndgment on
this Act, so far as the entering of such _]udgment shall apply “’ént :gﬁggg;'o ¢
thereto, but the plaintiff, or some one in his behalf, shall plamtlﬁ neces-
cause written notice to be served upon the debtor, of such®™Y
motion, stating time and place, and shall make and file with
the judgment record an affidavit, stating the amount actually
due on the bond or note, at the tlme of entering such judg-
ment.

Sec. 830. The time for publication’ of lerral notices shall
be computed so as to exclude the first day of publication, i
and include the day on which the act or event, of which no- c'”;’;,‘g{‘;?&‘,‘t‘,’é‘;
tice is given, is to lnppen or which completes the full period kow "°mP“°ed
‘required for publication. (1)

TITLE XIII.

Acrioxs v Parmicurar Casgs. (2)

CHAPmR 1. 'Action on seire fucias, quo warrapto, and of information in
the nature of quo warranto.
2. Action for the partition of real property. )
3. Action to determine conflicting claims to real property and .
“concerning real property.

CHAPTER T.

Actiox ox Scire Facias, Quo WARRANTO, AND OF INFORMATION
¥ THE NATURE oF Quo ‘W ARRANTO.

Secrion 331, Scire facias and quo warranto as prescribed in this act.
332 Actions of guo warranto and mandamus, where tried.
333. Action may be brought by Attorney General to vacate a

charter, by direction of Legislature.

334. Actions annulling corporation by Attorney General, by
leave of Supreme Court. .

335. Leave, how obtained.

336. An action by Attorney General or other persons, to try
the title to an office.

[¢H) See Sec. 310, Title 12. (2) See Sec. 367 to 401, Title 1. '
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Se¢rion 337. Action, when’and how brought to vacate letters patent.
388. Relator, when to be joined as plaintiff.
839. Complaint and arrest of defendant in action for usurping
an office.
! : 340. Judgment in such cases.
341. Assumption of office, &c., by relator, when Judgment in
: his favor.
842. Proceedings against defendant on refusal to deliver books.
and papers.
343. Damages, how recovered.
344. When actions against several persons claiming office or ¢ .
’ franchise. .
345. Penalty for usurping office or franchise, how awarded.
346. Judgment of forfeiture against corporation. :
347. Costs against corporation, or persons claiming to be such,
how collected.
348. Restraining corporation, and appointment of a receiver.
349. Copy of judgment roll against corporation, when to be.
filed.
850. Actions for forfeiture of property to the State.

Sec. 831. The writ of scire facias, the writ of quo war-
Scire facias and ranto, and proceedings by information in the nature of guo
o ;’,,‘Z:c’;;{;;ﬁ;’ warranto, (1)-shall be as here prescribed, and the remedies. -
inthisact  heretofore obtained in those forms may be obtained by civil
action under the provisions of this ‘Act. But any proceed-
ing heretofore commenced, or judgment rendered, or right
acquired, shall not be affected by this Act. It shall not be
necessary to sue out such writs with.all their ancient for-
malities ; provided, the legal intent be preserved.
Sec. 332. Actions of guo warranto and mandamus may be
. tried at special as well as at general terms of the District
ﬁg‘r‘l&ﬁ gfng;‘ Court, and the Court shall have power to summon a jury for
mandamus, the purpose, and prescribe the manner of summoning the
where/tried same. (2) .
Aotion may be Sec. 333. An action may be blought by the Attorney
General, in the name.of the State, whenever the Legislature

brought by at-
tomey general ghall direct, against a corporation, for the purpose of vacat-

to vacate &

charter by di- ing or annulling the act of incorporation, or an act renewing

rection of the

legislatare  its corporate existance, on the ground that such act or re-
newal was procured by bribery or fraud, or upon some frau-
dulent suggestion or concealment of a material fact, by the
persons incorporated, or by some of them, or with their

knowledge and consent.

(1) See Sec. 367, to 401, Title 1. (2) See Title 1, Sec. 551 to 544,
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Skc. 334. .An action may be brought by the Attorney cijon annul-
General in the name of the State, on leave granted by the (g by Biter.
Suprcmc Court or a Judge thereof, for the purpose of vacating ney géneral by
the charter or annul]mohthe existance of a corporation other if;‘e’,;;e"go‘;‘;t
than municipal, when such cor pora,tion shall:

. 1. Offend against any of the provisions of the act or acts Wheﬂ and for

. creating, altering or renewmg such corporation; or,

2. Violate the provisions 6f any law by Whlch such cor-
pomtion ghall have forfeited its charter by abuse of its pow-
ers; or,

3 ‘Whenever it shall havo forfeited its privileges or fran-
chises by failure to cxercise its powers; or,

4. Whenever it shall have done or omitted any act which
amounts to a surrender of its corporate rights, privileges or
fr anchlse or,

5. thnevcr it-shall exercise a franchise or privilege not
conferred upon it by law.

And it shall be the duty of the Attorney General, when-
“ever he shall have reason to believe that any of these acts
. or omissions can be established by proof, to apply for leave
" to prosecute: and upon leave granted, to bring the action in
every case of public interest, and also in every other case in
which satisfactory security shall be given to indemnify the
State against the costs and expense to be incurred thereby.

Sec. 835. Leave to bring the action may be granted upon -
the apphca.tlon of the Attorney General, and the Court or Leave, how
Judge may, in its discretion, direct notice of such application °Pti2%d
to be given to the corporation or its officers previous to
granting such leave, and may hear the corporation in opposi-
tion thereto.

Sec. 336. An action may be brought by the Attorney An etion b
General in the name of the State, upon his own information attorney gen-
or upon the complaint of any private party, agamst the par- g‘éﬁgzs"tﬁ) try
ties offending in the following cases:— the title to an

1. When any person shall usurp, intrude into or unlawfully office
" hold or exercise any public office, civil or military, or any
franchise within this State, or any office in a corporation cre-
ated by the authority of this State; or,

o2 When any public officer, civil or military, shall have

done or suffered an act which by the provisions of law should
work a forfeiture of his office; or,

3. When any association or number of persons shall

18

[CER
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act within this State as a corporatioﬁ without being duly in-
corporated; or,

4. Such action may be brought in the name of the State,
by a private person on his own complaint, when the Attorncy
General refuses to act, or when the office usurped pertains to
a county, town, city or district—security being given as con-
templated in Section 334 of  this Title. (1)

Action, when  OEC. 337. An action may be brought by the Attorney

and bow bro't (ieneral, in the name of the State, for the purpose of vaca-

o vacate let-

tors patent  ting or annulling letters patent, granted by this State, in
the following cases : v

1. When he shall have reason to beheve that such letters
patent were obtained by means of some fraudulent sugges-
tion, or concealment of a material fact, made by a _person to
Whom the same were issued, or made with his consent, or
knowledge. ’ ¢

9. When he shall have good reason to beheve that such
letters’ ‘patent were issued through mistake, or in 1gnorance
ofa materlal fact, or,

8. When he shall have reason to.believe that the paten-
tee, or those claiming under him, ‘have done or omitted an
act, in violation of the terms or condltlons on which the let-
ters patent were granted, or have by any other means for-
feited the interest acquired under the same.

Relator when ~ Skc. 338. When an action shall be brought by ‘the Attor-

:,‘fal,):ﬁ’&)med ® ney General by virtue of this Title, on the relation or infor-
mation of a person having an interest in the questlon, the
name of such person shall be joined with the State as plain-
tiff,

Complaint and ~ Sec. 839, Whenever such action shall be brought against

arrest of de-

fendant in ac- & person for usurplng' an office, the Attorney General or per-

:;‘;“;ﬁ’o‘é?ggp son complaining, in addition to the statement of the cause of
action, may also set forth in the complaint the name of the
person rightfully entitled to the office, with a statement of
his right thereto, .and in Such case, upon proof by atﬁdavxt ’
that the'defendant hag recelved fees or emoluments belong-
ing to the office and by means df his usurpatlon thereof, an
order may be granted by a J udge of the Dlstrlct Court, for -
the arrest of such defendant, and holdmg him to ball and
thereupon he shall be arrested and held to bail, in- the same
manner and with the sameé effect, and subject to the ‘same

(1) See Sec. 229, Title 10: and Seo. 649, Txtlo L.
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rights.and liabilities as in other actions not strictly crxml-
nal yet, when the defendant is subJect to arrest.

Sec. 340. In every such'case, after an impartial hearing, Judgmem in
judgment shall be rendered in accordance with the law and uschactions
facts in the cause, and the rights of the contending parties.

Sce. 341 If the judgment be rendered upon the rights of Agsumption of
the person so alleged to be entitled, and the same be in favor ggg&r&%eg .
of such person, he shall be entitled, after- taking the oath ofju {udgment in
office and executing such official bond as may be required by favor
law, to take upon himself the execution of the office, -and it
shall be his duty immediately thereafter, to demand of the

- defendant in the action, all the books and papers, in his cus-
" tody, or within his power, belonging to the office from which
he shall have been excluded.

Sec. 342. If the defendant shall refuse or neglect to deli- pyeodings i
ver over such books or papers pursuant to the demand, he a%gl;lgtrgg:g%
shall be guilty of a misdemeanor, and the same proceedings to deliver
shall be had, and with the same effect, to compel delivery ofgg;’;‘%“d.m’
such books and papers, as are prescribed by law.

Src. 843. If judgment be rendered upon the right of the
person 80 allcged to be entitled, and in his favor, he may Damages, how
recover, by action, the damages which he shall have sustain-"e¢overed
ed by reason of the usurpation by the defendant. of the office .
from which such defendant has been excluded..

Skc. 344, When geveral pcrsons claim to be entitled to When actions:’
the same office, or franchise, one action may be brought 8gainst several

persons claim-
against all such persons, in order to try their respective ing office or
rights to such office or franchise, and determine the same. franchise

Sec. 345, When a defendant, whether a natural person Penalty for
or & corporation, against whom such action shall have been by fonk 20
brotught, shall be adjudged guilty of usurping or .intruding ow swarded
into, or unlawfully holding or exercising any office, fran-
chise or privilege, judgment shall be rendered that such de-
fendant be excluded from such office, franchise or privilege,
and also that the plaintiff recover costs against such de-
fendant. The Court may also, in its discretion, fine such
defendant a sum not exceeding one thousand dollars, which
fine, when collected, shall be paid into the Treasury of- the
State.

Sec. 346. If it shall be adjudged that a corporation
against which an action shall have been brought pursuant Jidgient of §
to this Title, has, by neglect, abuse or surrender, forfeited against corpo-d

its eorporate rights, pr1v1leges and franchises, judgment” rations ".%3
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shall- be rendered, that the corporation be excluded from
such corporate rights, privileges and franchises, and be dis-
solved. _
Costs against SEC. 347 If judgment be recovered in such action,
ggr&grsﬂgns against a corporation, or against persons claiming to be a
claiming to  corporation, the Court may cause the costs therein to be
f;‘:l; "°‘i’ ool collected by execution against the persons claiming to be a
corporation, or by attachment or process against the direc-
tors, or other officers of such corporation.
Sec. 348. When such judgment shall be rendered against
a corporation, the Court shall have the same power to re-
Restraining cor Btrain the corporation, to appoint a receiver of its property,
gg;?,‘,;’t’g:,ffof and to take an account, and make distribution thereof among
ereceiver ity creditors, as were heretofore exercised by Courts of
Cha.ncery in hke cases.
- Sec. 349. TUpon the rendition of such judgment against
Oopy of Judge ® corporation, or for vacating or annulling letters patent, it
ment roll shall be the duty of the Attorney General to cause a copy
BgAInst 0OPDO" of the judgment. roll to be forthwith filed in the office of the
tobeflled  Secretary of State.
Sec. 350. Whenever, by the provisions of law, any pro-
Actions for for- perty, real or personal, shall be forfeited to the State, or to

feiture of
erty to th‘;”" any officer for its use, an action for the recovery of such

state property, alleging the grounds of the forfeiture, may be
brought by the proper.officer in the District Court. (1)
CHAPTER 1L

. Parmirion or Rear Prorerry.

Secrion 851. Provisions of revised statutes. Application to actions
of partition. : ’

Skc. 851, The provisions of the Revised Statutes, (ap-
g&;’go&;ﬁf proved March 31st, 1851, as revised and incorporated in this
utes ‘Act,) relating to the partition of lands, tenements and here-

ditaments, held or possessed by joint tenants or tenants in
i&?gﬁ‘?g‘f’;:g common, shall apply to actions for such partition, brought
tition under this Act, so far as the same can be so applied to the
substance and subject matter of the action withoutregard to

its forms. (See Scc. 455 to 520, Title 1.)

(1) See Secs, 367 to'401, Title 1—=0r CORPORATIONS.
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CHAPTER III.

Acrions 1o DErErMINE CoNrLicTiNG Cramvs ro REar PropErTY
aND CoNcErNING REAL ProprrTY.

Secrron 852. Actions to determine claims to real property, how pros- .
ccuted. ' .
353. Provisions of revised statutes applicable to actions con-
cerning real property brought under this act.

Sec. 352. Procecedings to cbmpel the determination of ‘

. . S e . Action to de-
claims to real property pursuant to the provisions of the Re-termine claims
vised Statutejs, (approved March 31st, 1851, as revis?d and g‘;tr;a]i (%ogr-os.
incorporated into this Act,) may be prosecuted by action un-ecuted
der this Act without regard to the forms of proceedings as
prescribed by those Statutes.

Skc. 353. The general provisions of the Revised Statutes - .
relating to actions concerning real property, (not in conflict ﬂf;‘;{;?g;gﬁte
herewith,) and for staying waste and preventing and sup-2pplieable to

. . - . actions con-
* pressing a nuisance, shall apply to actions brought upder cerning real
this Act according to the subject matter of the action andIoRorF Prod
without regard to its forms. (See:Section 455 to 520,

Title 1.)
TITLE XIV.

Exisrive Suirs,

Skcrroy 854. Manner of rcﬁcwing judgment in existing cases.
355, Execution on judgments heretofore rendered.
356. Provisions of this Act applicable to proceedings in action.

Sec. 3564, Wherever a right now ‘exists to have a review
of a judgment rendered, or order or decree made before the Manner of re-
tenth day of December, eighteen hundred and fifty-eight, yom % Jude-
such review may be had upon an appeal taken in the manner ing cascs
provided by this Act. But this Section shall not extend the i
right of review to any case or question to which it does not
now cxtend, nor the time for appealing, nor shall it apply to
a case where a writ of error hag been already issued.

Skc. 3b5. Ahn execation may be issued without leave of
the Court upon a judgment docketed before the tenth day of
December, eightcen hundred and fifty-eight, or now or here- ﬁ%‘g’;ﬁg&on
after to be rendered, in any action pending on that day, atheretofore
any time within two years after the rendition of the judg- "3

ment. :
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Provisionsof  Skc. 856. The provisions of this Act apply to future pro-
glgglg"&,“gf;} ceedings in actions or suits heretofme commenced and now
ceedingsin  pending, as follows :
actions
1. If there have been no plea,dlngs therem to the pleadings
and all subsequent procecdmgs
2. 'When there is an issue of law or of fact, or any other
question of fact to be tried, to the trial and all subsequent
proceedings.
8. After a judgment or order, to the proceedings to enforce,
vacate, modify or reverse it, including the costs of an ap- .
peal and the qucstlon of costs generally.

TITLE XV.
Dermnimion or Rear PropERTY,

SecrioN 357. . Definition of ‘‘real property.”
" 358. Definition of “‘personal property.’”

359, Definition of ‘‘property.”’

360. Definition of ‘‘District,’” of ‘‘Clerk,’’ and *‘folio,’’ ‘*he”’

) shall express male and female.

361. Common law, rule of construction of statute apphcable

' to this act.

362. Statutory provisions inconsistent with this act repealed.

363, Rules and practice inconsistent with this act abrogated.

864. Judges of the Supreme Court to make general rules,
and until then, the present rules to be the rulesof
practice.

365. 'This act not to 'Lﬁ’cct certain proceedmgs and statutory

. , provmons ’
866, Certain parts of revised and other statutcs repea.lcd.

Skc. 85%7. The words “real property,” as used in this Act,
Definition of ) CeTT ) R
real property are. co-extensive with lands, tenements and hercditaments.
Definition of Sec. 858, The words “personal property,” as used in this
ggﬁ;_““ll""' Act, 1nclude money, goods, chattels, things in action, and ev-
idences of debt. -
Deflnition of Skc. 359, . The word “property,” as used in this Act, in-
property .
cludes property real and personal.
Definition of & Sgc. 860. The word “digtrict,” as used in this Act, signi-
e fies Judicial District, except when otherwise specified. The -
word “Clerk,” ’ signifies Clerk of the Court. . “Folio,” defined one
hundred w01ds See.Sec. 632, Title 1.
Sec. 361. The ritles and maxims of the Common Law, as
embodied in and by the decisions of the Supteme Court, the.t
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“gtatutes in derogation of the Common Law shall be strictly Sﬁ?ﬁ";‘ol:_w

construed,” are binding upon the Courts of this State. 1 ::;‘t“‘;:?gm‘)’lfi_
Sec. 362. All statutory provisions inconsistent with this cable to this
Act, are repealed; but this repeal shall not revivé a statute or °*
law which may have been repealed or abolished by the pro-Siatutory pro-
visions hereby repealed. All the rights of action given or sistent with
s oge . . this act res
secured by existing laws, may be prosecuted in the maziner pegled
provided by this Act; yet, if a case shall arise in which an ac-
tion for the enforcement or protection of a right, or the re-
dress or prevention of a wrong cannot guccessfully be had
under this act, the Court where such action arises shall per
mit the parties to institute such proceedings known to the
Courts of Chauncery or of Comimon Law, as the nature of
the case shall require; Provided, That no resort shall be had
to the forms and proceedings in Eqnity or of Common Law,
where a full, complete and adequate remedy can be had un-
der the provisions of this Code, regard being had, touching

the brevity cheapness and justice of the remedy.

Sec. 363. The present rules and practice of the Courts in Rulesand prac-
civil actions, inconsistent with this Act, are abrogated, butlice neonse
where consistent with this Act, they shall continue in force, act abrogated
subject to the power of the Supreme Court to relax or modify
or alter the same at pleasure.

Src. 364. The Judges of the Supreme Court shall meet at
the Capital, on the second Monday in January, 1859, and DYO- o - o6 of su
mulgate rules defining the practice therein, (2) as well as p‘rle,%% court to
that of the District Courts. Said Supreme Court shall meet [24x general,
at the Capital, on the said second Monday in ‘January, an- then the rules
nually thereafter, and hear and determine such questions as f{tg‘l‘éﬁ,‘iﬁﬁi“’

shall be brought up for its consideration. shall be rules

: of practice

Sec. 365. Until the Legislature shall otherwige provide, 't
this Act shall not affect proceedings, in special cases not pro- E@i@fﬁgﬁgm °
vided for in this Act, a resort to the forms now in use may g;gcm‘%gﬁy ,
be had, except that if in the final adjustment, resort shall be provisions
had to a civil action, such action shall be conducted in"con-
formity with this Act. '

Skc. 866. All that portion of Chapter 72, of the Revised Certain parts
Statutes of the late Territory of Minnesota, approved March of revised snd

. . . - tatutes”
81st, 1851, from section one, to section twenty-eight, inclu- ;’;};3;12;‘“ e

(1) See Article seven (7) of a.mendments to the Copstitution of the United
States. See also Btory’s commentaries upon the Constitution, Sections 72
to 80, also, Bec. 8585, S,

(2) See Bec, 804, Title 1,
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sive, together with the several amendments thereto, touching
the “allowance,” and “taxation of fees and costs,” together
" with all laws in conflict herewith. Also, chapter one, of the
Secssion Laws'of the late Territory of Minnesota, approved
March 5th, 1853, it being “An Act to authorize the exerocise
of all Eqnity Jurisdiction in the form of Civil Actions, and
for other purposes,” be, and the same are hereby repealed.




