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WITNESSES AND EVIDENCE 
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WITNESSES 

9808. Definition—A witness is a person whose dec
laration under oath is received as evidence for any 
purpose, whether such declaration is made on oral ex
amination, or by deposition or affidavit. (4654) [8369] 

5 6 - 3 3 , 5 7 + 2 1 9 . 

9809. Subpoena, by whom issued—Every clerk of a 
court of record, and every justice of the peace, may 
issue subpoenas for witnesses in all civil cases pending 
before the court or justice, or before any magistrate,-
arbitrator, board, committee, or other person author
ized to examine witnesses, and in all contests concern
ing lands before the register and receiver of any land 
office in this state. (4655) [8370] 

30-140. 14+581; 50-239, 52+655. Cited -(109-360, 123+ 
1074). 131-116, 154+750. 

9810. How served—Such subpoena may be served by 
any person, by exhibiting and reading it to the wit
ness, or by giving him a copy thereof, or by leaving 
such copy with a person of suitable age and discretion 
at the place of his abode. (4656) [8371] ' 

9811. Failure to attend—Damages—If any person 
duly subpoenaed to attend as a witness fails to do so, 
without reasonable excuse, he shall be liable to the 
aggrieved party, in a civil action, for all damages oc
casioned by such failure. (4657) [8372] 

9812. Contempt—Such failure to attend as a witness 
is a contempt of court, and, if the subpoena issues out 
of a court of record, may be punished by a fine not 
exceeding two hundred and fifty dollars, or by im
prisonment in jail not exceeding six months, or both. 
(4658) [8373] 

1 3 1 - 1 2 0 , 1 5 4 + 7 5 0 ; 1 4 4 - 1 1 1 , 1 7 4 + 6 1 8 . 

9813. Attachment—The court in such case may is
sue an attachment to bring such witness before it to 
answer for the contempt, and also to testify as a wit
ness in the action or proceeding in which he was sub
poenaed. (4659) [8374] 

2 - 3 7 . 2 6 ; 6 2 - 3 1 8 , 6 4 + 8 2 1 . 

9814. Competency of wi tnesses—Every person of 
sufficient unders tanding , including a pa r ty , m a y tes t i fy 
in any action or proceeding, civil or cr iminal , in court 
or before any person who has au thor i ty to receive 
evidence, except as follows: 

1. A husband cannot be examined for or a g a i n s t his 
wife wi thout he r consent, nor a wife for or aga ins t 
he r husband wi thout his consent, nor can ei ther , dur ing 
the m a r r i a g e or a f t e rwards , wi thou t t he consent of 
Ithe other, be examined as to any communicat ion made 
}>y one to the other dur ing the m a r r i a g e . Bu t th is 
exception does not apply to a civil action or proceed
ing by one a g a i n s t the other , nor t o a cr iminal action 
or proceeding for a cr ime committed by one aga ins t 
the other, nor to an .action or proceeding for abandon
men t and neglect of the wife or children by the hus 
band. 

2. An a t to rney cannot , wi thout the consent of his 
client, be examined as to any communicat ion made by 
the client to h im or his advice given thereon in t he 
course of professional du ty ; nor can any employee of 
such a t to rney be examined as t o such communicat ion 
or advice, wi thout the client 's consent. 

3. A c le rgyman or other minis ter of any ' religion 
shall not , wi thout the consent of t he p a r t y mak ing 
the confession, be allowed to disclose a confession made 
to h im in his professional charac te r , in the course of 
discipline enjoined by the rules or pract ice of the rel ig-

; „ 0814< 
, 245nw 140 

0814« 
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jpus body to which he belongs. f DSM* 
4. "*A"Hcensed physician or'surgeon shall not, with-j 201-NW 

out the consent of his patient, be allowed to disclose any 
information or any opinion based thereon which he 
acquired in attending the patient in a professional 
capacity and which was necessary to enable him to 
act in that capacity. o 

Provided that after the decease of such patient, in 
an action to recover insurance benefits, where the in
surance has been in existence two years or more the 
beneficiaries shall be deemed to be the personal repre
sentatives of such deceased person for the purpose of 
waiving the privilege hereinbefore created, and that 
no oral or written waiver of the privilege hereinbefore 
created shall have any binding force or effect except 
that the same be made upon the trial of examination 
where the evidence is offered or received. 

5. A public officer shall not be allowed to disclose 
communications made to him in official confidence when 
the public interest would suffer by the disclosure. 

6. Persons of unsound mind; persons intoxicated at 
the time of their production for examination, and 
children under ten years of age, who appear incapable 
of receiving just impressions of the facts respecting 
which they are examined, or of relating them truly, are 
not competent witnesses. (R. L. '05 § 4660, G. S. '13 
§ 8375, amended as to subd. 4 by '19 c. 613 § 1) 

See 153-39, 189+406. 
1. All persons not excepted competent—19—523, 454. 
2. Par t ies competent—21-108. 
3. Subd. 1—Statute excludes evidence of all private 

conversations between husband and wife though not 
confidential (35-310, 29+127; 61-78, 63+253). Fact that 
husband is dead does not al ter rule (61-78, 63+253; 67-
298, 69+923). Fact that wife refuses to allow adverse 
par ty to examine husband agains t her does not pre
clude her from subsequently calling him in her behalf 
(44-159, 46+295). When one spouse calls the other as 
witness the adverse party has r ight to cross-examina
tion and such cross-examination is not l imited ' to mat te rs 
touched on in direct examination. 'Declara t ions of hus
band and wife subject to same rules of exclusion as 
those which govern their test imony as witnesses. The 
mere fact that one spouse does not call other as wit
ness does not authorize' court to instruct jury that they 
may t ake tha t fact into consideration as tending to 
raise a presumption tha t the testimony, if given, would 
not 'be favorable (77-282. 79+1016, 80+363; 91-204, 97+976). 
Wife not competent witness for state in prosecution 
against husband for crime against her committed be
fore their marr iage (76-526, 79+518). Wife cannot be 
witness agains t husband without his consent a l though 
action is one against person for enticing her away and 
defence is based on alleged i l l t reatment of wife by hus
band (27-68, 6+425). Wife cannot testify against hus
band on prosecution against h im ' for adul tery (4-335, 
251), but on prosecution against third par ty for having 
committed adul tery with one of the spouses the othor 
is competent to testify as to facts within his or her 
knowledge not gained through mari ta l communications 
(57-225, 58+878). In actions against husband and wife 
under s ta tute to have t rus t declared on fraudulent con
veyance to wife husband is incompetent (30-496, 16+399; 
77-282, 79+1016, 80+363; 88-253. 92+951). One spouse not 
incompetent witness to will simply because other spouse 
is a beneficiary under the will (56-33, 57+219, 22 L,. R. 
A. 481). Dying declarations of wife-admissible al though 
husband was an accomplice (56-226, 57+652, 1065). Wife 

'held not incompetent in action for alienation of her hus
band's affections, -her testimony not relat ing to conver
sations between herself and her husband (67-476, 70+ 
784). Error in examining husband against wife held 
waived 'by wife subsequently calling him as witness and 
examining, him in relation to same mat ter (90-237. 95+ 
903). Admissions against interest are admissible against 
the one making them, al though the spouse of such per
son is a par ty to the action (119-265, 138+25). Error, if 
any, not prejudicial (101-451. 112+627; 111-339, 126+1089). 
Sufficiency of objection (118-255, 136+871). See also, 
128-187, 150+793; 128-422, 151+190; 131-97, 154+735; 139-
.46. 165+864'; 193+39; 293 Fed. 905. 

4. Subd. 2—Privilege belongs to client and not to a t 
torney. Witness who has testified to given fact on 
direct examination may be compelled on cross-examlna-

1363 
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tion to state whether he has communicated the fact to 
his a t torney (43-273, 45+449). Only communications 
made because of, and in the course of, confidential re
lation privileged. Mere request by one to an at torney 
to become and act as his a t torney may be proved (29-
124, 12+347). Conversation between parties to mortgage 
in hear ing of a t torney employed to draft mortgage, not 
embracing communications made to him as an at torney 
or for the purpose of obtaining his advice or legal 
opinion, not privileged (51-546, 53+871). Communica
tions from client to at torney obviously designed for com
munication to adverse pa r ty or another not privileged 
(70-248, 73+644; 85-29, 88+254, 88+412). Attorney not 
obliged to produce wri t ing intrusted to him by client, 
or to disclose its contents, without client's consent, but 
for purpose of authorizing adverse par ty to give oral 
evidence of i ts contents may be required to s ta te whether 
he has it in his possession or not (40-545, 42+482; 70-37, 
72+823). Privilege does not extend to facts or wri t ings 
obtained by attorney^from other sources than his client 
or from third parties, whether s t rangers or opponents 
(70-37, 72+823). If client a t t acks a t torney he waives the 
privilege so far as to authorize the at torney to make a 
defence (66-10, 68+179). ' For certain purposes the legal 
adviser of a testator may disclose communications with 
his client on business mat te rs (40-371, 42+286; 82-460, 
85+217). Termination of relation of a t torney and client 
does not authorize at torney to disclose communications 
made during existence of relation (75-366, 77+987). Rela
tion of a t torney and client does not exist between 
county a t torney and one making complaint for purpose 
of criminal prosecution (74—93, 76+962). Communications 
made in furtherance of a criminal purpose not privi
leged (94-496, 103+497). Whether person waives privi
lege as to communications made to a t torney in relation 
to a crime by subsequently confessing and testifying in 
relation to the crime is an open question (91—143, 97+ 
652). Communications to clerk of at torney privileged, 
if in course of professional duties (104-432, 116+933). 

B. Solid. 4—19-523, 454; 66-91, 68+731; 90-264, 95+1118; 
94-496, 103+497. Is for protection of patient, and be may 
waive it, and as a rule those who represent him after 
his death may (100-117, 110+374; 103-290, 115+651, 946). 
What constitutes waiver (101-122, 111+951; 104-432, 116+ 

.933; 105-1, 116+917). See 123-173, 143+322; 123-468, 143+ 
1133; 124-466, 145+385; 126-275, 148+117; 128-360, 150+ 
1091; 131-209, 154+960. 

ft. Suliil. r—74-93, 76+962; 139-47, 165+864. 
7. Subd. 0—27-435, 8+164;. 152-89, 187+972. 

9815. Accused—The defendant in the trial of an 
indictment, complaint, or other criminal proceeding 
shall, at his own request and not otherwise, be allowed 
to testify; but his failure to testify shall not create any 
presumption against him, nor shall it be alluded to by 
the prosecuting attorney or by the court. (4661) 
[8376] 

When defendant neglects or refuses to testify in his 
own behalf the court has no r ight to allude to or com
ment on the subject before the jury or to instruct them 
as to whether they shall consider such neglect or re
fusal in any manner whatever. In other words, the 
court must maintain absolute silence on the subject 
(56-226. 57+652, 57+1065). and so must county at tor
ney (65-230, 68+11; 89-205, 94+675. See 95-467, 104+ 
295). Error in this regard held not fatal where guilt of 
accused conclusively proved (54-195, '55+959). If de
fendant takes the stand his failure to explain or con
tradict evidence of conduct or admissions tending to 
criminate him may be properly commented on before 
the jury and may be considered by them with reference 
to his credibility (14-105, 75, 34-361. 25+793). While 
the court should not single out the defendant and charge 
part icularly as to his credibility it has been held per
missible to charge the jury tha t they may take into 
consideration the interest of the defendant in the result 
of the action (41-60, 42+697; 69-508, 72+799; 83-286, 86+ 
98; 90-183, 96+330). Not applicable to 'bastardy pro
ceedings (29-132, 12+347), or proceedings aga ins t officer 
of court for contempt (87-161, 91+297). Cited (14-35, 27). 
See 126-45, 147+822; 128-422, 151+190; 129-402. 152+769; 
130-84, 153+271; 135-159, 160+677; 143-314, 173+718; 149-
309, 181+947. 

9816. Examination by adverse party—A party to 
the record of any civil action or proceeding, or a per
son for whose immediate benefit such action or pro
ceeding is prosecuted or defended, or the directors, 
officers, superintendent, or managing agents of any 
corporation which is a party to the record, may be 
examined by the adverse party as if under cross-ex
amination, subject to the rules applicable to the ex
amination of other witnesses. The party calling such 
adverse witness shall not be bound by his testimony, 
and the testimony given by such witness may be re
butted by the party calling him for such examination 
by other evidence. Such witness, when so called, may 
be examined by his own counsel, but only as to the 

matters testified to on such examination. (4662) 
[8377] 

1. Object and effect of s tatute—The object of the 
s ta tu te is to permit a par ty to call his adversary at the 
trial, wi thout making him his own witness, and elicit 
from him, if possible, material facts within his knowl
edge by a cross-examination precisely as if he had al
ready been examined on his own behalf in chief (38-112, 
35+726; 64-444, 67+67). I t was not intended to permit 
a plaintiff to make one of his own witnesses a nominal 
par ty to the record and then call and cross-examine 
him, not as an adverse party, but as a witness aga ins t 
the actual adverse par ty (64-444, 67+67). It was not 
designed to affect the competency of witnesses (44-159, 
46+295; 77-282. 79+1016, 80+363; 90-237, 95+903), or the 
order of trial , or the rule which forbids a par ty to 
make out his case by cross-examining the witnesses of 
the adverse par ty (47-451, 50+598). Cited (103-176, 114+ 
750). 

2. Who may be cnllcd—A mere nominal par ty cannot 
be called. There must be a real issue to be tried be
tween the par ty calling and the par ty called. A par ty 
cannot make one of his own witnesses a nominal par ty 
and then call him under the s ta tute (50-525, 52+926; 
64-444. 67+67: 69-472, 72+710; 81-263, 83+991; 83-346. 86+ 
344; 87-362. 92+1). A person for whose immediate benefit 
.the action is brought or defended may be called (81-263, 
83+991; 82-416, 85+159). Whether an agent may be called 
after the termination of his agency is an open question 
(88-401, 93+307). Any officer, superintendent or agen t 
of a corporation having supervision or control of the 
work or act of the corporation involved in the case may 
be called whether he is a general or subordinate officer 
(77-198, 79+682). See 94-331, 102+728). A stockholder 
of a corporation held properlv called under the pleadings 
(94-331, 102+728). Master of vessel owned by corpora
tion, with author i ty to direct its movements between 
ports, may be called in suit against corporation growing 
out of navigation of vessel (142 Fed. 315, 73 C. C. A. 
425).- Ruling al lowing plaintiff to examine defendant in 
default, held error without prejudice (107-9, 119+24 0-
Whether officer of municipality which is a par ty is 
within section, not decided (110-340, 125+507). 

3. In wha t actions or proceedings—38-112, 35+726; 8 1 -
346, 84+46. 

4. Scope of examination—The widest and freest scope 
is to be given the examination. Leading questions may 
he put and: any admissible evidence which would tend 
to weaken the case of the witness or s trengthen tha t 
of the par ty calling him may be drawn out. The whole 
case in all its phases may be thoroughly and minutely 
investigated. Objections on the ground of material i ty 
are disfavored (38-112, 35+726; 63-504, 65+946; 66-223, 68+ 
1072). 

5. Contradiction and impeachment of witness—50—96, 
52+277: 66-223. 684-1072: 87-362. 92+1. 

6. Order of examination—The time when a par ty ex
amined under the s ta tute shall be examined by h ' s own 
counsel is discretionary with the tr ial court (79-396, 82+ 
651; 92-312, 99+1128: 95-179, 103+877). 

7. Deposition—Whether the s ta tu te is applicable to 
the deposition of a par ty is an open question (63-504, 
65+946). 

8. Construction of statute—64-444, 67+67; 77-198, 79+ 
682; 81-346, 84+46. 

t). E r ro r without prejudice—Where court incorrectly 
rules witness to be subject to cross-examination as ad
verse party, it is necessary to predicate reversible error, 
to show that one has been thereby prejudiced in the 
subsequent events of the tr ial (107-9, 119+247; 110-82, 
124+637; 110-340, 125+507). See generally, 122-23. 141+ 
810; 123-476. 144+154; 124-284, 144+956; 126-298, 148+276; 
126-239. 148+102.. 128-324. 156+263: 131-157. 154+954: 132-
404, 157+643; 136-316, 162+298; 136-408, 162+515; 137-252, 
163+297; 144-326, 175+908; 147-310, 180+218, 194+330. 

9817. Conversation with deceased or insane person 
—It shall not be competent for any party to an action, 
or any person interested in the event thereof, to give 
evidence therein of or concerning any conversation 
with, or admission of, a deceased or insane party or 
person relative to any matter at issue between the 
parties, unless the testimony of such deceased or in
sane person concerning such conversation or admission, 
given before his death or insanity, has been preserved, 
and can be produced in evidence by the opposite party, ; 
and then only in respect to the conversation or ad- ' 
mission to which such testimony relates. (4663) [8378] 

1. Who incompetent—Every par ty to the action is 
incompetent, however remote or contingent his interest 
may be (70-312, 73+180). On the other hand to render 
a person not a par ty incompetent on 'the ground tha t he 
is interested in the event of the action he must have 
some pecuniary, legal, certain and immediate interest 
in the event of the cause itself, or in the record as an 
instrument of. evidence for or against himself, and the 
burden is on the par ty objecting to the witness to make 
his incompetency appear clearly (22-397; 26-391, 4+685; 
36-200, 30+671; 37-256. 33+785; 39--546, 40+842; 40-152, 41+ 
547: 45-64, 47+314; 48-82. 50+1022; 54-99, 55+817; 60-457, 
62+815; 66-483, 69+619; 67-298, 69+923; 69-37, 71+824; 70-
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312, 73+180; 71-276, 73+962; 73-21, 75+732; 87-417, 92+337; 
116-358. 133+977). The disqualification does not extend 
to all part ies to the record but only to such as are 

f iartles to the specific issue to which the testimony re-
ates (54-99, 55+817; 64-444, 67+67). The disqualifica

tion does not apply to an agent of a par ty to the 
action if such agent is not himself a par ty and not in
terested in the event of the auction (45-64, 47+314). A 
par ty or interested person is disqualified although he 
took no part in the conversation (76-396, 79+300). Appli
cable where representative of deceased person relies on 
conversation (96-499, 105+673). On garnishee's dis
closure judgment debtor is person interested and pro
hibited from testifying on behalf of executor for bene
fit of estate concerning conversations of debtor with 
tes ta tor (96-499, 105+673. Cf. 100-117, 110+374). Exe
cutor is competent, though he petitions for probate, to 
testify as to execution of will, including what tes ta tor 
said relevant thereto (103-286, 114+838. See, also, 117-
247, 135+980). Legatee held not prohibited from testify
ing in support of gift, where it was not only against 
her interest so to testify, but she had no direct interest 
in result of controversy adverse to estate (108-109, 
121+609). Evidence held not inadmissible, as relat ing 
to t ransact ions with decedent (107-29, 119+385). Court 
did not err in permit t ing plaintiff to testify to conver
sations with deceased defendant, who had testified as 
to them on former trial and whose testimony had been 
preserved (99-457, 109+995). Competency of stockhold
er act ing as manager to testify to conversations with 
deceased employe in suit against corporation for wrong
fully causing employe's death (111-105, 126+534). 

2. Effect of conversation—The s ta tute cannot be 
evaded by allowing a witness to testify as to the effect 
of a conversation with a deceased person or as ' to an 
inference from such conversation (42—163, 44+525; 69-
37. 71+824; 80-419, 83+379; 84-263, 87+781; 69-199, 71+913; 
88-218, 92+962: 88-257, 92+965; 109-372, 123+1070). Nor 
is it permissible for a witness to testify as to what was 
not said in such a conversation (44—355, 46+563). 

3. Wri t ten admissions and acts—The statute does not 
forbid evidence of wri t ten admissions or acts, either of 
the deceased or the surviving par ty (26-28, 1+55). Thus 
a survivor has been allowed to testify as to the fact of 
a payment (26-28, 1+55; 80-419, 83+379; 84-263. 87+781); 
the consideration of a note and mortgage (51-523, 53+ 
754); the angry exclamation of a testator, his sanity 
being at issue (38-112, 35+726); the fact tha t the surviv
ing witness got a let ter from the postoffice, read it to 
the deceased and gave it to him (47—85, 49+524) ; as to an 
indebtedness of the witness tb the deceased person a t 
the time of making a payment to him (95-315, 104+135). 
Evidence- may be given as to let ters of a deceased per
son (35-55, 27+74; 46-33, 48+450; 66-327, 69+31). The 
s ta tute does not forbid evidence of a fact within the 
knowledge of the witness irrespective of any conversa
tion with the deceased (95-315. 104+135 and see 118-307, 
136'850). Held "conversations" and not "acts" (91-137, 
97+580). 

4. Conversations with whom—The word "person" as 
used in the s ta tu te is not limited to parties, but includes 
all persons whatsoever (32-436, 21+475; 40-152. 41+547; 
83-206. 86+11). Prohibition extends to conversations or 
admissions of deceased par ty with or to third person in 
presence of party testifying (97-491, 106+958). 

K. Waivinpr objection by cross-examination—4'5—483, 
48+328: 57-282, 59+193; 60-457, 62+815; 75-396, 78+101. 

0. Objection to evidence must be specific—42-2T2, 44+ 
193. 

7. Waiver—Pnof by plaintiff, an executor, of an ad
mission by defendant of a liability in favor of the es
tate does not waive the s ta tute so as to enable defend
an t to testify as to conversations with or admissions by 
the deceased par ty (36-392, 32+86). 

8. When witness called by adverse par ty—It is an 
open question whether the s ta tu te is applicable when 
the witness is called to give evidence against his interest 
(61-78, 63+253). 

9. Statute s tr ict ly construed—26-28, 1+55; 38-112, 35+ 
726; 73-21, 75+732. 

10. Effect on competency of witness generally—The 
effect of the s ta tute is not to render the surviving par ty 
an incompetent witness generally, but only as to con
versations with or admissions of the deceased par ty (36-
200, 30+671; 36-392, 32+86). 

11. Applies only to issues—The s ta tute has no ap
plication to conversations which do not bear on the 
issues (38-112, 35+726). 

12. History of legislation—26-28, 1+55; 32-436, 21+475. 
13. Cases under former statutes—8-351, 310: 12-407, 

291; 18-527. 471; 21-108; 22-397. See, also, 121-354, 141+ 
481; 124-386. 145+116: 126--58, 141+714; 127-215, 149+292; 
128-21, 150+213; 128-281, 150+914: 132-255, 156+263; 133-
136, 157+1073; 136-409. 162+515; 137-92, 162+1070; 137-420, 
163+771; 138-6, J.63+7S6; 138-62. 163+985; 139-46, 165+864; 
141-255. 169+797; 141-332, 170+210; 142-1, 170+699; 143-
328, 173+665: 144-111. 174+617; 147-190, 179+895; 148-109, 
180+1006;-191+430, 193+39. 

9818. Pecul iar modes of swear ing—Whenever t he 
cour t before which any person is offered as a wi tness 
is satisfied t h a t such person has a peculiar mode of 
swear ing which is more solemn and obligatory, in the 
opinion of such person, t h a n the- usual mode, the court 
in i t s discretion m a y adopt such mode; and every per

son believing in any other than the Christian religion 
shall be sworn according to the peculiar ceremonies 
of his religion, if any there are. (4664) [8379] 

Adoption of form of oath administered under laws of 
foreign country (108-441, 122+321). 146-374, 178+895. 

9819. Capacity of witness, etc.—When an infant, or 
a person apparently of weak intellect, is produced as 
a witness, the court may examine him to ascertain his 
capacity, and whether he understands the nature and 
obligations of an oath, and the court may inquire of 
any person what peculiar ceremonies he deems most 
obligatory in taking an oath. (4665) [8380] 

23-104, 27-435, 8+164; 76-351, 79+310. 

DEPOSITIONS 

9820. On notice to adverse party—The deposition of • 
a witness whose testimony is wanted in any civil cause 
pending in this state before a court, magistrate, or 
other person authorized to examine witnesses, or in a 
controversy submitted to arbitrators, may be taken, 
upon notice to the adverse party of the time and place 
of such taking, by or before any officer authorized to 
administer an oath in the state or territory in which 
the same may be taken, when the witness: 

1. Is within the state and lives more than thirty 
miles from the place of trial or hearing; or is about 
to go out of the state, not intending to return in time 
for the trial or hearing; or is so sick, infirm, or aged 
as to make it probable that he will not be able to at
tend at the trial or hearing; 

2. Is without this state, and within any state or 
territory of the United States. (4666) [8381] 

Pa r t y offering deposition must tprove existence of 
s ta tu tory grounds (43-37'5. 45+713; 56-472, 58+39; 57-355, 
59+316; 75-391, 77-952). Cited (.109-113, 122+1117). 

, 9821. Service—Order—Defendant in default—Such 
notice shall be in writing, shall state the reason for 
taking the deposition, and shall be served in the same 
manner as other notices in civil actions, and so as to 
allow the adverse party sufficient time, at the rate of 
one day for every one hundred miles of distance by 
the usual route of travel between the place of service 
and the place of taking the deposition, and one day 
for preparation, exclusive of Sundays and the day of 
service: provided, that a justice of the peace .before 
whom, or a judge of the court before which, or a court 
commissioner of the county" in which, the action is 
pending, on motion,, may, by order, designate the time 
and place of taking the testimony and the time within 
which a copy of the order shall be served on .the ad
verse party; but no notice or order need be served 
upon a defendant who is in default for want of an 
answer or other defense. (4667) [8382] 

9822. Examination of witness — The examination 
shall commence at the time and place specified in the ^* 
notice or order, or within one hour thereafter, and, if 
so stated in the notice, may be adjourned from day 
to day until closed. Either party may appear in per
son, or by his agent or attorney, and take part in the 
examination. (4668) [8383] 

9823. Under commission—The deposition of a wit
ness without the state may be taken under a commis
sion issued by a court of record to any competent per
son in any state or country in the following cases: 

1. When an issue of fact has been joined in an 
action pending in such court, or when a controversy 
has been submitted to arbitrators and the award is 
required to be filed in such court, on the application 
of either party made upon eight days' notice, if it 
appears that the testimony of such witness is material. 

2. When the time for answering the complaint in 
an action pending in such court has expired, and the 
defendant has not answered or demurred, on applica
tion of the plaintiff without notice to the other party, 
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if it appears that the testimony of such witness is 
necessary to establish the cause of action alleged. 
(4669) [8384] 

Neither par ty has a r ight to be present or to have 
anyone present for him, unless by consent, a t the exe
cution of the commission (4-253, 178). The testimony 
of a par ty to the action may be taken (1-298, 231; 3-287, 
197; 7-74, 50). When a commission names several com
missioners the return must show that all were present 
or notified of the time and place of executing it (4-239, 
169). The certificate should state directly that the 
witnesses were sworn before the commissioner, but this 
may be inferred from the whole certificate (5-201, 160). 
Where the same commissioner takes several -depositions 
under one commission it is not necessary to a t tach a 
certificate to each deposition (14-273, 203). When, in a 
commission to take testimony, an interrogatory is to be 
put if a previous question is answered in a part icular 
way, and the question is not answered in tha t way, the 
in terrogatory ought not to be put, and if put the answer 
ought not to be admitted (3-166, 108). Rules of court 
respecting the taking and return of depositions must 
be followed (4-239, 169; 11-331. 234). but a substant ial 
compliance is generally sufficient (3-287, 197; 5-201, 160). 
Interrogator ies and cross-interrogatories cannot be 
added to or diminished at the time of taking, the deposi
tion (4-253, 178). Holding case open to enable par ty to 
obtain evidence of a witness in a foreign country under 
a commission (81-245, 83+986). 

9824. Interrogatories—When such application is by 
the plaintiff, and there has been no appearance by the 
defendant, the deposition may be taken upon interroga
tories filed by the plaintiff and annexed to the com
mission. In all other cases such depositions shall be 
taken upon written interrogatories, served upon the 
adverse party or his attorney, and cross-interrogatories 
to be served and filed by him if he desires. (4670) 
[8385] 

34-436, 26+234. 
9825. By stipulation—The parties to any action or 

proceeding, by stipulation in writing, may agree upon 
any other mode of taking depositions, either within or 
without the state, and, when taken pursuant to such 
stipulation, they may be used upon a trial with like 
force and effect in all respects as if taken upon notice 
or under commission. (4671) [8386] 

9826. Deposition, how written—In all cases the dep
osition shall be written by the officer, or by some dis
interested person in his presence and under his direc
tion. The officer must carefully read over to the wit
ness his testimony, and he may thereupon add thereto 
or qualify the same as he may desire. (4672) [8387] 

9827. Signing and certifying—When the' deposition 
is completed, the witness shall sign his name or make 
his mark at the end thereof,- as well as upon each piece 
of paper upon which any portion"of his testimony is 
written. Thereupon the officer shall annex to such 
deposition the notice, order, or the commission, and a 
certificate, under his hand and his official seal, if he 
have one, which certificate shall be prima facie evi
dence of the matters therein stated, and shall be sub
stantially in the following form: 

State of ) 
County of •? ) ss. 

Be it known that I took the annexed depositions pur
suant to the annexed notice (or order or commission); 
that I was then and there (state title of officer); that 
I exercised the power of that office in taking such dep
osition; that by virtue thereof I was then and there 
authorized to administer an oath; that each witness, 
before testifying, was duly sworn to testify to the 
whole truth and nothing but the truth relative to the 
cause specified in said notice (or order or commission); 
that the testimony of each witness was carefully read 
over to him by me before he signed the same (if the 
examination was oral); that the examination was con
ducted on behalf of the plaintiff by , and on 
behalf of the defendant by ; and (if the dep
osition was taken within the state) that the reason 
for taking said deposition was (here state the reason). 

Witness my hand (and seal) this day of 
••' , 1 9 . . . . 
(4673) [8388] 

9828. Return of deposition—The officer shall in
close and seal the deposition, and shall deliver or mail 
it to the court before which the cause is pending or 
from which the commission issued, or, if the deposition 
was taken upon notice in a controversy submitted to 
arbitrators, to one of them; and it shall remain sealed 
until opened by the court or the clerk thereof, or by 
the arbitrators, and shall then be subject to the in
spection of either. party. (4674) [8389] 

80-408, 83+393. 
9829. Person giving deposition to be sworn—Every 

person whose testimony is taken by deposition, before 
being examined or giving his evidence, shall be sworn 
to testify the whole truth, and nothing but the truth, 
relative to the cause in or for which the deposition is 
taken. (4675) [8390] 

9830. Witness compelled to give deposition—Any 
witness may be subpoenaed and compelled to give his 
deposition, at any place within twenty miles of his 
abode, in like manner and under the same penalties as 
in the case of a witness in court. (4676) [8391] 

9831. Deposition, how used—Objections—Every dep
osition may be read in evidence at the trial of the 
action or proceeding; but, when offered in evidence, 
objection may be interposed to the competency of the 
witness, or to any question put to him, or to the whole 
or any part of'his testimony, in like manner, on the 
same grounds, and with like effect as if the witness 
were present and testifying in open court, except that 
no objection to the form of any question or interroga
tory can be made unless such objection was made be
fore, and noted by, the "officer taking such deposition, 
if the deposition was taken upon notice, or unless the 
objection was made when the interrogatory was ex
hibited or filed, if the deposition was taken under com
mission. (4677) [8392] 

A party is not bound to introduce a deposition (10-350, 
277). A deposition taken at the instance of one par ty 
and not used by him may be introduced: by the adverse 
par ty (12-255, 166; 34-436, 26+234; 42-386, 44+129). Where 
the par ty at whose instance a deposition is taken has 
used the answers to the direct interrogatories, he may, 
if the opposite par ty declines to do so, use the answers 
to the cross-interrogatories (12-255, 166). A party offer
ing evidence taken by deposition is not obliged to offer 
or to read the whole deposition (76-»358. 79+308). A 
deposition taken a t the instance of one of two inter
veners held admissible in favor of the other (42-323, 
44+194). That an interrogatory and answer are ex
cluded for any sufficient reason, is, as a general rule, no 
ground for excluding the whole deposition (12-255, 166; 
20-277, 249). Where an answer in a deposition is in 
par t proper and in par t improper a par ty objecting must 
•limit his objection to the par t which is improper (14-
273, 203). A par ty held precluded from raising certain 
objections (68-170, 70+979). Objection tha t a deed with 
reference to which the testimony was given was not 
exhibited to the witness a t the time of giving his tes t i 
mony (78-373, 81+11). Answers to interrogatories must 
be full, frank, explicit and responsive and if they are 
not their admission may be objected to on the tr ial (12— 
255. 166; 12-357, 232; 20-277, 249; 32-243, 20+149). At 
common law depositions could not be received in evi
dence and can only be admitted by vi r tue of the s ta tu te 
or of a st ipulat ion when all the requirements of the 
same are complied with. Courts exercise caution in ad
mit t ing them (4-253, 178: 10-350, 277; 75-391, 77+952). 
Objection to deposition, that necessity for t ak ing it is 
not shown to exist when offered, if not made before read 
in evidence, is waived (98-261, 108+11). 

9832. Informalities and defects—Motion to suppress 
—No informality, error, or defect in any proceeding 
shall be sufficient ground for excluding a deposition, 
unless the. party making the objection thereto shall 
make it appear to the satisfaction of the court that 
the officer taking the same was not then and there 
authorized to administer an oath, or that such party 
was by such informality, error, or defect precluded 
from appearing and cross-examining the witness; and 
every objection to the sufficiency of the notice, order 
or commission, or to the manner of taking, certifying, 
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or r e t u r n i n g such deposition shall be deemed to have 
been waived, unless such objection is t aken by motion 
to suppress the deposition, which motion shall be made 
within ten days after service of written notice of the 
return thereof. (4678) [8393] 

Defects of a purely formal nature which could not 
have misled or prejudiced the adverse party are not a 
ground for suppressing a deposition or for excluding 
it at the trial (27-530, 8+765; 36-243, 31+211; 40-178, 41+ 
939; 67-37, 69+622; 104-163, 116+356). The omission of 
the official seal to the certificate of the authentication 
of a deposition taken before a notary in another state Is 
an informality merely and not sufficient ground to war
rant the rejection of the deposition on the trial although 
no notice of the return was served (49-235, 51+920. See 
29-264, 13+45). The effect of the failure to give notice 
of the return is not to render the deposition inadmis
sible but simply to leave the adverse party at liberty 
to make at the trial any objections that he could have 
made on a motion to suppress (35-476, 29+171; 36-243, 
31+211; 40-148, 41+939). Where the time elapsing be
tween notice of the filing of a deposition and the trial 
is less than ten days so that the adverse party has not 
the statut6ry time within which to move to suppress 
before trial the effect is not to render the deposition 
inadmissible, but to leave the adverse party in the same 
position as if no notice had been given; that is to say. 
he may make at the trial all objections that he could 
have made on a motion to suppress (35-476, 29+171). 
The following objections must be made by a motion to 
suppress if an opportunity is given and cannot be raised 
on the trial; that the depositions contain the testimony 
of witnesses not named in notice (45-13, 47+259); that 
the name of a witness was not properly given in the 
notice (33-87, 22+4); that the notice was not signed by 
the firm name of attorneys appearing for the party tak
ing the deposition (36-243, 31+211); that the deposition 
was written out in the third' person (81-91, 83+467). 
Where a party is represented at the taking of a deposi
tion and cross-examines the witness without any ob-

' jection to the manner of taking the deposition he waives 
the objection that it was taken in a narrative form (95-
57, 103+621). See 128-526, 151+416. 

9833. Failure of party giving notice to appear—Ex
penses—Whenever any party serving notice of the tak
ing of the testimony of any person fails to a p p e a r a n d 
proceed with the taking of such testimony at the time 
and place stated in the notice or order, and the adverse 
party shall appear in pursuance thereof, by himself or 
attorney, the court in which the cause is pending shall 
allow said adverse party such sum for expenses and 
attorney's fees incurred in so attending as it shall 
deem proper, which shall be collected in the same man
ner as other disbursements in the cause. (4679) [8394] 
! 9834. Deposition, not used when — No deposition 

J shall be used if it appears that the reason for taking 
it no longer exists; but, if the party producing the 
jdeposition in such case shows sufficient cause then 

7 existingfor using the same, it may be admitted. (4680) 
[8395] ' 

18-506, 455; 56-472, 58+39; 136-347, 162+449. 
9835. Deposition used in second action—When an 

action is discontinued or dismissed, and another action 
for the same cause is afterward commenced between 
the same parties or their respective representatives, all 
depositions lawfully., taken for the first action may be 
used in the second in the same manner and subject to 
the same conditions and objections as if originally 
taken therefor: Provided, that the deposition has 
been duly filed in the court where the first action was 
pending, and has ever since remained in its custody. 
(4681) [8396] 

Admissibility on second trial depends on identity of 
matters in issue and opportunity of party against whom 
offered to cross-examine the witness rather than on-
mutuality between parties (42-323, 44+194; 76-358, 79+ 
308. See 10-350, 277). Order of court unnecessary (2-
118, 95). Deposition of a witness .since deceased may be 
used on the second trial although after it was taken, and 
on the first trial, he was sworn and examined as a wit
ness (18-506, 455). Statute followed in federal courts 
(16 Fed. 435). 

9836. Deposition on appeal—When an action is ap
pealed from one court to another, all depositions law
fully taken to be used in the court below may be used 
in the appellate court in the same manner and subject 
to the same objections as were made to such depositions 
in writing in the court below. (4682) [8397] 

9837. Depositions for use in other states—Any wit
ness may be compelled, in the manner and under the 
penalties prescribed in this chapter, to give his dep
osition in any case pending in a court of any other 
state or country, which deposition may be taken be
fore any justice of the peace or notary public, or be
fore any commissioner appointed under the authority 
of the state or country in which tfie action is pending; 
and the clerk of any district court of this state may 
issue subpoenas to such witnesses to appear before the 
person taking such deposition. (4683) [8398] 

9838. Affidavits, etc., taken out of state—All oaths 
and affidavits taken out of the state before any officer 
authorized to administer oaths, and certified by the 
clerk of a court of record, may be used and read upon 
the argument of any motion, with the same effect as 
if taken within this state: Provided, that if such 
affidavit be taken before a notary public or commis
sioner for this state, the clerk's certificate shall not 
be required. (4684) [8399] 

42-411, 44+308; 47-565, 50+918. 
PERPETUATION OF TESTIMONY 

9839. Within the state—Application, how made— 
Any person who desires to perpetuate the testimony 
of any witness within the state shall make a state
ment in writing, setting forth briefly and substantially 
his title, claim, or interest in the subject concerning 
which he desires to perpetuate the evidence, and the 
names of all other persons interested or supposed to 
be interested, their residences, if known, and, if un-

. known, it shall be so stated, and the name of the 
witness proposed to be examined, and shall deliver such 
statement to the judge of the district court, and re
quest him to take tfie deposition of such witness. (4685) 
[8400] 

75-391, 77+952. 
9840. Order and notice—The judge shall make an 

order fixing the time and place of taking such dep
osition, which order shall be served upon all persons 
mentioned in the statement as being interested in the 
case, in the same manner as notices of the taking of 
other depositions within the state are required to be 
served, and so as to allow the same time for appear
ance. But if it appear that, by reason of the non-
residence of any such person or other cause, it is im
possible to serve such order in the manner aforesaid, 
the judge may direct that three weeks' published notice 
thereof be given. (4686) [8401] 

9841. Testimony,, how taken—Certificate—The de
ponent shall be sworn and examined, and his deposition 
written, read, and signed, in the same manner as pre
scribed respecting other depositions hereinbefore men
tioned; and the judge shall annex thereto a certificate 
under his hand showing the time and manner of taking 
the deposition, and that it was taken in perpetual 
remembrance of the thing, and he shall also insert 
therein the names of the persons at whose request it 
was taken, of all those who were notified to attend, 
and of all those who did attend, the taking thereof. . 
(4687) [8402] 

9842. Record of deposition — Within ninety days 
after such taking, upon payment of the record fees by 
any person interested, the judge shall file the deposi
tion, with his. certificate and the statement pursuant 
to which it was taken, for record with the register of 
deeds of the county where the land lies, if the deposi
tion relates to land; otherwise, in the county where 
the applicant resides. (4688) [8403] 

9843. When and how used—Such deposition, when 
so recorded, or the record thereof, or a certified copy 
of such record, may be used, in any action or pro
ceeding wherein the title, claim, or interest set forth 
in the statement under which it was taken is brought 
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in question, by the applicant or any person notified of 
the taking thereof, or by any person claiming under 
either or any of them, in the same manner and sub
ject to the same conditions as if it had been taken 
for such action. (4689) [8404] 

9844. Witness compelled to testify—Any witness 
may be subpoenaed and compelled to give his deposition 
in such cases, in like manner, and under the same 
penalties, as are provided in respect to other deposi
tions taken in this state. "(4690)' [8405] 

9845. Witnesses without the state—Depositions to 
perpetuate the testimony of witnesses without the state 
may be taken in any state or foreign country upon a 
commission issued by any court of record, as herein
after provided. (4691) [8406] 

9846. Application, how and where made—The per
son desiring to take the deposition shall apply to the 
judge of such court in like manner as prescribed for 
perpetuating the testimony of witnesses within this 
state, and, if the subject of the proposed deposition 
relates to land within this state, the application shall 
be made in the county where the land, or some part 
thereof, lies; otherwise, in the county where the ap
plicant resides. (4692) [8407] 

9847. Notice of application—The judge shall order 
notice of such application and statement to be served 
on all the persons named therein at least fourteen days 
before the time appointed for hearing the parties: 
Provided, that if any of said persons reside out of the 
state, or if their residence is unknown to the applicant, 
the judge shall order such service to be made upon such 
persons by three weeks' published notice. (4693) [8408] 

9848. Commission, when to issue—If, upon hearing 
the parties who appear, the court shall find that there 
is sufficient cause for taking the deposition, it shall 
issue a commission therefor in like manner as for 
taking a deposition to be used in a cause pending in 
such court. (4694) [8409] 

. 9849. Deposition, how taken and returned—The dep
osition shall be taken upon written interrogatories 
filed by the applicant, and cross-interrogatories, if any 
are filed by any party adversely interested; and it 
shall be taken, certified, and returned substantially in 
the same manner as in the case of a deposition taken 
upon interrogatories to be used in a cause pending in 
the same court. (4695) [8410] 

9850. Deposition, how recorded and used—Within 
ninety days after the return of such deposition, the 
judge or clerk shall file it for record with the register 
of deeds, and it may thereafter be used in evidence, as 
in the case of such deposition taken within the state. 
(4696) [8411] 

JUDICIAL RECORDS—STATUTES, ETC. 

9851. Records of foreign courts—The records and 
judicial proceedings of a court of any other state, or 
of the United States, or of any foreign country shall 
be admissible in evidence in all cases when authenticat
ed by the attestation of the clerk or other officer having 
charge of the records of such court, under its seal. 
(4697) [8412] 

19-239, 198; 20-234, 212; '55-401, 56+1056; 96-219, 104+ 
955; 15 F e d . 689. 

9852. Laws of foreign countries—The- existence and 
the tenor or effect of all foreign laws may be proved 
as facts by parol evidence; but, if it appears that the 
law in question is contained in a written statute or 
code, the court may, in its discretion, reject any evi
dence of such law which is not accompanied by a copy 
thereof. (4698) [8413] 

4-335, 251. 
9853. Printed copies of statutes, etc.—Printed copies 

of all statutes, acts, and resolutions of this state pub

lished under its authority, whether of a public or 
private nature, the journals of the senate and house 
of representatives kept by the respective clerks there
of as provided by law, and deposited in the office of 
the secretary of state, and the printed journals of said 
houses, respectively, published by authority of law, 
shall be admitted as sufficient evidence thereof in all 
cases whatsoever. (4699) [8414] 

See 130-424, 153+749. 

9854. Municipal ordinances, etc.—Copies of the. or
dinances, by-laws, resolutions, and regulations of any 
city, village,' or borough, certified by the mayor, or 
president of the council, and the clerk thereof, under 
its seal, and copies of the same printed in any news
paper, book, pamphlet, or other form, and which pur
port to be published by authority of the council of such 
city or village, shall be prima facie evidence thereof, 
and, after three years from the compilation and pub
lication of any such book'or pamphlet, shall be con
clusive proof of the regularity of their adoption and 
publication. (4700) [8415] 

68-341, 351, 71+257. 

9855. Statutes of other states—Printed copies of the 
statute laws of any other state, or of a foreign coun
try, which purport to be published under the authority 
of their respective governments, or if commonly ad
mitted as evidence in their courts, are admissible as 
prima facie evidence of such laws in all cases what
soever in this state. (4701) [8416] 

4-335, 251; 86-33, 9'0+7. 
9856. Common law of other states—The unwritten 

or common law of any other state may be proved as a 
fact by parol evidence, and the books of reports of 
cases adjudged in the courts of such states may also 
be admitted as evidence of such law. (4702) [8417] 

9857.- Records of surveys, evidence when—Records 
of surveys made by the engineering department of any 
municipality, including field notes, profiles, plats, plans, 
and other files and records of such department, shall 
be prima facie evidence in all courts of the correct
ness of the facts shown and statements made therein. 
(4703) [8418] 

82-9, 84+458; 84-179, 87+606.-
9858. Copies of decisions, etc., certified by librarian 

—Copies of judicial decisions contained in any of the 
law or equity reports in the state library, and of any 
other papers or documents contained in such library, 
certified by the state librarian, shall be received in 
evidence in like manner and with like effect as the 
originals. For making and certifying any such copy, 
the librarian shall be entitled to charge fifteen cents 
a folio. (4704) [8419] 

9859Etseq. 

DOCUMENTARY EVIDENCE 
'•31 —209 ; 

9859. Affidavit of publication—When notice of any 
application to a court or judicial officer is required by 
law to be published in a newspaper, an affidavit by the 
printer of such paper, or his foreman or clerk, an
nexed to a printed copy of such notice taken from the 
paper in which it was published, specifying the times 
when, and the paper in which, such notice was pub
lished, may be filed with the proper officer of the 
court, or with the judicial officer before whom such 
proceeding is pending, at any time within six months 
after the last day of the publication of such notice, 
unless sooner specially required. And a like affidavit 
of such printer, foreman, or clerk, may within the 
same time be filed for record with the register of deeds 
of the county where any real estate affected by such 
notice is situated. (4705) [8420] 

18-66, 51 ; 18-366, 335. See '17 c. 455 a n d '19 c. 155 C u r . 
9 8 6 0 . P r i n t e r ' s aff idavit , w h e n e v i d e n c e — T h e o r 

i g i n a l a f f idav i t of t h e p r i n t e r of a n y n e w s p a p e r , o r of 
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his fo reman or clerk, of t he publication of any sum
mons, notice, order, resolution, or o ther adver t i sement 
which by law is required or author ized to be published 
in such newspaper , and copies of the same, or of the 
record thereof, certified by the officer in whose custody 
the' same m a y be, shall be p r ima facie evidence of 
such publication and of the facts s ta ted there in . And 
if any such publication re la tes to the sale of i-eal 
es ta te , such affidavit m a y be filed for record wi th the 
reg i s te r of deeds of the county in which the real e s ta te 
lies. (4706) [8421] 

See '21 c. 168 Cur. 
9861. Affidavit of officer of His tor ica l Society — 

When a legal notice appea r s in any newspaper , pur 
po r t i ng to have been published in th is s t a t e pr ior to 
t he yea r 1900 and filed wi th the s ta te historical society, 
the affidavit of a n y officer of such society, se t t ing for th 
a copy of such notice, and s t a t ing t h a t i t is a t rue 
copy of the same as contained in said newspaper , and 
naming the place where i t pu rpor t s t o have been pub
lished and the da tes of the different issues thereof so 
on file conta in ing such notice, m a y be recorded in the 
office of t he r eg i s t e r of deeds of any county in which 
the re is rea l e s ta te which m a y be affected by such 
notice; and such affidavit or record shall be p r ima 
facie evidence t h a t t he paper containing said notice was 
r egu la r ly published a t t he t ime and place so s ta ted . 
(R. L. § 4707, amended '09 c. 19 § 1) [8422] 

See '19 c. 170. declaring that copies of documents in 
possession of State Historical Society certified to by sup
erintendent shall be admissible in evidence. 

9 S 6 , 9862. Official records—Certified copies-—The orig-
—" 365 ihal record made by a n y public officer in the pe r fo rm r 

ance of his official du ty shall be p r i m a facie evidence 
of t he facts required or permi t ted by law to be by 
him recorded. A copy of such record, or of any docu
m e n t which is made evidence by law and is preserved 
in t he office or place where the same was required or 

• is permi t ted t o be filed or kept , or a copy of any au thor 
ized record of such document so preserved, when cer t i 
fied by the person enti t led to the official custody the re 
of to have been compared by him wi th the original and 
to be a cor rec t ' t ranscr ip t therefrom, shall be received 
in evidence in all cases, wi th the same force and effect 
given to such original document or record; bu t if such 
officer have, by law,-an official seal, his certificate shall 
be authent ica ted the reby : Provided, t h a t no p a r t of 
th is section re la t ing to t he form of certification shall 
apply to documents or records kep t in t he depa r tmen t s 
or offices of t he United S ta te s government . (4708) 
[8423] 

1. Fo rm of certificate—Applicable to judgment roll of 
foreign court (86-33, 90+7). Not applicable to exemplifi
cation of judgment of justice court of foreign s ta te (70-
433, 73+155); nor to certification of copy of resolution 
designating newspaper for publishing delinquent tax 
list 059-82, 60+845). Clerk of probate court authorized 
to make certificate and use seal (86-140, 90+378). Cited 
(14-236, 173; 35-532, 29+347). 

2. Admissibility of certified copies—13-46, 39; 20-234, 
212; 36-156, 30+659; 74-325. 77+207; 85-35, 88+2; 86-140, 
90+378; 96-219, 104+955, 957; 115-321, 132+208. See 129-
464, 148+459. 

9863. When seal no t necessary—Section 9862 shall 
no t be construed to requi re the affixing of t h e seal of 
the court to any certified copy of a ru le or order made 
by such court , or to any paper filed there in , when such 
copy is used in t he same cour t or before xany officer 
thereof. (4709) [8424] 

9864. I n s t r u m e n t s acknowledged—Evidence—Every 
wr i t t en ins t rument , except promissory notes , bills of 
exchange, and the las t wills of deceased persons, m a y 
be acknowledged in t he m a n n e r now provided by law 
for t a k i n g the acknowledgment of deeds, and the cer-

N tificate of t he proper officer indorsed thereon shall en
t i t le such in s t rumen t to be read in evidence in all 
cour ts and elsewhere wi thout o ther proof of execution. 
(4710) , [8425] 

34-262, 25+592; 36-156. 30+659; 50-414, 52+907; 53-171, 
54+1052; 64-284, 67+5. As evidence of delivery (102-382, 
113+912; 114-44, 130+14). See 146-96, 177+1019. 0S(>5 

9865. Deposit of papers with reg i s t e r or c le rk—SJJ_ N ~ •'«« 
E v e r y r eg i s t e r of deeds, and every clerk of a court o~ " 
record, upon being paid the legal fees therefor , shall 
receive and deposit in his office any ins t rumen t s or 
papers which shall be offered him for t h a t purpose , 
and, if required, shall give to t he person deposi t ing 
the same a receipt therefor . (4711) [8426] 

9866. To be indorsed and filed—Such in s t rumen t s 
or papers shall be filed by the officer receiving the 
same, and so indorsed a s to indicate the i r genera l 
n a t u r e , the names of the pa r t i e s the re to , and t ime 
when received, and shall be deposited and kept by him 
and his successors in office in the same m a n n e r as his 
official papers , , bu t in a place sepa ra t e theref rom. 
(4712) [8427] 

9867. How wi thd rawn—Paper s and ins t rumen t s so 
deposited 'shall not be wi thdrawn from such office ex
cept upon the wr i t ten order of the person deposit ing 
the same, or his executors or admin i s t r a to r s , or on the 
order of some cour t for the purpose of being read in 
such court , and then to be re tu rned to such office. 
When so deposited, they shall be open to the examin
at ion of a n y person desi r ing t he same upon paymen t 
of t he fees, if any, allowed by law. (4713) [8428] 

9868. Certificate of officer t h a t paper cannot be 
found—The certificate of any officer t o whom the legal 
custody of any in s t rumen t belongs, s t a t i n g t h a t he 
h a s made di l igent search for such i n s t rumen t and t h a t 
it cannot be found, shall be p r ima facie evidence of the 
fact so certified to in all cases, m a t t e r s and proceed
ings . (4714) [8429] 

67-197, 69+S87. 
9869. Copies of government records, etc.—Copies of 

any records or documents belonging to and being in 
any of the governmenta l depa r tmen t s of the United 
S ta tes , au thent ica ted as such, so as to ent i t le the 
same to be received i[6 evidence in the cour ts of the 
United S ta tes , shall be received as evidence in the 
cour ts o f . t h i s s t a t e . (4715) [8430] 
, 67-197, 69+887. 

9870. Copies of record of dea th in cer ta in cases— 
T h a t in all cases of joint t enancy in lands, and in all 
cases where any es ta te , t i t l e in te res t in, or lien upon, 
lands, has been or m a y be, created, which es ta te , t i t le 
in te res t or lien was , or is, to continue only dur ing the 
life of any person named or described in the ins t ru 
ment by which such es ta te , t i t le , in te res t or lien was 
created, a copy of the record 'of the dea th of any such 
joint t enan t , or of the person upon whose life such 
es ta te , t i t le , in te res t or lien w a s or is l imited, duly 
certified by any officer who is required by the law of 
the s t a t e or count ry in which such record is made , to 
keep a record of the dea th of persons occurr ing within 
the jur isdict ion of such officer, m a y be recorded in the 
office of the r eg i s t e r of deeds of the county in which 
such lands a re s i tuated, and such certified copy or 
such record thereof in said office or a duly certified 
copy of such l a s t mentioned record shall be p r ima 
facie evidence of t he dea th of such person and the 
t e rmina t ion of such jo in t tenancy and of all such 
es ta te , t i t le , in te res t and lien as was or is limited upon 
the life of such person. ('13 c. 251 § 1) [8431] 

LOST I N S T R U M E N T S 

9871. Proof of loss—Whenever a p a r t y to an action 
is permi t ted to prove by his own oath t he loss of any 
ins t rument , in order to admi t o the r proof of the con
ten t s thereof, the adverse pa r ty , before the admission 
of such proof, m a y also be examined on oath to dis
prove such loss and to account for such ins t rument . 
(4716) [8432] 
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9872. Evidence of contents of lost bill, etc.—When
ever it appears on the trial of an action founded upon 
a negotiable promissory note, bill of exchange, bond, 
or other instrument for the payment of money, or in 
which any stfch instrument might be allowed as a set
off or counter-claim, that such instrument was lost 
while it belonged to the party claiming the amount due 
thereon in such action, parol or other evidence of the 
contents thereof may be given on such trial, and, not
withstanding the instrument was negotiable, such party 
shall be entitled to recover the amount-due thereon as 
if it had been produced upon compliance with the pro
visions of § 9873. (4717) [8433] 

Lost check (103-340, 114+1129; 114-85, 130+542). 
9873. Bond to 'be given, when—To entitle a party to 

a recovery in such case, he shall execute a bond to the 
adverse party before judgment is entered, in a penalty 
at least double the amount of such instrument, ap
proved by the court, or, in case no trial is had, by 
the clerk, conditioned to indemnify the adverse party, 
his heirs and personal representatives, against all 
claims by any other person on account of such instru
ment, and against all costs and expenses by reason of 
such claims: Provided, that if the statute of limita
tions has run against such instrument while the action 
is pending, and before a recovery is had thereon, the 
court, in its discretion, may reduce the amount of the 
penalty, or permit judgment to be entered without 
bond. (4718) [8434] 

14-406, 308; 103-340, 114+1129. 
9874. Deed or court records destroyed, etc.—Ab

stract of title, etc., as evidence—Whenever, upon the 
trial of any action or proceeding which is now, or 
hereafter may be, pending in any court in this state, 
any party to such action or proceeding, or his agent 
or attorney, shall make and file an affidavit in such 
cause, stating that the original of any deed or other 
instrument in writing or the records of any court re
lating to any lands, the title qg any interest therein 
being in controversy or question in such action or 
proceeding, are lost or destroyed, and not within the 
power of such party to produce the same; and the rec
ord of such deed, instrument or other writing has been 
destroyed by fire or otherwise, it shall be lawful for 
the court to receive as evidence in such action or pro
ceeding, any abstract of title to such lands made in 
the ordinary course of business before such loss or de
struction. And it shall also be lawful for the court 
to receive as evidence any copy, extract or minutes 
from such destroyed records or from the original there
of, which were at the date of such destruction or loss, 
in the possession of a>.y person then engaged in the 
business of making abstracts of title for others for 
hire. ('05 c. 193 § 1) [8435] 

See '15 c. 283 a d m i s s i b i l i t y of a b s t r a c t s . 
9875. Copies as evidence—A sworn copy of any 

writing admissible under section 1 [9874] of this act, 
made by the person having possession of such writing, 
shall be admissible in like manner and with like effect 
as such writing; provided that the party desiring to 
use such sworn copy as evidence shall have given the 
opposite party a reasonable opportunity to verify the 
correctness of such copy. ('05 c. 193 § 2) [8436] 

MISCELLANEOUS PROVISIONS 

9876. Account books — Loose-leaf system, etc.— 
Whenever a party in any cause or proceeding shall 
produce at the trial his account books, and prove that 
the same are his account books kept for that purpose, 
that they contain the original entries for moneys paid, 
goods or other articles delivered, services performed 
or material furnished; that such entries were made at 
the time of the transactions therein entered; that they 

' 0876 ; 
9876 ! 174m 558 ' 1 o ~ 

161-M 278 j i 219nw 005 J • 161 

are in his handwriting or that of a person authorized 
to make charges in said books, and are just and true 
to the best knowledge and belief of the person making 
the proof, such books, subject to all just exceptions 
as to theirj;redibility, shall be received as prima facie 
evidence of the charges therein contained. If any 
book has marks which show that the items have been 
transferred to a ledger, it shall not be received un
less the ledger is produced. Provided, that the entry 
of charges or credits, involving money, goods, chattels 
or services furnished or received, when the furnishing 
or receipt thereof constitutes a part of the usual 
course of business of the person on whose behalf such 
entry is made, shall be received as evidence tending to 
prove the fact of the furnishing or receiving of such 
moneys, goods, chattels or services, whether the same 
be contained in an account book, or in a so-called loose-
leaf, card or similar system of keeping accounts, and 
whether the same be made by handwriting, typewrit
ing or other similar means, if it shall appear that such 
entry was made by a duly authorized person con
temporaneously with the transaction therein referred 
to, as a part of the general system of accounts of the 
person on whose behalf the entry is made, and that 
the same is made in the usual and ordinary course of 
said business. (R. L. § 4719, amended '09 c. 251 § 1) 
[8437] 

N o t l i m i t e d to c a s e s w h e r e t h e c h a r g e s m a d e a n d a c 
c o u n t s k e p t a r e - b e t w e e n b o t h p a r t i e s o r b e t w e e n a l l 
p a r t i e s to t h e a c t i o n (77-31 , 79+588; 90-370, 96+917. See 
73-401, 76+215). F a c t s e n t e r e d m u s t be w i t h i n p e r s o n a l 
k n o w l e d g e of p a r t y m a k i n g e n t r i e s (90-370, 96+917). 
Sufficiency of f o u n d a t i o n (66-138, 68+855; 76-227, •79+99; 
86-133, 90+307; 87-402, 92+228; 139+609-). I t is n o t neces ' -
s a r y , a s a t c o m m o n l a w , t h a t t h e b o o k s be a u t h e n t i c a t e d 
b y t h e o a t h of t h e c l e r k w h o m a d e t h e e n t r i e s . T h e y 
m a y be ver i f ied by t h e p a r t y w h o s e . a c c o u n t b o o k s t h e y 
a r e a n d if t h e y a r e t h e b o o k s of a p a r t n e r s h i p t h e y m a y 
be ver i f ied by a n y p a r t n e r t h o u g h t h e e n t r i e s w e r e n o t 
m a d e by h i m (32-48. 19+82; 36-193, 30+545). I t is n o t 
n e c e s s a r y t h a t t h e b o o k s be k e p t in a f o r m a l m a n n e r o r 
t h a t t h e e n t r y be e x p l i c i t l y a " c h a r g e , " 'but t h e y m u s t be 
o r i g i n a l e n t r i e s s u b s t a n t i a l l y c o n t e m p o r a n e o u s w i t h t h e 
t r a n s a c t i o n . E n t r i e s m a d e in a c a s h b o o k e v e r y n i g h t 
in t h e u s u a l c o u r s e of b u s i n e s s f r o m s l i p s m a d e a t t h e 
t i m e of t h e t r a n s a c t i o n a r e o r i g i n a l e n t r i e s , b u t e n t r i e s 
m a d e in a j o u r n a l f r o m t h e s t u b s of a c h e c k book s e v e r a l 
d a y s a f t e r t h e g i v i n g of t h e c h e c k s a r e . n o t (21-225; 3 2 -
48, 19+82; 41-235, 42+1022; 66-138, 68+855). T h e s t a t u t e 
does n o t e x c l u d e t h e c o m m o n l a w m o d e of p r o v i n g a c 
c o u n t s b y t h e p a r t y ' s c l e r k (21-225 ; 22-19) . W h e t h e r 
b u s i n e s s e n t r i e s o t h e r t h a n a c c o u n t s a r e a d m i s s i b l e 
w h e n a u t h e n t i c a t e d a s p r o v i d e d b y t h i s s t a t u t e is a n 
open q u e s t i o n (66-138, 68+855). W h e t h e r e n t r i e s a d m i s 
s i b l e l i e s in d i s c r e t i o n of c o u r t (113-16. 128+1014). Ci ted 
(73-401, 764-215: 83-232, 86+85: 106-20, 118+153). See 1 2 4 -
189.-4^4+770; 126-464, 148+469; l '27-535, 149+647; 128-422, 
151+liTO; 140-362, 168+98. 

9877. Entries by a person deceased, admissible when 
—Entries made in any book by a person authorized to 
make the same, he being dead, may be received as 
evidence in a case proper for the admission of such 
book as evidence on proof that the same are in his 
handwriting and in a book kept for such entries, 
without further verification. (4720) [8438] 

9878. Books proved by deposition—When such books 
or entries therein are proved by deposition, the pro
duction of the books before the officer taking the dep
osition shall be equivalent to producing the same at 
the trial, and copies of the entries therein contained 
desired to be introduced in evidence may be attached 
to the deposition as exhibits, and shall be evidence of 
like force and effect as the books. (4721) [8439] 

9879. Letterpress copies—The production of a letter
press copy of any letter, before the officer taking the 
deposition, shall be equivalent to producing the same 
at the trial, and, when so produced,, a copy < thereof 
may be attached to the deposition as an exhibit, and 
shall be evidence of like force and effect as the letter
press copy itself; but such copies shall not-be used 
if the original letters are produced at the trial. (4722) 
[8440] 

C a r b o n cop ie s (101-263, 112+252). 
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9880. Minutes of conviction and judgment—A copy 
of the minutes of any conviction and judgment, with 
a copy of the indictment on which the conviction was 
had, duly certified by the clerk in whose custody they 
are, shall be evidence of such conviction and judg
ment, without the production of the judgment roll. 
(4723) [8441] 

See 123-413, 144+142.. 
9881. Transcript from justice's docket—A transcript 

from the docket of any justice of the peace of a judg
ment had before him, of the proceedings in the case 
previous to such judgment, of the execution issued 
thereon, and of the return of such execution, when 
certified by such justice, or his successor in office, 
shall be evidence to prove the facts contained in such 
transcript in any court of the county where the judg
ment was rendered. (4724) [8442] 

9882. Same, for use in different county—To entitle 
such transcript to be read in evidence in another coun
ty, there shall be attached thereto a certificate of the 
clerk of the district court of the county in which the 
judgment was rendered, specifying that the person 
subscribing such transcript was at the date of such 
judgment a justice of the peace of such county. (4725) 
[8443] 

32-544, 21+836. 

9883. Proceedings before justice not written—The 
proceedings in any case had before a justice, not re
duced to, writing by him, nor being the contents of 
any paper produced before him, unless such paper be 
lost or destroyed, may be proved by the oath of such 
justice, or, in case of his death or absence, by pro
ducing the original minutes entered in a book kept 
b y h i m , w i t h p r o o f of h i s h a n d w r i t i n g ; o r t h e y m a y 
b e p r o v e d b y p r o d u c i n g c o p i e s of s u c h m i n u t e s , s w o r n 
b y a c o m p e t e n t w i t n e s s t o h a v e b e e n c o m p a r e d b y h i m 
w i t h t h e o r i g i n a l e n t r i e s , w i t h p r o o f t h a t s u c h e n t r i e s 
w e r e in t h e h a n d w r i t i n g of t h e j u s t i c e . ( 4 7 2 6 ) [ 8 4 4 4 ] 

9 8 8 4 . C e r t i f i c a t e of c o n v i c t i o n — E v e r y c e r t i f i c a t e of 
c o n v i c t i o n m a d e a n d filed b y a j u s t i c e u n d e r t h e p r o 
v i s i o n s of l a w , o r a d u l y c e r t i f i e d c o p y t h e r e o f , s h a l l 
b e e v i d e n c e of t h e f a c t s t h e r e i n c o n t a i n e d . ( 4 7 2 7 ) [ 8 4 4 5 ] 

9 8 8 5 . E x e m p l i f i c a t i o n of j u d g m e n t in a n o t h e r s t a t e 
— A n e x e m p l i f i c a t i o n of a j u d g m e n t r e n d e r e d b y a n y 
j u s t i c e of t h e p e a c e i n a n y s t a t e , c e r t i f i e d b y s u c h 
j u s t i c e o r h i s s u c c e s s o r i n office t o b e a f u l l a n d c o r r e c t 
c o p y f r o m h i s d o c k e t of a l l t h e p r o c e e d i n g s i n t h a t 
c a s e , w i t h a c e r t i f i c a t e of m a g i s t r a c y t h e r e o n , s i g n e d 
b y a c l e r k of a c o u r t of r e c o r d i n t h e c o u n t y w h e r e 
s u c h j u d g m e n t w a s r e n d e r e d , a n d a u t h e n t i c a t e d b y t h e 
s e a l of s u c h c o u r t , s h a l l b e e v i d e n c e i n a n y c o u r t of 
t h i s s t a t e of t h e f a c t s c o n t a i n e d i n s u c h e x e m p l i f i c a 
t i o n . ( 4 7 2 8 ) [ 8 4 4 6 ] 

19-239, 198; 70-433, 73+155. 

' 9 8 8 6 . I n s p e c t i o n of d o c u m e n t s — T h e c o u r t b e f o r e 
w h i c h a n a c t i o n i s p e n d i n g m a y o r d e r e i t h e r p a r t y t o 
g i v e t o t h e o t h e r , w i t h i n a spec i f i ed t i m e , a n i n s p e c t i o n 
a n d c o p y , o r p e r m i s s i o n t o t a k e a c o p y , of a n y b o o k , 
d o c u m e n t , o r p a p e r i n h i s p o s s e s s i o n o r u n d e r h i s c o n 
t r o l , c o n t a i n i n g e v i d e n c e r e l a t i n g t o t h e m e r i t s of t h e 
c a s e . I f c o m p l i a n c e i s r e f u s e d , t h e c o u r t m a y e x c l u d e 
t h e b o o k , d o c u m e n t , o r p a p e r , o r , if w a n t e d a s e v i 
d e n c e b y t h e p a r t y a p p l y i n g , m a y d i r e c t t h e j u r y t o 
p r e s u m e i t t o b e a s a l l e g e d b y h i m . T h e c o u r t m a y 
a l s o p u n i s h t h e p a r t y r e f u s i n g a s f o r a c o n t e m p t . 
T h i s s e c t i o n s h a l l n o t b e c o n s t r u e d t o p r e v e n t a p a r t y 
f r o m c o m p e l l i n g a n o t h e r t o p r o d u c e b o o k s , p a p e r s , a n d 
d o c u m e n t s w h e n h e i s e x a m i n e d a s a w i t n e s s . ( 4 7 2 9 ) 
[ 8 4 4 7 ] 

D e n i e d w h e n e v i d e n c e s o u g h t i n a d m i s s i b l e (46-249, 
48+907). O r d e r e d b e f o r e i s s u e j o i n e d (92-353, 100+92). 
F e d e r a l c o u r t c a n n o t o r d e r p r o d u c t i o n of b o o k s a n d 
p a p e r s b e f o r e t r i a l (192 F e d . 1013). D o e s n o t a p p l y to 
c r i m i n a l c a s e s (117-384, 135+1128). A b r o g a t e s b i l l s of 
d i s c o v e r y (63-91, 65+135). C i ted (31-28, 16+417; 35-99, 

27+503, 28+218). T h i s s ec t i on does n o t a p p l y to c r i m i n a l 
c a s e s (11.7-384, 135+1128). ' 

150-209, 184+855. I 
9887. Bills and notes—Indorsement—Signature to 

instruments presumed—In actions brought on promis
sory notes or bills of exchange by the indorsee, the 
possession of the note or bill shall be prima facie evi
dence that the same was indorsed by the person by 
whom it purports to be indorsed. Every written in
strument purporting to have been signed or executed 
by any person shall be proof that it was so signed or 
executed until such person shall deny the signature 
or execution of the same by his oath or affidavit; but 
this shall not extend to instruments purporting to 
have been signed or executed by a person who has 
died • before the requirement of such proof. (4730) 
[8448] 

Effect of p o s s e s s i o n in a c t i o n on p r o m i s s o r y n o t e ( 2 8 -
396, 10+421; 31-62. 16+466; 37-404,' 34+901; 51-343, 53+645; 
65-154, 67+1147; 68-166, 70+1083; S4-144, 86+872; 91-244, 
97+971; 102-72, 112+1048). C h e c k s a r e w i t h i n t h e s t a t u t e 
(59-504, 61+674). T h e s e c o n d p r o v i s i o n of t h e s t a t u t e 
a p p l i e s o n l y t o a n i n s t r u m e n t on w h i c h a n a c t i o n is 
b r o u g h t a g a i n s t t h e m a k e s thereof , o r to a n i n s t r u m e n t 
on w h i c h a c o u n t e r c l a i m or d e f e n s e a g a i n s t t h e m a k e r 
t h e r e o f is f o u n d e d ; a n i n d o r s e m e n t o r a s s i g n m e n t b e i n g 
a n i n s t r u m e n t w i t h i n t h e m e a n i n g of t h e s t a t u t e (30-441, 
16+155; 45-277, 47+967; 73-266 76+27). N o t a p p l i c a b l e 
w h e r e t h e s i g n e r is d e a d (73-266, 76+27). A p p l i e s o n l y 
to i n s t r u m e n t s w h i c h p u r p o r t on t h e i r f ace to h a v e b e e n 
s i g n e d or e x e c u t e d 'by t h e p a r t y o r h i s a g e n t (29-173, 
12+515;- 68-108, 70+872; 68-393, 71+399; 74-259, 77+141). 
D o e s n o t affect f o r ce of a h a c k n o w l e d g m e n t (53-171, 54+ 
1052; 118-350, 136+1041). A r u l e of e v i d e n c e ; n o t a r u l e 
of p l e a d i n g . T h e o n l y effect of a f a i l u r e t o c o m p l y 
w i t h t h e s t a t u t e is on t h e b u r d e n of p roof (68-108, 70+ 
872; 78-210, 80+965; 110-82, 124+637). A d e n i a l of e x e 
c u t i o n in a p l e a d i n g to be ef fec tual u n d e r t h e s t a t u t e 
m u s t be specif ic a n d t h e p l e a d i n g m u s t be p e r s o n a l l y 
verif ied. A g e n e r a l d e n i a l i s insuf f ic ien t . T h e ve r i f i ca 
t i o n m u s t be p o s i t i v e a n d n o t on i n f o r m a t i o n a n d bel ief 
(21-215; 30-308, 15+252; 36-130, 30+461; 47-377, 50+496; 5 1 -
343, 53+645; 61-40, 63+95; 68-108, 70+872). A p p l i c a b l e to 
i n s t r u m e n t s e x e c u t e d by c o r p o r a t i o n s C28-396, 10+421: 
37-404, 34+901; 61-274, 63+731; 102-93. 112+889). W h e n 
i n s t r u m e n t p u r p o r t s t o be e x e c u t e d by a n a g e n t a u t h o r 
i t y of a g e n t n e e d n o t be p r o v e d (31-62. 16+466'; 61-274, 
63+731; 68-108, 70+87-2; 74-259, 77+141). D o e s n o t q u a l i f y 
effect of a c k n o w l e d g m e n t u n d e r s ec t i on 8425 a s . p r i m a 
fac ie e v i d e n c e of e x e c u t i o n (102-382. 113+912; 118-350, 
136+1041). A c c i d e n t po l i cy found w i t h p a p e r s o t in 
s u r e d a f t e r h i s d e a t h (110-291, 125+264). See 131-387, 
155+214; 132-211, 156+265; 134+455. 

9888. Indorsement of money received—An indorse
ment of money received, on any promissory note, which 
appears to have been made when it was against the 
interest of the holder to make it, is prima facie evi
dence of the facts therein stated. (4731) [8449] 

18-66. 5 1 ; 29-173, 12+515. M a y be c o n t r a d i c t e d or e x 
p l a i n e d by p a r o l (97-1 , 105+971). C i ted (97-214, 106+310). 
See 133-289, 158+391. 

9889. Land office receipts, etc., evidence of title— 
The receipt or certificate, signed by the register or 
receiver of any United States land office, of the entry 
or purchase of any tract of land, or the location of any 
tract by a land warrant, shall be primafacie evidence 
of title to the lands described in such receipt or certi
ficate in the person named therein. Such receipt or 
certificate may be filed for record with the register 
of deeds of the county where the land is located, with 
like force and effect as a conveya/ice of real estate. 
(4732) [8450] 

8-127. 99; 26-201. 2+497; 29-283, 13+127; 42-312. 44+201; 
67-197, 69+887; 84-505, 88+12. See 130-456, 153+871. 

9890. Land office certificate evidence of title, when— 
The certificate of the register or receiver of any United 
States land office, showing when, how, and by whom 
any lands within this state were entered under the 
homestead, pre-emption, or timber-culture laws of the 
United States, shall be • prima facie evidence that the 
person named therein was at the date of such entry 
the owner in fee of such lands. (4733) [8451] 

29-283, 13+127; 39-191, 39+97; 67-197, 69+887; 92-341, 
100+88; 94-289, 10 2+712. 

9891. Certificate of department officer—The certi
ficate of any officer of any department of the United 
States government to any fact appearing of record in 
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his department, authenticated by his official -seal if he 
has- one, shall be prima facie evidence of such fact. 

• (4734) [8452] 
9892. Federal census—Population—That the gov

ernor of the state of Minnesota shall obtain from the 
director of the federal census, such certified copies 
thereof as will show the population of the several polit
ical divisions of this state, which said certified copies 
shall be filed in the office of the secretary of state, and 
thereafter the several political divisions of the state 
for all purposes, unless otherwise provided, shall be 
deemed to have the population thereby disclosed. 
Copies thereof, duly certified to by the secretary of 
state, shall be prima facie evidence of the facts therein 
disclosed in all the courts of this state. ('11 c. 200 

•§ 1) [8453] 
9893. Patents and duplicates—Patents of land is

sued by the United States, or duplicates thereof from 
the records in the general land office, certified by the 
commissioner of such land office, may be filed for rec
ord with the register of deeds of the county in which 
such land lies. Such records, or certified copies there
of, shall be evidence in like manner and to the same 
extent as the records or copies of other conveyances. 
(4735) [8454] 

189 F e d . 276. 
— ii 9894. Plats of surveys from land office—Certificate 

of county surveyor—Any plat of a survey of public 
lands, certified by the register of the United States 
land office of the district in which such land is situated 
to be a true copy of the certified copy of the original 
on file in his office, and any certificate by such register 
of the surveys or entry and location of, or other facts 
in relation to, such lands, taken from the books of such 
land office, or from the certificate indorsed on the 
copy of the original plat on file therein,^ are prima 
facie-evidence of the facts therein stated. The certi
ficate of any county surveyor or deputy shall be evi
dence'of the facts therein stated, but may be explained 
or rebutted by other testimony. (4736) [8455] 

12-451, 347; 21-332; 26-201, 2+497;. 62-388, 64+922; 1 6 1 -
295, 1S6+712. 

9895. Instruments, records thereof, and copies—AU 
original instruments and certified copies thereof author
ized by law to be recorded, and, if recorded, the record 
thereof, or a duly certified transcript of such record, 
shall be received in evidence without further proof, 
subject to' rebuttal. (4737) [8456] 

6-25. 1; 9-230, 215; 16-457, 411; 33-271, 22+614; 42 -37 ] , 
44+130; 45-277, 47+967; 53-171, 54+1052; 66-400, 69+321. 

9896. Abstracts of title to be received in evidence— 
In any action wherein the title to real property is in 
controversy, any abstract of title thereof, duly certi
fied by any bonded abstractor or by any Register of 
Deeds of any county wherein said real property is 
situated, shall be received as prima facie evidence of 
all instruments therein referred to, together with the 
records thereof as recorded in the office of the Register 
of Deeds of such County. ('15 c. 283 § 1) 

9897. Evidence of corporation or copartnership—In 
actions brought by a corporation or by any persons as 
copartners, or by the indorsees of any such corporation 
or copartners, upon any written instrument for the 
payment of money only, executed by the defendant to 
such corporation by its corporate name, or to such co
partners by their firm name, the production in evidence 
of the instrument upon which the action is brought 
shall be prima facie evidence of the existence of such 
corporation, or that the persons named as payees in 
such instrument are, and at the time of its execution 
were, such copartners. (4738) [8457] 

30-308, 15+252. 

9898. Marriage certificate and record—The original 
certificate and record of marriage, made by the per

son solemnizing such marriage as prescribed by law, 
and the record .thereof or a duly certified copy of such 
record, shall be prima facie evidence of such marriage. 
(4739) [8458] 
' 41--50, 42+602. 

9899. Fact of marriage, how proved—When the fact 
of marriage is required or offered to be proved before 
any court, evidence of the admission of such fact by 
the party against whom the proceeding is instituted, or 
of general repute, or of cohabitation as married per
sons, or any other circumstantial or presumptive evi
dence from which the fact may be inferred, shall be 
competent. (4740) [8459] 

12-476, 378; 16-243, 214; 25-29; 58-268, 59+1013; 122-407, 
142+593. 

9900. In prosecutions for forgery, etc., of treasury 
notes, etc.—In prosecutions for forging or counterfeit- . 
ing any note, certificate, bill of credit, or security 
issued on behalf of the United States or of any state, 
or for uttering, publishing, or tendering in payment 
as true any such forged or counterfeit note, certificate, 
bill of credit, or security, or for being possessed there
of with intent to utter and pass the same as true, the 
certificate, under oath, of the secretary of the treasury 
or of the treasurer of the United States, or of the sec
retary or treasurer of any state in whose behalf such 
note, certificate, bill of credit, or security purports to 
have been issued, shall be admitted as evidence for 
the purpose of proving the same to be forged or 
counterfeit. (4741) [8460] 

9901. Bank notes, etc.—In prosecutions for forging 
or counterfeiting any notes or bills of a banking com
pany or corporation,, or for uttering, publishing, or 
tendering in payment as true any such forged or coun
terfeit bills or notes, or for being possessed thereof 
with the intent to utter and pass them as true, the 
testimony of any person acquainted with the signature 
of the president or cashier of such bank, or who has 
knowledge of the difference in appearance of the true 
and counterfeit bills or notes thereof shall be compe
tent to prove that any such bill or note is counterfeit, 
without calling such president or cashier. (4742) 
[8461] 

9902. Confession, inadmissible when—A confession 
of the defendant shall not be sufficient to warrant his 
conviction without evidence that the offense charged 
has been committed; nor can it be given in evidence 
against him whether made in the course of judicial 
proceedings or to a private person, when made under 
the influence of fear produced by threats. (4743) 
[8462] 

4-368, 277; 22-76; 29-221, 13+140; 128-163, 150+787; 1 4 6 -
35, 177+779; 146-136, 178+164; 146-189, 178+491; 151-379, 
186+708; 196+279. 

9903. Uncorroborated evidence of accomplice — A 
conviction cannot be had upon the testimony of an 
accomplice, unless it is corroborated by such other 
evidence as tends to convict the defendant of the com
mission of the offense, and the corroboration is not 
sufficient if it merely shows the commission of the 
offense or the circumstances thereof. (4744) [8463] 

Wlhile t h e c 6 r r o t > o r a t i n g e v i d e n c e m u s t be s u c h a s 
t e n d s t o s h o w s o m e c o n n e c t i o n of t h e d e f e n d a n t w i t h 
t h e a c t s c o n s t i t u t i n g t h e c r i m e c h a r g e d , y e t i t i s n o t 
n e c e s s a r y t h a t t h e r e s h o u l d be c o r r o b o r a t i o n a s t o e v e r y 
p r o b a t i v e f ac t . T h e s t a t u t e d o e s n o t r e q u i r e a c a s e 
to be m a d e o u t a g a i n s t t h e a c c u s e d su f f i c ien t fo r h i s 
c o n v i c t i o n b e f o r e t h e t e s t i m o n y of a n a c c o m p l i c e c a n 
be c o n s i d e r e d . T h e c o r r o b o r a t i n g e v i d e n c e m u s t , i n d e 
p e n d e n t l y of t h e t e s t i m o n y of t h e a c c o m p l i c e , t e n d in 
s o m e d e g r e e to e s t a b l i s h t h e g u i l t of t h e a c c u s e d , b u t 
n e e d n o t be su f f i c i en t l y w e i g h t y or ful l , a s , s t a n d i n g 
a l o n e , t o j u s t i f y a c o n v i c t i o n (28-216, 9+698; 30-522, 16+ 
406; 40-77. 41+463; 73-282, 76+34; 82-434, 85+234; 86-249, 
90+390). N e e d n o t be suf f ic ien t , s t a n d i n g a l o n e , t o m a k e 
o u t p r i m a f ac i e c a s e (103-92, 114+363). W h e t h e r a w i t 
n e s s i s a n a c c o m p l i c e i s -for t h e J u r y (28-216, 9+698). 
W h e n e v i d e n c e h a s a r e a s o n a b l e t e n d e n c y t o c o r r o b o r 
a t e t h e t e s t i m o n y of a n a c c o m p l i c e i t s w e i g h t i s f o r t h e 
j u r y (82-434, 85+234). T h e t e s t a s t o w h e t h e r a w i t n e s s 
is a n a c c o m p l i c e is , cou ld h e h i m s e l f h a v e b e e n i n d i c t e d 
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9904 
M 
NW. 279 

for the offense, either as principal or accessory? (73-
150, 75+1127; 105-217, 117-483). The following persons 
have 'been held not to be accomplices: a person pur
chasing beer on Sunday (37-212, 34+24); a person paying 
money for the suppression of evidence of a crime (40— 
5'5, 41+299); a woman submitt ing to an abortion (22-238; 
56-226, 57+652, 57+1065); a person giving or offering a 
bribe (71-2S, 73+626; 73-150, 75+1127). Corroboration is 
not necessary in a prosecution for rape (57-482, 59+479), 
or under the bastardy act (29-357, 13+153). Necessity 
of corroboration in prosecution for subornation of per
jury (85-19, 88+22). See 122-493. 142+823; 124-408, 145+ 
39; 131-276, 154+1095; 135-159, 160+677; 144-361, 175+689; 
147-383. 181+570; 149-41, 182+721;-151-318, 186+580; 193+ 
680, 196+279. 

9904. In prosecutions for libel—Right of jury—In 
all criminal prosecutions for libel, the t r u t h may be 

given in evidence, and if it appears to the jury that 
the matter charged as libelous is true, and was pub
lished with good motives and justifiable ends, the party 
shall be acquitted; and the jury shall have the right 
to determine the law and the fact. (4745) [8464] 

82-452, 85+217. 

9905. Divorce—Testimony of parties—Divorces shall 
not be granted on the sole confessions, admissions, or 
testimony of the parties, either in or out of court. 
(4746) [8465] 
6-458, 315; 81-242, 83+988; 86-249, 90+390; 126-65, 147+ 

825; 152-242, 188+317. ' 
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