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1856 ASSIGNMENTS FOE BENEFIT OF CREDITORS § 8335 

and showing the nature and amount of each such claim; and, when any cred
i tor thereafter shall present proof of claim to the assignee, he shall file a sim
ilar statement thereof; and pay nothing thereon until the expiration of twenty 
days thereafter. (4619) 

8335. Powers of court—Removal and discharge—The district court shall 
have supervision of all proceedings under this chapter. On petition of a cred
itor, the court, in its discretion, may from time to time require the assignee 
to render an account, and to file a report of his proceedings and of the con
dition of the trust estate, and may order distribution thereof. For cause 
shown, it may, in its discretion, remove the assignee, and appoint another in
stead, who shall give bond as the court may direct; and the order of removal 
and appointment shall, in terms, transfer all the trust estate to the new as
signee, and may be filed for record with the register of deeds of any county 
wherein any land affected by the assignment is situated. Upon removal of 
an assignee, the court may require him to deliver to the new assignee all 
property, books of account, and vouchers belonging to the trust estate, to exe
cute all necessary transfers, and to render an account and report of all mat
ters connected therewith. When such assignee has complied with all the or
ders of the court, and whenever any assignee has completed his trust, he may 
apply to the court for his discharge, first giving three weeks' published no
tice of such application; the last publication to be not more than three weeks 
prior to the hearing thereon. _ If upon the hearing the court is satisfied that 
the assignee is entitled to such discharge, it shall so order; but if, in its opin
ion, anything remains to be done by him, it shall require the performance 
thereof before making such order. But a discharge shall not be refused be
cause of any failure of the assignee to comply with the forms of law, if no 
damage has thereby resulted to any person. Such order shall have the effect 
of discharging the assignee and his sureties from all further responsibilities 
in respect to the trust. When the trust estate is taken out of the hands of 
the assignee by proceedings in bankruptcy in the federal court, the assignee 
may be discharged upon showing that he has fully accounted with the trus
tee in bankruptcy, and turned over to him the whole trust estate. And when 
the trust estate is taken out of the hands of the assignee by legal proceedings 
in any court, or the assignment is declared void as to creditors, or for any rea
son the further administration of the trust is rendered impracticable, inad
visable, or nugatory, the assignee shall in like manner be discharged. (4620) 

Supervisory power of court (24-232, 241; 24-295, 297; 26-141, 143, 1+830; 41-304, 306, 
43+67; 44-76, 46+204). Removal of assignee (4-13, 1; 6-375, 260; 24-232; 41-304, 306, 
43+67; 41-325, 43+385; 55-130, 56+5S7; 58-205, 212, 59+1003, 49 Am. St. Rep. 499; 58-
313, 59+1044; 59-323, 61+330; 68-414, 419, 71+679; 77-59, 79+651; 77-402, 80+300). Court 
should disallow unauthorized claims without reference to agreement between assignor and 
assignee (24-232). Court cannot revoke or change assignment (48-396, 51+322). 

CHAPTER 90 
INSOLVENCY 

[Inoperative while federal bankruptcy act is in force, 76-118, 78+1038; 116-142, 133+561, 
Ann. Cas. 1913A, ,816]. 

8336. Assignment by insolvent—Whenever any debtor has become insol
vent, or his property has been garnished, attached, or levied upon by execu
tion, or other legal process issued against him for the collection of money, he 
may make an assignment of all his unexempt property for the equal benefit 
of all his bona fide creditors who shall file releases of their demands as in this 
chapter provided. Such assignment shall be executed, filed in accordance 
with, and governed by the laws relating to assignments for the benefit of 
creditors; and if made within ten days after garnishment, attachment or levy 
under execution, or other legal process for the collection of money, it shall 
operate to vacate every pending garnishment, attachment or levy and dis
charge the property therefrom upon qualification of the assignee, unless, with
in five days thereafter he shall file with the clerk of the court where the as
signment was filed, notice of his intention to retain all pending garnishments 
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and levies, in which case it shall inure to the benefit of the creditors under 
the assignment and be prosecuted by the assignee, but the release of any 
debtor shall not operate to discharge any other party liable as surety, guar
antor or otherwis'e for the same debt. (4621) 

8337. Receiver—Whenever any insolvent debtor shall confess judgment 
or do anything wherebyVny of his creditors shall obtain preference over any 
other such creditor, or shall omit to do any lawful thing to prevent any cred
itor from obtaining preference over any other, or shall not make an assign
ment under § 8336, -within ten days after garnishment, attachment, or levy 
upon property under execution, or other legal process for collection of money, 
or shall conceal, remove, or dispose of any of his unexempt property, with in
tent thereby to delay or defraud his creditors, then or within sixty days 
thereafter any one or more of his creditors having claims against him aggre
gating at least two hundred dollars, may petition the district court, setting 
forth facts constituting one or more of said cases, and asking that a receiver 
be appointed of all the debtor's unexempt property, and for such other and, 
further relief as such court shall deem proper. (4622) 

8338. Same—Appointment—Powers—Duties—Such petition may be heard 
in any county designated by the court upon such notice to the debtor and any 
creditor about to be preferred, of the time and place of hearing as it may 
designate. I t shall receive all pertinent evidence and determine the petition 
summarily. If it shall appear that such debtor has confessed judgment, or 
done anything whereby any creditor has obtained preference over any other, 
or has omitted to do any lawful thing to prevent such preference, or that he 
has not made assignment within ten days after such garnishment, attachment 
or levy, or that he has concealed, removed or disposed of any of his unex
empt property with intent thereby to delay or defraud his creditors, then the 
court shall appoint a receiver with authority to, and who shall take posses
sion of all the debtor's unexempt property, including that concealed, removed, 
or disposed of by such debtor in violation of any provision of this chapter, 
and all property then under garnishment, attachment or levy, except such as 
was levied upon under an execution issued upon a judgment against such 

v debtor on a complaint which was on file in court in the county where the 
debtor resided for at least twenty days next before the entry of judgment. 
Such receiver shall have authority to, and shall, within four months from his 
appointment, unless the court shall otherwise direct and allow further time, 
convert said property into money and distribute the net proceeds thereof 
ratably and in proportion to their several claims, among the creditors who 
shall make due proof of their respective claims within such time, and in such 
manner as the court or judge shall direct and who shall, in consideration of 
the benefits of the provisions of this chapter execute and file releases of their 
respective claims against the debtor as herein provided, and such court shall 
order the debtor to file in the court a verified schedule of all his debts, to 
whom due, when payable, and the consideration of each, and a schedule of all 
his property. The court in term or in vacation may also make such further 
orders as may be necessary or proper to carry into effect the provisions of this 
chapter, and such orders and applications therefor may be made, served and 
enforced on Sunday when necessary to protect the rights of creditors and 
others. (4623) 

8339. Real property and assets conveyed to creditors—Whenever it shall 
be made to appear to any district court before' whom the administration of 
an insolvent estate is pending, that any real property or other assets belong
ing to such estate cannot be converted into cash at a reasonable price, but 
can be turned over and conveyed to certain creditors in full or partial satis
faction of their claims and that this will be for the best interest of all con
cerned therein, such court may make an order directing the assignee or re
ceiver to advertise for bids on such assets by three weeks' published notice, 
therein describing the assets to be conveyed. Each bid shall specify the 
amount at which the bidder will take such assets toward the satisfaction of 
his claim. Every bid shall be submitted to the court at a time and place 
specified in the notice, and if approved by it, the assignee or receiver may 
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convey the property to such bidder and his claim against the estate shall 
thereby be satisfied to the amount of his bid. (4624) 

8340. Preferences—Penalty—Injunction, etc.—No assignment for the ben
efit of creditors shall give, to any one creditor any preference over another, 
except when expressly provided by law. If any insolvent debtor shall confess 
or suffer judgment to be procured in any court with intent that any one of his 
creditors should obtain a preference over any other, he shall be guilty of a 
gross misdemeanor and punished by a fine not exceeding five hundred dollars 
and in default of payment shall be^imprisoned in the county jail for not more 
than six months. The court may, at any time, upon the filing of affidavits or 
other satisfactory evidence, grant an order restraining such debtor from col
lecting any bills, notes, accounts, or other property, or from disposing of, or 
in any manner interfering with the property of said estate, or may, by writ of 
ne exeat, or by order restrain him from leaving the state until further order 
of court, or may, at any time, require him to appear and make full disclosure 
as to any disposition of property, or as to any other matter pertaining to such 
estate. It may require him to deliver to the assignee or receiver any prop
erty which it appears he should have, but has not so delivered, and on his 
failure to obey any order of court it may punish him therefor as for contempt. 
(4625) 

8341. Conveyances, etc., in anticipation of insolvency—Conveyances and 
payments made, and securities given by an insolvent debtor or one in con
templation of insolvency, within ninety days before an assignment, with a 
view of giving preference to any creditor upon a pre-existing debt or to any 
person under liability for such debtor, over another, shall be void as to all 
creditors or persons receiving the same who shall have reasonable cause to be
lieve that such debtor was insolvent; and all such conveyances made and se
curities given at any time unaccompanied by a delivery or change of posses
sion of the property to the grantee, unless the instrument containing the 
grant or conveyance shall have been duly filed or docketed ninety days'before 
the assignment, shall be void as a preference as to any creditor; and the as
signee may, by action or other proceeding, have all such conveyances, pay
ments and preferences annulled and adjudged void, and recover the property 
so conveyed, or the value thereof, and the payments, and convert all pro
ceeds into money, but this shall not apply to any payment or satisfaction, in 
whole or in part, of a past due debt made in the usual course of business 
without intent on the part of the creditor to evade the provisions of this chap
ter. (4626) 

8342. Attachment, etc.—Costs—Costs in cases in which attachments or 
levies have been made, which are dissolved under the provisions of this chap
ter, and a reasonable fee not exceeding twenty-five dollars, in the discretion 
of the court, and disbursements to an attorney for petitioning creditors shall 
be preferred and paid first by the receiver, and on removal of an assignee or 
receiver, reasonable attorneys' fees and costs shall be allowed as preferred 
claims against the insolvent estate. (4627) 

8343. Actions—Parties—Application of laws—All actions and proceedings 
under this chapter may be commenced and prosecuted in the name of the 
assignee Or receiver, and all. laws of the state of a general nature applicable 
to receivers and assignees and not in conflict with the provisions of this chap
ter shall apply to assignees and receivers appointed under these provisions as 
the case may require. (4628) 

8344. Allowances to assignee, receiver and attorney—In all assignments 
and receivership proceedings under this chapter, the court or a referee ap
pointed by it for that purpose, shall determine specifically, and allow the rea
sonable value of the services performed by the assignee or receiver and of his 
attorney. The assignee or receiver shall, in all cases be entitled to the serv
ices of an attorney who may, in addition to the services usually performed by 
such attorney, prepare the deed of assignment and aid in preparing the sched
ules of debts and assets. (4629) 

8345. Vacancy—Removal—The court may, for cause, remove an assignee 
or receiver, and may fill any vacancy. Upon petition of a majority in number 
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and amount of the creditors, the court shall remove an assignee or receiver, 
and if shown to be a proper person, shall appoint the party specified in the 
petition; otherwise, some other suitable person. (4630) 

8346. Release—When not required—:No creditor of any insolvent debtor 
shall receive any benefit from, or any share in such debtor's estate under the 
provisions of this chapter, unless, in consideration of such benefits he shall 
have first filed with the clerk of the district court a release to the debtor of all 
claims other than such as may be paid under the provisions of this chapter, 
and the court may direct judgment to be entered discharging the debtor from 
all claims of creditors who have filed such release: Provided, that when any 
creditor of such debtor who has made an assignment or of whose property a 
receiver has been appointed under the provisions of this chapter shall peti
tion to the court, before entry of the final order of distribution, stating that 

• such debtor has wilfully sworn falsely in relation to any specified material 
fact in any affidavit or upon any examination relating to his insolvency, has 
concealed from his assignee or receiver any of his property or evidence there
of, has destroyed or falsified any of his account books or other evidence of his 
property, or has been privy to any such doings with intent to delay or defraud 
his creditors, or has removed or connived at the removal of any of his prop
erty or evidences thereof from the state with intent to defeat or delay the 
operation of this chapter, or has given or permitted any preference contrary 
to its provisions, or that having knowledge that any person has presented a 
false or fictitious demand against his estate he has not disclosed the same to 
the assignee or receiver within thirty days thereafter, or that he has not kept 
books of account or records from which his true condition can be ascertained, 
or that he has within six months prior to his assignment or the appointment 
of a receiver, concealed, removed, or disposed of all or some part of his' prop
erty with intent thereby to delay or defraud his creditors, or if, within six 
months prior to the making of the assignment or the appointment of a re-. 

' ceiver the insolvent shall have induced the giving of credit by intentionally 
misrepresenting the actual value of his assets or the amount of his liabilities, 
or by misrepresenting the condition of his business, then the court shall re
quire such debtor to appear before him at a time and place designated and 
after such notice thereof to the complaining creditor as the court shall direct, 
it shall proceed Summarily, and if the allegations of the petition- are denied 
it shall hear pertinent evidence, and after hearing may order and direct that 
all the debtor's u'nexempt property be distributed among his creditors as pro
vided in this chapter without the filing of releases, and creditors may likewise 
be examined as to the validity of their demands. The release required may 
be executed by the original holder of the demand or any subsequent owner 
thereof. (4631) 

8347. Notice of appointment, of assignee or receiver—Every assignee or 
receiver within twenty days after his appointment, shall give published notice 
thereof, and mailed notice to each creditor whose residence is known to him, 
and all creditors claiming the benefits of this chapter shall file with such as
signee or receiver their claims within such time as the court shall by order 
provide, which time may, for cause, be extended. (4632) 

8348. Preferred debts—After payment of costs, disbursements and expens
es as provided in this chapter, debts due the United States, this state, all tax
es or assessments levied and unpaid, and the expenses of the assignment, the 
assignee shall pay in full, if sufficient then remains, the claims duly proven 
of all servants, clerks or laborers, for personal services performed within 
three months preceding said assignment not exceeding fifty dollars in each 
case. The balance of the estate shall then be equally distributed among the. 
general creditors, under the direction of the. court. (4633) 

See 166 Fed. 576; 171 Fed. 81, 96 O. C. A. 185. 

» 8349. Attachment, etc., from justice courts—Whenever at the time of the 
appointment of a receiver under this chapter the property of the insolvent or 
any part thereof is under garnishment, attachment, or levy, by virtue of any 
writ or process issued by a justice of the peace, such garnishment, attach 
ment or levy shall be dissolved in the same manner as when the process is 
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issued by a court of record, and the plaintiff and the officer shall thereafter 
have the same and no greater rights than where the process issued out of a 
Tourt of record and the garnishment, attachment, or levy shall be proceeded 
with in the same manner as in process issued out of a court of record, but § 
8336 shall not apply to any case where an execution has been issued upon a 
judgment in an action wherein the complaint has been filed with the justice 
twenty days prior to the date of the levy upon said execution. (4634) 

8350. Fees of assignees, receivers, and attorneys—The fees allowed as
signees and receivers, in ordinary cases, shall not exceed ten per cent, upon 
the amount received by them up to one thousand dollars, five-per cent, on the 
excess up to five thousand dollars, and two per cent, upon the excess above 
that ; and the attorney fees allowed shall not exceed one hundred and fifty 
dollars where the gross proceeds are not more than three thousand dollars. 
Where they do exceed that and in extraordinary cases involving unusual liti
gation, the fees of assignees, receivers and attorneys shall be fixed by the 
court at the reasonable value of their services. (4635) 

8351. Partnership—Minor—Special partner—Every assignment under the 
provisions of this chapter made by a copartnership of which a minor is a 
member or of which there are special partners, shall be valid if executed by 
the adult or general partner and shall pass to the assignee all the unexempt 
individual property of the adult or general partner, and all of the copartner
ship property of the firm and the court may appoint receivers of such co
partnership in the manner in this chapter provided, and all the property of 
such copartnership and the individual property of the adult or general part
ners shall pass to such receiver in like manner as to an assignee. (4636) 

8352. Enforcement of liability against stockholders and officers—When
ever any corporation shall have become insolvent and shall have made an 
assignment of its property under the provisions of this chapter, or for which a 
receiver shall have been appointed thereunder, whose stockholders, or di
rectors, or other managing officers, shall be liable to its creditors by reason of 
any liability created by law, and no action is commenced by any creditor of 
such insolvent corporation against such stockholders, directors, or other 
managing officers under the provisions of §§ 6630-6651, within six months 
from the date of such assignment or the appointment of such receiver, the 
assignee or'receiver shall forthwith thereafter commence an action against 
such stockholders, directors, or other officers of such corporation to enforce 
such liability. The proceedings in such action shall conform, as nearly as 
may be, to the provisions of §§ 6630-6651, and'shall be brought to a termina
tion as soon as possible without awaiting the final disposal of the insolvent 
estate. The amount collected through such proceeding shall be paid to the 
creditors of such corporation as soon as possible and if any surplus property 
or money shall remain after the payment of all duly allowed claims against 
such estate and the necessary costs and expenses of such assignee or re
ceiver, the same, after due notice given by such assignee or receiver to all 
interested parties, in the manner prescribed by the court for a final hearing, 
shall be turned over to such corporation. And upon application of any in
terested party or upon its own motion, after due notice to' all parties inter
ested, the court, in its discretion, may make partition and distribution in such 
proceeding, of such surplus property and money to the persons who may be 
entitled thereto and may enter judgment therefor. (4637) 

CHAPTER 91 
CONTEMPTS 

8353. Direct contempts denned—Contempts of court are of two kinds— 
direct and constructive. Direct contempts are those occurring in the imme
diate view and presence of the court, and arise from one or more of the fol
lowing acts: 

1. Disorderly, contemptuous, or insolent behavior toward the judge while 
holding court, tending to interrupt the due course of a trial or other judicial 
proceedings. 
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