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duly rendered, or that he was master, owner, or part
owner of the boat or vessel when the cause of action
against it arose, and he may set up any defense which
has arisen. since the rendition of judgment, but no
other defense. The .party issuing the summons may
demur or reply to ‘the answer, and the party. sum-
moned may_demur to the reply. The issues shall be
tried, and judgment, with costs, shall be rendered and
enforced in the same manner as in a civil action. (4608)
[8323]
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ASSIGNMENTS FOR BENEFIT OF CREDITORS

§ 9780

9780. Appeals—In all cases under this chapter, if
judgment be rendered in favor of the plaintiff, the
master, owner, agent, or consignee of the boat or ves-
sel, and any other person interested, may appeal from
the orders or judgment of the court as in other cases.

(4609) [8324]
12-388, 269.
9781. Limitation of action—All actions under this

chapter shall be commenced within one year after the
cause of action accrues. (4610) [8325]

CHAPTER 89
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9782. Requisites—Every assignment made by a

debtor of the whole or any part of his estate, real or.

personal, in trust for the benefit of creditors, shall be
void unless the assignee -be a resident freeholder of
the state, and unless the assignment be in writing, sub-
seribed and acknowledged by the assignor, and be filed
with the clerk of the district court of the county where-
in the assignor, or one of the assignors if there be
more than one, resides, or wherein the business in
reference to which the same is made has been princi-
pally carried on. (4611) [8326]

1. Nature of proceeding—Statute a regulation not a
grant of power. A mere regulation of common law as-
signments for the benefit of crediters. Such assign-
ments are the voluntary acts of the debtor. No statu-
tory authority can exact them and when made they par-

take of the nature of a contract (28-93, 95, 94585; 33-412, *

414, 234856; 39-520, 522, 404827; 77-407, 409. 804361; 93-274,
1014167) The existence of a bankrupt act does not sus-
pend right to make a voluntary assignment for the bene-
fit of creditors (39-520, 522, 404+827). Proceeding is of a
judicial nature (24-232, 241; 24-295, 297; 26-141, 1434830;
32-122, 123 154652). It is under the general supervision
of the court (see § 8335). The assignee is the officer of
the court (69-69, 74; 714921), and the property assigned
is in custodia legis (69-69, 74, 714921, See 32-60,'64, 19+
33-412 415, 234856). Object of statute to_-protect
creditors of assignors and to regulate the duties of as-
signees. Its aim is to secure an equal distribution of the
debtor’'s property without preferences and to place the

. estate and the assignee under the control of the court so

as to insure a faithful administration of the trust (41-
304, 307, 43:67; 93-274, 277, 1014+167. See 32-122, 123, 194
652) The statute is not, like the insolvency law of 1881,
a bankrupt act (32-60. 194347).

2. Compared with insolvency law of 1881—32-60, 194
347: 33-412, 414, 234856; 62-501, 505, 65478/ 632; T7-407,
409, 804361,

8. To what applicable—An assignment not good under
the insolvency law of 1881 may be held good under this
section (41-3. 4 424539). If an assignment does not af-
firmatively appear on its face to be under the insolvency
law of 1881 it will be conclusively presumed to be under
this section (77-407, 80+4361).

4, Assignor must -be resident frecholder—46-138, 484
687; 60-358, 624+325; 77-407, 80+361.

5. Formal requisites—A failure to comply with the
provisions of this section does not render the assign-
ment void but merely voidable at instance of creditors
and subsequent purchasers in good faith. It is good
between the parties (93-274, 101+167. See 68—414, 418,
714679). Statutory requirements not applicable to
foreign assignments (31-136, 164700). Provisions as to
execution etc, mandatory (28-118, 94636: 68-414, 417, 714+

679). Assignment must be the personal act of the as-
signor. Power of attorney held insufficient (68-414, 714
679)). Acknowledgment by corporation held insuffi-

cient (66-4, 68L111). Assignment held void for want of
notary’s seal to acknowledgment (28-118, 94636). Ac-
knowledgment by surviving partner held sufficient (46—
25, 48+441). Subscription and acknowledgment of part-
nership assignment held sufficient (27-255. 64793),

6. By partnerships—27-255, 64+793:; 46—25. 484441. See

. 6-375, 260; 13-412, 381; 37-527, 35+4435; 65~184, 6845; 74—

439, 447, 774236.

7. Filing—24-295 297; 26-141, 143, 14830; 36-305, 30+
812; 73-308, 76441, .
. 8. Conflict of laws—31-136. 16+700: 38-403. 38+104:
41-325. 434385 46-138, 484687: 55-18. 56.4255: 58-205 594
1003; 58-301, 59+1023; 64-339, 67+73; 89-98, 109, 944.218.

i
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9. Fraudulent intent renders voidable—28-93, 94585;
33-412, 415, 234-856; 35-194, 284252. See 2-264, 226; 3-364,
257; 3-377, 271; 3-389, 282; 4-148, 99; 4-204, 146; 6-305,

213; 6-375, 260; 65, 35, 372; T-40, 24; 7-345. 271; 8-477,
427; 13-326, 2909;722-247; 23-242; 36-49, 304126.

10. Qualifications of assignee—The assignor must ap-
point a person competent to protect the rights of all
parties interested in the assignment (6-376, 260. Sec 58—
205, °5941003; 58-313, 594+1044).

11. Releases—An assignment in favor of only those
creditors who will flle releases is void (35-194, 284252.
See 39-520, 404-827; 70-290, 734146; 116~142, 133+561).

12, Effect of defaults of assignee—After the court
has acquired jurisdiction of the-proceedings by the filing
of a proper assignment no defaults of the assignee will
affect the validitv of the trust or the jurisdiction of the
court (32-71. 194385; 41-304, 43467).

‘13. Construction—Statute remedial and to be liberally

construed (24-232, 240; 41-304, 307, 43467). BSchedule held
not to limit general description in deed (38-315. 37.448).
See 6-375, 260). General words of transfer are limited by
subsequent words of description (6-375, 260). .
.. 14, Collateral attack—If the assignment is void cred-
itors may seize the property on legal process as if no
assignment had been made and set up its invalidity in an
action by the assignee (77-407, 804361).

153. Effect—Does not supersede prior attachment or
garnishment (36-305. 304812). Gives to creditors
through assignee rights of attaching creditord (89-98,
944218). On a prior deposit to pay a creditor  (24-216).

16. " Title of assigmee—Assignee not a bona fide pur-
chaser (6-305, 213; 23-242. 254; 28-93, 96, 94+585; 38-315,
316, 374+448). Holds legal title and all the equitable
interest of the assignor in respect to the proéperty cov-
ered by the- assignment (4~270, 190; 31-244, 246, 174.381;
90-169. 95+1114). Succeeds to all the personal property
wherever situated (31-136, 164700; 55-18, 56+255). Ex-
cept as modified by statute assignee takes subject to all
defences against his assignor (75-168, 774+820). ¥e does
not, as at common law. stand in the shoes of his as-
signor (89-98. 108, 944218). He takes free from statutory
interest of the wife of the assignor (see 71-61, 734640).
Legal title of .assignor's unexempt real estate vests in
assignee, and when trust has been executed, or pro-
ceedings terminated, if any real estate remains not dlg-
posed of. it reverts to assignor (103-104, 1144360). See
note under § 7904.

17. Powers and duties of assignee—Assignee bound to
exercise. due diligence and good faith in the administra-
tion of his trust (24-232; 36-66. 68, 30+304§. Represents
the creditors not the assignéor (60-397, 62+.383; 69-~89, 714
921; 69-124, 714924; 89-98, 108, 944218). He cannot dele-
gate his trust but he may employ agents and aftorneys
to assist him (25-509). His authority extends to the
property of the assignor in other states. He receives
the property belonging to the Insolvent estate, converts
it into money, and pays and discharges the debts by
equal proportional distribution among the .creditors,
recognizing valid and subsisting contracts theretofore
entered into by the assignor and instituting proceedings
to set aside all such conveyvances and transferg as are
fravdulent or void as to creditors (89-98, 108, 94.4.218):
Holds any surplus in trust for assignor (32-60, 19+347%
Duty to protect and defend the assigned property and
make it available for the payment of claims (31-505,
Not required to invest funds. When liable
for interest (49-170, 514909). L

18. Miscellaneous—Irrevocable (48-396, 514.222). Pref-
erences allowable (48-396, 514222). Reformation (53-201,
5441111). Xstoppel to attack (51-1, 524974). Effect of
appointment of receiver under G. 8., 18%4 c¢. 76 (62-501,
65478, 632). Assignor must convey hig entire interest'in
the property (3-389, 282). Liability of assignee for rent
(57-121, 58+689; 60-305. 624+335). Deed. of assignment
how far controlling (39-520, 404827; 413, 6, 424539; 42-22,
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;23—486; 70-290, 734+146). 125-24, 1454404; @30-392, 1534

9783. Assignment of real estate—Record—If land
or any interest therein be embraced in the assignment,
a copy thereof, certified by such clerk, shall be filed
for record with the register of deeds of the county
wherein the land lies; and every such assignment not
so filed shall be void as against any subsequent pur-
chaser in good faith and for a valuable consideration
of the same land, or any interest therein, whose con-
veyance is first duly recorded, and as against any at-
tachment levied thereon or judgment lawfully obtained
against the person in whose name the title to sueh

land appears of record prior to the filing for record of

such certified copy. (4612) [8327]

38-316, 374448 40-494, 424398; 58-3n1. 309, 59+1023;
68-233, T1431. G. S. 1894 § 4298 a registry law (97-38,
10541126).

9784. Duty of clerk—The clerk shall indorse upon
such assignment the day, hour, and minute of filing the
same.
and all papers filed and orders made in the matter of
the assignment shall be noted therein as in the case
of a.civil action. (4613) [8328]

32-71, 194-385.

9785. Schedule of debts and estate—Within ten days
of making any such assignment, the debtor shall file
with such clerk a schedule, under. his oath, containing:

1. A list of the names of all his creditors, and the
place of residence of each, if known to him, and if not,
a statement to that effect.

2. A statement of the sum owing to each creditor,
the nature of the debt, the cause and consideration
thereof, and the place where it arose, and, if secured
by judgment, mortgage, collateral, or otherwise, the
nature of the security.

3. An inventory of his estate, real and personal, in
law or in equity, showing the nature and value of each
item thereof, and all incumbrances thereon to the best
of his knowledge, information, and belief. (4614)
[8329] )

Failure to file not fatal (26-141, 14830; 32-71. 74, 193}
385). Schedule as evidence (49-322, 5141056). Schedule
held not to limit &opertévoconveyed by deed of assign-

ment (38-816, 37+ urt may require assignee to
file or correct inventory (26-141, 14+830; 32-71, 75, 194385).

9786. Assignee’s bond—Before entering upon the
duties of his trust, and not later than five days after
the filing of such schedule, the assignee shall file with
such clerk a bond to the state, to be approved by a
judge of such court, in an amount at least double the
value of the estate assigned, as shown by the inventory,
if filed, and, if not, by affidavit of the debtor, condi-
tioned for the falthful performance of his duties., At
any time thereafter, in its discretion, the court may
require the assignee to give a new or an additional
bond. Whenever. the assignee fails to perform any of
his duties as such, or to comply with any order of the
court,s upon leave of the.court first obtained, any
creditor may bring an action upon such bond to obtain
satisfaction of his claim. (4615) [8330]

Filing bond not essential to initiation of trust and
jurisdiction of court. Powers of assignee before filing
(24-295; 41-304, 43467; 69-69, 75, 714921). Retention of
bond by judge until after time for filing (35-248, 284
504). Time for filing when no schedule filed (32-71, 194
386). TFiling bond before schedule (26-141, 143, 14830).
Assignee removed and receiver appointed. Action by
receiver on bond of assignee (35-340, 294+156). Failure
to obtaln leave of court before action on bond not a

ground for demurrer (78-228, 8041118). Liability on

lrond. Failure to present claim to probate court (77-59,
794651).
9787. Notice to creditors—Upon taking possession

of the estate assigned, the assignee shall forthwith
give at least one week’s published notice of the assign-
ment, and he shall also forthwith mail such notice to
each creditor who is named in the schedule, or of whom
he may receive mformatxon (4616) [8331]

39-382, 404368.

ASSIGNMENTS FOR BENEFIT OF CREDITORS

The proceeding shall be entered in his register, "

§ 9783

9788. Fraudulent conveyances—In all cases of gen-
eral assignments for the benefit of creditors, the as-
signee shall represent the creditors of the assignor as
against all transfers and conveyances of his .property
which were fraudulent as to them, and shall have all
the rights of such creditors in their avoidance. (4617)
[8332]

Applicable to assignments under insolvency law of
1881 (37-82, 84, 33+117; 46-80, 81, 48+447). May main-
tain action to determme adverse claxms (31-505, 184.645).
Presumption that assignee represents creditors who are

entitled to attack transfer (67-287, 69+920; 80-223, 228,
83450; 88-35, 924+511), Assignee may avoid any fraudu-

lent convevance (46-80, 481447; 47-507, 50+696: 48-396,
514+222; 68-282. 714389; 70-125. 130. 724+963: 73-198, 201,
75.1053; 75-168, 173, 77+820: 80-223. 83450), whether

within or without the state (89-98, 944+218). May replevy
personalty transferred in fraud of creditors or sue the
vendee for the value (73-198, 7541053) Pleading ap-
pointment.as receiver (43--297, 45+434; 67-24, 694475).

9789. Proof of claim—Order of payment—No claims -

or demands except debts owing to the United States

or to the state, or taxes or assessments against the

debtor or the property assigned, shall be paid, unless
proofs thereof verified by the creditors be presented
to the assignee. After payment of the charges and
expenses of making the assignment and executing the
trust, he shall pay the debts of the assignor in the
order following:

1. Debts owing to the United States and to the
state, and all taxes and assessments against the debtor
or the property assigned, shall first be paid.in full.

2. Wages of servants, laborers, mechanics, and
clerks for services performed for the debtor within
three months next preceding the assignment shall next
be paid in full if there be sufficient wherewith to do so,
and, if not, they shall be paid pro rata; but, to entitle
any creditor to payment under this subdivision, his
proof of claim must set forth facts showing that he is
entitled hereunder.

3. All other debts shall be paid in full if there be
sufficient left wherewith to.do so, and, if not, they shall
be paid pro rata: Provided, that no debt for which
the c¢reditor holds a mortgage, pledge, or other security
shall be paid until he has exhausted his security, or
has surrendered it to the assignee. (4618) [8333]

Subd. 1 (64—400, 402, 674212; 70-393, 397, 73+151: 166
Fed 576. 171 Fed. 81, 96 C C. A. 185). Subd. 3 (46-25, 29,
484441; 64-250, 252. 664986: {5—433, 894.318). Charges of
executing trust (80-188, 834+134). 146-344, 178+817.

9790.
least twenty days before paying any dividend or dis-
tributing any of the trust estate, the assignee shall file
with such clerk a verified statement containing a list
of all the creditors who have presented to him proofs
of claim, as hereinbefore provided, and showing the
nature and amount of each such c¢laim; and, when any
creditor thereafter shall present’ proof of claim to the
assignee, he shall file a similar statement thereof, and
pay nothing thereon until the expiration of twenty
days thereafter. (4619) [8334] -

9791. Powers of court—Removal and discharge—
The distriect court shall have supervision of all pro-
ceedings under this chapter. On petition of a creditor,
the court, in its discretion, may from time to time re-
quire the assignee to render an account, and to file a
report of his proceedings and of the condition of the
trust estate, and may order distribution thereof. For
cause shown, it mdy, in its discretion, remove the as-
gignee, and appoint another instead, who shall give
bond as the court may direct; and the order of re-

moval and appointment shall, in terms, transfer all the

trust estate to the new assignee, and may be filed for
record with the register of deeds of any county where-
in any land affected by the assignment is situated.
Upon removal of an assignee, the court may require
him to deliver to the new assignee all property, books
of account, and vouchers belonging to the trust estate,

1360
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to execute all necessary transfers, and to render an
account and report of all matters connected therewith.
When such assignee has complied with all the orders
of the court, and whenever any assignee has completed
his trust, he may apply to the court for his discharge,
first giving three weeks’ published notice of such appli-
cation; the last publication to be not more than three
weeks prior to the hearing thereon. If upon the hear-
ing -the court is satisfied that the assignee is entitled
to such discharge, it shall so order; but if, in its opin-
jon, anything remains to.be done by him, it shall re-
quire the performance thereof before making such
order. But a discharge shall not be refused because
of any failure of the assignee to comply with the forms
of law, if no damage has thereby resulted to any per-
son. Such order shall have the effect of discharging
the assignee and his sureties from all further responsi-
bilities in respect to the trust. When the trist estate

CONTEMPTS

§ 9792

is taken out of the hands of the assignee by proceed-
ings in bankruptcy in the federal court, the assignee
may be discharged upon showing that he has fully ac-
counted with the trustee in bankruptcy, and turned
over to him the whole trust estate. And when the
trust estate is taken out of the hands of the assignee
by legal proceedings in any court, or the assignment
is declared void as to creditors, or for any reason the
further administration of the trust is rendered im-
practicable, inadvisable, or nugatory,, the assignee shall
in like manner be discharged. (4620) [8335]

Supervisory power of court (24-232, 241; 24-295, 297;

26-141, 143, 14+830; 41-304, 306, 43467, 44-76, '464204). - Re-~
moval of assignee (4-13, 1; 6-375, ; 24— 232; 41—304
306, 43467; 41-325, 43+385 -55—130 56-+587; 58—205 212,

o9+1003 58-313, 59+1044 59-323, 61+330 68-414, 419, 71+
679; 77-59, 794651; 77-402, 80+300) Court should dis-
allow unauthorxzed c]alms without reference to agree-
ment between assignor and assignee (24-232). Court

cannot revoke or change assignment (48-396, 514322).
186+4-787. L.

CHAPTER 90

INSOLVENCY

As this chapter is inoperative while the federal bank-
ruptey act is in force, 76-118, 78+1038; 116-142, 1334561;

9792
165~-M
06~NW

203
402 ’

l the same is not printed in this compilation,

CHAPTER 91

CONTEMPTS

9792. Direct contempts deﬁned—EContempts of court
are of two kinds—direct and constructive. Direct con-
tempts are those occurring in the immediate view and
presence of the court, and arise from one or more of
the following acts: A8

1. Disorderly, contemptuous, or insolent behavior
toward the judge while holding court, tending to in-
terrupt the due course of a trial or other judicial pro-
ceedings.

2. A breach of the peace, boisterous conduct, or
violent disturbance, tending to interrupt the busmess
of the court. (4638) [8353]

Distinction between direct and indirect contempts (60—
478, 624831). A party may 'be punished for contempt for
refusing to pay alimony (26-9, 464446; 30-260, 1534117;
'39-394, 404-360; 40-4, 414+1076; 42-40, 434686; 63—443, 65+
728; 61-120, 634+169; 69-427, 724451); for disobeying an
injunction (27250, 41619, 6+776 52-283, 53+1157; 71-383,
73+1092; 78-464, 81+323) for per51st1ng in a’ certain
course of examining w1tnesses contrary to order of
court (41-42,. 424538); for refusing to turn over assets
in insolvency proceedings (56-397, 574+940); for refusing
\to obey an order in supplementary proceedings (23-411;
30-487, 16+398); for ‘entering judgment notwithstand-
ing a stay (53-102, 544940); for refusing to pay over
money to a receiver (71-383, 73+1092); for giving infor-
mation derived by an officer of court as to proceedings
pending against parties accused of crime (87-161, 914
297). A party cannot be punished for contempt for
failure to perform an act not in his power (8-214, 185;
63-443, 654728); for failing to plead (1-203, 176); for
merely reading an affidavit for change of venue for
prejudice of judge (3-274, 188). Insulting language and
contemptuous behavior of counsel (110-446. 12511020).
As to abusive criticism of court (104-88, 1164212; 113-
96, 1294+148). See also, 128-153, 1504383.

9793. Constructive éontempts defined—Constructive
contempts are those not committed in the immediate

’

presence of the court, and of which it has no personal
knowledge, and may arise from any of ‘the following
.acts or omissions:

1. Misbehavior in office, or other wilful neglect or
violation of duty, by an attorney, clerk, sheriff, cor-
oner, or other person appointed or elected to perform a
judicial or ministerial service.

2. Deceit or abuse of the process or proceedings of
the court by a party to an action or special proceeding.

3. Disobedience of any lawful judgment, order or
process of the eourt.

4., Assuming to be an attorney or other officer of
the court, and dcting as such without authority.

5. Rescuing any person or property in the custody
of an officer by virtue of an order or process of such
court. - ‘ B

6. Unlawfully detaining a witness or. party to an
action while going to, remaining at, or returning from
the court where the action is to be tried.

7. Any other unlawful interference with the process
. or proceedings of a court.
8. Disobedience of a subpcena duly served or re-
fusing to be sworn or to answer as a witness.

9. When summoned as a juror in a court, neglect-
«ing to attend or serve as such, improperly conversing
with a party to an action to be tried atv such court or
with any person relative to the merits of such action,
or receiving a communication from a party or other
person in reference thereto, and failing to immediately

disclose the same to the court.
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