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§9705-1 CH. 85—OFFICIAL AND OTHER BONDS—FINES AND FORFEITURES 

b y ' t h e surety re ta ining and act ing on it without sug­
gest ing defect. 176M113, 222NW573. 

The amendment by Laws 1929, c. 369, §2, does not apply 
to St. Paul, which has a home-rule charter . Guaranteed 
Concrete Co. v. G., 185M454, 241NW588. 

0705-1: Notice.^-The commissioner of insurance 
or the county auditor in whose office the written notice 
above specified is filed shall upon receipt of said writ­
ten notice mail one copy of the same by registered 
mail to the principal contractor, at his last known ad­
dress, and to each of the sureties on his bond, at their 
last known addresses, and the claimant shall at the 
time he files said written notice furnish the commis­
sioner t)f insurance or the county auditor in whose 
office the notice is filed at least two copies of said 
notice. The commissioner of insurance or county au­
ditor with whom said notice is filed shall be entitled 
to charge a fee of $1.00 for filing said notice and mail­
ing the copies as herein provided; and provided 
further that the failure of the commissioner of insur­
ance or the county auditor with whom said notice is 
filed to mail said copies as herein provided, shall in 
no way affect the validity of the claim or the right of 
the claimant to maintain an action thereon. (Act Apr. 
25, 19z„, c. 369, §3.) 

9705-2. Not to affect pending actions.—This act 
shall not affect any action or proceedings now pend­
ing in any of the courts of this state. (Act Apr. 25, 
1929, c. 369, §4.) 

9705-3. Effective May 1, 1929.—This act shall 
take effect and be in force from and after May 1, 
1929. (Act Apr. 25, 1929, c. 369, §5.) 

9706. Actions for fines, forfeitures, and penalties, 
etc. 

Actions with respect to money found in forfeited 
gambling devices. Op. Atty. Gen., June 19, 1931. 

9 7 0 7 . F ines , h o w disposed of. 
Amount of forfeited bail bond paid into municipal 

court must be paid into county t reasury. Op. Atty. Gen., 
Oct. 5, 1929. 

Fine of one under complaint of inspector in depar t ­
ment of agriculuture, dairy and food, was properly re ­
mitted to county of conviction. Op. Atty. Gen., July 9, 
1932. 

9 7 0 8 % . * * * * * * * 

DECISIONS RELATING TO CHAPTER IN GENERAL 
1. Liability in general . 
Official bond covering term of officer and "until suc­

cessor is elected and qualified" extends only for a rea­
sonable t ime after expiration of term. American Surety 
Co. v. Independent School Dist., (CCA8), 53F(2d)178. 
See Dun. Dig. 8021. 

CHAPTER 86 

Actions to Vacate Charters, Etc., and to Prevent 
Usurpations 

9709. To annul act of incorporation—Fraud. 
179M373, 229NW353. 
9710. To vacate charter, etc. 
179M373, 229NW353. 

9711. For Usurpation of office, etc. 
Action by quo war ran to to test t i t le to office in pri­

vate corporation may be brought in the district court 
by other officers and stockholders of the corporation 
wi thout application to, or action by, the a t torney gen­
eral. 179M373, 229NW353. 

9717. Judgment for usurpation—Fine. 
Where a county commissioner accepts an incom­

patible office and enters upon the performance of the 
duties of such office, a vacancy as county commissioner 
exists, and he may not reassume the duties of the of­
fice of county commissioner after having resigned the 
incompatible office before the board of appointment had 
acted. Op. Atty. Gen., Feb. 8, 1932. 

Where office of county commissioner is rendered va­
cant by officer's acceptance of an incompatible office, 
such officer may not be reappointed even after he has 
resigned the incompatible office. Op. Atty. Gen., Feb. 8, 
1932. 

CHAPTER 87 

Special Proceedings 
MANDAMUS 

9722. To whom issued. 
1. When will He. 
Where commerce commission suspends sale of reg­

istered securities pending a hear ing to show cause why 
regis t ra t ion should not be cancelled, and before the 
hear ing the corporation requests a cancellation of the 
registrat ion, the commission has no r ight to compel the 
production of its records and papers, in the absence of 
some specific allegation of a violation of the Blue Sky 
Law. 172M328, 215NW186. 

A wri t will not be granted where, if issued, it would 
prove unavail ing or where lapse of t ime has rendered 
the relief sought nugatory. 173M350, 217NW371. 

Peti t ioner must show he is entitled to relief sought 
but where he seeks to compel public officials to form a 
governmental duty they are presumed able to perform 
and the burden is upon them to show the contrary. 173 
:M350, 217NW371. 

Where discretion of town supervisors with respect to 
the opening of a road has been exercised in an a rb i t ra ry 
and capricious manner, the court may exercise control, 
but it must be made to appear tha t there are not only 
available funds but also sufficient available funds to do 
whatever else may, in the reasonable judgment of the 
board, be needful on the other town roads. 175M34, 220 
NW1G6. 

When an executive or administrat ive body determines 
a mat ter involving the exercise of its discretionary 
power the courts do not interfere. 175M583, 222NW285. 

Mandamus is not the proper remedy to correct an er­
ror in fixing the time of trial , but if the tr ial court re ­
fuses to proceed wi th trial , mandamus is the remedy. 
State ex rel. Collins v. Dist. Ct. of Ramsey County, 176 
M636, 222NW931. 

Power given by 62609 to town board to determine nec­
essity of cut t ing down hedges and trees in highway is 
discretionary and cannot be controlled by mandamus. 
177M372, 225NW296. 

Mandamus does not issue from this court to review a 
judgment of the district court entered upon the hear ing 
of a motion to dismiss an action brought by the relator, 
a resident and citizen of another state, under the Fed­
eral Employers ' Liability Act to recover damages sus­
tained while in the employ of a railroad engaged in in­
ters ta te commerce in such other state. State ex rel. 
Boright v. Dist. Ct. Steele County. 178M236, 226NW 
569. 

Will not be granted to compel county to publish an­
nual s ta tement in newspaper unlawfully enter ing into 
agreement with other papers to obtain contract. 178M 
~484, 227NW499. 

The wri t will not lie to compel the a t torney general 
to t ry a civil action brought by the s ta te a t the "next 
term" of court. 178M442, 227NW891. 
- The duties imposed on the governor by Mason's Minn. 
St., §§6954, 6955, re la t ing to the removal of officers, is 
discretionary and not ministerial, and mandamus will 
not lie. 179M337, 229NW313. 

Where town board was without funds, and agreement 
between towns as to allotment of town road for repairs 
was uncertain, mandamus to compel compliance with 
contract would not issue. 179M392, 229NW577. • -

Mandamus may be used to enforce r ight of a member 
of an incorporated relief association to be placed on 
pension roll under Its by-laws. 181M444, 232NW797. 
See Dun. Dig. 5752, 5767. 

The g ran t ing or withholding the remedy of mandamus 
rested in the discretion of the t r ia l court, and the g ran t ­
ing of the wri t was not error. State v. Magie. 183M60. 
235NW526, See Dun. Dig. 5752a. 

The legal remedy of mandamus Is granted on equi­
table principles, and the re la tor may be rejected if he 
has not "clean hands." State v. Magie, 183M60, 235NW 
526. See Dun. Dig. 5758, 5752(81). 

Title to a public office cannot be determined in man­
damus proceeding, but temporary possession of the of­
fice pending lit igation to t ry t i t le thereto may be con-
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