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Sec. 49. It can only be served by an elector of this state, and the By whom served
service thereof shall not be deemed complete unless the party serving the ;{Zarf"s'{,::“‘
same tenders to the person in whose custody the prisoner is, if such per-
son is a sheriff] coroner, constable or marshal, the fees allowed by law for
bringing up such prlaoner The officer granting the writ may in his dis-
cretion: require a bond in a penalty not exceeding one thousand dollars, Bond moy be re-
with sufficient sureties, conditioned that the obligors will pay all costs and et
expenses of the proceeding and the reasonable charges of restoring the
prisoner to the person from whose custody he was taken, if he is re-
manded. Such bond shall run to the sherift’ of the county and be filed
in the office of the clerk of the court from which the writ issues.

Sec. 50. Every writ of habeas corpus issued pursuant to this chapter, Writ,howserged.
may be served by delivering the same to the person to whom it is directed ;
if he cannot be found it may be served by being left at the jail, or other
place in which the prisoner is confined, with any under officer or other
person of proper age having charge, for the time, of such prisoner.

Sec. 51. If the person on whom the writ ought to be served conceals: How servea if
himself, or refuses admittance to the party attempting to serve the same, person conceals
it may be served by affixing the same in some conspicuous place on the
outside, eithér of his dwelling house or of the place where the partyis
confined. .

Sec. 52. If the writ is returnable at a certain day, such return shall Return to be
be made, and such prisoner produced at the time and place specified there- =3 *hen-
in; if itis returnable forthwith, and the place is within twenty miles of
the place of service, such return shall be made, and such prisoner pro-
duced within twenty-four hours; and the like time shall be allowed for
every additional twenty miles.

Sec. 53. Nothing contained in this chapter shall be construed to re- Court may issue
. . writ to bring up
strain the power of any court to issue a writ of habeas corpus, when grgenerto testify
necessary to bring before them any prisoner for trial, in any criminal case
lawfully pending in the same court, or to bring any prisoner to be ex-
amined as a witness in any action or proceeding, civil or criminal, pending
in such court, when they think the personal attendance and examination
of the witness necessary for the atiainment of justice.

CHAPTER LXXXI.

FORECLOSURE OF MORTGAGES.

BECTION SEcTroN
FORECLOSURE BY ADVERTISEMENT. 5. Notice of foreclosure, how given.

1. Mortgages for by adver t, when. 8. Notice shall specify, w!
2. Conditions precedent to giving notice. 7. Sale, how and by whom umde
3. Mortgage may be foreclosed for each install- 8. Sale may be adjourned.

ment. 9. Separate farms or tracts to be sold sepamtely.
4. Mortgaged premises, how gold P dsofsale, 10. Who may purchase.

how applied. . 11, Officer to give purchaser certlﬂca.te
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12. Effect of certificate 26. Preliminary judgment, how entered.
13. Who may redeem, and when. 27 Transcript of judgment tobe furnished sheriff,
14. Redemption, how made. 28. Who may bid off premises—sheriff may take
15. Certificate of redemption to be given—void, receipt as cash, when.

when—effect of redemption. 29. Report of sale shall be confirmed or re-sale or-
16. Creditors may redecm, when and in what or- deréd.

der. 80. Clerk to enter satisfaction of judgment, when.

17. Interest acquired on sale subject to lien of at- 81. Who may redeem, when and how.

tachment or judgment. 82. Certain provisions of title one to apply.
. 18. Surplus on sale, how disposed of. 33. Final decrce granted, when—form and effect of
19. Evidence of sale, how perpetuated. such decree.
20. Afildavits shall be recorded—evidence. 84. Surplus on sale, how dispoged of.

21. Register to make note of record of affidavits.  85. Surplus to be invested, when.
22. Effect of record of affidavits and certificates 36, Action to foreclose mortgage for installment.
- FORECLOSURE BY ACTION. dismissed, when.
23. Mortgages, how foreclosed in court. 87. Proceedings stayed, when.
24. Action of foreclosure, how governed. 88. Court may order sale of whole of mortgaged
25. Service by publication allowed as to certain premises, when. .
. ) parties—judgment taken as tosuch parties, 89. May compel delivery of possession by order.
without security.

Af N ¥ S AT
Uﬂ\;,'f\} SRl \ TITLE I.
FORECLOSURE BY ADVERTISEMENT.

Mortange fore- Secrion 1. Every mortgage of real estate, containing therein a power
closed by adver-  of sale; upon default being made in any condition of such mortgage, may
isement, when, . . . N
6 Miu. 168. be foreclosed by advertisement, in the cases and in the manner hereinafter
. " specified. : )
Conditions prece-  SEC. 2. To entitle any party to give a notice as hereinafter prescribed,
dent lo8INE  4nd to make such foreclosure, it is requisite:

First. That some default in a condition of such mortgage has occurred
by which the power to sell has become operative ;

Second. 'That no action or proceeding has been instituted at law, to
recover the debt then remaining secured by such mortgage, or any part
thereof; or if the action or proceeding has been instituted, that the same
has been discontinued, or that an execution upon the judgment rendered
therein has been returned unsatisfied, in whole or in part; and,

Third. That the mortgage containing such power of sale has been duly
recorded, and if it has been assigned, that all the assignments thereof have
been recorded.

Mortgagemaybe  OEC. 3. When a mortgage is given to secure the payment of money

forcclosed for by jnstallments, each of the installments, either of principal or interest,

each installment. . .

4 Min. 172. mentioned in such mortgage, may be taken and deemed to be a separate

8 Min. 6. and independent mortgage; and such mortgage for each of such install- -
6(/ ments, may be foreclosed in the same manner, and with the like effect, as

if such separate mortgage was given for each of such subsequent install-
ments, and a redemption of any such sale by the mortgagor shall have the
like effect as if the sale for such installments had been made upon an inde-
pendent prior mortgage.
Mortgaged prem-  OEC. 4. In such case if the mortgaged premises consist of separate and
i}f:jéé‘e‘:l‘: seld—  distinct farms or tracts, only such tract, or tracts, shall be sold as are suffi-
how applied.  * cient to satisfy the installment or installments then due, with interest and
costs of sale, but if said premises do not consist of such separate and dis-
tinct farms or tracts, the whole shall be sold, and in either case the pro-
ceeds of such sale shall, after satisfying the interest, portion or installment
(\/ of the principal due, with interest and costs of sale, be applied toward
the payment of the residue of the sum secured by said mortgage, and not
due and payable at the time of such sale, and, if such residue does not
bear interest, such application shall be made with a rebate of the legal in-
terest for the time during which such residue shall not be due and payable,
and the surplus, if any, shall be paid to the mortgagor, his legal represent-
atives or assigns. .

-
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Skc. 5. Notice that such mortgage will be foreclosed by sale of the
mortgaged premises, or some part of them, shall be given by publishing
the same for six successive weeks, at least once in each week, in a news-
paper printed and published in the county where the premises intended to
be sold, or some part thercof, are situated, if there is one, if not, then in
a newspaper printed and published at the capital of the state. In the lat-
ter case, a copy of such notice shall be served, at least four weeks before
the time of such sale, on the person in possession-of the mortgaged prem-
ises, if the same are occupied, but when they are not occupied, and the
mortgagor, his heirs or personal representatives reside in the county where
such premises lie, then on such mortgagor, his heirs or personal represent-
“atives, as the case may be; proof of such service may be made, certified
and recorded, in the same manner and with like effect as proof of' the pub-
lication of a notice of sale under a mor tgage.

Sec. 6. Every notice shall spécify :

First. The names of the mortgagor and of the mortgagee, and the i

assignee, if any; ¢

Second. The date of the mortgage, and when recorded ;

Third. The amount claimed to be due thereon, and taxes, if any,
paid by the mortgagee, at the date of the notice ;

Fourth. A description of the mortgaged premises, conforming substan-
tially to that contained in the mortgage ; and, ,

Fifth. 'The time and place of sale.

Sec. 7. The sale shall be at public vendue, between the hours of nine
o’clock in the forenoon, and the setting of the sun, in the county in which
the premises to be sold, or some part thereof, are situated, and shall be
made by the sheriff of the county, or his deputy, to the highest bidder.

Sec. 8. Such sale may be postponed from time to time, by inserting
a notice of such postponement, ay soon as practicable, in the newspaper in
which the original advertisement was pnblished, and continuing such pub-
lication until the time to which the sale is postponed, at the expense of the
party requesting such postponement.

Sec. 9. If the mortgaged premises consist of separate and distinct
farms, or tracts, they shall be sold separately, and no more farms or tracts,
shall be sold, than are necessary to satisfy the.amount due on such mort-
gage at the date of the notice of sale, with interest, taxes paid, and costs
of sale.

Skc. 10. The mortgagee, his assigns, or his, or their legal representas
tives, may fairly, and in good faith, purchase the premises so advertised,
or any part thereof, at such sale.

Skc. 11, Whenever any sale of real property is made, under a power
of sale contained in any mortgage, the officer shall make and deliver to
the purchaser a certificate under his hand and seal containing:

First. A description of the mortgage under which such sale is made ; H

Second. A description of the real property sold;

. Third. 'The price paid for each parcel sold separately;

Fourth. The date of the sale and name of the purchaser:

Fifth. 'The time allowed by law for redemption.

Said certificate shall be executed, proved, or acknowledged, and record-
ed a§ required by law for a conveyance of real estate within twenty days
after such sale.

Sec. 12. Such certificate so proved, acknowledged and recorded shall,
upon the expiration of the time for redemption, operate as a conveyance
to the purchaser, or his assigns, of all the right, title and interest of the
mortgagor in and to the premises, named therein, at the date of said mort-
gage without any other conveyance whatever..

Notice of fore-
closure, how"
given.

4 Min, 32.

6 Min. 200.

7 Min. 46.

7 Min. 49.

/%69 — Jo
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4 Min. 542
6 Min. 168.
7 Min. 159.
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8 Min. 432.
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Who may re-
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deem, when and
in what order.

Interest acquired

on sale, subject
GL, to attachment or

Jjudgment.

Surplus on sale,
how disposed of,

Sec. 13. The mortgagor, his heirs, executors, administrators or assigns,
whose real property is sold in conformity to the provisions of -this chapter,
may within twelve months after such sale, redeem such property as here-
inafter provided, by paying the sum of money for which the same was
sold, together with interest on the same, at the rate of seven per cent. per
annum, from the time of such sale.

Src. 14, Redemption shall be made as follows: The person desiring
to redeem, shall pay to the person holding the right acequired under such
sale, or for him to the shieriff, who made the sale or his successor in oflice,
the amount required by law for such redemption, and shall produce to such
person or officer :

First. A certified copy of the docket of the Judgment or the deed of
conveyance or mortgage, or of the record or files evidencing any other
lien under which he claims the right to redeem, certified by the officer in
whose custody such docket, record, or files shall be;

Second.  Any assignment necessary to establish his claim, verified by
the affidavit of himself, or of a subscribing *witness thereto, or of some
person acquainted with the sighature of the assignor;

Third. An affidavit of himself or his agent, showing the amount then
actually due on his lien.

Sec. 15. The person or officer from whom such redemption is made,
shall make and deliver to the person redeeming a certificate under his
hand and seal, containing :

First. The name of the person redeeming, and the amount paid by
him on such redemption ;

Second. A description of the sale from which such redemption is m'\de,
and of the property redeemed ;

Third. Stating upon what claim such redemption is made, and if upon
a lien, the amount claimed to be due thereon at the date of redemption. -

-Such certificate shall-be executed and proved or acknowledged and
recorded, as provided by law for conveyance of real estate, and if not o
recorded within ten days after such redemption, such redemption and cer-
tificate is void, as against .any person in good faith making redemption
from the same person or lien. If such redemption is made by the owner
of the property sold, his heirs or assigns, such redemption annuls the sale ;
if by a creditor holding a lien upon the property or some part thereof,
said certificate so executed and proved or acknowledged and recorded,
operates as an assignment to him of the right acquired under such sale,
subject to such right of any other person to redeem, as is, or may be pro-
vided by law.

Sec. 16. If no such redemption is made, the senior creditor having a
1i€h, legal or equitable, on the real estate or some part thereof, subsequent
to the mortgage, may redeem within five days after the expiration of said
twelve months ; and each subsequent creditor having such lien, within five
days after the time allowed all prior lien holders, as aforesaid, may redecm
by paying the amount aforesaid and all liens prior to his own held by the
party from whom the redemption is made: provided, that no creditor
shall be entitled to redeem unless, within the year allowed for redemption,
he files notice of his intention to redeem in the registry of deeds where
the mortgage is recorded.

Sec. 17. The interest acquired upon any such sale is subject to the
lien of any attachment or judgment, duly made or docketed, against the
person holding the same, as in case of real property, and may be attached,
or sold on execution, in the same manner.

Sec. 18. If after sale of any real estate, made as herein prescribed,
there remains in the hands of the officer making the sale, any surplus
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money, after satisfying the mortgage on which such real estate was sold,
and payment of the taxes and costs of sale, the surplus shall be paid over
by such officer, on demand, to the mortgagor, his legal representatives or
assigns.
Sea. 19.  Any party desiring to perpetuate the evidence of any sale Evidence of sale,
made in pursuance of the provisions of this chapter, may procure : o Repuated.
First.  An affidavit of the publication of. the notice of sale, and of ¢ any
notice of postponement, to be made by the plmter of the newspaper in Ve .3 79[ ~230.
which the same was inserted, or by some person in his employ knowing .
the facts ; and,
Second. An affidavit of the fact of any sale pursuant to such notlce, to
be made by the person who acted as auctioneer at the sale, stating the
time and place at which the same took place, the sum bid, and the name
of the purchaser. Which affidavits may be taken and celtlﬁed by any

" officer authorized by law to administer oaths. /% ? < d

97ocourt and in every case the mortgaged premises or some part thereof, e

v

Suc. 20. Such affidavits shall be recorded at length by the register of
deeds of the county in which the premises are sltuated in a book kcpt for afidavits shall
the record of mortgages; and such original affidavits, ’the record thereof, berecordud—

and certified copies of such record, shall be presumptive evidence of the / 5’/ 7(/ 2-50

facts therein contained.

Sec. 21. A note, referring to the page and book where the evidence
of any sale having been made under a mortgage is recorded, shall be made Register to make
by the register recording such evidence, in the margin of the record of e o fecord of
such mortgage, if such vecord is in his office.

Skc. 22. A record of the affidavits aforesaid, and of the certificate
executed on-the sale of the premises, shall be suﬁicxent to pass the title mffect of record _
thereto ; and the said conveyance shall be an entire bar of all claim or ofsfdasits and
equity of redemption of the mortgagor, his heirs and representatives, and 6 Min. 240,
of all persons claiming under -him or them, by virtue of any title subse-

quent to such mor tgawe.

'

TITLE II.

FORECLOSURE BY ACTION.

Sec. 23. There shall be but one method of foreclosing mortgfxges in Mortgiges, how
1 foreclosed by ac-

\

shall be sold at public auction to the highest bidder, to. satisfy the debt
secured, with costs and disbursements.

Sec. 24.  Actions for the foreclosure of mortgages, shall be goveried ction, how gov-
by the same rules and provisions of statute as civil actions, except as erned.
‘herein otherwise expressly prescribed.

Skc. 25. Service by publication, as provided in section five of title Service by pubii-
one, of this chapter, may be made upon all parties to the action against Seages ore
whom no personal Judrrment is sought, and in such case )udgm(,nt may be judgment taken
taken without giving security as %o these parties, at the expiration of security. =
twenty days after the completion of the period of publication; but such /% g~/ /6
parties or any of them shall be permitted to appear and defend, upon good
cause shown, at any time before final decree.

Sec. 26. Judgment shall be entered under the direction of the court, udgment how
adjudging the amount due, with costs and. disbursements, and the sale of gntored in first
the mortgaged premises or some part thereof to satisfy said amount, and

directing “the sheriff to proceed and sell the same, according to the pro-
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. visions of law relating to sales of real estate on execution, and make
report to the court.
Transcript of Sec. 27. A transcript of such judgment shall be made and signed by
judgment to be . the judge, or certified by the clerk, and delivered to the sheriff, and shall
be his authority for making the sale.
Who may bid off Sec. 28. The mortgagee or any one claiming under him may fairly
pretises— and in good faith, bid off the premises at said sqle, and in such case, the

sheriff may take
reccipt s cash,  Statement of such fact in the report of sale, shall have the same effect as

yhen 5. areceipt for money paid upon a sale for cash.
8 Min. 435. Sec. 29. Upon the coming in of the report of sale, the court shall

Ropart of salo grant an order, confirming the same, or if it appears upon due examina-
ed, orresale or- tion, that justice has not been done, may order a re-sale, on such terms as
dered. " are just.
Clerk to enter Sec. 80. Upon confirmation of the report of sale the clerk shall enter
satisfaction of*  gatisfaction of the judgment, to the extent of the sum bid for the prem-
Judgment, when joes less expenses and costs, and for any balance of said judgment exe-
cution may issue as in other cases, but no such execution shall issue on
such judgment until after a sale of .the mortgaged premises and the ap-
plication of the amount realized as aforesaid. .
Who mayredeom  OEC. 81.  The mortgagor or those claiming under hun shall have one
;—eﬁr“(l;fe ;’a‘é;’;n year after the date of the order of confirmation, in which to redeem the
tion. premises sold or any separate portion thereof, by paying the amount bid
therefor with interest thereon from the day of snle, and judgment creditors
’ may redeem in the order and manner specified in title one of this chap-
_ /é ter : provided, that no creditor shall be entitled to redeem, unless within
the year allowed for redemption he files notice of his intention to redeem
] in the office of the district court where the judgment is entered.
Provisionsoftitle  SEC. 82. The provisions of sections three, four, nine, eleven, fourteen,
one to 'Lpply fifteen and seventeen of title one aforesaid, Shall apply to and govern
) proceedings under this title.
‘f Skc. 83. At the expiration of the time allowed for redemption, and

Final decree
no one redeeming, the court upon the application of the purchaser or his

ranted, when
orm and effect

of such decree, | - 288igns shall grant a final decr ee, which shall recite the judgment afore-

¢ f
v said, the fact of sale, the premises sold, and the amount bid therefm and
that no redemption has been made, and shall adjudge and decree that the
title to said premises is in said purchaser or his assigns free and clear of
all equity of redemption on the part of any one who is a party to the
} judgment. Such decree being recorded in the office of the register of
deeds of the county in which the premises lie, shall be effectual to pass
the title to the same as against the parties aforesaid.
Surplus on sale, ‘Sec. 84, Whenever there is a sale for cash under the provisions of
how disposed of. - this title; and after satisfying the mortgage debt with costs and expenses,
there is a surplus, it shall be blought Tnto court for the benefit of the
- mortgagor or the person entitled thereto, subject to the order of the court.
Surplus tobe in-  SEC. 85. If such surplus, or any part thereof, remains in the said
vested, when.  court, for the term of three months, without being applied for, the district
judge may direct the same to be put out at interest, subject to the order
of the court, for the benefit of the defendant, his representatives or as-
. signs, to be paid to them by the order of the court.
Action to fore- Sec. 36. Whenever an action is brought for the foreclosure of any
gggieng;gﬁg‘;&'u"ty mortgage upon which there is due any interest, or any portion or install-
dismissed, when, ment of the principal, and there are other portions or installmenis to be-
come due subsequently, the action shall be dismissed upon the defendant’s
bringing into court, at any time before the judgment of sale, the principal
-and interest due, w1th costs.
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Sec. 87. If, after a judgment of sale is entered against a defendant Proceedings
in such case, he brings into court the principal and interest due, with Sed when.
costs, the proceedings in the action shall be stayed, but the court shall
enter a judgment of foreclosure and sale, to be enforced by a further or-
der of the court, upon a subsequent defuult in the payment of any portion,
or installment of the principal, or of any interest thereafter to grow due.

Sec. 38. Nothing herein contained shall be so construed as to prevent Court may order
the court from adjudging that the whole of the mortgaged premises shall o e
be sold, notwithstanding they consist of distinct farms or tracts, whenever iscs, when.
it is made to appear that a sale of the whole will be most beneficial to
the interests of the parties.

‘Sec. 89. Whenever possession of lands foreclosed as aforesaid is May compelge-
wrongfully withheld after final decree, the court may compel delivery of gouty oipecs

possession to the party entitled thereto by order directing the sheriff to

effect such delivery.
/596 — _//7

CHAPTER LXXXII. ,

CONFESSION OF JUDGMENT WITHOUT ACTION.

SECTION . SEcTION .

1. Judgment by confession, in what cases allow- 6. Effect of judgment entered under provisions
ed. of this chapter.

2 Statement shall be made—shall'contain, what.

8. Shall be filed with clerk who ghall enter judg- SUBMITTING CONTROVERSY WITHOUT ACTION.

ment—judgment roll, what. 7. Matter in dispute may be submitted to court,
4. Judgment may be entered on plea of confes- when and how.

gion. 8. Judgment, how entered—what constitutes
5. Clerk may enter judgment on plea of confes- Jjudgment roll.-

sion, when.

- SectioN 1. A judgment-by confession may be entered without action, yuagment by
“either for money due, or to become due, or to secure any person against fv"l:‘fgsc“l‘f“: ;‘]‘;
contingent liability on behalf of the defendant, or both, in the manner lowed.
prescribed by this chapter. ) : -
Sec. 2. A statement in writing shall bg made, signed by the defend- Statement shall
ant, and verified by his oath, to the following effect: bo made—shall
First. It shall authorize the entry of judgment for a specified sum; 7 Min. 487.
Second. If it is for money due or to become due, it shall state con-
cisely the facts out of which it arose, and show that the sum confessed
therefor is justly due, or to become due.
Third. 1If it is for the purpose of securing the plaintiff against a con-
tingent liability, it shall state concisely the facts constituting the liability,
and show that the sum confessed therefor, does not exceed the same.
Sec. 8. The statement may be filed with the clerk of the district Shall be filed
court, who shall indorse upon it, and enter in a judgment book a judg- Fia tere o
ment of the district court for the amount computed. The statement and ment—jndgment

verification, with the judgment indorsed thereon, become the judgment ™™
roll. ' ’



