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CH. 79—COSTS AND DISBURSEMENTS §9493 

CHAPTER 79 

Costs and Disbursements 
0470 . Agreement as to fees of attorney—Etc. 
Costs were unknown at common law and depend upon 

s ta tu tory authori ty. State v. Tifft, 185M103, 240NW354. 
See Dun. Dig 2226. 

10. Contract with attorney. 
Burden was upon at torney to prove tha t his services 

were rendered under circumstances from which a promise 
to pay should be implied. Er t sgaard v. B., 183M339, 
237NW1. See Dun. Dig. 702(93). 

0 4 7 1 . Costs in district court. 
1. Who prevailing party. 

; 173M559, 218NW730. 
0. In general. 
A party who succeeds and is awarded and paid his 

taxable costs and disbursements has no further claim 
against his adversary for at torney's fees and expenses 
in excess of taxable costs. 181M322, 232NW515. See Dun. 
Dig. 2194(4). 

Judgment creditor waived payment of dollar fee 
charged upon wri ts of execution by stipulation for sat is
faction of judgments and discharging them of record. 
Stebbins v. F., 185M336. 241NW315. 

In action by s ta te in its proprietary as distinguished 
from its sovereign capacity it is liable for costs the same 
as individuals, but it is not liable when sued, though 
in its proprietary capacity. Op. Atty. Gen., March 3, 1933. 

Plaintiff suing to recover in excess of $100 but only 
recovering $100 is entitled to $10 costs in county where 
there is no municipal court. Op. Atty. Gen., July 5, 
1933. 

7. Stnte as party. 
State is not liable for costs and disbursements in civil 

action, whether brought by or against it, in its sovereign 
capacity, but is liable in actions brought in its pro
prietary capacity. Op. Atty. Gen., Mar. 3, 1933. 

0473 . Disbursements—Taxation and allowance. 
173M559, 218NW730. 
Costs were unknown at common law and depend upon 

s ta tu tory authori ty. State v. Tifft, 185M103, 240NW354. 
See Dun. Dig. 2226. 

%. In general. 
Objectors to tes tamentary trustee 's account were en

titled to costs and disbursements as the prevailing party. 
Rosenfeldt's Will, 185M425, 241NW573. See Dun. Dig. 
2206. 

No costs or disbursements should be taxed against 
secretary of s tate unsuccessfully defending mandamus 
proceeding. State v. Holm, 186M331, 243NW133. See 
Dun. Dig. 2207. 

0475 . Til equitable actions—Several defendants. 
Attorney's fees and expenses were allowed unsuccess

ful par ty in probate proceedings. Butler v. B., 249NW38. 
See Dun. Dig. 699. 

0478 . Taxation—Objections and Appeal. 
1. Time. 
Costs cannot be taxed and judgment entered where a 

verdict has been vacated and a new trial granted. 178M 
232, 226NW700. 

2. Notice. 
Costs and disbursements may be taxed after entry of 

judgment without notice. "Wilcox v. H., 186M220, 243 
NW709. See Dun. Dig. 2221. 

0 4 8 1 . To defendant after tender. 
Grill v. B., 249NW194; note under §9323. 
, 0 4 8 3 . Relator entitled to, and liable for. 
Prevail ing defendant was entitled to costs and dis

bursements without specific directions by the court, and 
court did not err in denying motion to amend conclu
sions of law. 178M164, 226NW709. 

0486 . Supreme court—Costs and disbursements. 
Prevail ing par ty may collect the expense of the rec

ord and briefs only when they are printed. State v. 
Tifft, 185M103, 240NW354. See Dun. Dig. 2239(8). 

Whether taxation of costs and disbursements is op
posed or not, it is the duty of the clerk to satisfy her
self tha t the items are correct and taxable. State v. 
Tifft, 185M103, 240NW354. See Dun. Dig. 2226. 

4. Several prevailing parties. ' 
Where there were three cases by different part ies 

against same defendant, cost of pr int ing evidence which 
was common to three cases was properly divided and 
allocated. Larson v. T., 185M652, 242NW378. See Dun. 
Dig. 2229. • 

8. Discretionary—When not allowed. 
Statutory costs denied a successful appellant because 

of excessive length of his brief. Peterson v. P., 186M 
583, 244NW68. See Dun. Dig. 2238. 

0. Disbursements allowable. 
Only where t ranscr ipt is prepared exclusively for use 

on appeal and is in fact so used can it be taxed or 
allowed in supreme court. Larson v." T., 185M652, 242 
NW378. See Dun. Dig. 2239. 

When t ranscr ipt is obtained and necessarily used in 
lower court in motion for amended findings, mat ter 
of expense thereof being allowed as disbursement is 
before lower court and not before supreme court. Lar
son v. T., 185M652, 242NW378. See Dun. Dig. 457a. 

10. Liability of United States. 
Where Director of United States Veterans ' Bureau 

brought proceeding .against guardian of incompetent 
veteran and unsuccessfully appealed from an adverse 
order, the guardian was not entitled to tax costs. Hines 
v. T., 185M650, 241NW796.. See Dun. Dig. 2207. 

CHAPTER 80 

Appeals in Civil Actions 
9400 . Appeal from district court. 
An order permit t ing defendant to pay the amount 

into court and directing another claimant to be sub
st i tuted as defendant does not finally determine any 
substantial r ight of plaintiff and is not appealable. 176 
Mi l , 222NW295. 

The order must finally determine the action or some 
positive legal r ight of the appellant re la t ing thereto. 
176M11, 222NW295. 

District court has no jurisdiction in civil cases to cer
tify questions to the Supreme Court. Newton v. M., 185 
M189, 240NW470. See Dun. Dig. 2493. 

0402 . Requisites of appeal. 
Jurisdiction on appeal cannot be conferred by consent 

of counsel or l i t igants. The duty is on appellant to 
make jurisdiction appear plainly and affirmatively from 
the printed record. Elliott v. R., 181M554, 233NW316. See 
Dun. Dig. 286. 

Appellant must file with the clerk of the lower court 
the notice of appeal with proof of service thereof on 
the adverse party. Costello v. D., 184M49, 237NW690. 
See Dun. Dig. 321(88). 

0403 . Return to Supreme Court. 
1. In .general. 
In reviewing orders pursuant to motions, and orders 

to show cause, and other orders based upon the rec

ord, the rule of Radel v. Radel. 123M299. 143NW741, and 
prior cases, requir ing a settled case, bill of • exceptions, 
or a certificate of the tr ial court as to the papers consid
ered, or a certificate of the clerk of the trial court tha t 
the re turn contains all the files and records in the case, 
is no longer the rule when all the original files are 
returned to this court. 181M392, 232NW740. See Dun. 
Dig. 344a. 

A par ty moving for a certificate, now unnecessary, 
showing tha t order was based only upon records and 
files then in clerk's office, may withdraw such motion a t 
any time before submission. Wilcox v. H., 186M504, 243 
NW709. See Dun. Dig. 352. 

It was not error to exclude certain exhibits which 
were insufficient to make a prima facie case in support 
of claim that respondents had made certain agreements, 
there being no evidence in case to support such claim. 
Wilcox v. H., 186M500, 243NAV711. See Dun. Dig. 3244. 

a. Ilriefs. 
Instruct ions assigned as erroneous will not be con

sidered, where brief makes no effort to point out any 
error therein and no prejudicial error is obvious on mere 
inspection. Nelson v. B., 248NW49. See Dun. Dig. 364, 
366; . . 

4. Settled case or bill of exceptions. 
Upon an appeal from an order overruling a demurrer 

there is no place for a bill-of exceptions. 174M66, 218 
NW234. 
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