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Ch. 77] CIVIL ACTIONS § 4052

with according to law; and make due return to me of this summons, with
your doings thereon.

Dated at , this day of , 19

Justice of the Peace.

FORM OF WRIT OF RESTITUTION

State of Minnesota, )
County of J
The State of Minnesota, to the sheriff or any constable of the county afore-

said :
Whereas, , plaintiff, of , in an action for an un-

lawful or forcible entry and detainer (or for an unlawful detainer, as the case
may be), at a court held at , in the county aforesaid, on the

day of , 19.. .., before , a justice of
the peace in and for said county, by the consideration of the court, recovered
a. judgment against , of , to have restitution of
(here describe the premise's as in the complaint) :

Therefore, you are hereby commanded that, taking with you the force of
the county, if necessary, you cause the said to be immediately
removed from the aforesaid premises, and. the said to have peace-
able restitution of the same. You are also hereby commanded that of the
goods and chattels of the said within said county you cause
to be levied, and, the same being disposed of according to law, to be paid to the
said the sum of dollars, being the costs taxed
against the said for the said at the court aforesaid,
together with twenty-five cents for this writ ; and thereof, together with this
writ, make due return within thirty days from the date hereof, according
to law.

Dated at , this day of , 19

Justice of the Peace.
(6127)

CHAPTER 77
CIVIL ACTIONS

4052. One form of action—Parties how styled—The distinction between 4052-4325
actions at law and suits in equity, and the forms of such actions and suits, °9 - - 20
are abolished. There shall be in this state but one form of action for the
enforcement or protection of private rights and the redress of private wrongs.
This shall be called a civil action, and the party complaining shall be styled
the plaintiff, and the adverse party the defendant, (5131, 5132)

1-162, 136; 6-420, 284; 14-394, 300; 21-308; 64-505, 67+637; 72-143, 75+122; 77-20, 79+587;
86-365, 90+767.

PARTIES

4053. Real party in interest to sue—When one may sue or defend for all— no-mv^ -6
Except when otherwise expressly provided by law, every action shall be prose-
cuted in the name of the real party in interest; but this section shall not author-
ize the assignment of a thing in action not arising out of contract: Provided, IOO-M 5- 53
that when the question is one of common or general interest to many persons,
or when those who might be made parties are numerous, and it is im-
practicable to bring them all before the court, one or more may sue or defend
for the benefit of all. (5156; '99 c. 4)

1. Held real party in interest—An assignee, legal or equitable, of a thing in action
(1-162, K!fi; 5-352, 283; 14-145, 113; 15-132, 99; 2-44, 32; 3-332, 232; 35-434, 29+169; 36-
198, 30+879; 54-2T2, 55+1130; 56-14, 57+218; 59-378, 61+29; 67-41, 69+477; 69-156, 71+1028;
75-527, 78+93; 79-275, 82+634; 46-185, 48+777; 64-57, 65+930); the party holding the legal
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§ 4054 CIVIL ACTIONS [Ch. 11

title to property, although others may have an equitable interest therein (23-359; 46-277,
48+1113; 60-140, 61+1134); a pledgee of a note payable to order and not indorsed to him
(14-27, 21. See 2-44, 32); the holder of a note payable to order (2-107, 89); the holder
of a certificate of deposit payable to order (30-86, 14+363); the owner of a note, al-
though the note by mistake was indorsed to his agent (30-436, 15+875); the holder of
a note unconditionally indorsed by the payee (45-305, 47+970; 54-323, 56+38); the payee
of a bill of exchange made payee really, but not expressly, for collection (37-191, 33+555;
49-395, 52+33); a cestui que trust, the trustee having died and no successor appointed
(30-380, 15+672); an executor (81-324, 84+118); an infant (17-497, 473; 48-82, 50+1022; 52-
386, 54+185).

2. Held not real party in interest—An indorsee "for collection" (21-385; 23-263. See
37-191, 33+555; 49-395, 52+33); a public officer (50-290, 52+652; 9-172, 159).

3. Pleading—An allegation that the plaintiff is not the real party in interest is a
conclusion of law (82-462, 85+238, 718).

4. Assignments—It is the general rule that a right of action for a personal tort is
not assignable and the statute leaves this rule unaffected (26-500, 5+376; 47-557, 50+614;
53-249. 54+1108. See 67-420, 70+2).

5. One or more suing for many—74-67,.76+1026.

4054. Action by assignee—Setoff saved—Exception—If a thing in action
be assigned, an action thereon by the assignee shall be without prejudice to
any setoff or defence existing at the time or before notice of the assignment;
but this section does not apply to negotiable paper, transferred in good faith
and upon good consideration before due. (5157)

1. General rule—Tt is the general rule that an assignee of a non-negotiable thing in
action takes it subject to all equities existing against it in the hands of his assignor at
the time of the assignment or before notice thereof (25-404; 5+273, 217; 23-175; 54-14,
55+744. See 37-65, 33+42; 43-171, 45+11; 81-376, 84+119).

2. Equities of third parties—An assignee does not take subject to equities of third
parties of which he had no notice (46-33, 48+450; 67-311, 69+1079; 71-139, 73+850).

3. Latent equities—The doctrine of latent equities does not prevail in this state. lit
A assigns to B a right of action against C, and B assigns the same to D, the latter takes
it subject to any equities existing in A against B, in the absence of an estoppel (75-412,
78+103, 671. See 5-352, 283).

4. Counterclaim—A counterclaim can only be used against an assignee as a setoff
and not as the basis of an affirmative judgment (23-307; 32-48, 19+83; 64-277, 66+973).

5. Mortgages—A mortgage is not a negotiable instrument although it'secures a
negotiable note and on assignment passes to the assignee as an ordinary thing in action
subject to all equities of the original parties (7-176, 120; 22-559; 29-177, 12+517; 35-245,
28+710; 36-460, 32+89, 864; 43-283, 45+445; 52-367, 54+736; 55-520, 57+311; 65-118, 67+796;
65-475, 68+100; 72-229, 75+106; 85-240, 88+760; 89-177, 94+550; 70-467, 73+404; 73-39,
75-f749), but not as to equities of third parties of which the assignee was without notice
(71-139, 73+850. See 49-462, 52+45). While, so far as the personal liability of the mort-
gagor on the note is concerned, the assignee may, if a bona fide purchaser before ma-
turity, take it free from equities, the mortgage in his hands is subject to them (65-118,
67+796). The assignee of a paid mortgage takes it subject to the defence that it has
been paid although it is not satisfied of record (43-283, 45+445). The recording act does
not render a mortgage negotiable (70-467, 73+404).

6. Negotiable paper—The assignee of overdue negotiable paper takes it subject to
equities as in the case of an ordinary thing in action (31-33, 16+426; 19-181, 145; 23-175;
33-422, 23+864; 67-311, 69+1079. See 64-277, 66+973). If a promissory note payable to
the order of a party is transferred without his indorsement, the holder takes it as a
mere thing in action, subject to all defences thereto (10-255, 197; 61-490, 63+1031; 62-
150, 64+160; 79-151, 81+765).

7. Notice—Notice to the oblijror is not essential to the validity of an assignment as
between the assignor and the assignee or as between the assignee and creditors of the
assignor (5-352, 283; 30-244, 15+113; 104+23G). Until notice of an assignment the obligor
rn.tv regard the assignor as owner and pay him the debt or acquire a claim against him
which may be used as a setoff against the assignee (1-270, 205; 19-181, 145; 12-375, 251;
65-475, 68+100; 23-175). A second assignee may take advantage of a notice given by a
first assignee (19-181, 145). Notice to a "cashier" held not notice to his principal (80-
343, 83+156).

8. Estoppel—The obligor may be estopped from asserting equities against an as-
signee (21-435; 75-412, 78+103, 671).

9. Object of statute—The statute is intended solely for the benefit of the debtor
(104+236).

4055. Executor, trustee, etc., may sue alone—An executor, administrator,
or guardian, a trustee of an express trust, or a person expressly authorized

t by statute to sue, may sue without joining with him the person for whose
benefit the action is brought. And a nerson with whom, or in whose name,

810



<;.i. 77] CIVIL ACTIONS § 4056

a contract is made for the benefit of another, is a trustee of an express trust,
within the meaning of this section. (5158)

1. Statute permissive—The statute is permissive and not mandatory (17-497, 473).
2. Executor or administrator—71-374, 74+152; 81-324, 84+118.
3. Guardian—48-82, 50+1022.
4. Trustee of express trust—An assignee for the benefit of creditors is within the

Statute (1-246, 195; 25-509; 31-244, 17+381; 53-73, 54+1055; 79-373, 82+674). So is a re-
ceiver (35-303, 29+132; 70-349, 73+169). A trustee under a mortgage held within the
Statute (50-367, 52+960; 52-148, 53+1134; 64-57, 65+930). A guardian held not within the
statute prior to revision (48-82, 50+1022).

5. Party expressly authorized to sue—22-97; 50-290, 52+652.
6. Party in whose name contract made for another—37-453, 35+177; 40-511, 42+467;

44-530. 47+256; 66-369, 69+140; 71-374, 74+152; 44-204, 46+335; 64-57, 65+930; 40-145,
41+4 U; 42-37, 43+685. See 57-319, 59+309.

7. Party with whom contract made for another—11-220, 142; 36-148, 30+455.

4056. Married women may sue or be sued alone—In cases where the hus-
band, except for the marriage relation, would not be a necessary, party, a
married woman may sue and be sued as if unmarried and without joining
her husband. And if a woman marry while a party to a pending action, she
shall thereafter be designated by her married name. (5159)

The unnecessary joinder of a husband as plaintiff is a mere irregularity which may
be disregarded or corrected by striking out his name (22-565). Residence of husband
and wife on the real estate of the latter does not make him a necessary party to an
action by her for trespass (22-29; 22-34). In an action by a creditor to set aside a
fraudulent conveyance of the property of a husband his wife is not a proper party de-
fendant, but the wife of the fraudulent grantee is.(59-52, 60+848). Tn an action to en-
force a resulting trust under § 3246 the judgment debtor is a proper but not a necessary
party defendant; and where a wife in such case is sought to be charged as trustee, her
husband need not be made a party (34-137, 24+915; 77-282, 79+1016. See 53-73, 54+1055).
A wife's interest in her husband's homestead is not affected by an action to foreclose a
mortgage thereon to which she is not a party (56-523, 58+156). Prior to 1869 c. 58 the
statute was less liberal (10-133, 106; 3-202, 133; 19-338, 292).

4057. Infants and insane persons—Guardians ad litem—When an infant loa-M03.7 364
or insane person is a party, he must appear by guardian, who shall be ap- Anari

pointed by the court in which the action is prosecuted, or by a judge thereof.
Such guardian shall be a resident of this state, and shall file with the clerk
his consent to such appointment, before the same shall take effect; and in
case of the plaintiff such consent shall be so filed before the issuing of the *
summons in the action. Before he shall receive any money or other property
of the party, such guardian shall also file a bond, as security therefor, in such
form and with such sureties as the court shall prescribe and approve. (5160,
5161)

1. Necessity of appointing—Infants must sue and be sued in their own name, ap-
pearing by a general guardian or a guardian ad litem (17-497, 473; 25-338; 48-82,
50+1033; 52-386, 54+185; 42-84, 43+784). It is not necessary to have a guardian ad litem
appointed if there is a general guardian. The statute provides that the general guard-
ian "shall appear for and represent his ward in nil legal proceedings unless another
person is appointed for that purpose" (§ 3838. See 48-82, 50+1022; 52-386. 54+185; 67-
298, 69+923). This provision does not impair the power of the court to appoint a
guardian ad litem (§ 3752; 55-22, 56+351). An infant may appear by a guardian ad litem
although there is a general guardian competent to act (52-386, 54+185). In proceedings
to probate a will no guardian ad litem is necessary (30-202, 14+887; 62-29, 64+99). Nor
is it necessary, before the administration account" of an executor or administrator is
allowed, to appoint a guardian ad litem for minor heirs or legatees (32-158, 20+124;
•13-29, K4+99).

2. Effect of not appointing—A judgment rendered on default against an infant over
fourteen years of age, after service of summons on him, but without the appointment
of a guardian ad litem, is erroneous and voidable, but not void (42-84, 43+784; 79-476,
82+990). It is improper for an infant to appear by attorney, but upon reaching major-
ity he may adopt an action so begun (25-338).

3. Mode of objecting to competency of guardian—24-339.
4. Guardian not a party—A guardian is not a party to the action (20-313, 271, 295),

nor is he the real party in interest (48-82, 50+1022; 17-497, 473; 52-386. 54+185), but he
is a proper party to the record. He is really the active party who institutes the action
and has the entire control of its prosecution (48-82,' 50+1022; 24-339).

5. Appointment before service of summons improper—Service of summons on an
infant defendant in the mode authorized by statute must precede the appointment of a
guardian ad litem for him (79-476, 82+990).
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6. Powers and duties of guardian—20-313, 271; 48-53, 50-K)33.
7. Authority of guardian continues on appeal—Rule 7, Supreme Court.
8. Next friend appointed in justice court—The authority of a next fr iend appointed

to prosecute an action in justice court for an infant plaintiff continues on appeal in the
district court (81-302, 84+1115).

9. Guardian for insane person—55-22, 564-351; 72-49, 74+1018. See 104+300.

4058. Same, how appointed—Notice—The appointment of such guardians
shall be made as follows:

1. If the party be an infant plaintiff of the age of fourteen years, upon the
application of such infant. If he be under the age of fourteen, or an insane
person, upon the application of his general or testamentary guardian, or of a
relative or friend, upon notice to such general or testamentary guardian, if
there be one in this state; otherwise, if the party be a resident, to the person
with whom he resides.

2. If a party defendant, and within the state, the application may be made
as provided in the preceding subdivision; but if no application therefor be
made within twenty days after'the service of the summons, any party to the
action may apply, upon notice as therein provided: Provided, that if the
party be an infant of the age of fourteen years, such notice shall be given to
him. And if the defendant be a non-resident, and have no resident guardian,
of which facts the return of the sheriff that the defendant cannot be found in
his county shall be prirv.a facie evidence, three weeks' published notice of such
application shall be deemed sufficient. (5161, 5162)

4059. Parent or guardian may sue for seduction—A father, or, in case
of his death or desertion of his family, the mother, may maintain an action for
the seduction of the daughter, and the guardian for the seduction of the ward,
though such daughter 01 ward is not living with, or in the service of, the plain-
tiff at the time of the seduction or afterwards, and there is no loss of service.
(5163)

59-251, 614-140; 78-468, 81+522; 48-82, 50+1022.

4060 4060. Parent or guardian may sue for injury to child or ward—A fattier,
07 • - 58 or, in case of his death or desertion of his family, the mother, may maintain

,uu» an action for the injury of a minor child, and a general guardian may main-
102-ji " 32i ta'n an'acti°n f°r tne injury of his ward: Provided, that if no such action be
102-M - sea brought by the father or mother, an action for such injury may be maintained
H3-NW 902 by a guardian ad litem, either before or after the death of such parent. (5164;

'95 c. 45)
This statute is constitutional (61-196, 63+493; 66-79, 68+774). It is applicable only to

a minor child (23-463; 59-251, 61+140). It authorizes an action by the parent in all cases
where an action might be maintained by the child. No damages are recoverable
except those suffered by the child. The action is not for the benefit of the parent but
for the child and whatever is recovered is held in trust by the parent for the child.
The action is a bar to a subsequent independent action by the child (23-463; 60-477, 62+
817; 61-196, 63+493; 66-79, 68+774; 93-257, 101+163). It is not a bar to a subsequent inde-
pendent action by the parent for any losses that he may have sustained personally
(61-549, 63+1116). Punitive damages are recoverable (82-477, 85+236). It is not nec-
essary to allege in the complaint that the action is brought for the benefit of the child
where the only damages alleged or claimed are those sustained, by the child (GO-477,
62+817). Negligence of parent not imputable to child (104+443). Cited as basis of ac-
tion (53-521, 55+540; 49-106, 51+814; 58-120, 59+1082; 55-446, 57+144; 54-216, 55+1122;
59-234, 61+24; 73-123, 75+1038; 78-176, 80+957; 82-477, 85+236; 84-397, 87+1117).

4061. Deserted wife may sue and defend in husband's name—When a
husband has deserted his family, the wife may prosecute or defend, in his
name, any action which he might have prosecuted or defended, and shall
have the same powers and rights therein as he might have had. (5165)

19-174, 137; 68-8, 70+800.

Woa 4062. Joinder of parties to instrument—Persons severally liable upon th{
IIO-NW 3sc same obligation or instrument, including parties to bills of exchange and

promissory notes, and sureties on the same instrument, may all or any of them
100 M°62 ke included in the same action, at the option of the plaintiff. (5166)

Applicable to parties liable on a joint and several obligation (24-116; 40-27, 41+302.
See 69-156, 71+1028), The maker and guarantor of an instrument may be joined (31-
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314, 17+858; 33-21, 21+849; 57-374, 50+311; 71-185, 73+858). Cited (5-333, 204; 48-3,
50+891).

4063. Surety may bring action—An action may be brought against two or
more persons for the purpose of compelling one to satisfy a debt due to the
other, for which the plaintiff is bound as surety. (5272)

5-310, 246; 8-124, 07; 11-150, 92; 37-162, 33+700; 37-431, 35+10.

4064. Action not to abate by death, etc.—Torts—No action shall abate
by reason of the death or disability of a party, or the transfer of his interest,
if the cause of action continues or survives. In such cases the court, on jjHj'JX 04<J

motion, may substitute the representative or successor in interest, or, in cases " 42fl

of transfer of interest, may allow the action to proceed in the name of the
original party. And after a verdict, decision, or report of a referee, fixing the
amount of damages ior a wrong, such action shall not abate by the death of
any party thereto. (5171)

1. Effect of death on jurisdiction—A court should not exercise jurisdiction over a
person who is dead but a judgment against a deceased person is not void if the court
had acquired jurisdiction over him before his death (20-405, 355; 22-542; 27-475, 8+383).
"Where a defendant dies pending publication of summons against him the court cannot
authorize a substitution of his executor (26-421, 4+816. See 53-197, 55+117).

2. Motion for substitution—Remedy by motion is exclusive. It is a substitute for
the former bill of revivor and original bill in the nature of revivor. On such a motion
the facts on which it is based may be contested (9-90, 79; 80-432, 83+377. See 20-173,
157; 12-375, 251).

3. When motion must be made—Whether a party has moved with proper diligence
is a question for the trial court and its action will rarely be reversed on appeal (80-432,
83+377; 82-278, 84+1008. See 45-159, 47+537; 44-392, 46+766; 20-173, 157; 22-542).

4. How far substitution discretionary—Although the statute is in terms permissive
and not mandatory the court is not at liberty to exercise an arbitrary discretion, but
in case of death, at least of the plaintiff, where the action cannot proceed without sub-
stitution, it should always be allowed unless good cause is shown to the contrary. In
case of the death of the plaintiff his executor is ordinarily substituted as a matter of
course (9—90, 79). Tn an action on a joint and several contract if one of the defendants
dies the action may be continued against the survivors without joining the representa-
tives of the deceased defendant (24-116). Whether there shall be a substitution of an
assignee is a matter of discretion (61-113, 63+248).

5. Effect of assignment—A person cannot sue upon a claim which he has assigned
(1-246, 195; 20-170, 153; 40-281, 41+979). An action may be continued in the name of
the original plaintiff although he has assigned the right of action pendente lite (9-295,
279; 12-375, 251; 15-132, 99; 14-220, 158; 61-113, 63+248). The real party in interest
must prosecute the action, but it may be continued in the name of the original party.
When the transfer is made the rights of the assignor terminate and he can take no
further steps in the action, and the assignee will be recognized in all future proceedings,
although he may proceed in the name of the assignor. But the court cannot take
judicial notice of such transfer, and the parties on the record are the only ones who
are entitled to the notice of the court, and until such transfer is properly brought to the
attention of the court the parties to the record are prima facie entitled to proceed. If,
therefore, a transfer of interest takes place pendente lite, and the assignee desires to
proceed, whether in the name of the original party or otherwise, he must, in a proper
proceeding, establish the fact of the transfer and obtain leave of the court to continue
the action in the name of the original plaintiff or be added or substituted in the action
(12-375, 251. See 31-448, 13+281; 7-29, 15; 61-113, 63+248).

6. Meaning of representative—The term representative includes not only executors
and administrators but also all who occupy the position held by the deceased party,
succeeding to his rights and liabilities (80-432, 83+377).

7. Substitution granted—Foreign administrator (35-191, 28+238), executor (55-134,
56+588), successor in interest (38-234, 36+345; 45-159, 47+537; 80-433, 83+377).

8. Who may object—A stranger to the action cannot object to a substitution (78-
281, 80+1120).

9. Effect of verdict for wrong—55-134, 56+588; 67-420, 70+2.
10. Cited—33-220, 22+383; 36-452, 32+176.

4065. Exemption from civil action—No member, officer, or employee of
either branch of the legislature shall be liable in a'civil action on account
of any act done by him in pursuance of his duty as such legislator. (5172.
5173)

4066. Actions against receivers, etc.—Any receiver, assignee, or other per-
son appointed by a court to hold or manage property under its direction may
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be sued on account of any of his acts or transactions in carrying on the busi-
ness connected with such property, without prior leave of court. (5174)
58-145, 59+987; 58-47S, 59-1-1103; 59-303, 61+333, 62+265; 71-390, 73+1095.

4067. Same—How tried, and judgment, how satisfied—Such action may be
brought in any county in which it could have been brought against the person
or corporation represented by such receiver or other person, shall be tried in
the same manner and subject to the same rules of procedure, and any judg-
ment recovered therein against such receiver or other person shall be paid
by him as a part of the expenses of managing such property. (5175, 5176)

4068. Actions against partnership, etc.—When two or more persons trans-
act business as associates and under a common name, whether such name
comprise the names of such persons or not, they may be sued by such com-
mon name, and the summons may be served on one or more of them. The
judgment in such case shall bind the joint property of all the associates, the
same as though all had been named as defendants. (5177)

Not applicable to unincorporated associations not engaged in business, such as
labor unions (94-351, 102+725). Applicable to fraternal or benevolent associations en-
gaged in business (64-261, 66+970; 68-521, 71+701; 89-222, 94+684. See 91-189, 97+668;
•48-82, 5Qfl022). Does not authorize association to sue in its associate name (94-351,
102+725). Action is against associates; not against the association (45-357, 47+1064;
70-298, 73+182). Complaint need not name associates (70-298, 73+182). Service of
summons on one member of an association will authorize a judgment which will bind
all the associate property (9-55, 44). A judgment against the association does not
bind the individual property of the associates, but a personal judgment against the
associates personally served may be entered. Before ordering such a judgment the
court should insert the names of the associates personally served (45-357, 47+1064;
70-298, 73+182). An affidavit of service of summons to the effect that the persons
served are members of the association and doing business under the associate name
is sufficient to confer jurisdiction (45-357, 47+1064; 70-298, 73+182; 89-222, 94+684). The
mere fact that one is an agent for certain persons in a business does not authorize him
to transact the business for them by a common name so as to make them liable under
this section (11-341, 241).

4069. Bringing in additional parties—Whenever it shall be made to ap-
pear, upon motion of the plaintiff in any pending action, or of any defendant
in such action who has alleged a counterclaim or other ground for affirmative
relief, that in order to a full determination of such action another should
have been made a party defendant or plaintiff therein, the court, upon such
terms as may be proper, shall order such additional party to be brought in,
and may stay other proceedings in the action for such time as may be neces-
sary for that purpose. (5178-5181; '95 c. 29)

An order should be granted only when necessary to secure a full determination of
the controversy between the original parties tendered by the complaint, answer, or
counterclaim (88-4, 92+464), Where a complaint fails to state a cause of action
against a person he cannot be brought in except on an amended complaint (27-358,
7+364). An infant may be made a defendant under this section (75-138, 77+788). A
motion not made promptly will not be granted to the prejudice of third parties
(92-143, 99+638). The court on its own motion may order new parties to be brought
in and continue a cause for that purpose (12-124, 71; 20-170, 153; 66-487, 507, 69+610,
10G9; 65-295, fig+32). Failure to bring in parties as ordered may be made ground
for dismissal (20-170, 153; 43-449, 45+868). An ex parte order adding new parties
defendant is not appealable, but an order denying a motion to vacate such an order
is appealable (92-143, 99+638). Motion denied (39-481, 40+611; 23-307; 72-169. 75+116;
92-143, 99+638). Cited (39-219, 39+153; 34-346, 25+633; 66-24, 68+95; 64-43, 66+5).

4070. Same—Contents of order—How served, etc.—The order, in addition
to the other proper directions thereof, shall briefly recite the grounds of such
motion, direct that the complaint, or the answer, as the case may be, with
such amendment thereof as may be necessary as against such added party,
be filed with the clerk, prescribe the time within which the order shall be
served, and require the party so brought in to answer or reply within twenty
days after such service. The manner of service shall be the same as is pre-
scribed by law for the service of a summons, and when service is made the
action shall proceed, by or against all the parties, as though all had originally
been joined. (5178-5181; '95 c. 29)
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LIMITATION OF ACTIONS

4071. General rule—Exceptions—Actions can only be commenced within 407l
the periods prescribed in this chapter, after the cause of action accrues, except n|'v',v-

 2*-r>
where, in special cases, a different limitation is prescribed by statute. (51&J) "' 45°

The statute is applicable to all actions whether of a legal or equitable nature
(11-459, 341; 12-522, 431; 24-17; 39-115, 39+67; 47-103, 48+608). It is applicable to all
legal proceedings that are analogous in their nature to actions (40-512, 526, 41+465,
42+473). It does not run against defences but only against remedies (55-492, 57+211;
74-134, 76+1017). A court has no authority to extend or modify the statute (39-115,
39+67; 12-522, 431). The parties to a contract may by the terms of the contract,
limit the time within which an action may be brought thereon (C8-373, 71+273. See
58-163, 59+996).

4072. Bar applies to state, etc.—Exception—Such limitation shall apply to
actions by or in behalf of the state and the several political divisions thereof: 102 J

072

Provided, that no occupant of a public way, levee, square, or other ground " '3
dedicated or appropriated to public use shall acquire, by reason, of his oc-
cupancy, any title thereto. (o!42; '99 c. G5)

The legislature having adopted the policy of making the statutes of limitation ap-
plicable to the state they are to be given as liberal a construction against the state as
against citizens (40-512, 41+465,42+473; 45-387, 48+17. See 38-397, 37+949). They
are applicable to municipal corporations whether suing in a sovereign or proprietary
capacity (45-387, 48+17). Prior to 1902 c. 2 §§82, 83 they were applicable to proceed-
ings for the collection of taxes (See §§981, 982). Prior to 1899 c. 65 an occupant of a
public street or square might acquire title by adverse possession (45-387, 48+17;
46-505, 49+205; 48-402, 51+377; 53-398, 55+560; 73-S70, 76+35; 64-459, 67+360; 85-331,
88+987; 93-455, 101+791). Statutes of limitation do not operate against the state or
federal government unless there is an express provision or necessary implication to
that effect, and title to public land cannot be acquired by adverse possession (93-295,
101+182).

4073. Recovery of real estate, fifteen years—No action for the recovery
of real estate, or the possession thereof, shall be maintained unless it appears
that the plaintiff, his ancestor, predecessor, or grantor, was seized or pos-
sessed of the premises in question within fifteen years before the beginning
of the action. (5134)

1. Registered land excepted—§ 3371.
2. Policy and theory of statute—31-81, 16+495; 55-290, 50+1060; 45-299, 48+711; 38-

197, 36+333.
3- Essentials of adverse possession—To be adverse possession must be actual, open,

continuous, hostile, exclusive and accompanied by an intention to claim adversely
(36-152, 30+551; 55-290, 56+1060; 62-310, 64+903; 17-361, 335, 44-135, 46+299; 61-113,
63+248; 62-229, 64+559; 84-4, 86+756; 87-526, 92+471, 101+182; 104+131).

4. Possession must be hostile and under claim of right—The possession must be
hostile to the ti t le of the true owner and under a claim of right. Claim of right means
claim of exclusive ownership. The claimant must have intended to occupy the land as
owner in fee against the world (17-361, 335; 46-505, 49+205; 53-398, 55+560; 55-290, 56+
1060; 67-362, 69+1Q9G; 44-432, 4G+913; 31-81, 16+495; 31-500, 18+452; 75-0, 77+424;
78-102, 80+861; 65-500, 67+1022; 84-4, 86+756; 84-143, 86+1102; 86-199, 90+364; 87-526,
92+471; 44-135, 46+299; 48-402, 51+377; 104+759). The intent to claim adversely may
be inferred from the nature of the occupancy. Oral declarations of a claim are not
necessary. Continued acts of ownership, occupying, using and controlling the prop-
erty as owner, constitute the usual and natural modes of asserting a claim of title
(48-402, 51+377; 55-290, 56+1060; 61-113. 63+248; 65-500. 67+1022; 80-462, 83+442;
78-102, 80+861; 31-81, 16+495; 44-135, 46+299; 84-4, 86+756). A recognition of the
title of the owner by the disseizor breaks the continuity of claim as well as the
continuity of possession and in such case he must begin de novo if he wishes to claim
the benefit of the statute (63-330, 63+267; 65+649, 68+458). But after the statute has run
in favor of a disseizor, no acknowledgment of the former owner's title, except by deed
sufficient to pass title, will divest the title acquired by adverse possession (67-362,
69+1096). One in adverse possession of land may purchase the title of one person
against whom he is holding adversely without abandoning his adverse holding as to
the title of another (45-387, 48+17). A finding that a possession was adverse is a
finding that it was hostile (55-290, 56+1060).

5. Public land—A person who takes possession of land in the erroneous belief that
it is public land, with the intention of holding and claiming it under the federal
homestead law, may acquire title thereto by adverse possession as against the true
owner (93-295, 101+182).

6. Mistake as to boundary lines—31-81, 16+495; 44-432, 46+913; 45-401, 48+322;
813
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62-229, 64+559; 64-459, 67+360; 87-475, 92+402; 52-537, 54+740; 57-135, 58+686; 89-31,
93+1038.

7. Permissive possession—Licensee—To make a permissive possession adverse there
must be some open assertion of hostile title and knowledge thereof brought home to
the owner (63-272, 65+459; 60-100, 61+814; 66-390, 69+37).

8. Between tenants in common—37-338, 34+26; 31-500, 18+452; 60-100, 61+814; 13-
501, 462; 16-164, 146; 45-545, 48+407; 77-533, 80+702; 69-149, 72+56.

9. Between mortgagor and mortgagee—31-500, 18+452; 63-272, 65+459.
10. Between life tenant and remainderman—37-338, 34+338; 77-533, 80+702.
11. Between railroad and homesteader—One who enters land under the homestead

laws within a congressional grant to a railroad cannot acquire title against the railroad
by adverse possession (190 U. S. 267, overruling 84-152, 86+1007).

12. Between husband and wife—69-149, 72+56.
13. Between parent and child—66-390, 69+37; 86-199, 90+364; 88-418, 93+605. '
14. Between widow and heirs—84-143, 86+1102.
15. Between vendor and vendee—Where a grantor remains in possession after a

valid conveyance his. possession as well as that of those occupying the land under
him is presumed to be permissive. The presumption, however, is not conclusive, for,
if the party so in' possession asserts claim to title in himself, and his claim is made
known to the grantee, his possession is hostile and adverse. Notice of such hostile
claim need not be given to the grantee directly or in words. It may be brought home
to him by acts of the occupant so open, notorious and hostile as to show clearly that he
is claiming adversely (91-133, 97+578). The possession of a vendee under an execu-
tory contract of purchase is not adverse to the vendor so long as the purchase money-
is not paid or until the vendee is entitled to demand a deed (80-501, 83+396; 55-290, 56+
1060; 90-503, 97+384. See 86-199, 90+364), although it may be adverse as to third
parties (55-290, 56+1060). The vendee bears somewhat the relation of a tenant of the
vendor and is estopped from denying his title (57-148, 58+873; 58-301, 59+1023). A
mistake in a deed whereby a portion of the premises intended to be conveyed are
omitted does not prevent the grantee from acquiring title by prescription to the land,
so intended to be conveyed (42-163, 44+525).

16. Possession must be actual—The possession must be actual and of a nature cal-
culated to give the true owner unequivocal notice of adverse claim (44-135, 46+299;
45-543, 48+407; 47-141, 49+662; 80-462, 83+442; 45-299, 47+811; 61-113, 63+248; 87-526,
92+47t; 104+131). The possessory acts to constitute adverse possession must neces-
sarily depend upon the character of the property, its location, and the purposes for
which it is ordinarily fitted or adapted (55-290, 56+1060; 44-135, 46+299; 37-113, 33+220;
80-462, 83+442; 45-299, 47+811; 45-545, 48+407; 63-272, 65+459; 69-167, 71+930; 62-229,
64+559). No general rules can be laid down (17-361, 335; 37-113, 33+220; 69-167,
71+930). The possessory acts must be such as to indicate and serve as notice of an
intention to appropriate the land itself and not the mere products of it to the dominion
and use of the occupant (47-141, 49+C62; 44-135, 46+299; 40-48, 41+238; 45-299, 48+711;
69-122, 71+923; 80-462, 83+442). Actual residence on the land is not always necessary
(55-290, 56+1060; 44-135, 46+299; 17-361, 335; 80-462, 83+442; 37-113, 33+220; 69-167,
71+930). It is not ordinarily necessary that a farm should be fenced (69-167, 71+930).
It is necessary that there be at all times some person in an action against whom
the real owner may recover, the possession of the land (45-387, 48+17). Where there
is no adverse possession the title draws to it the possession; that is, the owner
is constructively in possession (31-81, 16+495; 17-361, 335; 63-156, 65+357).

17. Possession must be open and visible—The possession must be open or notorious,
that is, it must be such as would naturally charge the true owner with knowledge
of the adverse holding. In other words, it must be visible (40-48, 41+238; 47-141,
49+662; 44-135, 46+299;.38-197, '36+333).

18. Possession must be exclusive—55-290, 56+1060.
19. Possession must be continuous—The possession must be continuous for the stat-

utory period. An acknowledgment by the adverse claimant of the owner's title before
the statute has run in his favor breaks the continuity of his adverse possession and
it cannot be tacked to any subsequent adverse possession (63-330, 63+267, 65+649, 68+458;
44-135, 46+299; 36-152, 30+551; 45-545, 48+407; 43-346, 46+238; 45+387, 48+17; 38-122,
35+862; 45-401, 48+322; 55-290, 56+1060; 42-163, 44+525; 69-149, 72+56; 67-362, 69+1096;
05-500, 67+1022; 76-401, 79+497; 90-503, 97+384; 94-456, 103+335). The possession of a
tenant is the possession of his landlord for the purposes of the statute (36-152, 30+551;
45-401, 48+322; 45-387, 48+17). The continuity of adverse possession is not broken
by the party in possession' taking' written conveyances from other parties claiming
an interest therein, as this may give him color of title and perhaps define the bound-
aries of the premises claimed (55-290, 56+lOfiO). After the statutory period has run
any interruption in the possession is immaterial (55-290, 56+1060. See 67-362, 69+1096).

20. Tacking—Successive disseizins cannot be tacked for the purpose of constitut-
ing a continuous adverse possession unless there is privity between the successive
disseizors (36-152, 30+551; 38-122, 35+862; 45-401, 48+322). Privity exists between two
successive disseizors when one takes under the other, as by descent, will, grant, or,
voluntary transfer of possession (36-152, 30+551; 42-163, 44+525; 45-401, 48+322; 45-545,
48+407; 78-193, 80+968; 45-387, 48+17; 34-143, 86+1102). Such continuity may be ef-
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fected by any conveyance or understanding which has for its object a transfer of the
rights of the possessor or of his possession when accompanied by an actual transfer
of possession (42-163, 44+525; 45-387, 48+17; 45-401, 48+322). No conveyance or as-
signment in writing is necessary (76-401, 79+497).

21. Color of title—Color of title is not necessary (75-9, 77+9; 78-102, 80+861; 48-402,
51+377; 65-500, 67+1022). Hut the disscizor must enter with "claim of right." "Color
of title" and "claim of right" are not synonymous (75-9, 77+424). A person has color
of title when he has apparent though not real title, founded upon a deed which
purports to convey to him (27-60, 6+403. See 27-44!), S+1GG; 30-372, 15+665; 37-157,
33+326; 32-527, 21+717). It is not necessary that the deed be valid or recorded (64-513,
67+632; 37-113, 33+220; 44-135, 46+299). "Claim of title." "claim of right," "claim of
ownership" mean nothing more than the intention of the disseizor to appropriate and
use the land as his own to the exclusion of all others (75-9, 77+424). Color of title
though not necessary is important in determining the extent of the possession (17-361,
335; 75-9, 77+424; 45-3S7, 48+17). Where the disseizor enters without color of title
adverse possession is only coextensive with his actual occupancy (36-525, 32+859; 61-
113, 63+248; 69-122, 71+923; 78-193, 80+968; 78-102, 80+861). But where the disseizor
enters under color of title his possession is ordinarily coextensive with the descrip-
tion in his deed (64-513, 67+632; 37-113, 33+220; 43-346, 46+238; 78-193. SO+968; 82-112,
84+732; 45-387, 48+17; 1)4-513, 103+501. See 62-310, 64+903). One who enters without
color of title cannot extend his possession by merely obtaining color of title subsequent
to his entry (78-193, 80+968).

22. Nature of title acquired by adverse possession—The title acquired is a perfect
title in fee simple (55-290, 56+1060; 31-81. 16+495; 44-432. 46+913; 67-362, 69+1096; 44-199,
46+332; 46-458, 49+238; 31-360, 17+957; 86-165, 90+369; 94-513, 103+561). The holder
of a title by adverse possession may bring ejectment against the holder of the paper
title by whom he has been dispossessed (36-152, 30+551; 86-165, 90+369).

23. Easements—65-500, 07+1022; 36-273, 30+886; 86-70, 90+156.
24. Evidence admissible—The deed under which the disseizor entered is admissible

to show the nature and extent of his claim although void on its face (17-361, 335;
37-113, 33+113; 45-545, 48+407). The fact of payment or non-payment of taxes'is ad-
missible (37-113, 33+220; 69-167, 71+930; 44-135, 46+299; 80-462, 83+442; 55-290, 56+1060;
84-4, 86+756). Declarations of a prior deceased disseizor characterizing his possession
are admissible in favor of a party claiming under him (61-113, 63+248). Conduct and
admissions subsequent to the expiration of the statutory period are admissible to
explain and characterize the antecedent possession (84-4, 8G+750; 104+750).

25. Question for jury—Except where only one reasonable inference can be drawn
from the evidence the question of adverse possession is for the jury (48-402, 51+377;
17-361, 335; 61-113, 63+248; 69-167, 71+930; 62-229, 64+559; 84-4, 86+756; 87-526, 92+471).

28. Burden of proof—73-270, 76+35; 53-398, 55+560; 01-113, 63+248; 40-48, 41+238.
27. Degree of proof required—The evidence to establish a title by prescription must

be direct, clear and convincing. Every presumption is to be indulged against the dis-
seizor (17-361, 335; 73-270, 76+35; 44-135, 46+299; 84-4, 86+750; 88-110, 92+525; 87-520,
92+474).

28. Facts held sufficient to constitute adverse possession—Building a house on the
property of another through mistake as to the boundary line (31-81, 10+495); clearing,
grubbing and fencing a portion of a farm, putting in crops, tapping trees, cutting
grass and draining land—no buildings being built on the farm, the claimant living
near by (37-113, 33+220); cutting trees on a lot, grubbing and burning the brush, dig-
ging out the stumps of trees, leaving tools on the land from year to year, camping
on the land at intervals, paying taxes and finally building a house (44-135, 40+299); ex-
tensive ditching of the land and using it as a hay farm for which it was alone adapted
(45-545, 48+407); building a warehouse on an alley in a village (48-402, 51+377); living
on the land and cropping it annually although no fences were built around it (69-367,
71+930); building a fence around land and using it as a pasture (78-193. 80+968); cutting
wood, pasturing cattle, cutting hay, fencing a portion and l iving at intervals and for
a short time in a shanty, the land being bottom land along the Mississippi (80-462, 83+
442); piling lumber on a city lot. building a barn and shed, keeping and stabling-
horses, paying taxes (55-290", 5G+10GO); setting out trees along a boundary line (62-229,
64+559); enclosing tract by brush fence, cutting hay and pasturing cattle (45-299, 47+811.
See 87-526, 92+471).

29. Facts held insufficient to constitute adverse possession—Cutting timber without
actual occupancy or cultivation or inclosure where the land is capable of such improve-
ment (17-301, 335); cutting natural hay on and letting cattle run over and feed upon
wild and uninclosed land adjoining land actually occupied by the trespasser (40-48,
41+238; 47-141, 49+662; 09-122, 71+923. But see 45-545, 48+407; 09-167, 71+930); camp-
ing in a tent on vacant and unoccupied land and cooking, preparing food and sleeping,
on it for a few days or a week and watching it for several weeks for the purpose of
keeping off trespassers and asserting ti t le to the land but doing and intending to do
nothing else to improve the land or subject it to any proper use (56-443, 57+1072).

4074. Foreclosure of real estate mortgages—No action to foreclose a real 4074
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the maturity of the whole of the debts secured by said mortgage. And this
limitation shall not be extended by the non-residence of any defendant in
such action, nor by reason of any payment made after such maturity. (5141;
'01 c. 11)

Not applicable to foreclosure by advertisement (20-453, 407). Not applicable to the
mortgage debt. An action to foreclose is governed by the six year limitation so far
,-i5 it is an action for the recovery of a personal judgment (46-423, 49+237). An action
to foreclose will lie after an action on the mortgage debt is barred (11-150, 341; 35-518,
1J9-KU4; 88-253, 93+051. See 03-150, 65+357; 15-512, 423). Prior to 1901 c. 11 it was
held that a partial payment which prevented the running of the statute against the
mortgage debt would also prevent the statute from running against an action to fore-
close the mortgage (52-67, 53+1130; 52-136, 53+1132; 81-454, 84+323; 24-97; 82-296, 84+
1018). When a mortgage is given to secure several separate notes the payment of one
of them as it falls due does not toll the statute as to the others or the mortgage
(82-896, 84+1018). At present the running of the statute is not affected by the non-
residence of the defendant (45-1C7, 47+653). Prior to 1887 c. G9 the rule was otherwise
(24-358; 39-39, 38+7C5; 44-290, 46+356; 52-67, 53+1130). Under 1870 c. 60 the limitation
was ten years (20-264, 237; 21-520; 26-365, 4+611; 63-156, 65+357). Under G. S. 1866 c.
•66 § M the limitation was twenty years (15-69, 50; 63-156, 65+357).

4075. Judgments, ten years—No action shall be maintained upon a judg-
4075

 43;! ment or decree of a court of the United States, or of any state or territory
IO?NW * thereof, unless b^gun within ten years after the entry of such judgment.

1001 (5135; '01 c. 279)
99-M°7^ 435 A Judgment constitutes, of itself, a cause of action, and, like other causes of action,

102-M - 245 a. suit may be brought upon it within the time limited by statute and such suit may
H3-NW 450 proceed to trial and judgment even after the expiration of the ten years (39-330, 40+161;

56-390, 57+938). A judgment is a debt which may be taken out of the statute by an
acknowledgment and new promise (62-507, 64+1151. See 28-248, 9+732). Equity
will not extend the statutory limitation by means of equitable remedies (28-248, 9+
733; 39-330, 40+161; 94-216, 102+453). Prior to 1902 c. 2 § 83 the statute was held appli-
cable to judgments for taxes (See § 982).

4076. Various cases, six years—The following actions shall be com-
4076 menced within six years:

J04-M - so 1. Upon a contract or other obligation, express or implied, as to which
H2-NW1054 «o other limitation is expressly prescribed.
147u7tj^f96 '^' Upon a liability created by statute, other than those arising upon a

99-M - 393 penalty or forfeiture.
3. For a trespass upon real estate.
'4. For taking, detaining, or injuring personal property, including actions

for the specific recovery thereof.
fi. For criminal conversation, or for any other injury to the person or rights

of another, not arising on contract, and not hereinafter enumerated.
G. For relief on the ground of fraud, in which case the cause of action shall

not he deemed to have accrued until the discovery by the aggrieved party of
the facts constituting the fraud.

7. To enforce a trust or compel a trustee to account, where he has neglected
to discharge the trust, or claims to have fully performed it, or has repudiated
^he trust relation.

8. Against sureties upon the official bond of any public officer, whether of
tnc state or of any county, town, school district, or municipality therein; in

B9 which case the limitation shall not begin to run until the term of such officer
for-which the bond was given shall have expired. (5136; '95 c. 126; '01 c. 357)

1. Subd. 1—An action on the implied contract of a ferry company to carry safely
(22-476); an action for an accounting between partners (24-17. See 62-324, 64+823);
nn action to compel specific performance of a contract for the sale of real property
(30-301, 39+802); an action by a mortgagor against a mortgagee to recover a sur-
plus at a sale under a power (14-97, 68); an action on an account for goods sold
and delivered at different dates (43-219, 45+429); an action to foreclose a mortgage,
so far as the right to a deficiency judgment is concerned (46-422, 49+237); an action for
an accounting (62-324, 64+823; 29-115, 12+343); an action on a bond to secure distribu-
tion'of estate of decedent (75-228, 77+818); an action on the official bond of a con-
stable (35-167, 28+191); an action against a municipality for damages set apart for
the owner in condemnation proceedings (66-176, 68+836); an action to enforce an im-
plied trust (66-176, 68+836. But see 40-506, 42+479); an action for the recovery of part
payments on a contract for the sale of land (81-428, 84+221); an action on a guardian's
bond'>(6B-388, 71+402); an action on a promissory note (9-64, 54); an action on instal-
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ments of salary (13-394, 365); an action to secure reftmdment of money paid at a void
tax sale (58-1, 59+034).

2. Subd. 2—Liability of stockholders (48-349, 51+117; G2-152, 64+145; 66-487, 69+610,
1069; 84-144, 86+872; 92-423, 100+222). Prior to 1902 c. 2 § 82 proceedings for the en-
forcement *of taxes were held to come within this provision (See §981). Prior to 1902
c. 2 § 61 this provision was held to apply to an action for the refundment of money
paid at a void tax sale (53-309, 554-128. See 81-254, 83+991). Inapplicable to action to
recover penalty for trespass on state lands (104+240).

3. Subd. 5—Actions for personal injuries are within this provision (G7-146, 69+710;
70-50, 72+833; 70-35, 72+1134). See § 769.

4. Subd. 6—This provision is applicable alike to legal and equitable actions (39-115,
39+67; 12-522, 431; 47-193, 48+608. See 38-197, 36+333). The statute begins to run
only from the discovery of the fraud or from the time it ought to have been dis-
covered. The means of knowledge are equivalent to knowledge, that is, a knowledge
of the facts which would put an ordinarily prudent man upon inquiry which if fol-
lowed up would result in the discovery of fraud is equivalent to actual discovery
(70-113, 72+838; 12-522, 431; 22-97; 22-287; 39-115, 39+67; 47-193, 484-608; 53-371, 55+
547; 71-69, 73+645; 75-396, 78+101; 87-456, 92+340; 88-413, 93+110; 89-184, 94+551;
89-232, 94+688). Constructive notice of a record of a deed in the register's office is
insufficient to set the statute running (22-287; 70-113, 72+838). When an action for
relief on the ground of fraud is not commenced until more than six years after the
commission of the acts constituting the fraud the burden is on the plaintiff to allege
and prove that he did not discover the facts constituting the fraud until within six
years before the commencement of the action (70-113, 72+838; 39-115, 39+67; 53-371,
55+547; 71-69, 73+645; 75-396, 78+101; 88-413, 93+110; 89-184, 94+551). The title of a
fraudulent grantee is protected by the statute and unless defrauded creditors effect
a cancelation thereof in some appropriate action brought within six years from the
discovery of the fraud his title becomes absolute and unassailable (87-456, 92+340).
The following actions fall within this provision: an action by a county against its
treasurer for fraudulent conversion of the county funds (22-97); an action by a prin-
cipal against an agent for the fraudulent conversion of funds of the principal
(12-522, 431); an action by stockholders to have a deed of the corporation set aside
for fraud (53-371, 55+547); an action by heirs to charge an administrator as trustee
(47-193, 48+608); an action to set aside a fraudulent conveyance (30-519, 16+404; 70-
113, 72+838; 87-456, 92+340; 88-413, 93+110). See 44 Fed. 817; 49 Fed. 315.

5. Subd. 7—Express trusts are created by contracts and agreements which directly
and expressly point out the persons, property and purposes of the trust. Implied
trusts are those which the law implies from the language of the contract and the
evident intent and purpose o.f the parties (79-53, 81+549). This provision has no
application to implied trusts (66-176, 68+836. But see 40-506, 42+479). The statute
begins to run against an express trust only from the time a breach, disavowal or re-
pudiation thereof by the trustee is made known to the cestui que trust (33-329. 34+
272; 44-260, 46+406; 62-132, 64+141; 62-324, 64+823; 79-53, 81+549; 84-109, 86+894).
The mere fact that a contract creates a relation in the nature of a trust, or that the
action to enforce the obligations growing out of such contract is of an equitable
nature, doe1? n^t br ing the action within this provision (24-17). Statute followed in
federal courts (47 Fed. 782).

4077. £o-ainst sheriffs and others—Forfeitures, three years—The following
actions shall be commenced within three years:

1. Against a sheriff, coroner, or constable for any act done in his official
capacity and in virtue of his office, or for any omission of an official duty, in-
cluding the non-payment of money collected or received on a judgment or
execution.

2. Upon a statute for a penalty or forfeiture to the party aggrieved. (5137)
1. Subd. 1—35-167, 284-191; 65-391, 67+1024.
2. Subd. ° 61-375, 63+1079; 66-213, 68+976; 78-124, 80+853; 104+240; 48-349, 51+

1117 (overruled).

4078. Various actions, two years—The following actions shall be com-
menced within two years:

1. For libel, slander, assault, battery, false imprisonment, or other tort re-
sulting in persona! injury.

2. Upon a statute for a penalty or forfeiture to the state.
3. For damages caused by a milldam; but, as against one holding under

the pre-emption or homestead laws, such limitation shall not begin to run
until a patent has been issued for the land so damaged.

4. Against a master for breach of an indenture of apprenticeship; the limita-
tion, in such case, to run from the expiration of the term of service. (3369,
4761, 5138; '95 c. 30.)
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1. Subd. 1—An action for malicious prosecution is within this provision (69-30,
71+826). An action for persona] injury is not (See 8 4076 Note 3>-

2. Subd. 3—11-15, 1; 11-336, 237; 12-451, 347; 13-324, 297; 13-498, 457; 39-61, 38+777;
46-118, 48+558.

4079. Mutual accounts—If the action be to recover a balance due upon
a mutual, open, and current account, and there have been reciprocal demands
between the parties, the limitation shall begin to run from the date of the
last item proved on either side. (5139)

An account showing on one side items for goods sold and delivered at different
dates and payments made by the purchaser on the other side does not come within
this provision for the credit is all on one side and there is nothing to offset (43-219,
45+429). If credit is given for an article of personal property delivered by the debtor
to his creditor at a valuation agreed upon the account is within this provision (17-469,
447).

4080. For a penalty given to prosecutor—Every action upon a statute for
a penalty given in whole or in part to the person who prosecutes therefor
shall be commenced by such party within one year after the commission of
the offence; but, if the action is not commenced within one year by a private
party, it may be commenced within two years thereafter on behalf of the
state by the attorney general or the county attorney of the county where
the offence was committed. (5140)

4 4081. When action deemed begun—Pendency—For the purposes of this
* ^ ubdivision, an action shall be considered as begun against each defendant

tfhen the summons is served on him, or on a codefcndant who is a joint con-
tractor or otherwise united in interest with him, or is delivered to the proper
officer for such service; but, as against any defendant not served within the
period of limitation, such delivery shall be ineffectual, unless within sixty
days thereafter the summons be actually served on him or the first publica-
tion thereof be made. And when an action is begun it shall be deemed pend-
ing until the final judgment therein has been satisfied. (5143, 5144)

Applied as to time when action is commenced (13-386, 299; 50-445, 52+915; 26-421,
4+816; 50-503, 52+922; 91-352, 98+188; 91-226, 97+974). .Service on joint contractor
(3-106, 58). Applied as to when action is pending (30-161, 14+795; 10-158, 127; 25-120;
91-226, 97+974). Applied as to delivery of summons to officer for service (70-212,
73+4; 50-445, 52+915; 56-476, 58+38; 13-326, 299; 26-421, 4+816; 70-286, 73+164).

4 4082. Effect of absence from state—If, when a cause of action accrues
J02-M -.245 against a person, he is out of the state, an action may be commenced within
13-ww 450 tne times herein limited after his return to the state; and if, after a cause

of action accrues, he departs from and resides out of the state, the time of
his absence is not part of the time limited for the commencement of the
action. (5145)

Applicable only to actions the subject matter of which arises or originates in this
state (91-339, 97+1056). The mere fact that a note is made payable in this state
does not make this section applicable (93-112, 100+664). It is not applicable to an
action of ejectment (45-387, 48+17; 45-401, 48+322), to an action to foreclose a mort-
gage (See §4074),'0r to foreign corporations with offices in this state (45-387, 48+17).
If when the cause of action accrues against a person he is out of the state the action
may be commenced within the statutory time after his return to the state (21-15,
10-306, 370; 14-368, 19!); 15-159, 133). It is the general rule that the statute does
not begin to run in favor of the party 'to be charged until he comes within the
jurisdiction (13-390, 362; 9-64, 54; 45-112, 47+543; 44-260, 46+406; 54-14, 55+744). If,
after the cause of action accrues, the debtor departs from and resides out of the
state his new residence out of the state must, in order to toll the statute, be not merely
temporary and occasional, but of such character and with such intent as to constitute
n new domicil (19-488. 422; 16-306, 270; 50-330, 52+642. See 46-243, 48+1019; 40-428,
42+292; 61-256, 63+634),

4083. When cause of action accrues out of state—When a cause of action
has arisen outside of this state, and, by the laws of the place where it arose,
an action thereon is there barred by lapse of time, no • such action shall be
maintained in this state unless the plaintiff be a citizen of the state who has
owned the cause of action ever since it accrued. (514G)

This section applies to cases not covered by I 4082—that is, to actions the subject
matter of which arises out of the state (91-339, 97+1056). Where a cause of action
not arising in this state nor accruing to a citizen thereof is barred by the law of
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another state it is barred here (40-356, 51+1162; 93-112, 100+664. See 18-527, 471).
It is the general rule tliat the statute does not begin to run in favor of the party
to be charged until he comes within the jurisdiction (13-^390, 362; 9-64, 54; 45-112,.47+
543; 44-260, 46+400; 54-14, 55+744). The effect of the statute is to allow a citizen
of this state to plead the statute of limitations of a foreign state or country when it
is more favorable to him than our own and to allow him, when he is plaintiff in a
foreign cause of action, which he has had from the time it accrued, the benefit of
our own statute; or, in other words, it confers a privilege on a defendant when sued
by a foreigner which it denies to him when sued upon the same demand by a domestic
plaintiff (9-64, 54).

4084. Periods of disability not counted—Any of the following grounds of ,,,,,4
disability, existing at the time when a cause of action accrued, shall suspend HO-NW GS
the running of the period of limitation until the same is removed : Provided, 40g.
that such period, except in the case of infancy, shall not be extended for more jg?-M - 27
than five years, tior in case for more than one year, after the disability ceases: HO-NW" &&

1. That the plaintiff is within the age of twenty-one years.
2. His insanity.
3. His imprisonment on a criminal charge, or under sentence of a criminal

'Court for a term less than his natural life.
4. Is an alien and the subject or citizen of a country at war with the United

States.
5. When the beginning of the action is stayed by injunction or by statu-

tory prohibition.
And if two or more disabilities shall coexist, the suspension shall continue

until all are removed. (5147, 5150-5153)
The disability must exist at the time the 'cause of action accrues (67-169, 60+812).

Infancy (63-272, 65+459, See 85-473, 89+848). Bankruptcy proceedings (58-103. 59+
996; 41-363, 43+79). Pendency of contest in General Land Office (87-117, 91+294.
See 91-325, 98+89. 100+106). Action to sequester property of corporation (84-144, 86+
872; 84-317, 87+604).

4085. Period between death of party and granting of letters—The time
which elapses between the death of a person and the granting of letters testa-
mentary or of administration on his estate, not exceeding six months, and
a period of six months after the granting of such letters, are not to be deemed
any part of the time limited for the commencement of actions by executors
or administrators. Tf the death occur within the last year of the period of
limitation, the action may be commenced by the personal representative at
any time within one year after such death. And if a cause of action survive
against a decedent, which is not required by law to be presented to the probate
court, an action may be brought thereon against the personal representative ..
of such decedent at any time within one year after the granting of letters
testamentary or of administration. (5148, 5149)

75-527, 78+93; 15-159, 123; 30-386, 15+676; 39-39, 38+765; 44-449, 47+51; 45-167, 47+653.

4086. New promise must be in writing—No acknowledgment or promise .„.,„
shall be evidence of a new or continuing contract sufficient to take the case IO^NW 433

out of the operation of this chapter, unless the same is contained in some '" 1001
writing signed by the party to be charged thereby; but this section shall not
alter the effect of a payment of principal or interest. (5154) 9»-M40-6 433

The acknowledgment or promise must be in writing signed by the person to be
charged (82-296, 84+1018; 39-518, 40+829). Sufficiency of the acknowledgment or prom-
ise considered (11-138, 87; 12-352, 229; 12-407, 291; 16-215, 187; 35-63, 27+379; 29-361.
13+148; 51-482. 53+766; 39-367, 40+257). An acknowledgment cannot be withdrawn so
as to restore the bar (12-17, 1). Acknowledgment by corporation (12-17, 1). A condi-
tional promise wilt not take the debt out of the statute unless the condition is per-
formed (12-407. 291). The acknowledgment or promise must itself describe or fu rn i sh
the means of ident i fying the debt or debts to which.it refers and cannot be supple-
mented by parol evidence (51-432, 53+766). It is immaterial whether the acknowledg-
ment is made before or after the running of the statute (39-367, 40+257. See 80-361,
83+351). An account stated, which is not supported by evidence of some writ ing
signed by the party to be charged, will not prevent the running of the statute against
previously existing liabilities included therein (39-518, 40+829).

4087. New action in case of reversal—Tf judgment be recovered by plain-
tiff in an action begun within the prescribed period of limitation, and such
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judgment be afterward arrested or reversed on error or appeal, the plaintiff
may begin a new action within one year after such reversal or arrest. (5156)

VENUE

4088. General rule—Exception—Except as provided in § 4089, every civil
OT 4°?S 411 action shall be tried in the county in which it was begun, unless the place of

trial be changed as hereinafter prescribed; and, when so changed, all subse-
quent papers in the action shall be entitled and filed in the county to which
such transfer has been made.

Entitling papers after change of venue (68-4, 70+777).

4089. Actions relating to land, situs to govern—Actions for the recovery
4(180 r °* rea* estate> tne foreclosure of a mortgage or other lien thereon, the partition

firi4 thereof, the determination in any form of an estate or interest therein, and
4089 for injuries to lands within this state, shall be tried in the county where such

IOI-M - is reaj estaj-e or some part thereof is situated, subject to the power of the court
to change the place of trial in the cases specified in § 4097 subds. 1. 3, 4. If
the county designated in the complaint is not the proper county, the court
therein shall have no jurisdiction of the action. (5182, 5183)

Held applicable to an action to cancel a real estate mortgage and to expunge the
record thereof (83-114, 85+939); to an action for injuries to land within this state (65-48,
67+846). Held not applicable'to an action to cancel a contract for the sale of land on
the ground of fraud (94-370, 102+869); to an action to set aside a judgment and levy
on real estate (85-283, 88+755); to an action by heirs to avoid an administrator's sale
of land, to recover lands in the hands of purchasers and for ah accounting and recov-
ery of the sales (7G-513, 79+507); to an action for injuries to land in another state (65-
48, 67+846); to proceedings for the appointment of a receiver in insolvency (60-358,
62+325). An action to set aside deeds of real estate, situated in more than one county,
in fraud of creditors, may be brought in either county (91-96. 97+574). The modern
tendency is to treat all actions as transitory which are not clearly and wholly local
(65-48. 67+846; 91-96, 97+574; 94-370. 102+869). The precise effect of the last clause of
this section is an open question (See 91-76, 97+574; 74-211, 77+41; 76-513, 79+507).
Bringing an action in the wrong county does not go to the jurisdiction of the court
over the subject matter. By consent of all the parties a court may try an action for
the recovery of real estate lying in another county (76-513, 79+507): Prior to 1885 c.
169 it was held that if the county designated in the complaint was not the proper
county the action might nevertheless be tried therein unless the defendant, before the
time of answering expired, demanded that the trial be had in the proper county (31-15;
46-535. 49+257; 74-211, 77+41).

4090. Official misconduct, etc., where cause arose—Actions against a public
officer, or person specially appointed to execute his duties, for acts done
by virtue of such office, and against any person for like cause who has acted
in place or in aid of such officer, and actions to recover penalties or forfeitures
imposed by statute, shall be tried in the county in which the cause of action
arose: Provided, that if the act for which the penalty or forfeiture is imposed
be committed upon a lake or stream extending into, 01 bordering upon, more
than one county, such action may be tried in any of said counties. (5184)

Action against public officer (92-402, 100+2). Officer may waive privilege (3-277,
1!)1). Not applicable to an action of replevin for property wrongfully taken by an-
officer (34-500, 20+733; 45-170, 47+C55). Not applicable to an action by a creditor against
the officers of a corporation (66-213, 68+976).

4091. Cost bond—Recognizances—Non-residents—Actions upon bonds for
costs given in any civil action or proceeding by a non-resident plaintiff, as pro-
vided by law, and upon any recognizance by a party or witness in any criminal
prosecution, or on any security for costs given in justice court, shall be tried
in the county where such bond or security is filed, unless the court, for cause
other than the residence of the defendant, shall change the venue. An action
against a non-resident defendant proceeded against .by attachment may be
brought in anv county wherein such defendant has property liable to attach-
ment. (5186, 5187; '99 c. 335)

t An action against a non-resident for the recovery of money may be brought in any
county in the state and a writ of attachment' may issue therein directed to the sheriff
of any other county for service (91-352, 98+188).
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4092. Replevin—Actions to recover the possession of personal property
wrongfully taken shall be tried in the county in which the taking occurred,
or, at plaintiff's election, in the county in which he resides; in other cases in
the county in which the property is situated. (5182, 5185)

34-506, 26+733; 45-170, 47+655; 92-205, 99+806.

4093. Actions by or for the state—Except as otherwise provided by law
in particular cases, civil actions for trespass in which the state of Minnesota .
is plaintiff, may be begun and tried in such county as the attorney general,
or other attorney authorized to bring the same, shall select. (5185)

4094. Actions for wages—An action for the recovery of wages or money
due for manual labor ir.ay be brought in the county in which such labor was
performed; and when so brought the venue of such action shall not be changed
to another county without the written consent of the plaintiff filed with the
court. (51S9)

4095. Other cases, residence of defendant to govern—All actions not
enumerated in §§ 4089-4094 shall be tried in a county in which one or more of 07
the defendants resided when the action was begun. If none of the parties
shall reside or be found in the state, or the defendant be a foreign corpora-
tion, the action may be begun and tried in any county which the plaintiff
shall designate. A domestic corporation shall be considered as residing in
any county wherein it has an office, agent, dr business place. (5185)

Applied as to individuals residing in the state (85-283, 88+755; 80-37:1, 83+342; 46-311,
48+1123; 45-186, 47+719; 94-370, 102+8G9). An. action against a non-resident for the re-
covery of money may be brought in any county in the state and a writ of attachment
may issue therein directed to the sheriff of any other county for service (91-352, 98+188).
A foreign corporation, although it has complied with all the proyisions of law as to its
right to do business in this state, may be sued in any county which the plaintiff may
designate (30-444, 15+876; 74-139, 76+1030). A domestic corporation may be sued in any
county where it has an office, agent or place of business (55-479, 57+208; 77-302,
79+960),

CHANGE OF VENUE

4096. As of right—Demand—If the county designated in the complaint
is not the proper county, the action may notwithstanding be tried therein ^),)t-
unless, within twenty days after the summons is served, the defendant.de- rt| - 414
mands in writing that it be tried in the proper county. Such demand shall
be accompanied by the affidavit of the defendant, or his agent or attorney,
setting forth the county of his residence at the time of the commencement of
the action. Such demand and affidavit, with proof of service thereof upon
the plaintiff's attorney, shall be filed with the clerk, in the county where the
action was begun, within thirty days from the date of its service, and there-
upon the place of trial shall be changed to the county where the defendant
resides, without any other proceedings. If there are several defendants re-
siding in different counties, the trial shall be had in the county upon which
a majority of them unite in demanding, or, if the numbers be equal, in that
whose county seat is nearest. When the place of trial is changed, all other
proceedings shall be had in the county to which the change is made, unless
otherwise provided by consent of parties filed with the clerk or by order of
the court, and the papers shall be transferred and filed accordingly. When
a demand for a change of the place of trial is made as herein provided, the
action shall not for any of the reasons specified in § 4097 be retained for trial
in the county where begun, but can be tried therein only upon removal thereto
from the proper county in the cases provided by law. (5188; '95 c. 28;
'03 c. 345)

1. When applicable—This section has no application where the action is properly
brought in the county designated in the complaint (92-402, 100+2; 02-205, 99+806).

2. Policy of law—Tt is the policy of the law that transitory actions shall he
brought and tried in the county where the defendant resides, or, in case of several de-
fendants residing in different counties, in the county to which they unite in demanding
the venue to be changed (92-164, 99+621).

3. Several defendants—Where one of several defendants is the only one concerned,
the others being merely nominal parties, he may have the venue changed to his county
without reference to the others (85-283, 88+755). Parties who are in default may be
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disregarded (64-444, 67+67). Where there are several defendants residing in different
counties a majority of them may secure a change by making the proper affidavit and
serving a joint demand therefor before the time for answering has expired as to any
of them, or by each of them.making such affidavit and serving a demand for the same
at any time before his time, for answering expires (93-164, 09+621). Where there are
several defendants residing in different counties the place of trial must be changed to
the county which a majority of them unite in demanding although the action is brought
in a county where one or more of them reside (83-447, 86+415).

4. When demand must be made—It must be made before the time to answer expires
and the right to a change must be determined as of the time of the 'demand (00-427,
97+112). Amendment of complaint held not to revive or extend the time (73-15;:,
75+591).

5. Affidavit—It must state the actual place of residence of the defendant at the time
of the commencement of the action. A defect in this regard waived (88-95, 92+518).
It need not state that the time for answering has not expired (!)2-lB4, 99+021).

6. A matter of right—No order of court—If a defendant complies or duly tenders
complia'nce with the provisions of this section he has an absolute right to have the
venue changed to the county of his alleged residence. The action cannot be retained
in the county in which the venue is laid for'the purpose of traversing the allegations of
the affidavit as to defendant's residence, or for the hearing of a motion to retain the
case for the convenience of witnesses. If the plaintiff wishes to challenge the truth
of the affidavit his remedy is to move the court in the county to which the venue is
changed to remand the case. Upon a compliance with the provisions of this section the
place of trial is ipso facto changed and the defendant has an absolute right to have
the papers and files transferred to the district court of the proper county. No order
of court is necessary (GG-213, 6S+976; 77-302, 79+960; 72-153, 75+591; 80-373, 83+342;
83-447, 8fi+415; 85-283. 88+755; 88-95, 92+518; 90-118, 95+591).

7. Waiver—The place of trial is not jurisdictional (3-277. 191; 5-148, 113; 10-133, 100;
21-15; 30-512, 16+403; 46-535, 49+257; 55-401. 56+1056; 76-513. 79+507). and hence a
party may waive his right to a trial in a particular court (24-37; 27-498. 8+593; 29-46.
11+132; 3-277. 191; 32-185, 20+91; 68-4. 704-777; 28-337, 9+872; 5-148, 113; 45-180, 47+719;
02-261, 64+564). He waives it under this section by not making the demand before the
time for answering expires (90-427, 97+112).

4097. By order of court—Grounds—The venue of any civil action may be
4,4 changed by order of the court in the following cases:

1. Upon written consent of the parties;
3. When it is made to appear, on motion, that any party has been made a

defendant for the purpose of preventing a change of venue under § 409G;
3. When an impartial trial cannot be had in the county wherein the action

is pending-; or
4. When the convenience of witnesses and the ends of justice would be pro-

moted by the change. (5188, 5190; '95 c. 28; '03 c. 345)
1. Subd. 2—32-1R5. 20+91; 45-186, 47+719; 50-305, 52+864.
2. Subd. 3—18-184, 168.
3. Subd. 4—28-337, 9+872; 51-232, 53+462; 56-63, 57+322. See Rule 28, District Court.

409S. Interest or bias of judge—No judge shall sit in any cause, except
to hear a motion to change the venue, if he be interested in its determination,
or if he might be excluded for bias from acting therein as a juror. Tf he be
the only juuge of the court or district, he shall grant a change of the venue
whenever, upon a motion therefor, his interest or bias shall be made to appear,
unless before the motion is heard the governor shall have assigned another
judge to try such cause v Provided, that such sole judge may order the venue
changed, upon his own motion, whenever he shall deem it improper to sit in
the cause. (4838; '01 c. 16)

The interest which disqualifies under this. section is a pecuniary interest—not an
interest of feeling:, or sympathy, or bias that would disqualify a juror (20-501, 5+677;
88-130. 92+529. See '3-274, 188; 26-220, 2+697; 50-14, 52+222; 52-283, 53+1157; 26-445.
4+1107; 20-313, 271; 22-245).

4099. Actions in municipal court—The foregoing provisions relating to
venue shall apply to civil actions begun in the municipal courts, except that
the application for such change shall be made after answering and before the
time fixed for the trial of the cause ; and upon a change of venue being effected
in any such action., under either of §§ 4096-4098, the transfer shall be made to
the district court of the proper county. (5191)

This section overrules 30-473, 16+365.
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4100. On appeal from justice court—Any action pending in a district or
municipal court against a natural person, upon appeal from a justice of the
peace, may be transferred to the district court of the county in which the
defendant resides upon compliance with the following requisites:

1. The defendant or his attorney, within ten days after the appeal is per-
fected, shall file with the clerk of the court in which the action is pending an
affidavit, setting forth that the defendant, or, if there be more than one, a
majority of them, resided at the commencement of the action in another
county in this state, naming it;

8, Within twenty days after the filing of such affidavit the party filing it
shall make application to the court for an order transferring the action to the
county named therein.

Upon such application being made, the court shall forthwith make an order
transferring the action to such county and papers shall be transferred accord-
ingly. (5193; ?99 c. 341)

55-479, 57+203; 80-22, 82+1084. See 27-498, 8+593; 30-473, 16+365. '

4101. Prejudice or bias of judge—Affidavit—Any party to a cause pending
in n district court having three or more judges, within one day after it is
ascertained which judge is to preside at the trial thereof, may make and file
with such judge and serve on the opposite party an affidavit stating that, on
account of prejudice or bias on the part of such judge, he has good reason
to believe, and does believe, that he cannot have a fair trial of such cause;
and thereupon such judge shall forthwith secure some other judge of the
same or another district to preside at the trial, and shall continue the cause
on the calendar until such judge can be present. In criminal actions such
affidavit may be made and filed with such judge by the defendant not less than
two days before the expiration of the time allowed him by law to prepare
for trial, and in either of such cases such presiding judge shall be incapacitated
to try such cause: Provided, that in criminal cases such judge, for the pur-
pose of securing- a speedy trial, may, in his discretion, change the place of
trial to another county. ('95 c. 306)

88-130, 92+529; 105+68.

SUMMONS—APPEARANCE—NOTICES, ETC.

4102. Actions, how begun—Civil actions in the district court shall be com-
menced by the service of a summons as hereinafter provided. (5193)

91-226, 97+974; 73-167, 75+1043; 47-581, 50+823.

4103. Requisites of summons—Notice—The summons shall be subscribed
by the plaintiff or his attorney, be directed to the defendant, and require
him to serve his answer to the complaint on the subscriber, by copy, at a
specified place within the state where there is a postoffice, within twenty
days after the service on him of such summons, exclusive of the day of service.
It shall also notify him, in substance, that i f 'he fails so to serve his answer:

1. If the action be for the recovery of a debt or a liquidated money demand
only, that the plaintiff will take judgment for an amount specified therein.

2. In other actions, that he will apply to the court for the relief demanded
in the complaint. (5194, 5195; '01 c. 27)

1. Not a process—A summons is not a process required under the constitution to
run in the name of the state. It is a mere notice (12-80, 43; 12-255, 166; 68-38, 70+775.
See 33-30, 21+838; 10-17, 1; 11-194, 126; 65-150, 08+2). But it is in the nature of Orig-
inal process (46-164, 47+970; 48+783).

2. Directed to the defendant—86-13, 89+1124.
3. Contents of notice—31-335; 34-395, 2C.+122; 34-43; 14-537, 408.
4. Signature—It may be subscribed by the printed signature of the plaintiff or his

attorney (37-250, 33+849. See 40-189, 41+1031). A written signature purporting to be
that of the plaintiff but made by his agent in his presence and by his express, direction
is sufficient (14-537, 40S).

5. Irregularities—No general rule can be laid down as to what defects in a sum-
mons are iurisdictional. If the summons is regular on its face and is duly served the
court acquires jurisdiction. Mere irregularities cannot be taken advantage of col-
laterally but are deemed waived unless the defendant moves to set aside the service
(34-537, 408; 26-306, 3+700; 55-443, 57+141; 73-167, 75+1043; 53-315, 55+127; 13-80, 43;
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24-43; 31-479, 18+283; 24-188; 43-137, 45+4; 34-395, 26+122; 47-581, 50+823; 5&-390,.
57+938; 86-13, 89+1124).

4104. Summons, by whom served—Fees, etc.—The summons may be
served by the sheriff of the county in which the defendant is found, or by any
other person not a party to the action; but, if served by a person other than
an officer authorized by law to make such service, no fees or mileage shall be
allowed therefor. (5197, 5198)

May be served by plaintiff's attorney (68-28, 70+775).

4105. Service of complaint—Appearance, etc.—A copy of the complaint
shall be served with the summons, unless the complaint be filed with the
clerk, in which case the summons shall contain a notice of such filing. If it
be not so served, and the defendant shall appear in the action wMiin ten days,
after the service of the summons, the plaintiff, within five days after such
appearance, shall serve the complaint, by copy, on the defendant or his at-
torney. The defendant shall then have at least ten days in which to answer
the same. (5196)

Except for the purpose of preventing the statute of limitations from running an
action is commenced by service of the summons and not as in some states by filing a
complaint and issuing a summons (47-581, 50+823). Where a summons is regular on
its face, and is duly served, the court acquires jurisdiction. The fact that the com-
plaint is not filed, or a copy thereof is not served with the summons, does not render
the judgment void. It is a mere irregularity and is waived unless the defendant moves
to set aside the service (26-306, 3+700; 55-443, 57+141; 73-167, 75+1043).

4106. Service of summons—On natural persons—Service of the summons
on natural persons residing or being within the state shall be made by deliver-
ing a copy thereof, as follows:

1. To the defendant personally.
2. If the defendant have a resident guardian, appointed for any purpose,,

to such guardian also.
3. If he be a minor under the age of fourteen years, and have no such

guardian, to his father also, or to his mother, or, if he have neither within
the state, to the person having the control of such minor, or with whom he
resides, or by whom he is employed.

But in all such cases it shall be deemed a personal service of the summons
if the copy thereof be left at the house of the usual abode of the person to be
served, with some person of suitable age and discretion then residing therein.
(5199; '97 c. 222)

1. Personal service—It must be direct. That is, it must be on the defendant per-
sonally and not through the mediation of a third person (52-98, 53+812; 29-108, 12+342).

2. House of usual abode—In the case of a married man the house of his usual abode
is prima facie the house where his wife and family reside. The term "the house of his
usual abode" means a person's customary dwelling place or residence (61-256, 63+634;
G4-485, 67+540). A boarding house may be a house of usual abode (45-33, 47+309).

3. Persons with whom summons may be left—A person fourteen years old is prima
facie a person of "suitable age and discretion." It is not necessary that he should under-
.stand the nature of judicial proceedings (53-286, 55+133). He must be an actual resi-
dent in the house. If he is not, the judgment is void (29-108, 12+342). The summons
may be left with a person living in the same suite of rooms in an apartment house as
the person to be served, although he is nnt a member of the family or household of
such person (79-350, 82+668). It is the validity of the service made which controls and
not what may be thought or supposed concerning the same by the person who made
it. It is not necessary to inform the person with whom it is left for whom it is in-
tended (50-348, 52+934).

4. On minor—42-84, 43+784; 79-476, 82+990.

4107. Same—On public corporations, etc.—Service of a summons upon
municipal or quasi municipal corporations shall be made by delivering a copy
thereof as follows:

1. If the action be against a city, village, or other incorporated place, to its
chief executive officer, or, in his absence, to its clerk.

2. If against a county, to the chairman of the county board or to the county
auditor.

3. If against a town, to the chairman of the town board or to the town clerk.
4. If against a school district, to any member of its board of trustees or

other governing body.
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5. If against any other public board or body subject to suit, to any member
thereof.

And in any of the cases enumerated in this section, if it be made to appear
that service cannot be made as herein provided, the court may direct the
manner of such service. (1049, 1498)

4108. Same—On the state—In all actions and proceedings to which the
state may lawfully be made a party, the summons and other papers therein
shall be served on the attorney general, or, in his absence, upon one of his
assistants. (5814)

4109. Same—On private corporations—1. If the action be against a private
domestic corporation, the summons may be served by delivering a copy there-
of to its president, vice-president, secretary, cashier, or treasurer, or to any
director or managing agent thereof.

2. If such domestic corporation have no officer within the state upon whom
service can be so made, of which fact the return of the sheriff that none can
be found in his county shall be conclusive evidence, service of the summons
upon it may be made by depositing two copies thereof with the secretary of
state, which shall be deemed personal service upon such corporation. One
of such copies shall be filed by such secretary, and the other forthwith mailed
by him to the corporation, if the place of its main office be known to him or
be disclosed by the files of his office.

3. If the defendant be a foreign corporation, the summons may be served
by delivering a copy to any of its officers or agents within the state; if a in-NW 391
foreign insurance corporation, two copies shall be delivered to the insurance
commissioner, who shall file one in his office and forthwith mail the other,
postage prepaid, to the defendant at its home office.

4. If such foreign corporation shall have appointed a resident agent author-
ized to accept service of process, and shall have caused such appointment
to be filed and recorded as required or authorized by law, delivery_of a copy
of the summons to such agent shall be deemed service thereof on'such cor-
po.ation. (5199, 5200, 5203; '99 c. 69)

1. Subd. 2—70-105, 72+835; 80-32, 82+1088.
2. Subd. 3—To constitute a person an agent of a foreign corporation upon whom

service may be made he must be one actually appointed by and representing the cor-
poration, and not one created by mere construction or implication, contrary to the in-
tention of the parties (73-305, 76+36. See 66-79, 68+774; 6G-271, 68+1085). If a foreign
corporation has no property within this state or the cause of action did not arise here
jurisdiction cannot be acquired over it by personal service of the summons on its offi-
cers or agents temporarily within this state (26-233, 2+698; 81-346, 84+46. See 10-38G,
308; 13-278, 256; 97 Fed. 22). On foreign insurance company (80-147, 82+1083; 87-260,
91+1115).

3. Subd. -1—84-497, 88+10.

4110. Same—On railway companies—In any action or proceeding against
a railway company, whether domestic or foreign, including proceedings under
the right of eminent domain, service of the summons and of all notices re-
quired to be served therein may be made by delivering a copy thereof to any
ticket or freight agent of such company within the county in which the action
or proceeding is begun, with the same effect as though made pursuant to
§4109: Provided that, if such company shall appear in an action by a resi-
dent attorney, service shall thereafter be made upon such attorney. (5202)

55-479, 57+208; 64-361, 67+80. See 36-85, 30+432, overruled by change of statute.

4111. Service by publication—Personal service out of state—In any of the
cases mentioned in § 4112, when the sheriff of the county in which the action iio-M4 '!' 307
is brought shall have duly returned that the defendant cannot be found therein, ion'-.v\v ii-is
and an affidavit of the plaintiff or his attorney shall have been filed with the
clerk, stating the existence of one of such cases, and that he believes the de-
fendant is not a resident of the state, or cannot be found therein, and either
that he has mailed a copy of the summons to the defendant at his place of
residence, or that such residence is not known to him, service of the summons
may be made upon such defendant by six weeks' published notice thereof:
Provided, that personal service of said summons without the state, proved by
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the affidavit of the person making the same, made before an authorized officer
having a seal, shall have the same effect as the published notice herein pro-
vided for. (5204; '01 c. 63)

1. Not applicable to Torrens system—89-454, 95+317, 895, 96+704.
2. No order of court necessary—47-581, 50+823; 67-342, 69+903; 84-329, 87+838.
3. Affidavit—Affidavit is jurisdictional and must state all the statutory requirements.

It cannot be aided by reference to the complaint (86-493, 90+1113. See 9-239, 225;
53-197, 55+117). It must state facts positively and not on information and belief except
where the latter form is expressly authorized (38*341, 37+585). It need not be sworn
to on the day on which the action is commenced. If is not void because entitled in
an action not actually commenced at the time. If it is filed with the clerk the fact
that he fails to keep his office at the county seat will not invalidate the publication
(47-581, 50+823).

4. Filing affidavit—The filing of the affidavit is a jurisdictional prerequisite. It
cannot be filed after publication or after the commencement of publication (37-194.
33+559; 38-506, 38+698; 44-97, 46+315; 67-242, 69+903; 44-505, 47+169; 85-261, 88+748. See
validating act, 1901 c. 349). What constitutes filing (85-261, 88+748).

5. Mailing copy of summons—The mailing of a copy to a non-resident does not
constitute personal service although it is duly received. It is the publication of the
summons that gives the court jurisdiction arid not the service through the mails (46-66,
48+459).

6. Filing the complaint—Proper practice requires that the complaint should be filed
before the commencement of the publication but it is not jurisdictional (47-581, 50+823;
43-137, 45+4).

7. Filing return of sheriff—The filing of the return of the sheriff is not a jurisdic-
tional prerequisite. It may be filed any time before the entry of judgment (67-242,
69+903; 86-493, 90+1113).

8. Sufficiency of return—49-140, 51+666.
9. Form of summons—43-137, 45+4.
10. Misnomer—A misnomer in the summons is fatal (72-105, 75+115).
11. Publication—The publication need not be made on the same day of each week

(53-84, 54+1058). It is valid though one of the publications is on a holiday (50-457,
52+915).

12. Statute must be followed strictly—46-174, 48+773; 4G-180, 48+775; 37-194, 33+559;
44-505, 47+169; 27-265, 6+783; 55-386, 57+134; 86-493, 90+1113.

13. Personal service out of state—Personal service out of the .state under the last
clause of this section is simply a substitute for service by publication and must be pre-
ceded by a strict compliance with all the statutory requirements essential to publication
(01-22(5, 97+074. See 94-301, 102+861).

•
41152. Same—In what cases—Such service shall be sufficient to confer

-it"1- 307 jurisdiction:
W 243 1. When the defendant is a foreign corporation, having property within

the state.
2. When the defendant, being a resident of the state, has departed there-

from with intent to defraud his creditors, or to avoid service, or keeps himself
concealed therein with like intent; or has departed therefrom, or cannot be
found therein, and has property or credits therein upon which the plaintiff
has acquired a lien by attachment or garnishment.

3. When the defendant is not a resident of the state, but has property there-
in, and the court has jurisdiction of the subject of the action.

4. When the action is for a divorce, or a separation from bed and board,
and the court shall have ordered that service be made by published notice.

5. When the subject of the action is real or personal property within the
state, in or upon which the defendant has or claims a lien or interest, or the
relief demanded consists wholly or partly in excluding him from any such
interest or lien.

6. When the action is to foreclose a mortgage or to enforce a lien on real
estate. (5204; '03 c. 341)

1. Subd. 1—Where a cause of action arises in another state a court of this state can-
not acquire jurisdiction of a foreign corporation unless it has property within this
state of some substantial value and of a character to justify a reasonable probability
that the creditor can secure something from a sale thereof that can be applied as f
payment on his demand (81-346, 84+40; 92-20, 99+365).

2. Subd. 5—Stock of domestic corporation involved (90-76, 95+887; 96+914, 97+127).
An action to reform the description in a deed (55-386, 57+134). An action to set aside
a fraudulent conveyance (43-137, 45+4).

3. Subd. 6—17-581, 50+823.
4. Extent of jurisdiction acquired over non-residents—36-190, 31+210; 45-277, 47+967;
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44-505, 47+169; 51-181, 53+460; 29-108, 12+342; 55-386, 57+134; 47-581, 50+823; 46-396,
49+190; 87-510, 92+461; 88-456, 93+520.

4113. When defendant may defend—Restitution—If the summons be not
personally served, the defendant, on application to the court before judgment
and for sufficient cause, shall be permitted to defend; and, except in an action
for a divorce, the defendant, in like manner, may be permitted to defend at
any time within one year after judgment, on such terms as may be just If
the defence be sustained, and any part of the judgment has been enforced, such
restitution shall be made as the court may direct. (5206)

1. A matter of right—39-73, 38+689; 42-243, 44+9; 44-392, 46+766; '46-66, 48+459; 79-
364, 82+581; 85-261, 88+748; 55-386, 57+134.

3. Relief granted liberally—35-278, 28+508; 39-73, 38+689.
3. A good defence sufficient cause—A good defence is a sufficient cause within the

meaning'of the statute (39-73, 38+689; 42-243, 44+9; 46-66, 48+459). It is indispensable
that the applicant should show a good defence in his moving papers (74-234, 76+1132),
but he need do no more than propose an answer setting up a good defence (79-264.
82+581). It is not necessary for him to exhibit the evidence of his defence. Neither
an affidavit of merits or a verified answer is necessary if a good defence appears by
the moving affidavits. The proper practice is to propose a verified answer showing a
good defence (81-515, 84+:!!!8). The defence need not be affirmative. A verified gen-
eral denial is sufficient (See 58-20, 59+629. But see 50-1, 52+210). An affidavit of
merits may take the place of a proposed answer (50-1, 52+219).

4. Diligence in making application—The applicant need not show in his moving
papers that he has been diligent. He need not show that he did not have actual notice
of the action in time to interpose his defence before judgment (35-278," 28+508). But he
is bound to meet any charge of laches made by the plaint iff on proper affidavits (59-
409. 61+455; 85-261, 88+748). There is no general rule as to the diligence required in
making application after actual notice. Each case must be determined on its own
facts (42-243, 44+9; 46-66, 48+459; 51-550, 53+872; 59-409, Gl+455; 56-470, 58+38). If a
party receives the summons through the mail he is bound to act with great promptness
thereafter (85-261, 88+748).

5. When year begins to run—15-63, 43.
6. Action for divorce—93-195, 101+163.
7. The question on appeal—15-63, 43; 35-278, 28+508; 39-7:1, :iS-K>8!>; 46-06. 48+450;

51-550, 53+872; 11-232, 153.

4114. Proof of service—Service of the summons and other papers shall be
proved as follows:

1. If made by the sheriff or other officer thereunto authorized by law, by
his certificate; if by any other person, by his aff idavit ; or

3. By the written admission of the party served;
3. If by published notice, by the affidavit of the printer, or of his foreman

or clerk, and by that of the person who mailed a copy of the summons, if one
was mailed.

If service be made otherwise than by published notice, the proof shall state
the time, place, and manner thereof. (5208)

1. Affidavit of personal service—It is not necessary that it should state that the
person upon whom the service was made was to affiant known to be the person upon
whom service was required to be made (74-282, 77+137; 18-90, 72). In an action against
partners under a 6rm name the affidavit of a person who served the summons that the
persons upon whom he served it (naming them) are members of the firm fnamed in
the summons is sufficient (45-357, 47+1064). The absence of a venue is not -fatal (18-90.
72).

2. Affidavit of substituted service—When service is made by leaving a copy at the
defendant's usual place of abode the affidavit should state the name of the person with
whom it is left, but it is not indispensable (64-485, 67+540). It is not necessary to stale
that the defendant could not be found (26-154. 2+163; 64-485, 67+540).

3. Return of officer—The return of an officer is conclusive in collateral proceedings,
but the defendant may impeach it on motion or other direct proceedings in the action
to set aside the judgment on default, if* the rights of third parties have not intervened
(39-305, 40+71; 40-52, 41+244: 51-363. 53+646; 56-351, 57+1060. See 70-105. 72+835). A
return will not be set aside except upon strong evidence (33-372, 23+541; 56-351.
57+1060; 41-12, 42+594; 78-295, 80+1127). A misnomer in a return is not fatal (SO-HOC.
57+938). • To a summons addressed to two defendants a sheriff returned that the cle-

, fendants, naming them conjunctively, could not be found. Held that the return should
be construed dis junct ively (49-140. 51+666). Ordinarily a return is not complete until
it is filed (55-386, 57+134; 67-243, 69+903).

4. Admission of service—79-476, 82+990; 4-163, 108; 15-447, 360; 4-473, 366.
5. Affidavit of publication—Affidavit of publication for "six successive weeks" is in-
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sufficient (39-336, 4(H-163; 8-381, 338; 20-453, 407; 51 Fed. G14). An affidavit stating
that the summons was published ''seven" weeks, once a week, the date of the first and
last publication being shown, from which it clearly appeared that six weeks was in-
tended held sufficient (43-137, 45+4). It need not show that the publication was on
the same day of each week (53-84, 54+1058).

4115. Jurisdiction, when acquired—Appearance—The court shall have
jurisdiction of the defendant from the time of the service of the summons or
other process upon him, and service by published notice shall be deemed
complete at the expiration of the prescribed period of publication. A volun-
tary appearance by the defendant shall be equivalent to personal service, unless
the same be made for the sole purpose of attacking the jurisdiction.
(5205. 5209-5211)

When service by publication complete (26-421, 4+816).

APPEARANCE

1. Definition—To "appear" means to come into court as a party to an action (26-87,
1+801).

2. Effect of a general appearance—A general appearance gives the court jurisdic-
tion over the person (1-192, 166; 9-55, 44; 10-178, 144; 13-174, 165; 14-16, 4; 20-102, 86;
21-30; 21-403; 18-312, 281; 22-552; 23-268; 25-41; 25-128; 28-400, 10+429; 29-46; 11+132;
31-289. 17+623; 31-429, 18+148; 31-479, 18+283; 34-96, 24+319; 51-401, 53+714; 48-221,
50+1037; 64^13, 66+5; 64-547, 67+662; 74-264, 77+142; 74-302, 77+144; 38-523, 38+753; 74-
339, 77+229; 80-40, 82+1099; 83-35, 85+825). Although the proceeding is in rem a vol-
untary appearance gives the court jurisdiction so far as the party's interest in the
property is' concerned (51-401, 53+714; 35-1, 15, 25+457/30+826). A non-resident may
give the court jurisdiction by a voluntary appearance (10-178, 144). Jurisdiction over
the subject matter cannot be conferred by a general appearance (15-447, 360; 17-41, 23;
8-536, 479; 35-1, 15, 25+457, 30+826). By appearing generally a party waives all defects
in the summons, in its service and in the proof of service (14-16, 4; 18-312, 281; 29-46,
11+132; 83-35, 85+825; 55-102, 56+581; 1-192, 166; 20-102, 86; 21-30. See 55-443, 57+141).
A general appearance in an action of claim and delivery does not waive irregularity in
the seizure (16-490, 443).

3. Void judgment not validated by an appearance—39-336, 40+163; 48.-521, 51+478.
See 33-419, 23+854.

4. Appearance in foreign court—55-401, 56+1056.
5. Appearance by infant—79-476, 82+990.
6. What constitutes general appearance—An appearance for any other purpose

than to question the jurisdiction of the court is general and gives the court jurisdiction
of the person (53-129, 54+1064). If a party so far appears as to call into action the
powers of the court for any purpose, except to decide upon its own jurisdiction, it ;s
a full appearance (23-268). A party cannot at the same time object to and ask the
court to exercise its jurisdiction (30-260. 15+117). A party appears generally when lie
takes or consents to any step in the cause which assumes that the jurisdiction exists
or continues (21^03; 48-221, 50+1037). In determining whether an appearance is gen-
eral or special the purposes for which it was made should be 'considered rather than
what the party has labeled it (55-443, 57+141).

7. Appearances held general—Demurrer to the complaint for want of jurisdiction
over the person (10-178, 144); an application for an extension of time to answer,
though a motion was pending to set aside the summons (11-271, 184. See 34-96,
24+319); a motion to set aside a judgment on grounds not expressly limited to the
jurisdiction of the court (23-268); a motion objecting to the jurisdiction but at the
same time asking a decision on the merits (30-260, 15+117); interplcading and consent-
in^ to an adjournment (28-400, 10+429); opposing a motion on the merits and offering
to submit to an order of the court (04-43. OC+5); stipulating for an adjournment (48-
221, 50-H037); an objection to the jurisdiction coupled with an objection to the ap-
pointment of a receiver (53-129, 54+1064).

8. General appearance by appealing—31-479, 18+283; 25-41; 25-128; 74-302, 77+144;
53-508, 55+597; 38-523, 38+753.

9. What constitutes special appearance—A party cannot be deemed to submit to
the jurisdiction of a court by the mere act of denying its jurisdiction (35-2S5, 28+506).
Special appearances are not favored (11-271, 184). Where a party appears specially he
has no standing on appeal to attack the validity of the judgment in any other respect
than the jurisdiction of the court (90-74, 95+887, 96+914, 97+127).

10. Appearances held special—A motion to vacate a judgment on grounds taken
solely with reference to their supposed bearing upon the jurisdiction of the court to
render the judgment and solely for the purpose of attacking said jurisdiction, the
attorney appearing "for the purposes of the motion only" (23-539); a motion to dis-
miss—after stating the objections to the jurisdiction of the court the motion proceeded
as follows: "If such obiection to the Jurisdiction be overruled, the undersigned fur-
ther, as a separate defence in said matter, objects" etc., setting up a defence on the
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merits (25-131. See 66-409, 69+220); an answer setting forth objections to the jurisdic-
tion (35-285, 28+506); an answer simply protesting against the exercise of jurisdiction
and claiming no other right (37-466, 35+362); a motion to set aside the service of a
summons on the ground that the complaint was not filed, and no copy of it served
with the summons, although the moving party did not state that his appearance was
special (55-443, 57+141).

11. Modes of appearing specially—By motion (25-131; 23-539; 22-552; 37-52, 33+314;
55-443, 57+141; 13-174, 165). By answer (35-285, 28+506; 37-466, 35+362. See 13-174,
165). By demurrer (10-178, 144).

12. Waiver of special appearance—When a party appears specially and objects to
the jurisdiction of the court over his person and his objection is overruled he does not
waive the objection by answering to the merits and proceeding to trial (26-233, 3+698;
25-131; 66-79, 68+774; 66-409, 69+220; 86-210, 90+383).

13. Withdrawal of appearance—28-400, 10+429; 20-46, 11+133.

4116. Appearance and its effect—A defendant appears in an action when
he answers, demurs, or gives the plaintiff written notice of his appearance,
after which he shall be entitled to notice of all subsequent proceedings therein.
Until such appearance, notice of ordinary proceedings in the action need not
be given. (5213)

After appearance a defendant is entitled to notice of all subsequent proceedings (61-
534, 63+1111; 60-185, 68+834). But to require the service of notice the appearance
must be by answer, demurrer or notice. A written admission of service indorsed on
a summons is not an appearance entitling defendant to notice (12-529, 437). A stipula-
tion signed by the plaintiffs and some of the defendants in a settlement and dismissal
of an action is not such an appearance (22-1). The entry of a judgment is not a pro-
ceeding that always requires notice to the opposite party (See §4133 Note 1). When
a defendant fails to appear service of notice and papers in the ordinary proceedings in
an action need not be made upon him (12-529, 437; 22-1; 66-185, 68+834).

4117. Service of notices, etc.—'Where a party who has appeared resides
out of the state and has no attorney in the action, the service of notices and
other papers may be made by mail if his residence is known; if not known,
on the clerk for him. But where a party, whether resident or non-resident,
has an attorney in the action, service shall be made upon the attorney instead
of the party. And if the attorney shall have removed from the state, such
service may be made upon him personally either within or without the state,
or by mail if his residence is known, and, if not known, then by mail upon
the party, if his residence is known, whether within or without the state. If
the residence of neither the party nor his attorney is known, service may be
made upon the clerk for the attorney: Provided, that this section shall not
apply to the service of a summons or any process, or of any paper to bring a
party into contempt. (5217, 5218)

Where after the commencement of an action the defendants and their attorney re-
moved from the state it was held proper to serve a notice of trial by mail on the attor-
ney out of the state (64-243, 66+988). Until the entry of judgment the attorney of
record is the proper person upon whom to serve notices of all kinds. As a general
rule the authority of an attorney ceases upon the entry of judgment and notices must
thereafter be served on the party (21-51; 79-476, 82+990). Where a county is a party
the county attorney is the proper person on whom to serve (23-299). On appeal to the
district court from an order of the probate court admitting a will to probate a notice
of appeal may be served on the attorney of the proponent (32-443, 21+474). The provi-
sions of this section are not applicable to the service of a summons or other process
or of any paper to bring a party into contempt (42-40, 43+686; 52-98, 53+812; 4-163, 108).

4118. Same—Personal—Personal service, within the meaning of §4117,
shall mean:

1. If upon the attorney, leaving a copy with him; or, if he be absent from
his office, with his clerk therein or other person having charge thereof; or, if
there be no one in charge of the office, leaving such copy, between 6 o'clock
a. m. and 9 o'clock p. m., in a conspicuous place therein; or, if the office be
closed, leaving it at the house of his usual abode, with some person of suitable
age and discretion residing therein.

2. If upon a party, delivering the copy to him, or leaving it at the house
of his usual abode, between 6 o'clock a. m. and 9 o'clock p. m., with a person
of suitable age and discretion residing therein. (5213, 5214)

This section is not applicable to the service of notice to terminate a lease (81-445,
84+454). Service on an attorney at his'omce, he being absent, can be made by leaving
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the paper in a conspicuous place in his office only when there is in the office no clerk
of his, or person having charge thereof (53-273, 55+44).

4119. Same—By mail—When and how made—Effect—Service by mail
shall be made by depositing a copy of the paper to be served in the postofnce,
addressed to the person on whom service is to be made at his place of resi-
dence, with the postage prepaid. Such service may be made whenever the
person serving the paper and the person to be served reside in different places,
between which there is regular communication by mail. The party so served
shall have double the time allowed in case of personal service. (5215, 5216)

The paper must be mailed at the place of residence of the attorney or party serving
it. When the paper actually comes into the hands of the person to be served within
the time required for personal service, it Is immaterial where it is mailed; for then it
is equivalent to personal service. But if it be mailed at any other than the proper
place, the person adopting that mode of service must take the risk of its reaching the
person to whom sent within the proper time. Service by mail being in derogation of
common law must be made in strict compliance with the statute (37-514, 35+381). This
section does not apply to service of papers on the clerk of court, so that a service on
him by mail is not good unless the paper actually reaches him within the proper time
(32-434, 21+471). When a complaint is served by mail after a seasonable demand of
a copy by an appearing defendant the latter has double the time in which to answer
(55-75, 56+576). Whether a party can secure double time in which to amend of course
by serving his pleading by mail is an open question (59-485, 61+555). When a paper
is properly mailed the service is deemed complete. The risk of failure of the mail is
on the person addressed. A paper is properly served under this section if mailed on
the last day of the time allowed for service although not received until after the expira-
tion of such time (37-514, 35+381). '

4120. Defects disregarded—Amendments, extensions, etc.—A notice or
other paper shall be effectual though, the title of the action be omitted, or
it be otherwise defective as to the designation of the court or the parties, if it
intelligibly refers to the action or proceeding. In furtherance of justice, the
court, on proper terms, may permit any other defect or error in the papers
to be amended, and may relieve against any mischance, omission, or defect
within one year after it occurs; and, for good cause shown, the court may en-
large the time within which any act or proceeding is required by law to be
done or taken, permitting the same within such enlarged time on reasonable
terms: Provided, that the time for bringing a writ of error or for taking an
appeal shall not be so extended. (5219)

Neither the district nor supreme court can give a party a right to appeal after the
time for appeal prescribed by statute has passed (53-431, 55+540). This section has
reference to matters of practice and procedure in pending actions and does not confer
power to extend or modify the statute of limitations (39-115, 39+67). Under this sec-
tion the supreme court may relieve an appellant and reinstate an appeal which has been
dismissed (28-68, 9+79). A stay held under this section to operate as an extension of
time to serve a case (81-467, 84+324).

4121. Pleadings, etc., to be filed—Penalty—All pleadings, affidavits, bonds,
and other papers in an action shall be filed with the clerk, unless otherwise
provided by law or by order of the court. And all pleadings shall be so filed
on or before the second day of the term at which the action is noticed for
trial; otherwise the'court may continue the action or strike it from the
calendar. (5230)

See Rule 1G, District Court.

4122. Assessment of damages without answer—A defendant, without
answering, may appear in the action and demand in writing an assessment
of the amount which the plaintiff is entitled to recover; and thereupon the
court, upon application of either party, shall direct the manner of such assess-
ment. When the amount is thus ascertained, the clerk shall enter judgment
therefor as in other cases. (5221)

MOTIONS AND ORDERS
4123. Defined—Service of notice—Every direction of a court or judge made

or entered in writing, not included in a judgment, shall be called an order, and
every application for an order shall be known as a motion. When notice of
a motion is required, it shall be served eight days before the time appointed
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for the hearing; but the judge, by an order to show cause, may prescribe a
shorter time. (5224-5226)

4124. Motions, etc., where noticed and heard—Demurrers and motions for
judgment on the pleadings may be heard and determined at- a regular or °9 ' ' 433

special term of the court held in any county of the district, or at any time
and place within the district, which a judge thereof shall fix. All motions
of which notice is required to be given shall be made within the judicial dis-
trict, or at some place in an adjoining district which is nearer, by railway, to
the county seat of the county in which the action is pending than is the resi-
dence of the nearest.qualified judge of the district of which such county is a
part. Orders so made by the judge of another district shall be filed in the \
county of the venue, with like effect as though made by a judge of the local
district. (5227) ^

An issue of law arising on a demurrer may be noticed for hearing before the court i'
in the county wherein the action is pending at any time, whether it be at a term of
court or not (86-46, 90+12G). Objection that the court did not fix the time for argu-
ment on a demurrer as provided in this section cannot be raised for the first time on
appeal (71-238, 73+860). If a motion is made in an adjoining county it is not necessary
that the moving papers or the record on appeal show that it is proper to make it there,
for the presumption is in favor of the jurisdiction (15-486, 400; 39-367, 40+257. See
36-129, 30+447). If the judge of the district court in the district where an injunction
of the court has been disobeyed is disqualified from acting, proceedings for such con-
tempt may be had in an adjoining district (52-283, 53+1157). Where an action was
brought in Le Sueur county and the venue was changed to Hennepin county it was

• held irregular for the plaintiff to notice a demurrer of the defendant for argument in
Sibley county after the change of venue, but that it was an irregularity not going to the
jurisdiction of the court (66-213, 68+976).

4125. Same—Ex parte motions—Motions of which notice is not required
to be given may be heard and granted by a judge of the district at any place
within the state; but no order to stay proceedings for a longer time than sixty
days, nor for a second stay thereof, shall be granted without notice to, or
consent of, the adverse party. (5337)

Limitation on stays (81-467, 84+324; 90-451, 97+128).

PLEADINGS

4126. Pleadings, etc., how regulated—The forms of proceedings in civil
actions, and the rules by which the sufficiency of pleadings is to be determined,
shall be governed by statute. The pleadings shall be:

1. On the part of the plaintiff, a complaint, and a demurrer, or a reply.
2. On the part of the defendant, a-demurrer, or an answer (5228-5230)
Pleadings regulated by statute (25-278, 292).

4127. Contents of complaint—The complaint shall contain:
1. The title of the action, naming the court and the county in which it is

brought, and the parties, plaintiff and defendant, therein.
2." A plain and concise statement of facts constituting a cause of action,

without unnecessary repetition.
3. A demand for the relief desired by the plaintiff; and, if a recovery of

money be demanded, the amount shall be stated. (52ol)
1. Subd. 1—The number of the judicial district is not an essential element of the

title (22-G7). Where several counties are attached together for judicial purposes a
complaint is properly entitled if it names them all (18-90, 72. See 16-382, 249; 17-76,
54). Entitling a. cause in a particular county and bringing the action therein is a desig-
nation of that county as the place of trial (80-373, 83+342). After a change of venue
the venue in the title should be changed accordingly (See §4088; 68-4, 70+777). The
full Christian names of the party should be given, the use of initials being objectionable
as leaving the record doubtful as to the parties concluded by the judgment (43-180,
45+10; 52-443, 54+484; G-250, 167. See 82-474, 85+206). The middle name need not
ordinarily be given, but it is proper practice to insert it by initial (31-385, 18+98; 60-1,
61+816). "Jr." need not be inserted (11-78, 45).

2. Subd. 2—58-514. 60+338; 64-527, 67+645; 86-101, 90+370.
3. Subd. 3—The prayer for relief is no part of the cause of action and a prayer for

greater or less or different relief than the facts alleged warrant does not render the
complaint demurrable (See § 4128 Note 9). If the defendant appears the relief granted
is not in any way limited or controlled by the prayer for relief, except that in actions
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for damages greater damages cannot be awarded than prayed, but this limitation may
always be avoided by amendment (1-126, 101; 3-134, 80; 72-344, 75+208, 76+41. See
f?4264)._ If the defendant does not appear and answer the relief which may be awarded
the plaintiff is strictly limited in nature and degree .to the relief prayed and it matters
not that the allegations and proof would justify different or greater relief (See § -1264).
The plaintiff may pray for relief in the alternative (See 10-430, 352; 46-548, 49+323, 646).
Effect of general prayer (20-178, 163; 68-112, 71+9; 32-293, 20+234).

4128. Demurrer to complaint—Grounds—Within the time allowed by law
for answering the complaint, the defendant may demur thereto if it'shall
appear therefrom either:

1. That the court h?s not jurisdiction of the defendant's person or of the
subject of the action;

2. That the plaintiff has not legal capacity to sue;
3. That there is another action pending between the same parties for the

same cause;
4. That there is a defect of parties, plaintiff or defendant;
5. That several causes of action are improperly united;
6. That the facts stated do not constitute a cause of action. (5232)
1. Statutory grounds exclusive—25-155; 32-122, 19+652; 34-243, 25+406; 9-178, 164;

10-178, 144; 4-141, 93.
2. Defect must appear on face of pleading—24-327; 10-178, 144; 9-178, 164; 72-312,

75+232; 71-331, 73+1086; 90-154, 95+901.
3. For want of jurisdiction—Over the person (10-178, 144). Over the subject mat-

ter (9-178, 164; 1-365, 268; 7-502, 409; 59-73, 60+847).
4. For want of capacity to sue—It is not enough that it does not appear that the

plaintiff has legal capacity to sue, but the want of such legal capacity must appear
affirmatively (24-327; 22-272; 39-527, 40+831; 31-227, 17+373; 93-432, 101+796).

5. For pendency of another action—31-213, 17+341; 8G-42, 90+119; 18-82, 65, 71;
60-82, 61+902.

6. For defect of parties—The objection of defect of parties whether raised by de-
murrer or answer must be distinctly raised and must specifically show wherein the
defect consists, naming the person who should have been joined (32-548, 21+748; 31-230,
17+377; 70-356, 73+171; 94-30, 101+1061).

7. For misjolnder of causes of action—13-264, 246; 31-367, 18+94; 53-191, 54+1062;
13-379, 352; 14-133, 100.

8. For failure to state a cause of action—Under a general demurrer the following
objections may be raised: that the complaint does not state facts constituting a cause
of action against the defendant and in favor of the plaintiff, although it may state a
cause of action between others (73-198, 75+1053); former adjudication (5-223, 178; 7-234,
176); that the action is barred by the statute of limitations (38-508, 38+693; 58-133,
59+984); contributory negligence (28-69, 9+75); that the action is prematurely brought
(62-128, 64+143); that the contract alleged is void under the statute of frauds (2-277.
238; 20-40, 33; 39-145, 39+302); failure to plead a foreign statute (69-476, 72+694); the
defence of bona fide purchaser (46-33, 48+450); that the facts alleged do not authorize
equitable relief (58-211, 36+338); misjoinder of parties (50-21, 52+390; 3-151, 95; 7-252.
192; 4-13, 1). The following objections cannot be raised: want of legal capacity or
authority to sue (31-227, 17+373; 39-527, 40+831; 73-198, 75+1053); misjoinder of causes
of action (13-264. 246); defect of parties (71-331, 73+1086; 75-350, 78+4); want of juris-
diction of the subject matter (9-178, 164).

9. Not ground for demurrer—A demurrer will not lie for a defect in the prayer for
relief the prayer being no part of the cause of action. If a complaint states facts con-
stituting a cause of action entitling the plaintiff to any relief, either legal or equitable,
it is not demurrable because it prays for the wrong relief (31-239, 17+385; 32-122,
19+652- 42-526, 44+1030; 81-154, 84+32.-!; 54-255, 55+1128; 89-480, 95+309; 10-430, 352;
11-150,' 92; 34-13, 24+309; 50-171, 52+526; 62-265, 64+816; 69-5, 71+694; 33-408, 23+840:
64-326, 67+60; 71-331, 73+1086; 36-75, 30+440), or for inconsistent relief (32-122, 19+652;
10-439, 352; 11-150, 92; 31-367, 18+94), or for greater relief than the facts alleged war-
rant (58-39, 59+822; 11-113, 70; 25-278). A demurrer does not lie for a defect in the
allegations of damages (10-392, 314; 23-69; 64-216, 66+723); nor for misjoinder or ex-
cess of parties (31-186, 17+275; 3-151, 95; 4-13, 1; 5-304, 240); nor for indefiniteness
{1-106, 83; 14-153, 120; 22-548; 10-133, 106; 36-380, 31+357; 28-69, 9+75; 43-532, 45+1131;
71-363, 73+1089; 89-276, 94+868); nor for redundancy (1-175, 150; 10-199, 161); nor for
non-existence of the facts alleged (40-180, 41+936; 64-3, 65+959; 61-476, 63+1029); nor
for suing by initials (6-250, 167); nor for failure to state several causes of action sepa-
rately (31-235, 17+383; 28-232, 9+712; 37-502, 35+365); nor for a defective prayer for
relief (31-367, 18+94); nor for irrelevancy (10-199, 161); nor for a defect in the verifi-
cation (26-246,. 2+703); nor for failure to obtain leave of court to sue (32-122, 19+652;
35-167, 28+191; 78-228, 80+1118); nor for bringing an action in the wrong county (5-148.
113; 10-133, 106; 21-15; 46-535, 49+257; 3-277, 191; 76-513, 79+507); nor that plaintiff's
exclusive remedy is in equity (71-331, 73+1086; 59-73, 60+847); nor because the sum-
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mons is not served on a co-defendant (37-364, 34+335); nor that two counterclaims are
not stated separately (25-155).

4129. Same—Requisites—Waiver—The demurrer may be taken to the i04-M2. 24
whole complaint, or to any of the causes of action therein stated. It shall
distinctly specify the grounds of objection; otherwise it may be disregarded.
If any such ground exists, but docs not appear upon the face of the complaint,
the objection may be taken by answer. If not taken by either demurrer or
answer, the defendant shall be deemed to have waived the same, save only
the objection to the jurisdiction of the court and to the sufficiency of the facts
to constitute a cause of action. (5233-5235)

1. Demurrer to whole pleading—A demurrer may -be to the whole complaint or to
any of the causes of action stated therein, but if it is made to the whole complaint it
will be overruled if any one of the causes of action therein stated is good. A demurrer
must be good to the whole extent to which it is interposed (28-150, 9+626; 9-356, 341;
26-179, 2+489; 53-181, 54+1059; 63-110, 65+257; 8-124, 97; 69-488, 72+563; 52-211, 53+1146;
78-48, 80+838).

2. Demurrer to part of pleading—A demurrer will only lie to a whole pleading or
to the whole of a single cause of action or defence (38-459, 38+366; 1-408, 292; 9-356,
341; 42-448, 44+663; 49-350, 51+1102; 64-216, 66+723; 21-419). It will lie to a single
cause of action although it is not separately stated (1-408, 292; 53-191, 54+1062).

3. Specifying grounds—A party may specify as many of the statutory grounds as
he desires, but he is limited to those specified (4-141, 93; 9-178, 164; 13-264, 246; 31-227,
17+373; 39-527, 40+831; 73-198, 75+1053; 71-331, 73+1086; 68-95, 70+869). A general de-
murrer to a pleading that it does not'state facts sufficient to constitute a cause of action
or defence is sufficient without further specification (7-234, 176). A demurrer for
Defect of parties must point out the defect and name the persons omitted (94-30,
101+1061. See §4128 Note 6).

4. Objection by answer—Where there is a defect of parties plaintiff or defendant,
if the defect appears on the face of the complaint, the objection must be taken by
demurrer; if the defect, does not appear on the face of the complaint, the objection
may be taken by answer; and if no such objection is taken either by demurrer or an-
swer the defendant is deemed to have waived the same (32-548, 21+748; 12-255, 16G;
17-372, 348; 18-108, 91; 22-476; 22-303; 31-230, 17+377; 31-62, 16+466; 28-166,'9+666;
26-43, 1+2G1; 37-314, 33+782; 44-409, 46+851; 4G-54, 48+528, 681; 49-99, 51+663; 58-370.
.59+1017; 60-240, G2+281; 65-515, 68+208; 66-487, 69+610, 1069; 43-449, 45+868; 40-436,
42+291; 25-493; 12-124, 71; 59-73, 60+847; 71-331, 73+1086; 82-336, 85+13). Want of legal
•capacity to sue (10-448, 360; 94-502, 103+500). Misjoinder of causes of action (23-463;
25-305; 46-54, 48+528, 681; 104+547).

5. Waiver—Defect of parties, want of legal capacity to sue, misjoinder of causes
•of action (See Note 4 supra). Objection to the jurisdiction of the court and the suffi-
ciency of the complaint is not waived (7-502, 409; 10-187, 151; 15-81, 59; 61-271, 03+735;
31-324, 84+118). The objection that the facts set up in the answer as a counterclaim
<lo not constitute a cause of action is not waived (46-306, 48+1112; 39-46, 38+762. See
-50-429, 52+910). The objection that a cause of action pleaded as a counterclaim is not
the proper subject of counterclaim in the particular action is waived if not taken by
demurrer (28-147, 9+632; 34-71, 24+344; 39-46, 38+762; 79-386, 82+632. See 40-176,
41+935; 22-132; 58-112, 59+981).

4130. Contents of answer—The answer shall contain:
1. A denial of each allegation of the complaint controverted by the defend-

ant, or an averment that he has not knowledge or information thereof suffi-
cient to form a belief.

2. A statement, in ordinary and concise language, of any new matter con-
stituting a counterclaim or defence. ^

3. All equities in favor of the defendant existing at the time of the com-
mencement of the action, or afterwards and before the service of the answer.
If the same be admitted or the issue thereon be determined in favor of the de-
fendant, he shall be entitled to such relief as the nature of the case demands
(5236)

DENIALS
1. General denial—Denials are either general or specific. General when they deny

each and every allegation of the complaint. Specific when they deny some particular
-allegation. Although the general denial is not expressly authorized by our statute its
use has been approved (12-515, 425; 36-46, 29+32R). Forms of general denial held
sufficient (36-46, S9+326; 22-538; 23-304; 46-115, 48+768); forms held insufficient (13-114
105; 11-384, 278; 10-168, 136).

2. Effect of general denial—A general denial has the same effect as a specific denial
of each allegation. It has as wide a scope as the allegations of the pleading to which
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it is directed and puts in issue every material allegation thereof (36-46, 29+326; 38-471,
38+361; 38-390, 38+351; 23-304; 7-217, 159; 12-515, 425; 92-299, 100+87). It puts in issue
material allegations of value (38-471, 38+361).

3. Denials of knowledge or information—If the defendant has no personal knowl-
edge of the facts alleged in the complaint or any of them, or no information regarding
them sufficient to form a belief as to their truth or falsity, lie may put them in issue
by simply denying any knowledge or information sufficient to form a belief (40-450,
42+352; 49-525, 52+140; 5-397, 321; 12-412, 295; 2-219, 180). This form of denial is not
permissible where the facts are within the knowledge of the defendant (3-225, 154;
35-470, 29+170; 31.-267, 17+388; 40-450, 42+352; 49-525, 52+140; 10-168, 136; 2-219, 180;
68-30, 70+775). But a denial in this form when the facts are within the knowledge of
the defendant makes a good issue so long as it remains in the record. The only way
to object to it is to move to strike it out as sham before pleading (40-450, 42+352; 49-
625, 52+140). Form of denial held sufficient (65-17. 67+652).

4. Denial upon information and belief—58-514, 60+338.
5. Specific denials control—If there is a specific denial and also a general denial, in

the same answer the former controls and if insufficient no issue is made (34-314,
26+394. See 39-454, 40+521).

6. Denials controlled by subsequent admissions—If there is a denial and also an
admission the latter controls (4-148, 99; 5-119, 85; 7-494, 401; 21-378; 28-526, 11+94;
38-111, 35+728; 71-311, 73+956; 23-186).

7.' A denial must not be a negative pregnant—A negative pregnant is a denial which
implies an affirmative. It is inherently ambiguous and therefore bad (38-471, 38+361;
33-495, 24+305; 36-16, 29+326; 60-214, 62+264; 20-382, 334; 15-288, 219; 38-356, 37+453).
A general denial can never be construed as a negative pregnant (38-471, 38+301; 36-46,
29+326). When several facts are alleged conjunctively a conjunctive denial is a species
of negative pregnant and raises 'no issue (34-314, 26+394). The effect of a negative
pregnant is the admission of the fact sought to be denied (33-495, 24+305; 34-314,
26+394; 60-214, 62+264; 36-312, 30+814). A negative pregnant has this effect, however.
only when the fact denied is a material traversable fact. In actions for unliquidated
damages, allegations of value are not traversable. Hence denials in the form of nega-
tive pregnant do not admit the value as alleged (38-471, 38+361; 34-314, 26+394).

8. Argumentative denials—30-265, 269, 15+237; 15-427. 346. .
9. General denials coupled with admissions—12-515, 425; 15-427, 346; 16-38, 24; 38-

545, 38+622; 39-515, 40+833; 40-485, 42+392; 70-471, 73+144; 86-140. '.10+378.
10. Non-traversable allegations—Allegations of immaterial matters (47-56, 49+383;

12-192, 116; 20-382, 334; 33-424, 23+837; 1-170, 144; 9-194, 179; 17-123. 98; 71-69, 73+645);
of legal conclusions (17-493, 470; 15-288, 219; 39-122, 39+74. 140: 9-194, 17!)), of unliqui-
dated damages (34-314, 26+394), of time generally (9-194. 179), and the prayer for re-
lief (32-92, 19+393),'are not traversable.

NEW MATTER CONSTITUTING A DEFENCE ,
11. Compared with denial—28-232, 9+712.

• 12. Defendant must not be a stranger to new matter—30-395, 15+676; 11-45, 24. See
46-148, 48+769.

13. When one of several obligors is sued—If A sues B on an obligation of B.and C.
B may set up any defence which B and C might have set up had they been sued jointly
(77-509, 80+630; 62-188, 64+387).

14. Must be pleaded specially—Matter in the nature of confession and avoidance
cannot be proved unless specially pleaded (9-194, 179; 16-91, 81; 35-55, 27+74; 38-111,
35+728; 40-30, 41+239; 56-450, 58+35; 62-46, 64+84; 65-240, 68+14; 62-128, 64+143; 42-382,
44+126; 47-28, 49+393).

15. Partial defences—Although not expressly authorized the defendant may plead
partial defences (55-244, 56+817; 77-509, 80+630; 28-172, 9+G77; 29-128, 12+348; 50-426,
52+909; 55-492, 57+211).

16. Each defence must be complete in substance and form—GS-82, 704-856.

EQUITIES
17. Nature of equities pleadable—An equity, to be pleadable under this section,

must be one which, according to the rules governing courts of equity under the former
system, would have entitled the defendant to relief, wholly or in part, against the lia-
bility set forth in the complaint. An equitable defence should contain" in substance
the elements of a bill in equity and its sufficiency other than as to matters of mere form
is to be determined by the application of the rules observed in courts of equity when
relief was granted there under the former practice (2-31, 21; 5-178, 139; 14-469. 351;
17-100, 76; 19-3S3, 329; 20-234, 212; 21-534; 33-157, 22+292; 37-320. 33+865; 44-61, 46+210;
37-420, 34+806; 51-428, 53+651; 25-222; 40-184, 41+815; 74-354, 77+234, 407, 968: 69-440,
72+452; 78-29, 80+783; 93-475, 101+G10). The equity must be perfect at the time it is
pleaded and not depend on the happening of a contingent event (37-320, 33+865). If
the facts giving rise to the equity also constitute a cause of action at law it must be
shown that the remedy at law is inadequate and the answer should allege facts showing
this inadequacy (2-31, 21; 14-469, 351; 17-100, 76; 37-420, 34+896).
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18. Need not demand affirmative relief—A defendant may plead an equity as a de-
fence and without asking for any affirmative relief thereon (37-420, 34+896; 51-428,
53+651; 77-438, 80+618).

19. Practice—When an equity is pleaded in a legal action the issue thereon is to be
decided by the court without a jury and should ordinarily be taken up first, as its dis-
position may make it unnecessary to submit the legal issue to the jury. The order of
trial, however, is a matter of discretion with the trial court to be determined by the
exigencies of the particular case (93-475, 101+610. See 17-104, 83; 28-330, 9+876).

20. Burden of proof—28-418, 10+425.

4131. Requisites of a counterclaim—Pleading does not admit—The plead-
ing of a counterclaim shall not be construed as an admission of any cause of 105-11 - 99
action alleged in the complaint. Such counterclaim must be an existing one
in favor of a defendant and against a plaintiff, between whom a several judg-
ment might be had in the action, and must be:

1. A cause of action arising out of the contract or transaction pleaded
in the complaint as the foundation of plaintiff's claim, or connected with the
subject of the action; or

2. In an action arising on contract, another cause of action arising also
on contract, and existing when the action was begun. (5237, 5338)

1. Nature of counterclaim—A counterclaim is in the nature of a cross-action, and
a defendant who pleads one is, as to that, considered as if he had brought his action
(33-138, 23+862; 20-433, 387; 45-203, 47+642). The effect of a counterclaim may be to
just balance the claim set up in the complaint, but there is no such thing in the law
as setting up one right of action as a bar to another right of action (41-46, 42+601).
There can be no counterclaim to a mere defence (46-121, 48+682).

2. Compared with defence—Matter may be of such a nature as to be a defence and
also a counterclaim (20-433, 387; 22-92; 45-203, 47+642; 46-121, 48+682; 21-225; 81-272,
S3+1084).

3. Compared with setoff—6-319, 224, 236.
4. Compared with recoupment—16-121, 48+682; 6-319, 224, 235; 3-182, 116; 5-373.

301. See as to recoupment: 31-427, 18+147; 28-172, 9+677; 47-183, 49+740; 48-539,
51+604; 62-188, 64+387; 63-481, 65+938; 55-492, 57+211; 55-341. 56+1119; 46-113, 48+678;
«O-442, 454, 62+613; 57-278, 59+104; 46-168, 49+245; 68-454. 71+676; 72-308, 75+226.

5. Compared with equitable setoff—In the absence of special circumstances courts
of equity follow the statute regulating counterclaims. But the equitable right of setotf
was .not derived from and is not dependent on such statute. In cases not within the
statute a court of equity will permit an equitable setoff if from the nature of the claim
or from the situation of the parties it would be impossible to secure full justice in a
cross-action. When such equities exist a court of equity will set off a separate debt
against a joint debt, or conversely, a joint debt against a separate debt (44-61, 46+210;
53-105, 54+941; 53-214, 54+1115; 19-383, 329; 64-469, 67+361; 25-299; 60-208, 62+273; 67-
201, 69+889; 71-394, 73+1096; 23-175; 65-426, 68+76; 57-87, 58+826; 67-172, 69+813; 09-196.
7-1+934; 47-557, 50+614; 75-138, 77+788; 74-354, 77+234, 407, 968).

6. Must be an independent cause of action—A counterclaim must be a complete and
independent cause of action, either legal or equitable. It must be something more
than a mere equitable defence. The test is, would it authorize an independent action
by the defendant against the plaint i f f? (6-550, 386; 17-403, 381; 14-140, 108; 20-234, 212;
21-308; 22-541; 19-181. 145; 25-155; 26-105, 1+811; 36-300, 30+890; 41-524, 43+392; 64-277.
66+973; 8-461, 410; 4-51, 26; 93-475, 101+610).

7. Must exist in favor of the defendant who pleads it—It is the general rule that
the defendant cannot set up as a counterclaim a cause of action existing in favor of
another person whatever his relations with such person may be (5-155, 119). The de-
mands of stockholders individually cannot be set off in an action against the corpora-
tion (53-214, 54+1115), and in an action against stockholders a cause of action in favor
of the corporation cannot be set up (44-430, 46+911). If a surety is sued alone or to-
gether with nis principal he cannot set up as a counterclaim a cause of action existing
in favor of his principal, not even one arising out of a contract in suit. But if the
principal is a party and insolvent a court of equity will allow the surety to set off a
debt due the principal from the debtor. If the action is brought against the surety
:;lnne the principal may be allowed to intervene and set off his claim (44-61. 46+210).
If a partner is sued on what is really a partnership obligation he may avail himself of
aliy recoupment of which the partners would have a right to avail themselves if the
suit were against all of them (62-188, 64+387).

8. Must exist against the plaintiff—The counterclaim must be a cause of action ex-
isting against the plaintiff which would authorize a judgment against him. If A, the
assignee of B, sues C the latter cannot set up as a counterclaim a cause of action
against B (8-461, 410; 19-181. 145). In an action by an undisclosed principal the de-
fendant may sometimes set off a counterclaim against the agent (73-434, 76+211).

9. Must exist in defendant at commencement of action—A cause of action which is
not mature at the commencement of the action cannot be set up as a counterclaim
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(50-429, 52+910; 49-521, 52+139). A cause of action assigned to the* defendant after the
commencement of the action cannot be set up. A person who is sued cannot buy up a
claim against the plaintiff for the purpose of pleading it as a counterclaim (62-361,
64+909) A party owing an insolvent cannot buy a claim against the insolvent and set
it up as a counterclaim in an action brought against him by the assignee or receiver
of the insolvent, nor can he buy up such a claim prior to the assignment of the insol-
vent, if he knew or had reasonable grounds for believing that an assignment was about
to be made (60-208, 62+273; 62-361, 64+909; 61-230, 63+625. See 79-390, 82+053).

10. Must exist against a plaintiff and in favor of a defendant—-If A and B sue C on
a joint claim C cannot set up as a counterclaim a demand against A or B individually
(17-100, 76; 47-398, 50+470). If A sues B and C on a joint and several liability B or C
may set up as a counterclaim an individual claim against A (47-557, 50+614). If A sues
B and C on a claim against them jointly neither B nor C can set up an individual claim
against A (1-94, 73; 17-100, 76; 25-299). A cause of action which cannot be deter-
mine-' without bringing in new parties cannot be set up as a counterclaim (25-155;
28-147, 9+G32; 46-380, 49+186; 37-65, 33+42).

11. A cause of action "arising out of the contract" alleged—6-319, 224; 13-488, 451,;
46-306, 48+1112; 47-183, 49+740; 61-226, 63+493; 63-481, 65+938; 72-395, 75+601; 93-280,
101+304.

12. A cause of action arising out of the "transaction" alleged—The term "transac-
tion" means a commercial or business transaction or dealing, or a series of such trans-
actions or dealings. It is broader than the term "contract." The transaction is not
necessarily confined to the facts stated in the complaint, but the defendant may set up
new facts and show the entire transaction and counterclaim on such statement of facts
(93-52, 100+667; 14-469, 351. See 15-501, 413; 29-4G, 11+132; 29-122, 12+349; 54-259,
55+1126; 61-226, 63+493; 7-356, 282; 60-212, 62+272; 72-395, 75+601; 93-280, 101+304).

13. A cause of action "connected with the subject of the action"—The meaning of
the phrase "subject of the action" is not well defined (See 14-469, 351). It should re-
ceive a liberal construction (26-252, 2+847). The "connection" must be direct and im-
mediate. The counterclaim must have such a relation to and connection with the sub-
ject of the action that the determination of the plaintiff 's cause of action would not do
exact justice without at the same time determining defendant's cause of action (14-469,
351). 'Held "connected with the subject 'of the action" (2(5-252, 2+847; 22-132; 20-433,
387; 61-226, 63+493; 63-481, 65+938; '69-440, 72+452). Held "unconnected" (29-122, 12+
349; 29-46. 11+132; 54-259, 55+1126; 11-235, 154; 14-469, 351; 11-243, 160; 72-395, 75+601;
93-280, 101+304).

14. A claim on contract in an action on contract—Under subd. 2 of the statute a
cause of action ex contractu may be set up as a counterclaim, although wholly uncon-
nected with the cause of action alleged in the complaint. Implied contracts are within
the statute and it matters not whether the damages recoverable are liquidated or un-
liquidated (6-420, 284; 10-13, 1; 6-319, 224; 58-112, 59+981; 25-210; 50-562, 52+972; 43-25,
44+523: 7-350, 282; 53-105, 54+941; G8-48, 70+8(16; 53-301, 55-1-120; 72-305, 75+60T; 93-475,
101+610. And sec cases under Note 4 supra). A judgment, whether rendered in an
action ex contractu or ex delicto, is a contract within the meaning of the statute. One
judgment may be set off against another (3-419, 306; 6-562, 398; 47-557, 50+614; 50-562,
52+972; 54-14, 55+744; 64-46, 65+931; 68-328, 71+395, 72+71; 79-390, 82+653). Where
an injured party may waive the tort and sue on the contract implied by law his de-
mand may be set up as a counterclaim in an action ex contractu, and when he is the
plaintiff and sues on the Implied contract it may be opposed by a counterclaim arising
out of contract(58-112, 59+981).

15. When a tort may be set up as a counterclaim—In an action ex delicto another
tort cannot be set up as a counterclaim unless it arises out of the same transaction or
is connected with the subject of the action (29-46, 11+132). In an action ex contractu
a cause of acti'on ex delicto cannot be set up as a counterclaim unless it arises out of
the same transaction or is connected with the -subject of th« action (40-17fi, 41+935;
20-102, Sfi; 29-122, 12+349; 54-259, 55+1120; 72-395, 75+001). But when the defendant
may waive a tort and sue on the contract implied by law he may set up his claim (58-
112, 59+981; 94-135, 102+217).

16. Claim ex contractu in action ex delicto—93-52, 100+667; 104+762.
17. Public funds—An attorney cannot offset his claim for services against public

funds (83-512, 86+775).
18. Statute construed liberally—26-252, 2+847; 50-562, 52+972.
19! Effect of failure to plead counterclaim—The defendant is not bound to plead a

counterclaim. He may reserve it for a separate action (17-35, IS; 39-353, 40+165; 72-
119. 75+10; 21-225; 29-341, 13+156).

20. Rules as to pleading counterclaim—The defendant must allege all the material
facts constituting his cause of action in the same manner as if he were draf t ing a coin-
plaint against the plaintiff and he must likewise demand the relief to which he believes
himself entitled. Allegations may be made by reference to the complaint (20-433, 387;
45-203. 47+642; 8-243, 209; 36-312, 30+814). A defendant may set up any cause of action
that would be a proper counterclaim to any cause of action which the plaintiff may
prove within the allegations of the complaint, although such cause of action may not
be of the precise character indicated by" those allegations and although the cause of
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action might not be a proper counterclaim if all such allegations should be proved (40-
450, 42+352). A counterclaim being "new matter" is admitted if not controverted, but
to require a reply it must be pleaded as such (16-38, 24; 46-306, 48+1112; 22-132; 19-181,
145; 79-243, 82t479; 21-431; 22-92; 46-121, 48+682; 55-492, 57+211; 41-46, 42+601; 57-395,
59+485; 72-109, 75+19). Matter pleaded expressly as a counterclaim though not proper
as such may, if it constitute a defence to a claim in the opposite pleading, be available
as a defence (46-121, 48+682; 81-272, 83+1084). If a counterclaim is pleaded in a reply
it can only be used as a -de fence (46-121, 48+682). Several counterclaims may be
pleaded (25-155).

31. Mode of objecting to counterclaim—The only way-in which a plaintiff may ob-
ject that a cause of action pleaded as a counterclaim is not the proper subject of
counterclaim in the particular action is by demurrer. If he omits to demur he waives
the objection and the cause of action must be tried as though a proper one to plead as
a counterclaim (28-147, 9+632; .34-71, 24+344; 39-46, 38+762; 79-386, 82+632. See 40-176,
41+935; 22-132; 58-112, 59+981). The objection that two counterclaims are not stated
separately cannot be raised by demurrer. The proper practice is to object by motion
before replying (25-155). That a counterclaim cannot be determined without the pres-
ence of other parties may be raised by demurrer (25-155). The objection that the facts
set up in the answer as a counterclaim do not constitute a cause of action is not waived
by a failure to demur or reply, but may be taken on the trial by motion for dismissal
or after verdict in arrest of judgment (46-306, 48+1112; 39-4fi, 38+762. See 50-429,
52+910). A counterclaim may be stricken out as sham (93-232, 100+1104).

22. Relief awarded—45-203, 47+642; 81-272, 83+1084; 93-475, 101+610.

4132. Several defences, etc., how pleaded—Answer and demurrer—The 4132
defendant may set forth by answer as many defences and counterclaims as he 101'M - 383

has. They shall be separately stated, and so framed as to show the cause
of action to which each is intended to be opposed. He may also demur to
one or more of several causes of action in the complaint and answer to the
remainder. (5339)

SEVERAL DEFENCES
»

1. Each must be complete in substance and form—68-82, 70+856.
2. Must be separately stated and numbered—1-408, 292; Rule 6, District Court.
3. Must be consistent—A defendant may plead as many defences, either legal or

equitable, as he may have, provided they are not inconsistent. Separate and distinct
defences are consistent when both maybe true and are only held inconsistent when the
proof of one necessarily disproves the other (5-119, 85; 13-158, 145; 52-211, 53+1146).
It is no test of inconsistency that if one is proved true the other is unnecessary (42-368,
44+125; 46-61, 48+454). When inconsistent defences are pleaded the remedy is by mo-
tion to compel an election (13-158, 145; 19-407, 350; 73-52, 75+732).

4. Defences held consistent—52-211, 53+1146; 51-53, 52+9S6; 46-61, 4S+454; 42-368,
44+125; 31-421, 18+145, 821; 28-43, 8+904; 13-158, 145; 36-132. 30+449; 12-426. 310; 50-450,
58+35; 68-48, 70+866; 73-52, 75+732; 33-49, 21+861; 68-82, 70+856; 89-473, 95+208; 94-209,
102+373.

5. Defences held inconsistent—5-119, 85; 19-407, 350; 7-494, 401; 71-311, 73+956.
6. Hypothetical admissions—Hypothetical statements or admissions, may be made

in an answer for the purpose of enabling a defendant to plead, all his defences (65-9,
67+650; 38-390, 38+351).

7. Defences in bar and in abatement—Defences in bar and in abatement may be
united (37-368, 34+896; 25-493; 86-42, 90+119).

DEMURRER i
8. To one or more causes of action—78-48, 80+838.

4133. Judgment on defendant's default—On proof being filed that the
summons has been duly served, and that no answer or demurrer to the com-
plaint has been received within the time allowed therefor by law, judgment
may be had as follows:

1. If the action be upon contract for the payment of money only, the clerk
shall enter judgment for the amount stated in the summons.

2. In other actions for the recovery of money only, the court shall ascertain,
by a reference or otherwise, the amount to which plaintiff is entitled, and
order judgment therefor.

3. If other relief be demanded, and the taking of an account, or the proof
of any fact, be necessary to enable the court to give judgment, it may take
or hear the same or order a reference for that purpose, and order judgment
accordingly.

4. When service of the summons has been made by published notice, or by
delivery of a copy without the state, no judgment shall be entered on default

839



§ 4134 . CIVIL ACTIONS [Oh. T7

until die plaintiff shall have filed a bond, approved by the court, conditioned
to abide such order as the court may make touching the restitution of any
property collected or obtained by virtue of the judgment in case a defence
is thereafter permitted and sustained: "Provided, that in actions involving
the title to real estate, or to foreclose mortgages thereon, such bond shall not
be required. (5354;'95 c. 62)

1. Notice—34-395, 26+122; 41^77, 43+329; 61-534, 63+1111.
2. Filing proof of service—74-282, 77+137.
3. Necessity of provingXause o£ action—10-178, 144; 21-515; 37-182, 33+567; 55-58,

56+463; 90-74, 95+887, 96+914, 97+127.
4. Reference—18-90, 72.
5. Bond—7-506/412; 28-501, 11+64; 44-505, 47+169.
6. Effect of failure to apply to court—If the proper judgment is entered it is imma-

terial that it was entered by the clerk without an order where regufarly an application
should have been made to the court (38-521, 38+613; 28-38, 8+903; 34-395, 26+122; 83-35,
85+825; 58-550, 60+667). In an action against four defendants jointly indebted upon a
contract a judgment on default entered by the clerk against the three only who were
served is not void but only irregular (36-341, 31+56). Where a cause of action in tort
is joined with others on contract it is error for the clerk upon default to enter judg-
ment including: the amount claimed for the tort (10-178, 144).

7. Unreasonable delay in entering—87-492, 92+408.

4134. Demurrer or reply to answer—Insufficient reply—The plaintiff,
within twenty days after the answer is served, may demur thereto, or to any
counterclaim or defence pleaded therein, upon the ground that the same does
not state facts sufficient to constitute a defence or a counterclaim, as the case
may be; and he may demur to one or more of such defences or counterclaims,
and reply to the remainder If the answer contain new matter not demurred
to, the plaintiff shall reply thereto, denying the averments controverted by
him, or averring that he has not knowledge or information thereof sufficient
'to form a belief, or alleging any new matter, not inconsistent with the com-
plaint, constituting a defence thereto. If the reply be insufficient, the de-
fendant may demur thereto, stating the ground thereof. (5241, 5343)

1. Demurrer to answer—There is only one statutory ground of demurrer to an an-
swer but under it the objection may be raised that a counterclaim cannot be deter-
mined without the presence of other parties (25-155). That a cause of action pleaded
as a counterclaim is not a proper subject of counterclaim is ground for demurrer (25-
355; 28-147, 9+632; 39-46, 38+762). An answer not containing new matter but consist-
ing only of denials of what is alleged in the complaint is not subject to demurrer (34-
343, 25+406).

2. Reply to answer—Departure—The plaintiff must recover if at all upon the cause
of action set out in his 'complaint. A complaint cannot be aided by the reply. The
office of a reply is to meet the allegations of the answer and not to change the char-
acter of the action or enlarge the rights and remedies of the plaintiff (33-512, 24+198;
32-92, 19+393; 5-79, 61; 5-377, 305; 15-479, 394; 34-237, 25+401; 37-426, 34+903; 46-121.
48+682; 72-138, 75+5), Although a distinct cause of action or ground for relief cannot
be set up in the reply allegations which explain or fortify the complaint or controvert
or avoid the matter set up in the answer are permissible. A more particular and exact
statement of the facts constituting the cause of action is not a departure (51-183.
53+461; 11-433, 312; 34-237, 25+401; 37-122, 33+547; 37-171, 33+698; 31-410, 18+273; 04-61,
66+132). There is a departure when a party quits or departs from the case or defence
which he first made and has recourse to another (34-237, 25+401; 11-423, 312; 51-183.
53+4G1; 50-341, 52+932; 77-462, 80+353; 80-533, 83+4G1). The test of departure is. conld
evidence of the facts alleged in the reply be received under the allegations'of the com-
plaint? If not, there is a departure (34-237, 25+401; 11-423, 312; 50-341, 52+932). A
variance or inconsistency between the reply and complaint on immaterial matter does
not constitute a departure (51-183, 53+461). A departure is a defect of substance which
may be taken advantage of by demurrer (33-512, 24+198; 72-138, 75+5; 51-183, 53+461);
by motion to strike out (33-512, 24+198; 72-138, 75+5); by request for instructions (34-
2:!7, 2i>+401); by motion for judgment on the pleadings (46-121, 48+682; 35-479, 394.
See 77-462, 80+353). Objection to departure must be taken before verdict or it will
be deemed waived (57-472, 59+943; 41-163, 42+870). It is discretionary with the court
to allow an amendment to correct a departure (77-462, 80+353).

3. Counterclaim in reply—A counterclaim as such cannot be set up in a reply (46-
131. 48+083).

4. Waiver of reply—When a reply should have been made to matter in an answer
but such matter is' treated on the trial as controverted without a reply the want of a
reply will be deemed waived (22-132; 76-20, 78+868; 70-243, 82+479; 79-234, 62+364).

5. Demurrer to reply—33-512, 24+198.
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4135. Failure to reply—Judgment—If the plaintiff shall fail, within the
time allowed by law, to demur or reply to new matter contained in the answer.
the court, on motion, :nay order such judgment in defendant's favor as he
may be entitled to upon his answer, or may direct a reference or an assess-
ment of damages by a jury, as the case requires. (5242)

1. Admission of counterclaim by failure to reply—46-306, 48+1112; 16-38, 24; 22-132;
23-541; 20-234, 212; 19-181, 145. See §4134 Note 4.

2. Admission of defensive matter by failure to reply—Affirmative matter in the an-
swer which merely tends to deny the allegations of the complaint is not new matter
requiring a reply. New defensive matter to require a reply must be in the nature of
confession and avoidance (28-232, 9+712; 4G-225. 48+914; 12-98, 53; 22-541; 38-10.9,
38+370; 40-492, 42+351; 40-417, 42+289; 58-133, 59+984; 30-131, 14+577; 76-20, 78+868; 79-
243, 82+479; 93-288, 101+302).

3. Failure to demur—The objection that the facts set up in the answer by way of
counterclaim do not constitute a cause of action is not waived by a failure to demur
but may be raised on the trial by a motion for dismissal (46-306, 48+1112; 39-46, 38+762.
See 50-429, 52+910). The objection that the facts set up in the answer do not consti-
tute a defence is not waived by failure to demur but may be raised on the trial by ob-
jection to the introduction of any evidence (68-30, 70+775; 51-562, 53+875).

4. Judgment on the pleadings—Judgment on the pleadings may be ordered when
the reply admits or fails to deny the defence set up in the answer (38-111, 35+728; 39-
535, 41+107. See 28-232, 9+712); or when the reply admits or fails to deny the counter-
claim set up in the answer (46-306, 48+1112).

4136. Sham and frivolous pleadings—Sham, irrelevant, or frivolous an-
swers, defences, or replies, and frivolous demurrers, may on motion be
stricken out, or judgment rendered notwithstanding the same, as for want of
answer or reply. (5240)

SHAM PLEADINGS
I. Defined—2-219, 180; 29-166, 12+460.

.2. Verified pleading may be stricken out—13-158, 145; 13-1G5, 154; 29-166, 12+460;
31-267, 17+388; 35-470, 29+170; 37-509, 35+372; 53-98, 54+939; 61-103, 63+255; 84-224,
S7+G18.

3. Denials may be stricken out—31-267, 17+383; 37-509. :t5+372; 40-150. 42-KI52; 57-
140, 58+872; 84-224,'87+618; 94-261, 102+700; 35-470, 29+170; 15-221, 172; 68-30, 70+775.

4. Counterclaims may be stricken out—93-232; 100+1104.
5. When part only is sham—31-7, 16+453.
6. Power to strike out to be exercised sparingly—To justify a court in striking out

a pleading as sham its falsity must be clear and indisputable (29-166. 12+400; 33-505,
24+299; 61-103, 63+255; 33-507, 24+300; 84-224. 87+618; 94-261, 102+700). A sham an-
swer may be stricken out when its falsity is clearly shown, even though interposed in
the belief of its truth and in good faith (State v. Webber, Filed Dec. 15, 1905).

7. Time of making motion—29-166, ,12+460.
8. Affidavits on motion—Whether a pleading is sham or not may be determined by

inspection alone, but resort may be had to documentary evidence and affidavits of the
parties or third persons (29-166, 12+460; 53-98, 54+939; 55-419, 57+139; 57-140, 58+872;
61-103, 63+255; 56-390, 57-938). Affidavits simply denying the facts alleged in the an-
swer and asserting their falsity are insufficient (94-261, 102+700). Where affidavits in
support of the motion make out a clear prima facie case of falsity they will be taken
as true for the purposes of the motion if not met by counter affidavits, and the motion
granted (29-166, 12+460; 34-144, 26+601; 53-98, 54+939; 61-103, 63+255; 33-507, 24+300).
The court may take into consideration the quibbling and evasive character of defend-
ant's counter affidavits (72-111, 75+4; 74-320, 77+232).

9. Amendment—It is discretionary with the court to order judgment as for want of
an answer or to allow an amendment (74-320, 77+232; 94-261, 102+700).

10. Motion to strike out granted—13-165, 154; 29-166, 12+460; 31-267, 17+388; 31-7,
16+453; 34-444, 26+601; 35-470, 29+170; 37-509, 35+372; 40-450, 42+352; 55-144, 5G+589; 56-
390, 51+938; 57-140, 58+872; 61-103. 63+255; 53-98, 54+939; 74-320. 77+232; 72-111, 75+4;
68-30, 70+775; 55-419, 57+139; 93-232. 100+1104j 94-261. 102+700.

II. Motion to strike out denied—2-219, 180; 13-158, 145; 15-221, 172; 28-43, 8+904;
33-507, 24+300; 33-505, 24+299; 34-218, 25+347; 40-86, 41+544; 58-159, 59+995; 84-224,
87+618.

IRRELEVANT PLEADINGS
12. Defined—2-219, 180.
13. Cases containing irrelevant allegations—15-43, 25; 12-52, 23; 16-329, 291, 298;

25-404r 41-71, 42+787; 23-359; 54-107, 55+904; 51-558, 53+874; 62-429, 64+920; 68-538,
71+699; 47-300, 50+80; 38-528, 38+623; 30-265, 15+237; 65-277, 68+23; 10-136, 108; 63-238,
65+457; 72-138, 75+5; 43-295, 45+444; 13-165, 154; 55-144, 56+589.

14. Remedy—The exclusive remedy is a motion to strike out (31-54, 16+458; 10-199,
161).
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15. Power to strike out to be exercised sparingly—It is only when matter is clearly
and indisputably irrelevant that an order striking it out is justifiable (82-84, 84+727).

FRIVOLOUS PLEADINGS

16. Frivolous answer or reply—2-219, 180; 28-43, 8+904; 55-144, 56+589; 94-261,.
102+700.

17. Frivolous demurrer—46-207, 48+782;. 61-17, 63+95; 13-55, 50; 22-272; 29-106,
12+153; 40-499, 42+471; 17-22, 5; 62-203, 64+392; 52-55, 53+1024.

4137. Supplemental pleadings—The plaintiff may be permitted, on motion,
to file a supplemental complaint or reply, and the defendant a supplemental
answer, alleging material facts which have occurred since the former pleading.
(5270)

1. Compared with amendment—76-129, 78+970; 91-161, 974581.
2. How far a matter of right—Diligence—63-1, 05+88; 19-357, 309; 50-199, 52+522;.

50-258, 52+861; 51-450, 53+708; 59-234, 61+24.
3. Supplemental complaint—It cannot set up a distinct cause of action accruing

subsequent to the service of the original complaint (39-438, 40+513; 17-48, 31). A
party cannot sue on an unripe claim and afterwards by supplemental complaint set up
the fact of the maturity of the claim. A party must recover on a right existing at the
commencement of the action (65-466, 68498). While a party cannot set up a title ac-
quired since the commencement of the action he may allege facts strengthening his
title. If in his original complaint he alleges an equitable title he may by supplemental
complaint set up a legal title subsequently acquired. The function of a supplemental
complaint is to strengthen the plaintiff 's cause of action by alleging material facts
occurring subsequent to the commencement of the action. Facts may be thus alleged
which may enlarge or change the kind of relief to which the plaintiff is entitled (39-438,
40+513; 12-255, 166; 56-60, 57+320; 80-348, 83+156; 1-106, 83).

4. Supplemental answers—Far greater liberality is shown in allowing supplemental
answers than complaints. Any material matter of defence, either complete or partial,
arising since the original answer may be set up by supplemental answer (17-215, 188;
17-439, 417; 76-129, 78+970; 78-71, 80+847; 104+976, 977).

5. Allowable after judgment—91-161, 97+581. See 49-469, 52+46.
6. Objection to—Objection to a supplemental complaint cannot be made on the

trial (12-255, 166).

4138. Interpleader—In an action for the recovery of money upon contract,
or of specific real or personal property, if any person not a party to the action
demands of the defendant the same debt or property, the defendant may move
the court to substitute .such claimant as defendant in his stead, and that he be
permitted to pay the money into court, or deliver the property or its value to
such person as the court may direct. If it be made to appear that such
demand is without collusion with the defendant, the motion may be granted,
and upon compliance with the order the defendant shall be discharged.
Thereafter the action shall proceed against the substituted defendant, and the
court may compel the parties to interplead. (5273)

4-407, 309; 30-86, 14+363; 31-276, 17+617; 79-39, 81+547; 81-372, 84+21.

4139. Deposit when no action is brought—When money or other personal
property in the possession of any person, as bailee or otherwise, is claimed
adversely by two or more other persons, and the right thereto as between
such claimants is in doubt, the person so in possession, though no action be
commenced against him by any of the claimants, may place the property in
the custody of the court. He shall apply to the district court of the county
in which the property is situated, or to any municipal court therein, setting1

forth by petition the facts which bring the case within the provisions of this
section, and the names and places of residence of all known claimants of such
property. If satisfied oi the truth of such showing, the court, by order, shall
designate a depositary to whom the money or other property may be delivered,
and direct that upon such delivery, and upon giving notice thereof to all
persons interested, personally or by registered mail', as in such order pre-
scribed, the petitioner be relieved from further liability on account thereof.
This section shall apply to cases where property held under like conditions
is garnished in the hands of the possessor; but in such cases the application
shall be made to the court in which the garnishment proceedings are pending.
('95 c. 329)
86-232, 90+384; 86-188, 90+371; 86-385, 90+789.

842



Ch. 77] CIVIL ACTIONS § 4140

4140. Intervention—Any person having such an interest'in the matter in 4140
litigation between others that he may either gain or lose by the direct legal ii£JV
effect of the judgment therein may serve a complaint in the pending action,
at any time before the trial begins, alleging the facts which show such interest,
and demanding appropriate relief against either or both of the parties. Such
intervener shall not be entitled to delay, and, if a continuance be occasioned
by him, it may be granted at his expense. The ordinary rules of pleading
shall govern, except that the court, in order to avoid delaying the trial, may
shorten .the time within which subsequent pleadings shall be served. All the
issues shall be determined together, and if the intervener's claim be not
sustained he shall pay the costs resulting therefrom. (5273)

1. Origin of Statute—25-148; 28-428, 10+586; 92-68, 99+424.
2. Interest entitling party to intervene—To entitle a party to intervene his interest

must be in the matter in litigation in the action as originally brought and of such a di-
rect and immediate character that he would either gain or lose by the direct, legal op-
eration and effect of the judgment (25-148; 26-479, 5+305; 28-428, 1Q+58G; 42-500, 44+517;
51-259, 53+631; 44-61, 46+210; 33-519, 24+291; 65-295, 68+32; 61-299, 63+723; 74-234,
76+1132; 78-48, 80+838; 79-39, 81+547; 54-272, 55+1130; 69-319, 72+129; 62-256, 64+553;
60-461, 62+826; 85-302, 88+977; 69-276, 72+104, 210; 111 Fed. 308). But his interest
need not necessarily be of a pecuniary nature (92-68, 99+424).

3. Complaint—33-519, 24+291.
4. Demurrer—33-519, 24+291.
5. Answer—54-47, 55+827; 64-265, 268, 66+977, 67+537.
6. Order of court unnecessary—25-148.
7. Remedy for wrong intervention—The objection that the intervener has no right

to intervene may be raised by demurrer (33-510. 24+291; 52-148, 53+1134); by motion
for dismissal on the trial (28-428, 10+586); by motion to strike out the complaint (51-
259, 53+631).

8. Waiver of objection to intervention—82-26, 84+635; 74-234, 76+1132; 42-323,
44+194.

9. Intervener cannot stop action—84-200, 87+G11; 26-479, 5+365.

4141. Consolidation—Separate trials—Actions triable together—Two or
more actions pending at one time between the same parties and in the same
court, upon causes of action which might have been joined, may be consoli-
dated by order of the court. Separate trials between plaintiff and any of
several defendants in the same action may be allowed whenever, in the
opinion of the court, justice will be promoted thereby. (5S71, 53G5)

Consolidation (52-455, 55+47; 76-48, 78+881; 64-386, 67+217).

4142. Subscription and verification—Every pleading in a court of record
shall be subscribed by the party or his attorney, and may be verified in the
manner following:

1. By the affidavit of the party, or of one or more of the parties pleading
together, that the affiant knows.the contents of the pleading, that the aver-
ments thereof are true of his own knowledge, save a? to such as are therein
stated on information and belief, and that as to those he believes them to be
true.

2. If the party be a corporation, the affidavit may be made by any officer
thereof having knowledge of the facts sworn to; if the state, or any officer
thereof acting in its behalf, by the attorney general.

3. If no party or officer acquainted with the facts and capable of making
such affidavit be within the county where the attorney resides, the pleading
may be verified by the attorney or agent of the party, stating the fact of such
absence, and that the pleading is true to the best of his knowledge and belief.

When any pleading is so verified, all subsequent pleadings in the case,
except demurrers, shall be verified also. The verification may be omitted
when an admission of the truth of the allegation might subject the party to
prosecution for felony. (5244, 5245)

1. Must be subscribed by attorney—Rule 4, District Court.
2. Verification—A pleading not properly verified may be treated as not verified at

all (2-319, 273). The exclusive remedy for a defective verification or for a failure to
verify is a prompt return of the pleading (2-319, 273; 5-333, 264; 13-165, 154; 17-469,
447; 26-246, 2+703). It may be made before an attorney in the action if he is a notary
(18-90, 72). The court may allow a pleading to be amended by inserting a verification
(79-362, 82+686). Cited (58-514, 60+338).
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4143. Pleadings liberally construed—For the purpose of determining the
effect of a pleading, it shall be liberally construed, with a view to substantial
justice between the parties. (5247)

19-335, 289; 20-189, 169; 58-514, 60+338; 82-89, 84+654; 92-306, 99+886; 103+623;
104+816; Chamber of Commerce v. Wells, Filed Dec. 22, 1905.

4144. Irrelevant, redundant, and indefinite pleadings—If irrelevant or re-
dundant matter is inserted in a pleading, it may be stricken out on motion;
and when a pleading is double, or does not conform to the statute, or when
the allegations thereof are so indefinite or uncertain that the precise nature of
the charge or defence is not apparent, the court may strike it out on motion,
or require it to be amended. (5348)

See § 4136.
REDUNDANT PLEADINGS

1. Cases containing redundant matter—40-394, 42+87; 30-103, 14+366; 25-404, 481;
54-107, 55+904; 68-538, 71+699; 30-265, 15+237; 65-277, 68+23.

2. Remedy—The exclusive remedy for redundancy is a motion to strike out i»ade
before pleading (31-54, 16+458; 1-175, 150; 10-199, 161; 11-45, 24).

INDEFINITE PLEADINGS

3. General rule—No general rule can be laid down except that a pleading is sub-
ject to a motion to make more definite and certain only where its allegations are so
indefinite that the precise nature of the charge or defence is not apparent (30-103,
14+366; 54-99, 55+817; 28-80, 9+175; 43-208, 45+151; 64-527, 67+645; 39-370, 40+167; 71-
363, 73+1089). A motion to make more definite and certain or to strike out cannot be
allowed to take the place of a demurrer (71-363, 73+1089; 28-80, 9+175; 35-468, 29+72;
53-453, 55+604).

4. Defect must appear on face of pleading—34-225, 25+399; 37-358, 35+5; 54-09,
55+817.

5. Motion papers—The particular allegations objected to should be specifically
pointed out in the motion papers (35-468, 29+72).

6. Remedy—The exclusive remedy for indefiniteness is by motion to strike out or
to make more definite and certain, before pleading. While the court may entertain
such a motion on the trial it is then a mere matter of favor and is usually denied
(Rule 12, District Court; 8-59, 37; 11-45, 24; 5-486, 390; 28-69, 9+75; 30-453, 16+263;
32-465, 21+557; 29-390, 13+189; 46-115, 48+768; 53-453, 55+604; 55-290, 56+1060). Objec-
tion cannot be raised by demurrer (1-106, 83; 14-153, 120; 22-548; 10-133, 106; 36-380.
31+357; 28-69, 9+75; 43-532, 45+1131; 71-363, 73+1089; 89-276, 94+868); by request for
instruction to disregard (8-59, 37); by motion for judgment on the pleadings (15-479,
394; 17-372, 348; 36-325, 31+170); or by objection to the admission of evidence (29-390,
13+189; 70-486, 73+408; 46-115, 48+768; 14-516, 388). The objection cannot be raised
for the first time on appeal (83T35, 85+825).

7. Order—The order should specify wherein the pleading is to be made more defi-
nite and certain and it may direct that the pleading be stricken out if not amended. A
pleading should not be stricken out without leave to amend being first given (3-126,
74; 11-45. 24; 29-390,13+189).

8. Action of trial court generally final—11-45, 24; 30-453, 16+263; 31-319, 17+376;
30-103, 14+366; 31-234, 17+377; 71-363, 73+1089.

9. Motion granted—3-126, 74; 11-45, 24; 30-453, 16+263; 29-390, 13+189; 39-370.
40+167.

10. Motion denied—30-103, 14+366; 31-219, 17+376; 31-234, 17+377; 54-99, 55+817:
37-358, 35+5; 34-225, 25+399; 43-208, 45+151; 28-80, 9+175; 35^68, 29+72. See 36-147,
3O+449; 35-73, 27+448.

4145. Averments, when deemed admitted—Every material allegation of the
complaint, and of new matter in the answer, not controverted by the answer
or reply, respectively, shall be taken as true. All allegations of new matter
in the reply shall be deemed denied, and may be controverted by defendant
at the trial by proofs, either in direct denial or in avoidance thereof. (5361)

See note to § 4135.

4146. Judgment, how pleaded—Proof—In pleading a judgment or other
determination of a court or officer of general or special jurisdiction, it shaH
be sufficient to allege that the same was duly made or given, without stating
the facts conferring jurisdiction. In cases of special jurisdiction, if such
allegation be controverted, the party pleading the judgmenfor determination
must prove the facts conferring jurisdiction. (5249)

7-159, 102; 51-536, 53+799. See 36-177, 30+466.
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4147. Ordinances and local statutes—In pleading any ordinance of a city
or village, or any.special or local statute, or any right derived from either, it
Shall be sufficient to refer to the ordinance or statute by its title and the date
of its approval, and thereupon the court shall take judicial notice thereof.
(5251, 5252)

83-456, 86+457; 89-502, 95+449.

4148. Incorporation, pleading and proof—In actions by or against a cor-
poration, domestic or foreign, it shall be a sufficient averment of its incorpora- IO*-M . 47
tion to allege, in substance, that the party is a corporation duly organized and
existing under the laws of the designated state, country, or place. And unless
the adverse party shall specifically aver that the plaintiff or defendant is not
a corporation, no prooi thereof shall be required at the trial. (5253, 5254)

This section was designed to simplify the form of pleading when an averment of
incorporation is necessary (14-49, 39; 55-102, 56+581). Allegation of incorporation held
sufficient (14-49, 39; 60-116, 61+908). An answer held to admit incorporation (21-60).
In an action by or against a corporation it is not necessary to allege that it is a cor-
poration except in cases where the fact of corporate existence enters into and con-
stitutes a part of the cause of action itself (69-527, 72+805; 84-251, 87+776). An affidavit
for garnishment need not state that the garnishee is a corporation (55-102, 56+581).
A denial of incorporation must be specific (28-396, 10+421; 31-440, 18+277). Not ap-
plicable to condemnation proceedings (43-527, 46+475).

4149. Copartnerships—Proof as to members—When two or more persons
sue or defend as copartners, they may give in evidence any contract admissible
under the pleadings. And unless the partnership is specifically denied by
the adverse party, no proof shall be required that they are the same persons
who composed such copartnership when the contract was made or at any sub-
sequent time. (5255, 5556)

60-348, 62+394; 65-9, 67+650.

4150. Conditions precedent—In pleading .the performance of conditions
precedent in a contract, it shall not be necessary to allege the facts showing
such performance, but it may be stated generally that the party duly per-
formed all the conditions on his part; and if such allegation be denied, the
party so pleading must prove the facts showing such performance. (5250)

Applicable only to performance of contracts (41-519, 43+482). Not applicable to
performance by a stranger to the contract (20-370, 322). Applied (50~341, 52+932;
22-339; 56-48, 57+317; 60-292, 62+330).

4151. Items of account, how pleaded—The items of an account need not
be set forth in a pleading, but the party alleging it, if a written demand
therefor be served by the adverse party, shall deliver a copy of the account
within ten days after such demand, verified by the affidavit of himself, or of
some person having knowledge thereof, as in the case of a pleading. If such
copy be withheld, or if a further or more particular bill be not furnished when
ordered by the court, evidence of the account may be excluded. (5246)

A bill of particulars may be demanded only in actions on an account. In other
cases, if a party wishes a more particular statement of the cause of action of defence,
he must resort to a motion to make the pleading more definite and certain. Under
the code there is no such general right to demand a bill of particulars as existed under
the former system (22-97; 67-410, 69+1108; 75-489, 784-113; 82-354, 85+170). The term
"account" means items of work and labor, of goods sold and delivered, and the like
(67-410, 69+1108). A bill of particulars may be demanded in an action for professional
services (104+766). To bring an account within the statute it is not necessary that
the plaintiff should have entered the items in a book (50-52, 52+131). The proper
remedy for a failure to furnish a bill of particulars is to bring to the knowledge of
the court on the trial the fact of a demand having been properly made and to object
to the admission of evidence of the account. The objection cannot be raised by
answer (43-205. 45+444; 42-233, 44+10; 50-52, 52+131; 67-410, 69+1108; 104+766). Ob-
jection to the sufficiency of a bill of particulars cannot be made on the trial. The
exclusive remedy is a motion, before trial, for a more specific bill (51-512. 53+76S; 104+ .
766). A stipulation to furnish a bill of particulars within a certain time waives the
necessity of making the statutory demand and has the same effect (42-233, 44+10).

4152. Pleadings in slander and libel—In actions for libel or slanderj it
shall be sufficient instead of stating extrinsic facts showing the application to
plaintiff of the defamatory matter complained of, to allege, generally, that the
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same was published ̂ or spoken concerning the plaint iff ; and if such allegation
is controverted, the plaintiff is bound to establish on the trial that it was so
published or spoken. The defendant may allege, in his answer, both the
truth of the matter charged as defamatory and any circumstances in mitiga-
tion of damages, and, whether he proves the justification or not, he may give
in evidence the mitigating circumstances. (5257, 5258)

1. Alleging extrinsic facts—This section does not obviate the necessity of alleging
that the defamatory words were spoken or published of and concerning the plaintiff
(47-337, 50+229; 28-28, 8+879. Sec G4-2SO, 66+974, 1149; 58-329, 59+1040; 73-195, 75+1115).
The actionable quality of the words, as respects the plaintiff, must be made to ap-
pear (47-337, 50+229; 22-276; 2L-SO; 40-S91, 41+1034). Where the words amount to a
libelous charge against some person, but it is left uncertain as to the application
thereof to the plaintiff, such application may be shown by proof of extrinsic facts,
and under this section it is not necessary to allege them (40-291, 41+1034). This sec-
tion merely dispenses with an inducement to show the application of the language to
the plaintiff. It does not dispense with the necessity of averments of extrinsic facts
to show the meaning of ambiguous language, and what it was understood to mean
(69-457, 72+704). While a party is not required to plead extrinsic facts to show the
application to the plaintiff, yet if he does so, and the facts thus pleaded show that it
applied to some one else, and not to him, the special allegation controls the general
allegation and the coryplaint is bad (73-195, 75+1115). Where the language of a libel
as pleaded shows on its face that it was used of and concerning the plaintiff in an
official capacity or special character, an express averment that it was so used is not
necessary (34-193, 25+63. See 21-80). Although a defamatory article appears on its
face to refer to the managing agent of a corporation individually, it may be-shown
by extrinsic facts that it was published of and concerning the corporation (73-195,
75+1115; 79-465, 82+857).

2. Pleading mitigating circumstances—Prior to this statute there was much uncer-
tainty as to when defendant might prove mitigating circumstances (23-178). Under
the statute it is apparently necessary to plead mitigating circumstances in order to
prove them (23-178; 47-56, 49+383). A plea in mitigation held not inconsistent with a
general denial (31-421, 18+145, 821). Matter in mitigation held improperly stricken
out on motion before trial (41-71, 42+787).

4153. Answer in action for distrained animals—In actions for the recovery
of anir.'-ais distrained while doing damage, an answer alleging that defendant,
or the person under whose command he acted, was lawfully possessed of the
land upon which the distress was made, and that the animal at the time was
doing damage thereon, shall be sufficient, without alleging title to such land.
(5259)

4154. Joinder of causes of action—Two or more consistent causes of action,
whether legal or equitable, may be united in one pleading, being separately
stated therein: Provided, that they must affect all parties to the action, must
not require separate places of trial, and must be included in one only of the
following classes:

1. The same transaction, or transactions connected with the same subject
of action;

2. Contracts, express or implied;
3. Injuries to either person or property, or both;
4. Injuries to reputation;
5. For the recovery of real property, with or without damages for with-

holding the same, and of the rents and profits thereof;
6. For the recovery of personal property, with or without damages for with-

holding the same; or
7. Claims against a trustee by virtue of a contract, or arising by operation

of law. (5260)
1. Subd. 1—A cause of action for tort and a cause of action on contract arising out

of the same transaction or connected with the same subject of action (26-82. 1+579;
37-502, 35i365; 68-95, 70+869); an action to foreclose and for an accounting (31-129,
16+694); an action by a principal against his agent for conversion and an accounting
(30-316, 15+254); an action to compel conveyance from legal to equitable owner and
for an accounting (26-179, 2+489); an action for an accounting, the appointing of a re-
ceiver, and to set aside a conveyance (15-106, 81); an action for the possession of a
railroad, the appointment of a receiver, the payment of money and an accounting
(25-278); an action for the recovery of the amount due on a note and for delivery
and canceling a note and mortgage forming a part of the same transaction (7-351, 276);
an action for injuries from noxious vapors from a cesspool in an excavation and for
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damages from depositing dirt from such excavation (56-20, 57+221); an action against
-a trustee as such and against him personally (1Q-1Q9, 161); an action for an account-
ing and to wind up a copartnership (48-451, 51+470); an action for several acts of con-
•spiracy (31-140, 16+854); an action for the appointment of a receiver, collection of rents
and application of the same on a personal judgment (73-G, 75+759); an action for
money wrongfully withheld and for money wrongfully or fraudulently exacted and
paid (37-469, 35+276); an action by a parent for damages resulting from injury to
•child with claim for sickness and suffering of child (31-304, 17+959); an action for
the sale of mortgaged premises, surrender of a quitclaim deed and personal judg-
ment against maker of note for any deficiency (5-304, 240); an action for an injunction
.and for damages (31-173, 17+282); an action for reformation and specific perform-
ance (51-105, 52+1080); an action by a trustee in bankruptcy to set aside a preferential
payment and a fraudulent transfer of property by the bankrupt (81-341, 84+4_4); an
action to abate a nuisance and for an injunction (89-480, 95+309); an action for the •
recovery of money lost at a game of cards (94-416, 103+163); a cause of action to bring
certain tracts of defendant's property, said to have been fraudulently conveyed, within
reach of the judgment, and for the purpose of satisfying it, and also to bring a part
•of an alleged homestead within reach of the same judgment (91-96, 97+574).

2. Subd. 3—28-232, 9+712.
3. Subd. 5—8-254, 221; 16-164, 146; 22-376; 24-110; 37-314, 34+38.
4. Subd. 7—10-199, 161.
5. Must affect all the parties—13-379. 352; 14-133, 100; 43-176, 45+15; 49-189, 51+817;

53-191, 54+1062; 5-304, 240; 66-437, 69+324; 71-494, 74+281; 63-263, 65+451; 94-8, 101+971;
104+817.

6. Must be consistent—63-110, 65+257; 29-252, 13+43; 22-15; 33-348, 23+308; 49-528,
-52+140; 29-341, 13+156; 94-30, 101+1061.

7. In equity—94-30, 101+1061; 94-486, 103+495; 104+817; 104+946.
8. When pleading insufficient—Where there is only one cause of action sufficiently

pleaded there is no misjomder of actions (90-508, 97+129).
9. Remedy—Objection to a complaint for misjoinder of causes of action is waived

unless taken by demurrer or answer (25-305; 46-54, 48+528, 681; 23-463; 31-364, 17+959;
104+547). When the objection is raised for the first time on the trial it is discretionary
with the court to compel an election (36-392, 32+86; 49-528, 52+140; 18-468, 525; 22-15;
33-348, 23+308). '

4155. Unknown defendant, how designated—When the plaintiff is ignorant
of the name of a defendant, and shall so allege in his complaint, such defendant
may be designated by any name; and when his true name is discovered, the
process and all pleadings and proceedings in the action may be amended by
substituting the same. (5268)

45-357, 47+1064.

4156. Amendments of course, and after demurrer—A pleading may be once
amended, without costs and without prejudice to proceedings already had, at
any time before the period for answering it has expired; or, if the trial be
not delayed thereby, it may be so amended within twenty days after the same
has been answered, demurred to or replied to, in which case the adverse
party shall have twenty days after service of the amended pleading in which
to plead thereto. Upon the decision of a demurrer which appears to have
been interposed in good faith, the court, in its discretion, may permit the party
to plead over, or, if the demurrer be sustained, may allow an amendment upon
proper terms. (5265)

1. Amendment of course—59-485, 61+555; 63-447, 65+722.
2. Pleading over—It is discretionary with the court to allow a party to withdraw

his demurrer and plead over. It should ordinarily be allowed as a matter of course
(39-328, 40+160; 74-508, 77+416). The court may impose terms (26-325, 4+41; 39-328,
40+160). If the demurrant desires to plead over he should ask leave (72-153, 75+591).
When a party withdraws his demurrer and with leave of court pleads over he is held
to waive his exception to the decision on demurrer (1-134, 110; 58-301, 59+1023; 68-474,
71+670).

3. Amendment after demurrer—The supreme court will rarely allow an amend-
ment upon sustaining a demurrer but will leave it to the trial court to grant or refuse
leave to amend after the cause is remanded (27-102, 6+450, 7+267; 28-551, 11+117). By
amending his pleading after demurrer a party waives his exception to the decision on
demurrer (1-311, 243). Unless the decision on demurrer involves plaintiff's right of
action under any complaint which the facts would warrant, it is ordinarily advisable
for him to amend his complaint to conform to the views of the court rather than to
appeal (31-312, 17+621).

4157. Amendment by order—The court, in furtherance of justice and upon iM-M57 ies
proper terms, may amend any pleading, process, or proceeding, either before
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or after judgment, by adding or striking out the name of a party, by correcting;
a mistake in the name of a party or in any other particular, by inserting other
material allegations, or, if the amendment does not substantially change the
claim or defence, by conforming any pleading or proceeding to the facts,
proved. (5266)

AMENDMENT OF PLEADINGS

1. A matter of discretion—The amendment of pleadings is a matter lying almost
wholly in the discretion of the trial court and its action will not be reversed on appeal
except for a clear abuse of discretion manifestly prejudicial to the appellant (29-68,.
11+228; 13-66, 58; 5-505, 399; 10-192, 155). A refusal to allow an amendment held an
abuse of discretion (78-394, 81+307).

2. Amendments on the trial held discretionary—6-319, 224; 8-236, 205;'8-324, S84;.
JO-192, 155; 13-442, 407; 19-32, 14; 37-507, 35+371; 40-273, 41+1040; 47-221, 49+691; 50-
429. 52+910: 56-150, 58+35; 63-20, 65+86; 63-5, 65+91; 70-486, 73+408; 72-169, 75+116;
74-154, 76+968; 75-489, 78+113; 80-15, 82+978; 84-347, 87+937; 78-210, 80+965; 85-363,.
88+998; 88-64, 92+512; 62-420, 64+915; 104+765.

3. Amendments before trial held discretionary—29-68, 11+228; 5-505, 399; 72-169,.
75+11 (i.

4. Amendments after trial held discretionary—29-68, 11+228; 54-514, 56+173; 61-513,.
63+1110; 104+304.

5. Amendments conforming the pleadings to the proof held discretionary—37-130,.
33+548; 39-320, 40+157; 45-460, 48+197; 51-330, 53+650; 59-325, 61+329; 64-505, 67+637;
75-489, 78+113; 71-69, 73+645; 73-58, 75+756; 82-3, 84+460; 61-513, 63+1110; 92-369, 100+-
93; 94-23, 101+954; 104+4; 104+886.

6. Statute to be liberally construed and applied-^ 5-359, 88+988.
7. In furtherance of justice—A court may, to a certain extent, take into account

the nature of the defence in determining, in the exercise of its discretion, whether to
grant an amendment (62-315, 64+902).

8. Must be material—An amendment introducing immaterial averments will not be
allowed (17-123, 98; 32-101, 20+89).

9. Terms—8-286, 252; 61-513, 63+1110; 36-302, 30+813.
10. Motion—The motion for leave to amend, except when made on the trial, is

regularly made on notice and "in all -cases where an application is made for leave to
amend a pleading * * * such application shall be accompanied with a copy of the
proposed amendment * * * and an affidavit of merits and be served upon the
opposite party" (Rule 20,'District Court; 14-469, 351; 75-138, 77+788).

11. Service of order—An order granting leave to amend need not be served on the
opposite party unless it so directs (12-221, 141).

12. Scope of allowable amendment of complaint—Amendment does not mean sub-
stitution. A complaint cannot be amended by introducing an entirely new cause of
action (48-366, 51+120; 39-325, 40+159; 58-247, 59+1016; 59-325, 61+3S9; 62-420, 64+915'
63-447, 65+722; 78-210, 80+965; 85-363, 88+998. See 12-221, 141).

13. Scope of allowable amendment of answer—Whether an entirely new defence
may be introduced by amendment is an open question. Greater liberality is allowed
to defendant than to plaintiff in making amendments (See 62-315, 64+902; 5-505, 399;
54-514, 56+173; 13-394, 365; 17-123, 98).

14. Changing action ex contractu to action ex delicto—58-247, 59+1016; 39-54, 38+
763; 30-399, 16+462.

15. Amendment of parties—The court may at any time amend the name of any
party except for the purpose of acquiring jurisdiction (37-402, 34+740; 22-558; 9-55, 44.
See 60-485, 62+1130; 61-353, 63+737; 32-548, 21+748). The court may strike out the name
of a plaintiff improperly joined (50-21, 52+390). In an action brought in favor of a
minor in the name of the guardian held allowable to amend the record by adding the
name of the ward (48-82, 50+1032; G7-298, 69+923).

16. Amendment increasing damages-1—The court may allow a complaint to be
amended on the trial by increasing the amount of damages claimed (34-473, 26+607).
An amendment may be allowed increasing damages claimed on appeal from a justice
court (40-388. 42+83; 14-214, 153).

17. Amendment after verdict—A court has no power to grant an amendment of
a complaint after verdict to conform to evidence which was seasonably objected to
on the trial as inadmissible under the pleadings and without which the plaintiff could
not have recovered (44-20, 46+138). Otherwise if the evidence was not objected to
(37-130, 33+548; 64-505, 67+637; 73-58, 75+756; 94-23, 101+954. See cases under Note 5
supra).

18. Amendment after judgment—The court has power to amend pleadings after
judgment but it is a power to be exercised sparingly (36-99, 30+429; 65-429, 68+68;
04-505, 67+637; 73-58, 75+756; 79-423, 82+677; 91-161, 97+581). An amendment after-
judgment of an insufficient statement for judgment by confession will not be allowed
to the prejudice of third parties (27-478, 8+380; 40-258, 41+946).

19. Amendment after appeal—54-514, 56+173; 29-68, 11+228; 80-466, 83+443; 85-359,
88+988.

848



Oh. 77] CIVIL ACTIONS § 4158

OTHER AMENDMENTS

20. Application of statute—It is applicable only to judicial proceedings. It is not
applicable to a mechanic's lien statement (83-187, 86+19), It authorizes the supreme
court to reinstate an appeal (28-68, 9+79). It authorizes the district court to amend
its records (21-51; 43-401, 45+715). It is applicable to condemnation proceedings
(35-439, 29+148). It does not authorize the bringing in of new parties (20-173, 157.
See 32-548, 21+748). Amendment of notice of motion for a new trial (104+233).

4158. Variance—Amendment—Exceptions—No variance between the alle- loa-sY"-0 175
gations in the pleading and the proof is material unless it has actually misled
the adverse party to his prejudice in maintaining his action or defence on.the
merits. Whenever a party alleges that he has been so misled, he shall prove
the fact to the satisfaction of the court, showing in what respect he has been
misled; and thereupon the court may order the pleading to be amended upon'
such terms as may be just. When the variance is not material, the court may
direct the fact to be found according to the evidence, or may order an immedi-
ate amendment without costs. (52G2, 5263)

1. Proof must follow pleadings—The evidence must follow the allegations. In
order to recover it is not enough for the plaintiff to prove a cause of action. He
must prove the cause of action alleged in his complaint (1-87, 65; 1-17, 1; 2-334, 268;
43-270, 45+443; 57-'J3, 58+825; 33-189, 22+300; 56-52, 57+318; 57-377, 59+311; 47-131,
49+688; 25-337; 60-346, 62+391; 77-428, 80+364. See cases under §4159).

2. Immaterial variance—When the disagreement between the facts alleged and the
facts proved or sought to be proved is so slight that it is perfectly obvious that the
adverse party could not have been misled in his preparation for trial, the variance is
deemed immaterial, and the court will either disregard it altogether or order an
immediate-amendment without costs (88-18, 92+472; 4-270, 190; 10-350, 277; 13-442,
407; 16-83, 72; 31-396, 18+103; 39-325, 40+159; 44-441, 46+914; 46-33, 48+446; 30-308,
15+252; 21-358; 22-25; 42-480, 44+530; 39-54, 38+763; 61-513, 63+1110; 75-489, 78+113;
82-116, 84+730; 89-280, 94+871; 89-465, 95+316; 74-171, 77+26; 89-412, 94+1091; 94-23,
101+954).

3. Material variance—When the disagreement between the facts alleged and the
facts proved or sought to be proved is so great that the adverse party might reason-
ably have been misled in his preparation for trial and such party makes it appear to
the court that he was actually misled the variance cannot be disregarded and an
amendment will be ordered with costs, or a continuance granted with leave to amend
with or without costs in the discretion of the court. It is not enough that there is a-
material variance appearing on the face of the pleadings and evidence but the fact
that the adverse party has been misled must be proved aliunde the pleadings and
evidence (4-119, 78; 16-33, 19. Sec cases under Note 2 supra).

4. Effect of statute on pleadings—This and the following section do not relieve a
plaintiff from alleging in his complaint all the essential facts constituting his cause
of action (1-176, 150).

4159. Failure of proof—When the averment to which the proof is directed
is unproved, not in some particulars only, but in its entire scope and meaning,
it shall not be deemed a case of variance within § 4158, but a failure of proof.
(5264)

When the disagreement between the facts alleged and the facts proved is of such
a character that a different cause of action than the one set up in the pleading is
proved the court cannot order or grant an amendment over objection but must dismiss
the action. To prove fatal the disagreement need not extend to all the facts. The
same facts may enter into two different causes of action. The test is not the extent
of the disagreement in the facts, but the different character of the causes of action
made out by the facts (64-527, 67+645; 58-112, 59+981; 1-87, 65; 10-192, 155; 59-329,
61+328; 32-494, 398; 30-399, 16+462; 1-48, 32; 3-3321 232; 25-337; 60-346, 62+391; 71-69,
73+645; 20-345, 298; 22-449; 18-176, 163; 45-250, 47+795; 40-445, 42+207; 77-428, 80+364;
71-533, 74+891; 83-336, 86+335). Under an allegation of facts constituting a legal title
facts constituting an equitable title cannot be proved (47-137, 49+693; 49-91, 51+662;
50-373, 52+963; 70-203, 72+1068; 89-280, 94+871).

4160. Extensions of time—Relief against mistakes, etc.—The court, in its JI!\-M - 21
discretion, may likewise permit an answer or reply to be made, or other act to !>-xv< 24
be done, after the time limited therefor by this chapter, or by its order may
enlarge such time; or at any time within one year after notice thereof, in its 99-A16-0 271
discretion, may relieve a party from any judgment, order, or other proceeding1 jgi-M . 5o
taken against him through his mistake, inadvertence, surprise, or excusable IOS-M ' lot
neglect; or may, for good cause shown, modify or set aside its^ judgments, i
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orders, or proceedings, whether made in or out of term and may supply any
omission in any proceeding, or in the record, or by amendment conform any
proceeding to the statute under which it was taken: Provided, that this
section shall not apply to a final judgment in an action for a divorce, nor shall
any relief granted thereunder affect the title to real estate as determined by
any final judgment which shall have been of record in the office of the proper
register of deeds for thiee years next prior to the date of application for such
relief, as against any bona fide purchaser or mcumbrancer thereof; but this
shall not prevent the granting of just and equitable relief against any party
to any such action affecting real estate, his heirs or devisees. (5267)

THE STATUTE GENERALLY
1. Application—Applicable only to judicial proceedings; not to proceedings in pais

(51-417, 53+719; 84-62, 86+877). Applicable to proceedings in the supreme court (38-
•68, 9+79). Applicable to cases where a party has tailed to take or to take correctly
some step pointed out by the statute under which he is proceeding (lfi-490, 443). In-
applicable to a final judgment in an action for divorce (93-195, 101+163).

2. Extension of time—25-234; 79-362, 82+686; 74-508, 77+416; 51-417, 53+719.
3. Protection to bona fide purchasers or incumbrancers—39-73, 38+689; 39-481, 40+

611; 44-501, 47+158; 51-213, 53+365; 51-421, 53+806; 70-243, 73+161; 88-281, 92+1121;
92-271, 99+889.

AMENDMENT OP JUDGMENTS AND JUDICIAL RECORDS
4. To be made with caution—3-427, 313.
5. Discretionary—21-51; 43-401, 45+715; 3-427, 313.
6. When may be made—It may be made after the expiration of the term (3-427.

313). It cannot be made after an appeal and return to the supreme court so as to
affect the rights of the parties on appeal (75-75, 77+537).

7. Notice of motion—21-51; 70-243, 73+161; 70-252, 73+155; 23-518; 79-476, 82+990.
8. Who may oppose motion—21-51.
9. Order of court necessary—37-533, 35+377.
10. Extrinsic evidence admissible—41-508, 43+394; 45-441, 48+198.
11. Clerical mistakes of clerk—21-51; 41-508, 43+394; 1-134, 110; 63-205, 65+268;

24-48; 19-17, 1.
12. Clerical mistakes of judge—43-305, 45+438; 62-498, 65+84; 47-491, 50+533; 15-185,

142; 84-14, 86+613, 1004.
13. Amendment of verdict—4-433, 335; 15-501, 413; 19-79, 54; 27-108, 6+456; 3-134,

80; 45-441, 48+198; 81-312, 84+40; 1-134,410; 21-327.
14. Judgment not authorized by order—47-260, 49+980; 47-257/49+981; 41-508, 43+

394; 66-487, 69+610, 1069; 66-138, 68+855; 68-437, 71+619; 70-71, 72+827, 73+1; 73-16,
74+1016,

15. Judgment not authorized by verdict—3-134, 80; 18-199, 182; 42-179, 43+966; 47-
260, 49+980.

16. Judgment not authorized by report of referee—12-60, 27; 47-260, 49+980.
17. Modification of orders—86-26, 90+8.
18. Modification of judgments—It was formerly held that after entry of judgment

pursuant to order a court had no authority to correct its judicial errors on motion,
the only remedy being a new trial or an appeal (22-1; 23-214; 24-43; 28-33. 8+900). It
is now the rule that a court may modify its judgments on motion at any time within
the period for taking an appeal (79-226, 81+1057; 93-350, 101+496. See 84-14, 86+613,
3004; 53-54, 54+935; 89-297, 94+887).

19. Amendment of proof of service of summons—9-55, 44; 81-19, 83+464; 22-liS;
43-401, 45+715; 63-205, 65+268; 44-56, 46+319; 87-271, 92+6.

20. Amendment of false return of sheriff—53-96, 54+932; 37-8, 32+786.
21. Amendment of execution—19-17, 1.
32. Amendment of names of parties—48-82, 50+1022; 67-298, 69+923; 37-402, 34+740;

79-423, 824677; 66-40, 68+321; 61-353, 63+737; 77-543, 80+700.
23. Supplying omissions in the record—3-427, 313; 6-287, 194; 38-359, 37+455. See

78-427. 81+198
24. Replacing lost records—3S-95, 20+229.
25. Rights of third parties to be saved—21-51; 43-401, 45+715; 27-478, 8+380; 40-258,

41+940.
VACATION OF JUDGMENTS AND ORDERS

26. Statute a regulation not a grant of power—39-305, 40+71; 22-1.
27. Notice of motion—79-476, 82+990. See Note 7 supra.
28. Application by non-resident—Attachment—74-4, 76+787.
29. Application by stranger to judgment—46-314, 48+1120; 40-410, 42+89; 31-505,

18+645; 43-80, 44+675; 74-234, 76+1133; 20-173, 157.
30. Application by assignee—12-375, 251.
81. Merits need not be shown—5-367, 296; 20-173, 157; 29-108, 12+342; 52-98, 53+812.
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32. Diligence—When the judgment is absolutely void and not merely voidable the
moving party need not show diligence (38-341, 37+585; 29-108, 12+342; 20-173, 157; 79-
476, 82+990. See 35-207, 28+507). A void judgment never becomes good by lapse of
time (61-335, 63+880). When the judgment is merely voidable the applicant must
show due diligence (14-464, 346; 38-341, 37+585; 23-539; 36-341, 31+56; 22-543; 58-72,
59+828; 42-84, 43+784).

33. Motion defeated by amendment—43-401, 45+715.
34. Void judgments—A person against whom a void judgment has been entered

has an absolute right at any time and without showing diligence or a meritorious de-
fence to have it vacated on motion. An appearance to set aside a void judgment does
not validate it (23-539; 20-173, 157; 5-367, 296; 29-108, 12+342; 35-1, 35, 25+457, 30+826;
38-341, 37+585; 43-80, 44+675; 52-98, 53+812; 39-336, 40+163; 48-521, 51+478; 74-234, 76+
1132; 62-18, 63+1117; 79-476, 82+990; 48-66, 50+936; 46-484, 49+247; 55-75, 56+576).

35. Jurisdictional defects—The following jurisdictional defects have been held
ground for vacating judgments on motion: defective or untrue affidavits for publication
of summons (5-367, 296; 35-1, 35, 25+457; 30+826; 38-341, 37+585); defective publication
of summons (39-336, 40+163; 87-271, 92+6); Improper personal service of summons (52-
98, 53+812); service of summons on wrong person (43-80, 44+675; 52-98, 53+812); ser-
vice by publication on resident of state (23-539; 44-97, 46+315. See 46-174, 48+773;
84-329, 87+838); failure to-substitute proper parties after death of defendant (20-173,
157); rendition of judgment in state court after removal to federal court (48-521, 51+
478); improper service at house of usual abode (39-305, 40+71); unauthorized appear-
ance (35-207, 28+507. See 82-162, 84+745); no service of summons (51-363, 53+646;
56-351, 57+1060; 79-476, 82+990; 47-250, 49+981); departure from the requirements of the
statute in the service of summons (53-315, 55+127); improper-service of summons on
officer of a foreign corporation (26-233, 2+698).

86. Return of service of summons not conclusive—39-305, 40+71; 40-52, 41+244;
51-363, 53+246; 56-351, 57+1060; 41-12, 42+594; 78-295, 80+1127; 70-105, 72+835.

87. Unauthorized action—35-207, 28+507; 82-162, 84+745.
38. Erroneous judgment—65-90. 67+893.
89. Facts arising after judgment—30-477, 16+269; 33-51G, 24+255. See 23-214.
40. Fraud—41-297, 43+67; 23-227; 24-345; 23-46.
41. Surprise—23-227; 23-539. See 58-72, 59+838.
42. Failure to file or serve complaint—73-167, 75+1043.
43. Judgment against infant—42-84, 43+784.
44. Default judgment prematurely entered—55-75, 56+576.
45. Vacation of orders—86-26, 90+8.

OPENING DEFAULTS

46. Remedy by motion how far exclusive—Except as authorized by § 4277 an action
will not lie to open a judgment and allow defendant to answer. The exclusive rem-
edy is by motion under this section (89-319, 94+1085, 1135; 88-431, 93+310; 89-300, 94+
S85).

47. Statute a regulation not a grant of power—5-23, 10; 40-463, 42+391. See 13-66,
58.

48. To what applicable—Held applicable to foreclosure proceedings (40^63, 42+391);
lo tax proceedings (62-18, 63+1117); to condemnation proceedings (38-157, 36+105);
to liabeas corpus proceedings (38-278, 37+338); to garnishment proceedings (10-162,
130); to actions in which the summons was served by publication (39-73, 38+689; 39-
481, 40+611; 40-463, 42+301; 44-392, 46+766; 45-252, 47+796; 93-249, 101+304); to actions
against "unknown heirs" (44-392, 46+766); to actions against "other persons or parties
unknown" (93-249, 101+304); to partition proceedings (39-481, 40+611); to an action of
ejectment (35-337, 29fl30). Not applicable to judgment in action for divorce (93-195,
101-163).

49 Relief granted liberally—Courts are inclined to relieve a party from a default
if he furnishes any reasonable excuse for his neglect and makes any fair showing
of merits (50-1, 52+219; 77-159, 79+669; 72-393, 75+606; 81-515, 84+338; 70-489, 73+405;
94-437, 103+506). It is ordinarily in furtherance of justice that an action should be
tried on the merits (11-232, 153; 94-437, 103+506). Different considerations apply when
the application is made by a "prowling assignee" or speculative purchaser (84-329,
87+838). Relief should not be allowed in a way to encourage loose practice or a lax
administration of the law (7-493, 399; 60-117, 61+910; 94-506, 103+506).

50. Discretionary—The matter of opening a default lies almost wholly in the dis-
cretion of the trial court and its action will not be reversed on appeal except for a
clear" abuse of discretion (1-203, 176; 5-65, 47; 6-458, 315; 6-550, 386; 9-181, 166; 10-
162, 130; 11-65, 37; 11-232, 153; 16-81, 69; 17-402, 378; 23-518; 28-38, 8+903; 32-266,
20+159; 32-312, 20+238; 34-96, 24+319; 35-212, 28+255; 35-337, 29+130; 36-117, 30+436;
39-315, 40+66; 39-390, 40+518; 40-463, 42+391; 41-526, 43+482; 42-62, 43+782; 43-195, 45+
427; 44-417, 46+854; 44-392, 46+766; 45-88, 47+462; 45-252, 47+796; 46-352, 49+60; 46-535,
49+257; 47-128, 50+530; 47-245, 49+983; 50-1, 52+219; 50-258, 52+861; 52-501, 55+58; 55-
287. 513+895; 57-267, 59+195; 58-20, 59+629; 58-196, 59+1000; 60-61, 61+824; 61-256, 63+634;
62-18. 63+1117; 61-271, 63+735; 66-54, 68+515; 66-131, 68+845; 66-64, 68+604; 67-131, 69+
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708; 67-368, 69+1101; 69-176, 71+928; 70-105, 72+835; 70-489, 73+403; 72-393, 75+606; 74-4,
76+787; 77-543, 80+700; 77-159, 79+669; 78-295, 80+1127; 81-372, 84+21; 81-515, 84+338;
82-162, 84+745; 84-329, 87+838; 85-138, 88+411; 86-286, 90+1133; 92-271, 99+889; 89-477, •
95+310; flfc-301, 96+794; 90-517, 97+373). Particularly is this true when the determina-
tion of the court is made on conflicting affidavits (28-38, 8+903; 38-359, 37+455; 47-250,
49+981; 32-266, 20+159). If it is obvious that the trial court has acted wilfully, arbi-
trarily, capriciously, or under a misapprehension of the law, and in denial of justice.
its 'action will he reversed on appeal, for its power in this regard is not absolute but
judicial and must be judicially exercised (20-100, S3; 28-132, 9+633; 39-481, 40+611; 40-
45, 41+243; 50-1, 52+219; 50-164, 52+379; 60-117, 61+910; 74-50S. 77+416; 57-251, 59+297;
78-395, 80+1127; 94-37, 101+951). The discretion contemplated by the statute is not the
arbitrary and uncontrolled pleasure or caprice of the judge but a sound legal discre-
tion; a discretion in the exercise of which it is his duty to grant the desired relief in a
meritorious case (24-345; 74-508, 77+416; 7-493, 399; 66-54, 684-515). The discretion can-
not be exercised except in favor of a party who brings himseif within the provisions of
the statute by a showing of fraud, mistake, inadvertence, surprise or excusable neglect
(94-37 101+951). If a default judgment is entered when in fact there was no default
an application to open is not addressed to the discretion of the court but is a matter
of right (6-550, 386).

51. Excusable neglect—39-68, 1H-228; 35-212, 28+255; 20-156, 139; 47-428, 50+530;
9-181, 166; 20-100, 83; 66-64, 68+604; 7-493, 399; 67-368, 69+1101: 74-4, 76+789; 39-390.
40+518; 89-477, 95+310; 41-526, 43+482; 55-287, 56+895; 60-117. 61+910; 66-131, 68+845;
76-295, 80+1127; 61-256, 63+634; 81-372, 84+21; 70-489, 73+405; 85-1^8. 88+411; 72-393,
75+606; 77-159, 79+669; 81-515, 84+338; 42-62, 43+782; 66-64, 68+604; 92-271, 99+889.

52. Surprise—20-156,-139; 16-81, 69; 20-100, 83; 42-62, 43+782.
53. Mistake—50-164, 52+379; 37-128, 33+546; 9-181, 166; 67-131, 69+70S; 70-480,

73+405; 47-428, 50+530; 52-501, 55+58; 66-54, 68+515.
54. Fraud—17-181, 153; 6-458, 315; 39-390, 40+518; 45-88, 47+462.
55. When year begins to run—23-227; 39-73; 38+689; 36-341, 31+56.
56. Time of application—Diligence—A party must make his application within a

reasonable time after notice of the judgment and at all events within one year
of such notice (5-23, 10; 7-325, 254; 13-66, 58; 28-132, 9+C33; 28-251, 9+756; 34-96.
24+319; 37-514, 35+381; 56-476, 58+38; 50-258, 52+861; 58-73, 59+828; 67-131, G9+70S;
69-176, 71+928; 9-181, 166; 81-515, 84+33S; 47-245, 49+983; 36-341. 31+56; 46-535, 49+257;
59-477, 95+310).. He must proceed with d'JC diligence regardless of the one year
limitation (7-325, 254; 5-23, 10; 28-132, 9+633; 70-105, 72+835; 39-315, 40+66; 40-45," 41+
243; 84-329, 87+838). See Kipp v. Clinger, Filed Jan. 19, 1906..

57. Meritorious defence necessary—The applicant must have a good defence on the
merits and exhibit it to the court on the motion (78-295, 80+1127; 50-1, 52+219; 15-288,
219; 70-105, 72+835; 39-315, 40+66; 57-251, 59+297; 44-417, 46+854). The proper practice
is to exhibit a proposed answer setting forth a good defence (81-515, 84+338). The
applicant need not set forth the evidence of his defence and its truth or falsity cannot
be tried on affidavits (47-428, 50+530; 81-515, 84+338; 89-477, 95+310). A verified general
denial shows a good defence and is ordinarily sufficient (58-20, 59+639; 57-251, 59+297.
See 58-196, 59+1000; 44-514, 47+172).

58. Sufficiency of proposed answer—23-518, 16-81, 69; 6G-54, 63+515; 58-196, 59+
1000; 47-428, 50+530.

59. Affidavit of merits—81-515, 84+338; 50-1, 52+219; 66-54, 68+515; 40-463, 42+391;
58-196, 59+1000; 23-518; 85-138, 88+411; 90-301, 96+794.

60. Counter affidavits—Counter affidavits are not permissible to show want of
merits or to controvert the allegations of the proposed answer or affidavit of merits.
The court cannot try the merits of the cause on affidavits (47-428, 50+530; 81-515, 84+
338; 89-477, 95+310).

61. Notice of motion—A motion should be brought on by a written notice of eight
days or by an order to show cause (5-27, 14; 10-162, 130; 55-75, 5G+570). Within two
years after the entry of judgment notice should be served on the attorney (23-518. See
79-476, 82+900). Purchasers of property affected by the judgment must be served with
notice (70-243, 73+1.01; 92-271, 99+889).

63. Terms—71-468, 74+173; 15-63, 43; 60-61, 61+824; 30-117, 30+436; 77-543, 80+700;
37-128, 33+546.

63. Allowing judgment to stand as security—37-128, 33+546; 23-458.
64. Who may apply—Only parties can apply (7-487, 393. See 84-329, 87+838; 22-

203- 57-267, 59+195; 90-517, 97+373), but a grantee or personal representative may be
substituted as defendant and then apply (44-392, 46+766; 22-542. See 12-375, 251; 84-
329, 87+838).

65. Application by municipal corporations—67-368, 69+1101; 66-54. 6S+515: 89-477,
95+310.

66. Application by minors—93-249, 101+304.

4161. Unimportant defects disregarded—In every stage oi an action, the
court shall disregard all errors or defects in the pleadings and proceedings
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which do not affect the substantial rights of the adverse party, and no judg-
ment shall be reversed or affected by reason thereof. (5269)

10-423, 340;12-437, 326;14-464, 346; 65-429, 68+68; 58-514, 60+338; 75-489, 78+113.

ISSUES AND TRIAL

4162. Terms denned—Issues, either of law or of fact, arise upon the plead-
ings, whenever a fact or conclusion of law is maintained by one party and
controverted by the other. A trial is the judicial examination of such issues
between the parties. (5355, 5o58)

Trial defined (27-29, 6+407; 37-382, 34+739; 68-166, 70+1083; 89-297, 94+887).

4163. Issues, how joined—An issue of law arises upon a demurrer to the
complaint, answer, or reply. An issue of fact arises:

1. Upon a material allegation of the complaint, controverted by the answer;
2. Upon new matter in the answer, controverted by the reply; or,
3. Upon new matter in the reply, except when an issue of law is joined

thereon.
Issues both of law and of fact may arise upon different and distinct parts of

the pleadings in the same action. (5356, 5357)
1. Issue of law—A demurrer raises an issue of law on which the court is to render

judgment (38-459, 38+3G6).
2. Issues of fact—70-171, 73+144; 86-1, 00+3.

4164. Issues, how tried—Right to jury trial—Issues of law, unless referred
as provided by the statutes relating to referees, shall be tried by the court.
In actions for the recovery of money only, or of specific real or personal
property, or for a divorce on the ground of adultery, the issues of fact shall
be tried by a jury, unless a jury trial be waived or a reference be ordered. All
other issues of fact shall .be tried by the court, subject to the right of the
parties to consent, or of the court to order, that the whole issue, or any
specific question of fact involved therein, be tried by a jury or referred.
(5359-5361)

RIGHT TO JURY TRIAL

1. Constitutional provision—The constitution did not enlarge old rights or create
new ones but simptv conserved fights already existing and placed them beyond legis-
lative impairment (4-109. 70; 19-132, 99; 21-241, 292; 22-178; 25-123; 3S-403, 38+104;
40-213, 41+1020; 47-451. 50+598; 65-196, 68+53; 85-215, 88+742). The method of select-
ing the jury is subject to legislative control but the method provided must be reason-
ably adapted to secure an impart ia l jury. The legislature may provide for a struck
jury (65-196, 68+53). The constitutional right is limited to "cases at law" (40-213, 41+
1020). The right depends on the nature of the right to be adjudicated and not on
the form of the action or proceeding (22-178).

2. Statutory provision—This provision was in force at the time of the adoption of
the constitution (40-213, 41+1020). Tta effect is to preserve in substance the common
law distinction between actions at law and suits in equity (14-394, 300).

3. Complaint controls—The decisive test whether an action is t r iable by the court
or by a jury is to be determined on an examination of the complaint (93-414, 101+
952).

4. Held entitled to jury trial—An action for the recovery of money only (85-215.
88+742; 68-521, 525, 71+701); an action in the nature of replevin although it involved
an issue as to a secret trust (13-326, 299; 35-476, 29+171); an action by an assignee in
insolvency to recover money paid by the insolvent to a creditor as an unlawful pref-
erence (45-383, 48+4); an action on a policy of insurance for the recovery of a loss
(45-441, 48+198. See 66-138, 68+855); an action for conversion although it involved
an account (19-132, 99. See 30-316, 15+254); an action by a contractor for labor and
material although a long account was involved (79-352, 82+G44); an action for trespass
on land (34-43, 24+308); an action for money had and received (39-46, 38+762); an action
for the recovery of rent (46-115, 48+768); an action on a stated account between part-
ners (93-414, 101+952).

5. Equitable actions—Tn equitable actions pure and simple, that is, in actions based
on an equitable cause of action, or to obtain equitable relief solely, there is no right
to demand a fury trial of any of the issues (20-91, 77; 25-475; 30-380, 15+G72; 35-380;
2<)+49; 4(>-30S, 48+1122; 61-43, 6n+.'i; 93-414, 101+952; and cases under Note 7 infra) .

6. Mixed actions—In mixed actions based on both a legal and an' equitable cause
of action a _party has a constitutional right to have- the legal cause submitted to a
jury but he is not entitled to a jury trial of both causes and a demand for such a trial
is properly denied unless it is strictly limited to the legal cause (30-316, 15+254; 30-
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380, 15+672; 30-395, 15+676; 34-43, 24+308; 39-46, 38+762; 46-115, 48+768; 66-138, 68+
855; 34-547, 27+66; 93-475, 101+610. See 47-131, 49+688; 63-269, 65+454). In actions not
of a strictly legal nature where the plaintiff seeks both legal and equitable relief
there is no right to a jury trial (16-355, 315).

7. Held not entitled to jury trial—Proceedings on information in the nature of quo
warranto (40-213, 41+1020); mandamus proceedings (15-221, 172; 25-404; 28-40, 8+899);
condemnation proceedings (lS-155, 139; 21-241; 30-140, 14+581; 42-262, 44+59); taxation
proceedings (22-178; 60-164, 62+261); proceedings in laying out highways (25-123);
proceedings to enforce a mechanic's lien (27-312, 7+265); proceedings under the in-
solvency law of 1SS1 (30-234, 15+109; 38-403. 38+104. See 45-383, 48+4); garnish-
ment proceedings.(61-398, 63+1075); proceedings for contempt (23-411); election
contests (26-529, 6+346; 13-518, 480; 4-109, 70); proceedings for the recommit-
ment of a pardoned convict, except on the question whether he is the same
person who was convicted (53-135, 54+1065); on appeal to the district court in pro-
ceedings to test the validity of a will (47-451, 50+598. See 26-391, 4+685); proceedings
for the commitment of infants to the reform school (50-353, 52+935"); an action to deter-
mine adverse claims (46-308, 48+1123); an action to remove a cloud (64-175, 66+198;
34-547, 27+66; 82-523, 85+545); an action in the nature of a bill of peace or to prevent
multiplicity of suits (85-215, 88+742); an action in the nature of a creditor's bill (61-
398, 63+1075); an action to foreclose a mortgage (27-312, 7+265; 30-395, 15+676); an
action to have land discharged from the lien of a mortgage (20-91, 77); an action for an
accounting (25-475; 35-380, 29+49; 61-43, 63+3; 93-414, 101+952; 30-316, 15+254; 39-46, ?.8+
762); an action for an accounting of a trustee, a partition and the appointment of a
receiver (30-380, 15+672); an action to abate a dam and for damages (16-355. 315); an
action for an injunction to restrain a trespass on land and to determine that the de-
fendant has no interest or easement therein (34-43, 24+308): an action to reform a
written lease (46-115, 48+768); an action to set aside an award and recover on an
insurance policy (66-138, 68+855); an action to reform a policy of insurance (17-104,
83); an action for divorce on the ground of cruelty (31-106. 16+543); an action to
compel specific performance (20-274, 245); an action for the cancclation of instruments
(70-89, 72+817; 32-45, 19+86); an action to restrain the foreclosure of a mortage
(32-45, 19+86); an action for an accounting in a case where a deed absolute in form

• was in fact a mortgage (31-414, 18+143); an action for the correction of a stated ac-
count (44-278. 46+364); an action to restrain a trespass whereby the flow of a river was
obstructed (31-4, 16+425); an action to have a deed absolute in form declared a mort-
gage (34-118, 24+369).

ISSUES TO THE JURY IN EQUITABLE ACTIONS
9. Compared with equity practice—14-394, 300.
9. Submission of the "whole issue"—The statute, provides for the submission of

the "whole Issue" (14-394, 300; 94-67, 102+376). This "does not mean that the case may
be submitted to a jury generally for them to return a general verdict as in a legal
action (21-366).

10. How far discretionary—The court is not authorized to submit issues intrinsic-
jtly unfit to be tried by a iury (14-394, 300), hut when the issues are suitable for sub-
mission the discretion of the court is absolute. It may submit all or some of the
issues or refuse to do so without regard to the wishes of the parties (20-91, 77; 27-312,
7+265: 32-45, 19+86; 44-278, 46+364; 47-451, 50+598; 46-308, 48+1123; 70-89, 72+817; 66-
327, 69+31).

11. Issues suitable for submission—31-4, 16+425; 47-451, 50+598; 14-394, 300; 35-3SO,
29+49; 93-414, 101+952.

12. Order of court—It is the'better practice to have the issue submitted by a formal
order of court (14-394, 300; 17-104, 83).

13. Framing the issues—The court on its own motion may submit issues of its own
framing (32-45, 19+86). See 54-47, 55+827; Rule 29. District Court.

14. Court must find on reserved issues—Tf, as is \isua11y the case, the verdict of the
jury does not cover all the issues it is the duty of the court to make findings on the
reserved issues and order judgment on the verdict and findings (20-274, 245; 27-312,
7+265; 31-10i>, 16+543). It is not necessary for the court to make an order reserving
the cause after the return of the verdict (31-106, 16+543). When the court erroneously
orders judgment on the verdict without making f indings on the reserved issues the
remedy is not a motion for a new trial but a motion for the trial of the reserved issues
(44-278, 46+364; 51-48, 52+985; 55-235, 56+828). If all the issues are covered by the
special verdict judgment may be ordered thereon (See § 4178 Notes 1, 12).

15. Dismissal of action—Directing verdict—31-414. 18+143: 82-523, 85+545.
16. Mode of trial—28-330, 9+876; 25-391, 410, 4+685; .11-100. 16+543; 31-414, 18+143;

17-104, 83.
17. Findings of jury how far conclusive on court—The verdict of the jury on the

issues submitted to them is binding on the court until vacated and set aside and cannot
be disregarded in the determination of the action (20-391, 4+685; 34-118, 24+369; 10-216,
174; 73-171, 75+1124; 93-399, 101+601). After a court has submitted issues to a jury it
may withdraw them before verdict, discharge the jury and determine the issues i tself
(54-47, 55+827).
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4165. Of fact, how brought to trial—Issues ©f fact may be brought to trial Ofl _—_- 221
by either party, upon notice served eight or more days before the beginning
of a general term. At least seven days before the term one of the parties
shall file a note of issue, containing the title of the action and the names of
the respective attorneys, and stating the time when the last pleading was
served and whether the issue is triable by the court or a jury. The clerk shall
thereupon enter the cause on the calendar according to the date of issue, and
it shall remain thereon, from term to term, until tried or stricken off by the
court. (5362)

1. Notice of trial—A party is entitled to a notice of trial as a matter of right. If a
new trial is ordered and an appeal taken from the order the cause must be again noticed
if the order is affirmed. A riglit to have a cause stricken from the calendar is not
waived by participating in a trial af ter a refusal of the court to strike from the calendar
or to continue the cause (43-2;t9, 45+',j:iS; 64-394. 67+216). A notice is not avoided by
a subsequent amendment of the pleadings (10-316, 349; 59-485; 61+555). Whether an
adjourned term is a "term" wi th in the statute is an open question (86-4<i, 9O+126). The
statute was formerly applicable to special terms (19-539, 46!)). A defendant is under no
obligation to notice a cause for trial (82-278. 84+1068). The erroneous refusal of the
court to strike from the calendar a case based on an improper notice is a ground for
a new trial (64-394, 67+216). Admission of service of a notice is not.a waiver of objec-
tion to :i want of jurisdiction over the subject matter (71-42, 73+G2S). In computing
the time the day of service is excluded and the first day of the term included (39-426,
40+5G1).

2. Note of issue—Irregularities in a note of issue held immaterial (35-401, 29+123).
The designation of the case as a ''court case" or "jury case" is not conclusive on the
court (93-414, 101+952).

4166. Of law, how brought to trial—Issues of law may be brought on for
argument by either party, upon eight days' notice, at any general or special
term of the court, or before a judge thereof out of term and within the
county; or they may be heard, on like notice, out of term, at any time and
place within the district which the court shall have fixed therefor. If noticed
for a general term, a note of issue shall be filed as provided in §4165; if for
a special term, such note shall be filed at least two days in advance thereof
(5327, 5362, 5388)

An issue of law arising on a demurrer may be noticed for hearing before the court
in the county wherein the action is pending at any time whether it be at a term of
court or not (86-46, 90+126). Objection that the court did not fix the time for argu-
ment on a demurrer as provided in this section cannot be raised for the first time on
appeal (71-238, 73+860).

4167. Order of trial—Absence of parties—The issues on the calendar of a
general term shall be disposed of in the following order, unless the court shall
otherwise direct:

1. Jury cases;
2. Issues of fact to be tried by the court;
3. Issues of law.
If a party be absent, unless the court for good cause shall otherwise order,

the adverse party may proceed with his case, and take a dismissal of the
action, or a verdict or judgment, as the case may require. If neither be
present, the cause shall be stricken from the calendar. (5363, 5364)

Where the answer denies material allegations in the complaint it is error for the
court to order judgment for plaintiff without proof merely because the defendant fails
to appear when the cause is called (48-66, 50+936; 68-1, 70+776). The failure of a party
demurring to appear at the hearing in the trial court docs not prevent him from being
heard on appeal (13-2(50, 242). , .

4168. Continuance—A motion to postpone a trial for the absence of evi-
dence can only be made upon affidavit, stating the evidence expected to be
obtained, the reasons for its absence and for expecting that it can be procured, *
and showing its materiality, and that due diligence has been used to procure
it; and if the adverse party thereupon admits that such evidence would be
given, and that it be considered as actually given on the trial, or offered and
rejected as improper, the trial shall not be postponed. (5366)

22-466. See Rule 38, District Court.
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JURY TRIALS

4169. Jury, how impaneled—Ballots—When an action is called for trial
09 - - 417 by jury, the clerk shall draw from the jury box ballots containing the names

of jurors, until the jury is completed or the ballots are exhausted. If ex-
hausted, the sheriff, under direction of the court, shall summon from the
bystanders, or the body of the county, so many qualified persons as are neces-
sary to complete the jury. The ballots containing the names of jurors sworn
to try the case shall not be returned to the box until the jury is discharged.
All others so drawn shall be returned as soon as the jury is completed, (5367,
5369)

4170. Challenges—Jury fee—Either party may challenge the panel, or
individual jurors thereon, for the same causes and in the same manner as in
criminal trials, except that but,three peremptory challenges shall be allowed
on either side, and that a ful l panel shall be called in the first instance. If
there be more than one party on a side, they shall join in any challenge made;
but if actions be consolidated for purposes of trial, each party shall retain
the right to three peremptory challenges. Unless the court shall otherwise
direct, challenges shall be made alternately, beginning with the defendant.
Before the jury is sworn the plaintiff shall pay to the clerk a jury fee of three
dollars, which the clerk shall pay forthwith to the county treasurer. (5368,
5370)

1. Order of challenging—20-277, 249; 80-56, 32+1093.
2. Jury fee—Constitutional (7-456, 365). On new trial (66-281. G8+10SO).

los-M1 - 63 4171. Order of trial—When the jury is completed and sworn, the trial
H6-NW1024 shall proceed in the following order, unless for special reasons the court shall

otherwise direct:
3. The plaintiff, after stating the issue, shall produce the evidence on his

part.
2. The defendant may then open his defence, and produce his evidence in

support thereof.
3. The parties may then respectively offer rebutting evidence only, unless

the court, in furtherance of justice, shall permit either to introduce evidence
upon his original case.

4. When the evidence is concluded, unless the case be submitted by one
side or both without argument, the defendant shall open and the plaintiff
close the argument to the jury: Provided, that if the defendant have the
affirmative of the issue to be tried the foregoing order of trial shall be
reversed.

;"». Tf several defendants, having separate defences, appear by different
counsel,"the court shall determine their relative order in respect to both
evidence and argument.

G. When the argument is closed the court may charge the jury. (5371)
1. Right to open and close—17-188. 162; 33-405. 24+305; 47-414, 50+471; 53-42, 54+933;

85-3f.fi, 884-985; 19-500, 433.
2. Effect of admission in opening—10-449, 3S8.
3. Order of proof—Tt is discretionary with the court to allow evidence in rebuttal

which should have been introduced in chief (7-1S4. 128; 12-502. 406; 14-105, 75; 22-15;
34-1, 34+458; 50-192. 52+385).

4. Re-opening case—2-37. 26; 5-201. I f i O ; 6-220. 142; 8-286, 252; 37-512, 35+370:
53-540. 55+743; 55-417, 57+141; 02-60, 64+95; 82-544. 85+549.

4172. View of premises—Procedure—Whenever the court deems it proper
that the jury should view real property which is the subject of litigation, or

"thr? place where a material fact occurred, it may order them to be taken, in
a body and in the custody of proper officers, to the place, which shall be
shown to them by the judge, or by a person appointed by the court for that
purpose; and while the jurors are thus absent, no one other than the judge
or person so appointed shall speak to them on any subject connected with the
trial. (5372)

The object of a view is not to furnish evidence on which to base a verdict but to
enable the jury better to understand and apply the evidence submitted in open court.
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An instruction that gives the jury to understand that they may take into consideration
the knowledge obtained on the view in arriving at their verdict is erroneous and ground
for a new trial (19-271, 230; 29-41, 11+124; 57-493, 59+031; 85-65, 88+272). Misconduct
of jurors or parties on the view is a ground for a new trial (22-5; 29-5, 11+112; 41-223,
43+2). The objection that only eleven jurors attended the view is waived unless raised
as soon as discovered (41-223, 43+2). When a view is ordered it is proper practice for
the court to instruct the jury as to the object of the view and their conduct while on
the view but this is not indispensable. If a party wishes such instructions given he
should make a timely request (19-271. 230). The matter of granting a view lies in the
discretion of the tr ial court (19-271, 230; 61-113, G3+248; 85-65, 88+272). A view is not
generally allowed if there has been a material change in the place (85-65, 88+272).

4173. Sickness of juror—Food and lodging—If a juror becomes sick or
otherwise unable to perform his duty, the court may discharge him. In that
case, unless the parties consent to accept the verdict of the remaining; jurors,
another may be sworn in his place and the trial begun anew, or the jury may
be discharged and another then or afterward impaneled. If the court, while
a jury is kept together, shall order that they be provided with food and lodg-
ing, the sheriff shall furnish the same at the expense of the county. (5873,
5374)

91-419, 98+334.

4174. . Requested instructions—Before the argument begins either party
may submit to the court written instructions to the jury, opposite each of I04-M - 476
which the judge shall write the words, "Given," "Given as.modified." or 116-NWim

"Refused;" and the court, in its discretion, may hear arguments before acting
on such requests. And the court of its own motion may. and upon request
of either party shall, lay before the parties before the commencement of the
argument any instructions which it will give in its charge, and all such instruc-
tions may be read to the jury by either party as a part of his argument. But
at the close of the argument the court may give, with the instructions so
approved, such other instructions as may be necessary fully to present the
law of the case. (5403)

1. Object of statute—84-58, 86+881.
2. Drafting requests—71+34, 73+634; 22-152.
3. When requests may be refused—It is the duty of the court, when requested in a

timely and proper manner (12-17, 1; 17-308, 284; 78-487, 81+392), to give in its charge
any requested instruction which is correct as a proposition of taw and applicable to the
issues in the case, and a refusal to do so is ordinarily a ground for a new trial (71-34,
73+G34; 68-519, 71+664; 81-434, 84+325; 84-1, 8G+G16). The court may refuse to give a
requested instruction which is not applicable to the case as made out by the evidence
however correct it may be as an abstract legal proposition (73-181, 75+1132; 69-19, 71+
698); or one which assumes the existence of controverted facts (15-13, 1; 17-322, 299; 21-
442; 21-215; 22-431; 23-152; 25-88; 26-172, 2+473; 28-352, 10+18; 29-4<>r>. 13+902;
76-461, 79+523); or one which is in part erroneous (18-184, 168); or one which is mislead-
ing, indefinite or ambiguous (17-308, 284; 23-430; 68-155, 71+5; 71-34, 73+634); or one
•embodying no legal proposition but only a logical inference from the facts in the case
(34-51, 24+324; 34-132, 24+359; 82-145, 84+659); or one which lays too much emphasis
on particular facts (53-551, 55+742; 94-257. 102+451); or one which Is argumentative
(75-533, 78+98; 82-98, 84+652; 94-257, 102+451); or one which invites the jury to.disagree
(72-29G, 75+235); or one which is inconsistent with the theory on which the case has
been tried (48-82, 50+1022); or one which is unduly prolix (94-257, 102+451).

4. Amendment of requests—The court may amend or qualify a request and if the
instruction given is substantially as requested there is no error (9-223, 209: 13-326, 299;
15-257, 197; 15-152, 117; 25-88; 38-308,, 37+580; 23-314; 78-218, 80+962; 77-104, 79+611;
51-86. 52+1068). A party at whose request an erroneous instruction is given cannot
complain of an erroneous qualification of it (18-1S4, 168).

5. Giving requests with disparaging comment—21-187; 29-336, 13+168.
6. Request covered by the general charge—The failure of the court to give requests

is no ground for a new trial if everything of substance in them is fully covered by the
general charge. It is neither necessary for the court to adopt the language of the re-
quest rjrimarilv. tior, after it has fully instructed the jury, to repeat its instructions in
the Inneruap-e of the request. A party Is entitled to have the jury instructed fully, fairly
and correctlv. but he is not ent>'tlM ro V^ve them instructed in any particular language
(17-76. 54; 17-241, 218; 21-65; 26-183, 2+494, 683; 28-362. 10+21; 31-526, 18+651: 32-133,
19+655; 22-152; 34-107, 24+366; 34-51. 24+324; 35-485. 29+198; 55-199. 56+82G: 74-146,
76+1032; 44-195, 46+32!); 64-123. 66+139: 68-138. 71+14; 83-180. 86+14; 55-177, 56+686; 77-
412, 80+356. 784; 89-228, 94+1135; 94-257, 102+451).

7. General charge in language of court preferable—34-51, 24+324; 53-551, 55+742; 64-
123, 66+139; 85-142, 88+436; 94-257, 102+451.
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4i-. 4175. What papers jurors may take—On retiring for deliberation, the jury
5r ; 2!>c may take with them all papers received in evidence except depositions; but
"' u Sl? the court may direct that copies be made for their use of such records and

documents as ought not, in its judgment, to be taken from those entitled to-
their possession. The jurors may also take with them notes of the testi-
mony and proceedings made by themselves, but none others. All such papers,
except the notes aforesaid, shall be returned to the clerk before the jurors are
discharged. (5375)

1-134, 110; 8-236, 205; 103+727.

4176. Verdict, when received—Correcting same—Polling jury—While the
jury are absent the court may adjourn from time to time, in respect to other
business, but it shall be considered open, for all purposes connected with the
cause submitted, until a verdict is rendered or the jury discharged. A final
adjournment shall discharge the jury. Before the verdict is recorded eithefr
party may require the jury to be polled, whereupon the clerk shall ask each
juror if it be his verdict. If any answer in the negative, the jury shall be sent
out for further deliberation. If the verdict be defective in form or insufficient,
it may be corrected under the advice of the court, or the jury may be again
sent out. (5376, 5377)

1. Court always open to receive verdict—46-212, 48+909.
2. Polling the jury—The right to poll a jury is not affected by an Agreement that

the jury may return a sealed verdict. After a verdict is recorded neither party has
a right to poll the jury (15-501, 413). A jury cannot be polled before they have ren-
dered their verdict for the purpose of ascertaining how they stand (61-531, 63+1115).

3. Correction of verdict—17-296, 273; 8-140, 110; 20-139, 122; 61-531, 63+1115; 46-136,
48+684.

4177. Verdict, general and special—A general verdict is one by which the
jury find generally upon all the issues in favor of the plaintiff or defendant.
A special verdict is one by which they find the facts only, and it shall so
present the conclusions of fact as established by the evidence that nothing
remains to the court but to draw from them conclusions of law. (5379)

21-36G.

4178. Same—Interrogatories—Special findings—In every action for the
recovery of money only or specific real property, the jury, in their discre-
tion, may render a general or special verdict. In all other cases the court
may direct the jury to find a special verdict in writing upon all or any of
the issues, and in all cases may instruct them, if they render a general ver-
dict, to make a written finding upon any particular question of fact submitted
to them in writing. Where the special finding of facts is inconsistent with
the general verdict the former shall control the latter, and the court shall give
judgment accordingly. (5380, 5381)

SPECIAL VERDICTS
1. Must cover all the issues to authorize a judgment—31-4, 16+425; 40-375, 42+84;

45-441, 48+198; 55-334, 56+1117; 6-177, 111; 44-278, 46+364; 72-403, 75+742.
2. Effect of failure to cover all the issues—The effect of a failure in a special verdict

to cover all the issues depends tipon whether the action is being tried by the court or
the jury, in other words, whether it is an action of legal or equitable nature (45-441,
48+198; 44-250, 46+403; 31-268, 17+387; 31-106, 16+543; 20-374, 245; 27-312, 7+265; 44-278,
46+364; 51-48, 52+985).

3. How far optional with jury—74-480, 77+303. See 36-3, 29+588.

INTERROGATORIES—SPECIAL FINDINGS
4. Discretionary—The submission of special interrogatories is a matter lying almost

wholly in the discretion of the trial court and its action will not be reversed on appeal
except for a manifest abuse of discretion (12-530, 438; 17-296. 273; 40-273, 41+1040; 50-
429, 52+910). There must be a real exercise of discretion (17-296, 273). The court
need not submit interrogatories unless requested (7-267, 207), but it may do so (81-59,
83+490).

5. Withdrawal of interrogatories—81-59, 83+490.
6. Character of interrogatories-*-They should be clear, concise, few in number and

.capable of categorical answer (17-296. 273: 40-273, 41+1040; 24-429).
7. When request must be made—17-296, 273.
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8. Answer compulsory—A party has an absolute right to have his interrogatories
answered if they arc material and proper and to have them answered clearly and fully.
If the jury come in without discharging their duty in this regard they must be sent out
again and required to return full and satisfactory answers (20-139, 122; 40-547, 42+541;
67-451, 70+572; 70-430, 79+503; 81-59, 83+490). A failure of the jury to answer imma-
terial questions is harmless error (16-355, 315; 42-68, 43+783).

9. Objections to answers—Formal defects in answers are waived unless objection
is made on the coming in of the verdict (21-506; 30-18, 13+921; 24-127), or at least be-
fore the jury are discharged (20-139, 122).

10. Order reserving case—When there is a general verdict and a special finding of
fact, if the court desires to reserve the case for further consideration it must at the com-
ing in of the verdict enter an order reserving the case. Unless this is done the party
in whose favor the general verdict is may have judgment entered on it (22-19; 31-106,
16+543).

11. Judgment notwithstanding the general verdict—Judgment will not be ordered
because special findings arc inconsistent with the general verdict unless they are wholly
irreconcilable. Every doubt will be resolved in favor of the general verdict (22-55;
24-]27; 39-164, 39+402; 42-172, 43+849; 58-10, 59+632; 09-285, 72+111; 85-160, 88+443; 84-
115, 87+1015; 85-391, 89+04; 77, 90+122; 90-260, 95+1122; 89-154, 94+442;'87-441, 92+406;
89-160, 94+443).

12. Judgment on findings as on special verdict—If special findings cover all the is-
sues they may be treated as equivalent to a special verdict and judgment may be en-
tered thereon even in the absence of a general verdict (27-2G2, 6+S01; 30-209, 14+895;
36-3, 29+588; 38-260, 36+638; 40-375, 42+84; 40-397, 42+202; 45-441, 48+198; 74-480. 77+303;
9-356, 341. See 87-441, 92+406).

4179- Fellow servant, when named in verdict—In actions for damages
resulting from the negligence of a fellow servant or coemploycc of the person
injured, if either party shall so request before the case is submitted to the
jury, the court shall direct the jury, if they find for the plaintiff, to name or
otherwise designate, in their verdict such fellow servant or coemployee. If
the name be not disclosed by the evidence, he shall be described by the
designation of his employment or by such other identification as the case
will permit: Provided, that this section shall not apply to cases where the
name or description is not so disclosed. ('95 c. i324)

83-278, 86+328.

4180- Jury to assess recovery—When a verdict is found for the plaintiff
in an action for the recovery of money, or for the defendant when a counter-
claim for the recovery of money is established beyond the amount of the
plaintiff's claim as established, the jury shall assess the amount of the re-
covery. (5382)

30-368, 15+670.

4181. Verdict in replevin—In an action for the recovery of specific per-
sonal property, if the property has not been delivered to the plaintiff and the
jury find that he is entitled to its recovery, or if the property is not in the
possession of the defendant, and by his answer he claims a return thereof,
and the verdict is in his favor, the jury shall assess the value of the property
and the damages, if any are claimed in the complaint or answer, which the
prevailing party has sustained by reason of the detention, or' taking and
withholding, of such property. Whenever the verdict is in favor of the party
having possession of the property its value shall tiot be found. (5o83)'

If the property is in the possession of the party in whose favor the verdict is given
its value need not be assessed and this is true regardless of whether such party is the
general or^special owner (34-506, 26+733; 76-227, 79+99). Where the plaintiff has only
1 special interest in the property or lien thereon the alternative value of the property
is assessed, as against the general owner, only to the extent of such interest or Hen (62-
99, 64+81; 13-291. 269; 13-114, 105; 20-196, 175; 42-102, 43+835; 6G-57, 68+514; 76-227,
79+99; 51-546, 53+871; 68-293. 71+384). If the plaintiff-recovers the practice is to assess
the value as of the time of the wrongful taking or of the commencement of the wrong-
ful detention, as the case may be; and if the defendant recovers, to assess it as of the
time when the property is replevied from him (24-37, 42; 13-501, 462; 50-101, 52+381;
35-388, 29+03).

4182. Receiving verdict—When the verdict is given, and is such as the
court may receive, the clerk shall immediately record it in ful l in the minutes,
and read it to the jury, and inquire of them whether it is their verdict. If
any juror disagrees, the fact shall be entered in the minutes, and the jury
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again sent out; but if no disagreement is expressed, the verdict is complete,
and the jury shall be discharged from the case. (5378)

20-139, 122; 24-362.

4183. Entries on receiving verdict—Reserving case—Stay—Upon receiv-
ing the verdict an entry shall be made in the minutes, specifying the time and
place of trial, the names of the jurors and witnesses, the verdict, and any
order of the court made in reference to the case. The court may reserve the
case for argument and further consideration, or, in its discretion and upon
the proper terms, may stay the entry of judgment and further proceedings
under the verdict until the hearing and determination of a motion for a new
trial, in arrest of judgment, for judgment notwithstanding the verdict, to set
the verdict aside, or to dismiss the action. (5384)

Reserving case (22-19; 31-106, 16+543). A notice of a motion for a new trial does
not constitute per se a stay of proceedings, and does not prevent the entry of judg-
ment*. A stay for the purposes of a motion for a new trial is ordinarily granted as a
matter of course (3-134, 80; 29-302, 13+129). Terms (55-144, 56+589; 69-532, 72+811).

4184. Trial by jury, how waived—In actions arising on contract, and by
permission of the court in other actions, any party thereto may waive a jury
trial in the manner following:

1. By failing to appear at the trial;
2. By written consent, by the party or his attorney, filed with the clerk;
3. By oral consent in open court, entered in the minutes. (5H85)
The wniver of a jury when a cause is called for trial is a waiver only as to issues then

formed (53-235, 55+117). A waiver on the first trial of an action in ejectment is not
a waiver of a second trial under the statute (66-152, 68+972). The court may in its dis-
cretion in actions other than on contract disregard a waiver of a jury by the parties.
A waiver not yet acted upon may be withdrawn with the consent of the court. A
waiver agreed to with reference to the exigencies of a particular term- will not be ex-
tended to a subsequent term (78-342, 81+14). In an action of a legal nature the parties
may agree, the court consenting, that a part of the issues be tried by the court and a
part by the jury (40-375, 42-84). The modes of waiving a jury prescribed by the statute
are not exclusive. Waiver by conduct is not favored (19-132, 99; 78-342, 81+14; 85-118,
88+438). A party waives all right to a jury trial by consenting, on the call of the cal-
endar, that the case be set down as a court case (45-215, 47+789); by proceeding to trial
before the court without objection (70-89, 72+817; 7-414, 328; 21-398; 54-47, 55+827); by
consenting to a reference (19-132, 99; 36-302, 30+813); by consenting that the jury be
discharged and the case submitted to the court (66-300, 08+1093). A motion by each
party that a verdict be directed in his favor cannot be construed as a -waiver of the
right to have the facts passed upon by the jury or as an agreement to submit them to the
trial judge in case the motion Is denied (94-309, 102+694. See 85-118, 88H3S; CG-300,
68+J093). Bringing an action for rescission on the ground of fraud is not a waiver of
the right to bring a separate action for damages and have them assessed by a jury (47-
131, 49+688). In actions involving a legal and an equitable cause of action a party
waives his right to a trial by jury of the legal cause by proceeding to trial without spe-
cifically demanding a jury trial of such cause (See § 4164 Note 6).

TRIAL BY THE COURT

4185. Decision, how and when made—When an issue of fact has been
tried by the court, the decision shall be in writing, the facts found and the
conclusions of law shall be separately stated, and judgment shall be entered
accordingly. All questions of fact and law, and all motions and matters sub-
mitted to a judge for his decision, shall be disposed of and his decision filed
with the clerk within five months nfter such submission, unless sickness or
casualty shall prevent, or the time be extended by written consent of the
parties. And no part of the salary of any judge shall be paid unless the
voucher therefor be accompanied by a certificate of the judge that he has fully
complied with the requirements of this section. (5386 ; '01 c. 47)

FINDINGS AND CONCLUSIONS

1. Definitions and distinctions—The findings of fact and conclusions of law together
constitute the decision of the court (28-330. 9+876; 69-491, 72+694). They are not the
judgment of the court (69-491. 72+694). but rather the authorization or basis of the
judgment (69-491, 72+694; 33-348, 23+308. See 25-362).

2. Object of statute—GS-454, 71+076; 3-811, 217.
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3. When findings necessary—Whenever the main issues of fact in an action are tried
by the court findings of fact must be made (68-3, 70+776. See 74-371, 77+221). It is
not alone issues made by the pleadings on which findings must be made. If the parties
by consent or without objection litigate issues not made by the pleadings it is the duty
of the court to make findings on such issues (40-176, 41+935; 40-31, 41+240; 50-438,
52+913; 46-10, 48+416; 46-369, 49+127; 28-238, 9+707; 38-479, 38+490; 44-451/47+50; 51-162,
53+196). and to order judgment accordingly, granting as full measure of relief as if the
issues had been made by the pleadings (61-340, 63+713'). It is not necessary to make
findings as to immaterial issues (4-32, 15; 3-45, 17); as to facts admitted by the plead-
ings (5-409, 332; 26-433, 4+1113; 74-1, 76+785; 3-45, 17); or when judgment is ordered
on demurrer (5-409, 332); or as the basis of an interlocutory order (70-66, 72+816; 42-
112, 43+794; 73-293, 75+1116; 86-1, 90+3; 84-144, 80+872; 88-105, 92+522). If the action
is dismissed by the court for insufficiency of the evidence to warrant findings and judg-
ment for the plaintiff findings are unnecessary (24-4; 47-546, 50+612). But a court has
no right to dismiss an action without findings, on the ground that the plaintiff has
failed to establish a cause of action, except where the evidence adduced by the plain-
tiff would not have justified findings in his favor (58-233, 59+1009; 66-72, 68+771; 78-475,
81+526; 80-139, 83+41; 90-497, 97+379; 103+1017; 104+242).

4. Waiver of findings—68-1, 70+776.
5. Nature of facts to be found—The facts which the court must find and state sep-

arately are the ultimate, issuable facts—the facts put in issue by the pleadings or
actually litigated as issuable facts by consent or without objection (36-276, 30+880; 31-
325, 17+862; 2-134, 110; 68-1, 70+776; 46-467, 49+230; 93-485, 101+655). The findings
should not contain evidentiary facts, argument, explanation, or comment of any kind
(30-270. 30+880; 33-348, 23+308; 20-382, 334; 46-467, 49+230; 79-354, 82+649). The test
is, would they be sufficient to authorize a judgment if presented in the form of a special
verdict? (30-276, 30+880). They must include all the facts essential to the judgment
and on which it is based (45-290, 47+805; 40-338, 48+1109; 4-32, 15). They must be so
full that the facts on which the judgment rests may be ascertained with clearness with-
out resort to the evidence (45-290, 47+805).

6. Sufficiency of particular findings—When in a pleading facts arc specifically set
forth, which, if established, would, entitle a party to relief as a legal conclusion, a f ind-
ing by the court of the truth of the allegations in the pleading is sufficient (31-77,
16+49.';; 30-433, 151-873; 52-51, 53+1023; 52-203, 53+1114; 47-27, 49+406; 68-454, 71+676;
93—411, 101+619). But a finding that the allegations of the complaint arc t rue - i s insuffi-
cient if there are issues formed on new matter in the answer (55-o34, 56+1117). Where
the complaint does not state facts sufficient to constitute a cause of action a finding
that the allegations of the complaint are true is not sufficient to support a judgment for
the plaintiff (30-433, 15+873). A finding that all the "material" allegations of the com-
plaint are true is insufficient (68-454, 71+676). A finding ''that the allegations of fact
in the complaint are not proved" is sufficient to sustain a judgment for the defendant
(33-417, 23+858). A general finding that each and all of the allegations of the complaint
ari: untrue is equivalent to a special finding as to each allegation that it is* untrue (76-
450, 79+531). A finding by the court that the allegations of the complaint are not estab-
lished by the evidence is equivalent to a general finding that the facts are not as alleged
(44-132, 46+236). A finding that there is no evidence as to a particular issue is a finding
against the party having the affirmative of the issue (46-321, 48+1129). A f inding that
the party on whom the burden rests has not proved false representations negatives such
representations (20-382, 334).

7. Findings and conclusions must be stated separately—3-83, 41; 3-225, 154; ;:-3ii,
217; 20-382, 334.

8. Effect of finding a fact as a conclusion of law—54-6, 55+736; 49-111, 51+816; 59-
468, 61+560; 84-254, 87+782; 81-64, 83+497.

9. Findings must be definite and specific—28-93, 9+585.
10. Findings must cover all the issues—46-308, 48+1122; 48-325, 51+218.
11. Findings must be within the issues—25-52; 46-309, 49+127; 51-48, 52+9S5; 58-385,

59+1038; 55-235, 56+828; 77-428, 80+364.
12. Effect of finding only evidentiary facts—A judgment based on findings of evi-

dence as distinguished from issuable facts cannot be sustained (34-426, 26+233; 33-348,
23+30S; 39-11, 38+702; 89-147. 94+434). All the issuable facts must be found directly and
not inferential ly. It is insufficient to find the evidentiary facts from which the issuable
facts might be inferred (33-348, 23+308; 46-338, 48+1109; 43-389, 45+842; 28-93, 9+585;
60-491. 62+1127).

13. Judgment must be justified by the findings—The findings are the sole authority
for the judgment and constitute the basis on which it must rest. If the judgment is not
jus t i f ied by the findings the objection may be raised for the first time on appeal (33-348,
23+308; 34-426, 26+233; 39-11. 38+702; 28-93. 9+585; 43-389, 45+842; 44-159, 40+295; 30-433,
15+873; 45-290, 47+805; 79-48G, 82+976; 89-147, 94+434). The supreme court cannot draw
inferences of fact in order to sustain a judgment (53-398. 55+500).

14. Construction of findings—74-1, 76+785; 81-388. 84+126; 80-402, 83+442; 84-109,
S6+894; 46-467, 49+230; 40-489, 42+395; 88-38, 92+500; 92-167, 99+803.

15. By whom made—Only the judge who tried the cause can make or amend find-
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ings. There is no exception in the case of death or termination of office (55-334,
56+1117; 73-58, 75+756), After an action was tried but before it was decided the county
wherein it was tried was attached to a different judicial district. Held, that the judge
who tried the action was authorized to render a decision (74-345, 77+214).

16. When findings become part of record—58-72, 59+828.
17. Time within which findings must be filed—5-294, 232.

4186. Proceedings on decision of issue of law—On the trial of an issue of
law, the plaintiff, if the decision be in his favor, may proceed as in the case of
the defendant's failure to answer after being personally served with the sum-
mons. If in such case the decision be in favor of the defendant, and the tak-
ing of an account or the proof of any fact is necessary to enable the court to
complete the judgment, a reference may be orderd. (5387)

2-50, 37; 61-534, 63+1111.

4187. Court always open—Decisions out of term—The court shall always
be open for the transaction of business, for the entries of judgments and
orders, and for the hearing and determination of all matters brought before it,
except the trial of issues of fact. When any matter is heard, a decision may
be made out of term, and such decision may be an order or a direction that an
order or judgment be entered, and upon filing the same with the clerk of
the county where the action or proceeding is pending an order or judgment, as
the case may require, shall be entered by him in conformity therewith. When
an order or decision is filed, the clerk shall forthwith mail notice thereof to
the attorneys of record in such case, but such notice shal! not limit the time
for taking an appeal or other proceeding on such order or decision. (5388)

Court always open (86-46, 90+126; 53-232, 54+1118; 64-226, 66+969; 11-271, 184). Or-
ders and directions for orders distinguished (12-137, 326; 25-362).

4188. Trial unfinished at end of term—When the trial of any action or
proceeding, or of an indictment, is not concluded at the expiration of the
term in which it was begun, it may be concluded; and all proceedings may
be had in the case in the same manner and with like effect as if it had been
concluded within such term. (5389)

4189. Trial in vacation by consent—With consent of parties the court may
try and decide issues of law or fact in vacation, and thereupon judgment may
be rendered at any time with the same effect as upon issues tried in term
time. (5390)

TRIAL BY REFEREES

4190. Reference by consent—Fees when paid by the state—By consent
of the parties to any civil action or proceeding, the court may appoint one
or more referees, not exceeding three in number:

1. To try any or all of the issues therein, whether of law or of fact, except
in an action for divorce, and to report judgment thereon;

2. To ascertain and report any fact involved therein;
3. To take and report the evidence therein.
Whenever, in such cases, the court shall state in the order of appointment

that the reference is made necessary by press of business, the fees of the
referee, as taxed and allowed by the court, shall be paid out of the state treas-
ury, as the salaries of state officers are paid. (5391, 5393)

Constitutional (5-78, 58; 19-132, 99). Consent to a reference must be explicit (19-
132, 99).

4191. Compulsory reference, when—Tn like actions and proceedings the
court may also direct a reference, without the consent of parties:

1. When the trial of an issue of fact, in a case of equitable nature, involves
the examination of a long account on either side, in which case the referee
may be directed to hear and decide .the whole issue, or to report upon any
specific question of fact involved;

2. When the taking of an account is necessary for the information of the
court before judgment, or for carrying a judgment or order into effect;

3. When a question of fact, other than those raised by the pleadings, arises
upon motion or otherwise in any stage of the case;
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4. In a special proceeding of a civil nature, when it is necessary for the
information of the court. (5392)

A compulsory reference in a legal action cannot be ordered simply because a long
account is involved (19-132, 99; 35-380, 29+40); otherwise in an equitable action (35-380,
•29+49; 61-43, 63+3). Under subd. 3 (81-346, 84+46).

4192. Selection of referees—Majority may act—If the parties do not agree
-upon the persons to be appointed, the selection shall be made by the court
from the resident electors of the state. If two be appointed, they shall meet
and act together; if three, all shall meet, but two may do any act which might
"be done by all. (5393, 5395)

4193. Trial and report—Powers—Effect of report—Trials by referee shall
be conducted in the same manner and upon like notice as trials by the court.
Referees shall have all the powers of the court to preserve order, amend the
pleadings, grant adjournments, and enforce the'attendance of witnesses.
Their rulings and decisions may be reviewed in the same manner, and not
otherwise, and they may settle a case or bill of exceptions, but they shall not
entertain a motion for a new trial. The report of referees to try and deter-
mine the whole issue shall state the facts and conclusions of law separately,
and stand as the decision of the court, upon which judgment may be entered
in the same manner. If the reference be to report facts, the report shall have
the effect of a special verdict. When the report is set aside or a new trial
is granted, the case shall stand as though no reference had been ordered.
(5394)

Where by order of reference the whole issues are referred the referee is substituted
for the court. The trial is to be conducted in the same manner as a trial by the court
and the referee's report stands as the decision of the court. He must make findings in
the same manner as the court (50-470, 52+918; 20-382, 334; 86-177, 90+316). He must
mid on all the material issues (2-134, 110; 19-396, 342; 50-470, 52+918; 20-382, 334), but
must not go beyond them (25-52; 50-470, 52+918; 18-176, 163). He need not find on
immaterial issues or facts admitted by the pleadings (3-45, 17). He must follow a stip-
ulation of the parties as to the facts (17-231, 207). He must state his findings of fact
and conclusions of law separately (2-134, 110; 3-83, 41; 3-311, 217; 20-382, 334). He
may dismiss an action on the trial for failure of proof or other cause in the same man-
ner as the court (19-443, 384). His control over the order of proof is the same as that
of the court and the rules of evidence and the rules governing the examination and
cross-examination of witnesses are the same as on a trial before the court (12-502, 406).
He may re-open a case for further evidence (5-201, 160). Where all the issues are
submitted to him he must report a judgment, that is, he must specify in his conclusions
of law the exact nature of the judgment to which the successful party is entitled and
order its entry (22-92; 8-265, 231). He does not lose jurisdiction by the mere fact of
filing his findings of fact and conclusions of law. He has authority to revise and amend
his findings and conclusions to the same extent possessed by a trial court, until
judgment has been entered or until he has been removed as such referee by the court
(86-177, 90+336). Judgment may be entered by the clerk on the report of the referee
as of course and without notice (12-60, 27; 16-38, 24). In entering judgment the clerk
must follow the report with strictness (69-491, 72+694. See 12-60, 27). If the judg-
ment entered by the clerk is not authorized by the report the proper remedy is an ap-
plication to the court for a correction and. not an appeal from the judgment (12-60, 27).

GENERAL PROVISIONS

4194. Minors may be excluded, when—When a cause of a scandalous or
obscene nature is to be tried, the court or referee may exclude from the court-
room all minors whose presence is not necessary as parties or witnesses.
,(5401)

4195. Dismissal of action—An action may be dismissed, .without a final «95
determination of its merits, in the following cases: IO^M I 5f|

1. By the plaintiff at any time before the trial begins, if a provisional rem-
edy has not been allowed, or a counterclaim made or other affirmative relief
demanded in the answer: Provided, that an action on the same cause of action
against any defendant shall not be dismissed more than once without the writ-
ten consent of the defendant or an order of the court on notice and cause
shown ;

2. By either party, with the written consent of the other, or by the court
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upon the application of either party after notice to the other and sufficient
cause shown, at any time before trial;

-•>. By the court where, upon the trial and before the final submission of the
case, the plaintiff abandons it. or fails to substantiate or establish his cause of
action or right to recover;

4. By the court when the plaintiff fails to appear on the trial, and -the de-
fendant appears and asks for the dismissal; »

0. By the court on the application of some of the defendants, when there
are others whom the plaintiff fails to prosecute with diligence.

All other modes of dismissing an action are abolished. The dismissal men-
tioned in the first two subdivisions is made by an entry in the clerk's register
and notice to the adverse party. In all cases other than those mentioned in
this section, the judgment shall be rendered on the merits. (5408, 5409)

1. Dismissal by plaintiff before trial—At any time before trial the plaintiff may dis-
miss his action, at least once, if a provisional remedy has not been allowed or counter-
claim made or affirmative relief demanded in the answer (1-170, 153; 40-132, 41+150:
37-485, .15+273). He may do so upon an appeal from a justice court (1-179, 153), and
after a new trial is granted (37-485, 35+273). He may dismiss his action without the
consent of his attorney (80-480, 01+12). The phrase "before the trial'' means before
the commencement of the trial and not before the final submission of the case to the
court or jury (31-320, 17+803. See 2-50. 37). When a cause has been called for trial
in its order, and a jury has been called to try the cause, the trial has begun, even
though the jury has not been sworn (23-186). Merely calling a cause for trial is not
the commencement of a trial (See 25-534; 44-400, 40+850). To constitute affirmative
relief the answer must be in the nature of a cross-action. Relief which is simply con-
ditioned on recovery by plaintiff is not affirmative (40-132. 41+156. See 54-157. 55+928).
A demand for affirmative relief without allegations of facts authorizing it is not enough
to defeat the right to a dismissal (30-312, 30+814). Where defendant pleads a counter-
claim plaintiff cannot dismiss as of right (22-92). In an action of claim and delivery
where the property is taken by plaintiff and returned to defendant on a proper bond a
provisional remedy has been allowed (18-82, 05). The rule is otherwise if the property
is not taken by plaintiff (14-491, 368). Where in an action to recover personal prop-
erty defendant obtained an order of interpleader and the appointment of a receiver to
take possession of the property the question whether plaintiff could dismiss of right
was raised but not determined (31-270, 17+017). Plaintiff cannot dismiss as of right
after demurrer and the due submission by both parties of the issues presented thereby
to the court (80-297. 94+887). The entry of dismissal may be made cither by the clerk
at the request of the plaintiff or by the attorney of the plaintiff (14-491, 308; 45-102,
47+402). It is not necessary that there should be an entry of judgment" or payment of
costs (14-491, 3C8; 37-:!l>8, 34+S'JO; 45-102, 47+402; 48-18, 50+1018). An entry in the
clerk's register signed by the pla in t i f f ' s , attorney that, "The above action is hereby dis-
missed" is sufficient (45-102, 47+462). The proviso in the statute against more than one
dismissal as of right is merely prohibitory and a dismissal forbidden thereby does not
in itself operate as a determination of the action on the merits (52-127. 53+1068).

2. Dismissal by court before trial—44-400, 40+850; 2-50, 37: 6-572, 400.
3. Dismissal by consent before trial—39-398, 40+267; 17-48. 31; 20-408, 360; 22-1; 30-

150, 14+794; 51-153, 53+199; 14-333, 256; 41-477, 43+329.
4. Voluntary nonsuit—The right of a plaintiff to take a voluntary nonsuit or in the

language of the statute to "abandon" his action is not well defined by the decisions
(See 30-501, 10+401). It is settled that if the plaintiff asks the court to be permitted
to take a dismissal it is discretionary with the court to grant or deny the application
(48-1. 50+828; 81-279. S3+1089. See 57-338, 59+340; 51-15, 52+977).

5. Dismissal for failure to prove cause of action—The statutory dismissal for failure
of proof is the same as a common law nonsuit (8S-349. 03+117). The practice of order-
ing a nonsuit for this cause is the same whether the cause is being tried by court,
referee or jury (20-384. 4+020; 47-546, 50+612; 19-443, 384: 24-434; 22-287; 31-414. 18+143;
58-233, 59+1009). The right is properly regarded as a corollary of the right to grant a
new trial. If it is perfectly obvious that the court cannot permit a verdict for the
plaintiff to stand there is no good reason for giving the jury an opportunity to find such
a verdict. Hence the right to take the case from the jury and dispose of it summarily
by a dismissal (See 42-5, 43+483). The right to order a dismissal involves the duty to
do so. A motion for a dismissal Is not addressed to the discretion of the court (02-455,
04+1140. See 01-499, 03+1034). It is the duty of the court to order a dismissal:

(1) When the evidence discloses'some fact which, as a matter of law, defeats plain-
tiff's right to recover (62-128, 04+143; 40-5, 48+400; 50-320, 52+642; 89-77, 93+901);

(2) When plaintiff fails to produce any evidence of some fact essential to his cause
of action (20-384, 4+620; 19-443, 384; 24-434);

(3) When plaintiff fai ls to prove any or all the essential facts of his cause of action
by evidence which could reasonably satisfy the jury and it would consequently be the
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obvious duty of the court to set aside a verdict in his favor as not justified by the evi-
dence (19-443, 384; 18-316, 285; 26-384, 4+620; 30-482, 16+266);

(4) When the evidence in favor of defendant so manifestly preponderates that it
would be the obvious duty of the court to set aside a verdict for plaintiff as not justi-
fied by the evidence (See 38-394, 38+100; 18-316, 285);

(5) When there is a fatal variance (22-449; 59-329, 61+328; 60-346, 62+391). But the
relief sought is no part of the cause of action and does not determine its character. H
plaintiff makes out a cause of action, either legal or equitable, within the allegations
of his complaint, he cannot be nonsuited (30-316, 15+254; 31-239, 17+385). _ •

If there is some evidence tending to prove all the essential facts of a cause of action
and on all the evidence adduced the court of jury might reasonably find either for
plaintiff or defendant it is error to dismiss the case when plaintiff rests (66-72, 68+771;
58-233, 59+1009; 39-254, 39+488; 56-460, 57+1132; 35-84, 27+305; 78-475, 81+526; 80-139,
83+41; 60-336, 62+392; 34-397, 26+8; 90-43, 95+578; 90-497, 97+379; 103+1017). The mere
fact that there is a preponderance of evidence in favor of defendant does not authorize
a dismissal (38-394, 38+100). When plaintiff has established a cause of action for nom-
inal damages it is error to dismiss where the recovery of nominal damages would carry
costs (36-122, 30+438; 37-537, 35+379; 43-459, 45+866. See 65-540, 68+181). 'Effect of
evidence on motion (23-34; 62-455, 64+1140; 26-384, 4+620; 56-460, 57+1132). When
there is a counterclaim pleaded (33-438, 23+862). Admitting additional evidence to de-
feat motion discretionary (8-286, 252; 62-60, 64+95; 8-381, 338). When motion may be

•made (36-106, 30+402; 38-394. 38+100; 26-384, 4+620). When there are several parties
(50-21, 52+390; 56-8, 57+160; 31-268, 17+387; 61-299, 63+723). When all the issues are
not submitted to a jury (31-414, 18+143). Motion by intervener (84-200, 87+611). Er-
ror in denying motion cured by evidence subsequently introduced (16-182, 1G1; 22-287;
27-303, 7+268; 32-185, 20+91; 62-310, 64+903; 66-483, 69+619; 70-102, 72+841).

6. Dismissal for failure of plaintiff to appear—44-448, 47+52: 67-111, 69+700.
7. Other modes of dismissal abolished—20-408, 360; 52-127, 53+1068.

4196. Offer of judgment—Costs—At least ten days before the term at
which any civil action shall stand for trial the defendant may serve on the
adverse party an offer to allow judgment to be taken against him for the sum,
or property, or to the effect therein specified, with costs then accrued. If •
within ten days thereafter such party shall give notice that the offer is ac-
cepted, he may file the same, with proof of such notice, and thereupon the clerk
shall enter judgment accordingly. Otherwise the offer shall be deemed with-
drawn, and evidence thereof shall not be given; and if a more favorable judg-
ment be not recovered no costs shall be allowed, but those of the defendant-
shall be taxed in his favor. (5405)

12-186, 114; 23-61; 23-71; 38-26, 35+665; 51-341, 53+644; 78-520, 81+520; 84-267, 87+846.

4197. Tender of money in lieu of judgment—If the action be for the re-
covery of damages for a tort, instead of the offer of judgment provided for in
§ 4196, the defendant may tender a sum of money as damages or compensa-
tion, together with costs then accrued. If such tender be not accepted, the
plaintiff shall have no costs unless he recover more than the sum tendered;
and the defendant's costs shall be deducted from the recovery, or, if they ex-
ceed the recovery, he shall have judgment for the excess. The fact of such
tender having been made shall not be pleaded or given in evidence. (5406,
5407)

NEW TRIALS 4i98
103-M - 183

4198. Grounds—Presumption on appeal—A verdict, decision, or report may-
be vacated, and a new trial granted, on motion of an aggrieved party, for any
of the following causes materially affecting his rights:

1. Irregularity in the proceedings of the. court, referee, jury, or prevailing
party, or any order or abuse of discretion, whereby the moving party was de-
prived of a fair trial:

2. Misconduct of the jury or prevailing party;
3. Accident or surprise which could riot have been prevented by ordinary n^fj8 (3)

prudence; " 9

4. Material evidence, newly discovered, which with reasonable diligence
could not have been found and produced at the trial;

5. Excessive or insufficient damages, appearing to have been given under
the influence of passion or prejudice:
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G. Errors of law occurring at the trial, and either excepted to at the time,
or clearly assigned in the notice of motion.

7. That the verdict, decision", or report is not justified by the evidence, or is
contrary to law; but, unless it be so expressly stated in the order granting a

4i«8 (?) new tria'> ^ sna^ not be presumed, on appeal, to have been made on the ground
IOI-M - 545 that the verdict, decision, or report was not justified by the evidence. (5398;

'01 cc. 40,113)
THE STATUTE GENERALLY

1. New trial defined—37-382, 34+739; 60-212, 62+273.
2. A regulation not a grant of power—12-388, 269; 78-135, 80+868; 66-217, 68+973;

81-333, 84+113; 57-443, 59+534; 94-421, 103+502.
3. Court may'grant on its own motion—78-135, 80+868.
4. Applicable to both legal and equitable actions—28-251, 9+756; 26-391, 4+685; 28-

330, 9+876; 25-234, 244.
5. Motion a matter of right—76-391, 79+397; 25-558; 84-314, 87+919.
6. After trial by court—When an action is tried by the court without a jury a party

may move for a new trial and from the order made on his motion appeal to the supreme
court (27-143, 6+773; 28-330, 9+876). But this is not necessary in order to question oil
appeal the sufficiency of the evidence to justify the findings (24-75; 27-143, 6+773; 31-
495, 18+450; ,14-416, 26+237; 35-408, 29+121).

7. After trial by referee—The district court has power to grant a new trial when
the action is tried by a referee (12-502, 406; 25-52; 44-304, 46+354; 69-245, 72+78). But
a motion for a new trial is not necessary in order to question on appeal the sufficiency
of the evidence to justify the findings (11-341, 241; 8-226, 195).

8. Of less than all the issues—23-563; 56-364, 57+935; 43-527, 46+75; 83-505, 86+465;
32-445, 21+472; 45-441, 48+198; 44-278, 46+364.

9. Granted only for material error—The statute provides that a new trial may be
granted for error "materially affecting" the rights of the aggrieved party (20-139, 122).
A new trial will not be granted for a failure to assess merely nominal damages where
no question of permanent right is involved (59-452, 61+557; 37-537, 35+379; 31-421,
18+145, 821; 65-540, 68+181; 64-511, 67+631). A new trial will not be granted even
where there is error if from the whole case it is apparent that the result will not be
changed (16-20, 8; 18-96, 79; 20-419, 374; 69-165, 72+55; 20-260, 234; 39-485, 40+613; 31-
401, 18+105; 21-99). It will not be granted simply to enable a party to litigate a ques-
tion not raised by the pleadings (36-164, 30+549). The law does not concern itself with
trifles and if the verdict is only a trifle more or less than it ought to have been a new
trial will not be granted (58-505, 60+342; 59-240, 61+23; 35-300, 28+510; 71-230, 73+959.
74+891; 47-344, 50+243; 68-531, 71+705). Technical defects ought to be disregarded after
verdict (4-119, 78; 1-347, 257).

FOR IRREGULARITY OR AUUSE OP DISCRETION
10. Construction of subd. 1—19-132, 99; 36-106, 30+402; 64-304, 67+216; 27-U5,

6+795, 8+148; 64-61, 66+132; 35-379, 28+927; 43-239, 45+228; 57-443, 59+534; 94-461,
103+334.

11. Improper remarks of court—62-402, 64+1136; 21-187; 17-188, 162; 22-351; 36-114,
30+404; 47-414,.50+471; 51-558, 53+874; 61-467, 63+1096; 62-474, 65+63; 7-421, 336; 70-453,
73+253; 87-388, 92+230; 74-381, 77+293; 84-357, 87+935; 88-175, 92+965; 88-262, 92+976; 91--
346,98+96; 103+1025.

12. Other misconduct—3-262, 181; 46-212, 48+909; 31-504, 18+449; 6-235, 155.

FOR MISCONDUCT OF THE JURY
13. Discretionary—23-178; 87-40, 91+1.
14. Motion disfavored—4-438, 340; 23-325; 80-177, 83+135; 20-139, 122.
15. Necessity of objection on the trial—11-233, 43+2; 29-357, 13+153; G1-4G7, 63+1096;

87-307, 59+190; 87-40, 91+1.
16. Presumption of prejudice—Burden of proof—23-325; 29-5, 11+112; 52-329, 54+187;

88-14, 70+705; 70-5, 72+733; 80-177, 83+135; 87-40, 91+1.
17. Affidavits on motion—The affidavits of jurors as to what transpired in the jury-

room cannot be received to impeach their verdict (1-156, 131; 13-386, 358; 16-282, 249;
17-241, 218; 26-183. 2+494, 683; 26-505, 5+680; 27-108, 6+456; 45-177, 47+720; 47-295,
BO+199; 52-164, 53+1072; 68-14, 70+795; 68-434, 71+616; 70-5, 72+733; 73-150, 162, 75+1127).
Affidavits of jurors are inadmissible to show misconduct in the officer having them in
charge (13-386, 358; 47-205, 50+199). But the affidavit of such officer may be received to
show misconduct in the jury (26-505, 5+680). Affidavits of jurors as to what transpired
in the jury-room or to occurrences outside the jury-room during the course of trial may
be received to support their verdict (1-156, 131; 20-378, 330; 52-164, 53+1072; 68-14,
70+795; 45-177, 47+720). Affidavits of iurors respecting matters occurring outside the
jury-room during the progress of the trial are admissible to impeach their verdict (70-5,
72+733: 80-177, 83+135; 83-422, 86+417). Affidavits of persons other than jurors are ad-
missible to impeach the verdict provided they relate to acts of the jury showing mis-
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conduct (26-505, 5+680; 68-14, 70+795). They are inadmissible, however, if they relate
to statements of jurors (68-14, 70+795; 52-164, 53+1072; 1-15G, 131), except for purposes
of impeachment (52-164, 53+1072).

18. Separation of the jury—3-427, 313; 13-370, 343; 87-40, 91+1; 16-178, 157; 41-104.
42+786; 73-150, 162, 75+1127; 3-444, 329; 23-291; 59-514, 61+677; 6-82, 32; 91-143, 97+052,

19,. Drinking intoxicating liquors—57-425, 59+490; 87-40, 91+1; 43-196, 45+152; 16-178,
157; 88-175, 92+965.

20. -Visiting locus in quo—52-164, 53+1072; 19-271, 230; 70-5, 72+733; 23-325; 52-329,
54+187; 80-177, 83+135; 83-422, 86+417; 88-490, 93+899.

21. Unauthorized communications with jury—22-5; 3-262, 181; 61-467, 63+1096; 22-
305; 29-5, 11+112; 45-177, 47+720; 31-504, 18+449.

22. Other misconduct—1-156, 131; 6-82, 32; 26-505, 5+680; 20-378, 330; 4-438, 340;
27-108, 6+456; 57-307, 59+199; 12-434, 319; 41-223, 43+2; 42-350, 44+123; 90-7, 95+578.

' FOR MISCONDUCT OF COUNSEL
23. Improper remarks on the trial—23-197; 42-407, 44+306; 43-196, 45+152; 42-46,

43+904; 31-526, 18+651; 49-457, 52+213; 37-519, 35+438; 71-425, 74+171; 31-193, 17+279; 61-
224, 03+627; 61-467, 63+1096; 1-156, 131; 36-334, 31+176; 51-558, 53+874; 43-265, 45+432;
12-538, 448; 8-140, 110; 81-42, 83+492; 81-380, 84+119; 39-277, 39+796; 92-347, 99+1132;
87-432, 02+334; 91-143, 97+652; 94-496, 103+497; 104+233.

24. Other misconduct—61-224, 63+627; 31-193, 17+279; 81-112, 83+503.

' FOR ACCIDENT OR SURPRISE
25. Discretionary—64-402, 67+218.
26. Necessity of objection on the trial—59-364, 61+135; 54-90, 55+821; 61-464, 63+1027;

C8-434. 71+616; 17-172, 145; 30-150, 14+578; 41-285, 43+5; 34-440, 26+236; 53-404, 55+622;
37-283, 34+33; 80-430, 83+382; 81-279, 83+1089; 32-7, 19+83; 25-100; 32-45, 19+86; 84-231,
87+605.

27. Affidavits on motion—17-172, 145; 34-440, 26+236; 51-324, 53+545; 62-528, 64+1132;
41-285, 43+5; 57-425, 59+490; 27-357, 7+688; 4-515, 402.

28. Motion granted—7-480, 386; 25-100; 32-7, 19+83; 32-45, 19+86; 55-262, 56+896;
84-221, 87+605.

29. Motion denied—4-515, 42; 34-440, 26+236; 17-172, 145; 51-324, 53+545; 79-279,
82-5587; 39-61, 38+777; 61-464, 63+1027; 36-336, 31+214; 62-528, 64+1132; 65-60, 67+808;
68-106, 70+872; 54-90, 55+821; 27-357, 7+688; 59-364. 61+135; 23-463; 28-251, 9+756; 76-90,
78+OG5; 73-150, 75+1137; 68-434, 71+616; 57-425, 59+490; 04-403. 67+218; 19-394, 340; 2-37,
36; 80-430, 83+382; 88-269, 92+978; 89-426, 94+1093; 89-212, 94+733; 92-255, 99+809; 92-365,
100+1125; 58-126, 59+959; 50-523; 52+926; 7-421, 336.

FOR NEWLY DISCOVERED EVIDENCE
30. To be granted with extreme caution—28-526, 11+94; 35-465, 29+69; 36-323, 31+513;

54-90. 55+821.
- 31. Necessity of applying for continuance—53-404, 55+622; 41-285, 43+5; 37-283,
34+33.

32. Showing on motion—67-48, 69+624; 64-220, 66+966; 76-326, 79+171; 77-512, 80+699;
SS-SG9, 92+<)78.

33. Affidavits of new witnesses—6-513, 357; 7-225, 166; 88-269, 92+978.
34. Counter affidavits—16-355, 315; 30-22, 14+64.
35. Nature of new evidence—Newly discovered evidence is not a ground for a new

trial if it could have been discovered before trial by the exercise of due diligence (18-300.
272); or if itds merely contradictory or impeaching (35-465, 29+69; 36-323, 31+513. See
104+969); or if it is merely cumulative (91-143, 97+652; 8-140, 110. See 104+969); or if
it is not so material as to make probable a different result on a new trial (28-526, 11+94:
91-143, 97+652).

FOR EXCESSIVE OR INADEQUATE DAMAGES
36. Under either subd. 5 or subd. 7—In actions to recover unliquidated damages,

such as actions for personal injuries, libel and slander, and similar actions, where plain-
tiffs damages cannot be computed by mathematical calculation, are not susceptible of
proof by opinion evidence, and are within the discretion of the jury, the motion should
be made under subd. 5. In all actions, whether sounding in tort or contract, where the
amount of damages depends on opinion evidence, as the value of property converted or
destroyed, the nature and extent of imuries to person or property, the motion should
be made under subd. 7: In cases of doubt, or where both elements of damages are in-
volved, the motion should be made under both subdivisions (104+12; 104+886. See 73-
219, 75+1054; 66-217, 68+973; 83-409, 86+446; 92-523, 100+365).

37. General principles—32-217, 18+836; 20+87; 45-536, 48+445; 83-409, 86+446; 53-341,
55+137; 65-18. 67+646; 33-108, 22+127; 46-439. 49+230; 28-232. 9+712; 104+12,

38. Necessity of passion or prejudice—When the motion is made under subd. 5 the
trial court is not authorized to grant a new trial unless it is manifest that the damages
were given under the influence of passion or prejudice (55-497, 57+149; 32-217, 18+836,
20+87; 65-18, 67+646; 83-109, 86+446; 104+12). It is not enough that the court would
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have assessed them differently (32-217, 18+836, 20+87), or believes them unreasonably
large (55-497, 57+149). Ordinarily the fact of prejudice or passion appears from the
verdict being so large or small, when compared with what the evidence indicates it
ought to be, that the court must conclude that the jury did not arrive at the amount
upon a fair and impartial consideration of the evidence (55-497, 57+149; 42-301, 44+68).
Affidavits are inadmissible to prove the existence of passion or prejudice. The court
must base its decision solely on the evidence submitted on the trial (32-266, 20+159;
83-409, 86+446).

39. Remitting excess—28-232, 9+712; 35-251, 28+708; 83-409, 86+446; 90-499, 97+433.
40. Successive verdicts—65-18, 67+646; 78-272, 80+950.
41. When granted as of course—Where it is clear that the jury assessed the damages

in accordance with an erroneous instruction (36-300, 30+890), or, where they evidently
made a miscalculation (35-202, 28+240), or included improper items of damage (34-32,
24+289), a new trial is ordinarily-granted as a matter of course unless the error can be
corrected by a remittitur.

42. For inadequate damages—35-465, 29+69; 52-479, 55+53; 57-147, 58+870; 80-123,
83+32; 92-182, 99+630; 94-494, 103+499.

FOR ERRORS OF LAW ON THE TRIAL
43. What are errors on the trial—It is only errors of law occurring at the trial that

may be made the basis of a motion for a new trial under subd. 6. In case of errors of
law occurring before and after trial the remedy is either an appeal from the judgment
(27-415, 6+795, 8+148; 29-68, 11+228; 35-379, 28+927; 64-61, 66+132), or a motion for a new
trial under subd. 1 (19-132, 99; 43-239, 45+228). The phrase "at the trial" means during
the course of the trial. The trial begins, within the meaning of the statute, when a
cause is called for the trial of issues of fact, and any erroneous and prejudicial order
or ruling thereafter made is a ground for a new trial (60-518, 62+H25; 57-30, 58+821;
39-535, 41+107; 37-285, 33+856). When the trial is by jury the trial continues until the
jury are discharged (20-139, 122; 46-212, 48+909; 44-52, 46+314; 21-506; 30-18, 13+921;
40-547, 42+541). When the trial is by court or referee the trial terminates with the
final submission of the case (See 25-234).

44. How far discretionary—89-330, 94+888.
45. Necessity of exceptions—Notice of trial—A party cannot take advantage of any

errors occurring at the trial and not excepted to unless he specifies them in his notice
of motion (86-156, 90+368; 87-277, 91+1103; 89-500, 95+323; 87-398, 92+225; 91-127, 97+737;
91-137, 97+580; 101+1133). A notice held sufficiently specific (93-288, 101+302).

FOR INSUFFICIENC"" OF EVIDENCE
46. General rules—A court ought to exercise not merely a cautious but a strict and

sure judgment before setting aside a verdict as not justified by the evidence. A ver-
dict should not be set aside unless palpably against the evidence (29-147, 12+449). If
different persons might reasonably draw different conclusions from the evidence the
verdict should not be disturbed (11-296, 204; 17-172, 145; 18-297, 270; 19-181, 145; 28-
390, 10+418). A new trial should be granted only in cases of manifest injustice (10-313,
246; 11-296, 204). A new trial should not be granted on conflicting evidence unless the
verdict is so manifestly contrary to the preponderance of the evidence as to warrant
the inference that the jury failed to consider all the evidence or acted under some mis-
take or from some improper motive, bias, feeling or caprice, instead of dispassionately
and honestly exercising their judgment on all the evidence (11-296, 204; 80-50, 82+1092),
A verdict which obviously rests on mere possibility, speculation or conjecture, should
be set aside (83-370, 86+451; 49-240, 54+918; 86-263, 90+534; 87-197, 91-&87; 89-143,
94+440). Although there may be some evidence reasonably tending to support the ver-
dict it should be set aside if manifestly unreasonable in view of all the evidence (29-147,
12+449; 32-390, 20+379; 74-525, 77+422). It is the duty of the court to weigh the evi-
dence and not to adopt inconsiderately the opinion of the jury (76-391, 79+^97; 25-558).
It is the duty of the court to consider the credibility of the witnesses (25-558). The
court may properly take into consideration the probability that on another trial stronger
evidence might be adduced (47-461, 50+603). Where the evidence wholly fails to estab-
lish a material issue under the pleadings the motion is not addressed to the discretion
of the court and is to be determined by the application of legal principles (92-139,
99+031).

47. Upon a dismissal—A dismissal on the trial -for insufficiency of evidence is a
"decision" within the meaning of the statute and the motion for a hew trial may be
made on a settled case (25-234; 34-350, 25+712; 36-106, 30+402).

48. After trial by court—Where a cause is tried by the court without a jury a new
trial may be granted on the ground that the findings of fact are not justified by the evi-
dence (7-325, 254; 28-330, 9+876; 40-171, 41+948). In actions of an equitable nature
where the main issues are first tried, leaving ancillary issues for future trial, a new tr ial
of the main issues may be granted before a decision on the ancillary issues (28-330,
9+876. See 46-507, 49+207). Erroneous findings afford no ground for a new trial
where it is obvious that if such findings had been different the result would necessarily
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have been the same (45-256, 47+799; 76-450, 79+531; 71-108, 73+639; 61-277, 63+734; 57-
180, 58+985).

49. After trial by referee—The district court may vacate the findings of a referee on
the ground that they are not justified by the evidence and grant a new trial (44-304,
46+354; 12-502, 406; 25-52). In such a case it is the right and duty of the judge who
passes on the motion to exercise the same discretion in determining whether the motion
should be granted as if the cause had been tried by himself, except that such discretion
must be exercised entirely with reference to the evidence disclosed by the record (69-
245, 72+78; 73-319, 75+1054).

50. After denial of motion to dismiss—30-482, 16+266.
51. After successive verdicts—65-80, 67+668, 68+22; 32-390, 20+379; 30-93, 14+365; 78-

272, 80+950; 75-349, 77+988; 38-534, 38+620; 66-355, 68+1099; 94-464, 103+332.
52. Remitting excess—69-543, 72+814; 70-193, 72+1074.
53. Presumption on appeal—There is no presumption on appeal that a new tri?l is

granted on the ground that the verdict was not justified by the evidence (87-18, 91+28;
88-392, 93+309; 89-330, 94+888; 91-238, 97+879; 91-335, 97+1055; 93-468, 101+790; 94-23,
101+954; 94-186, 102+393; 104+371; In re Estate of James A. Bradley, Filed Jan. 19,
1906; Hoatson v. McDonald, Filed Jan. 26, 1906).

WHEN VERDICT CONTRARY TO LAW
54. General statement—A motion for a new trial on the ground that the verdict i?

contrary to law is somewhat in the nature of a demurrer to the evidence; that is, con-
ceding all that the evidence tends to prove, the verdict is not supported by the princi-
ples of law applicable to the facts (71-69, 73+645). On the other hand it has been held
that the phrase "contrary to law" means contrary to the instructions and that it is not
enough to justify a new trial that a principle of law not embodied in an instruction was
disregarded by the jury (57-443, 59+534). An appellate court, when considering the
question whether a verdict is contrary to law, must assume that state of facts most
favorable to the verdict, which, under the charge, the jury were at liberty to find
<24-254).

4199. Basis of motion—If the motion be made for a cause mentioned in 4,
§ 4198 subds. 1-4, pertinent facts not appearing of record shall be shown by °" '.'
affidavit; if for any other cause, a case or bill of exceptions shall first be settled
and included in the record, unless the judge, in his discretion and during the
term, shall entertain the motion on his minutes or the minutes of the sten-
ographer. If the motion be on the minutes, and the order be appealed from,
a case or bill of exceptions shall be proposed by the appellant, and be settled
and returned with the record to the supreme court. The records and files of
the court pertaining to the case may be referred to without being mentioned in
the notice of motion. (5399)

When motion to be based on affidavits (57-443, 59+534; 44-52, 46+314). _A motion on
the minutes must regularly be made at the term of court at which the trial is had (78-82,
80+840). But the statutory requirement in this regard is waived by failure of tlie op-
posite party to make a timely objection (56-74, 57+323; 64-396, 67+213). After moving
on the minutes a party cannot renew the motion on a settled case as of right (86-30,
90+5) When a motion is made on the minutes a case or bill of exceptions, in the event
of an appeal, must be proposed and settled within the time prescribed by § 4202 (51-337,
53+643; 74-90, 76+1019). A stay of proceedings with an extension of time within which
to propose and settle a case may be obtained as in other cases (51-337, 53+643; 59-259,
61+138).

4200. Exceptions—Notice of motion for new trial—A party may except io$.\20°
orally at the trial to any ruling or decision of the court on a matter of law. U?-NW 439
No particular form of exception is required. A minute of the exception shall
be made by the judge or stenographer, and the same may be preserved either
in a bill of exceptions or a settled case: Provided, that in order to obtain a
review of any ruling, order, decision, or instruction made or given by the court
it shall not be necessary to take an exception thereto, but in lieu of an excep-
tion the aggrieved party shall clearly specify the alleged error in his notice of
motion for a new trial or other relief therefrom. (5396, 5397, 5399 ; '01 c. 113)

The provision relieving from the necessity of taking an exception does not relieve
from the necessity of calling the attention of the court to any indefinite or inaccurate
statement in the charge, where the charge as a whole is correct (85-274, 88+754; 86-174,
90+318; 86-276, 90+532; 87-91, 91+271; 87-277, 91+1103; 87-242, 91+893; 87-250, 91+1116;
87-495, 92+413; 90-36, 95+454; 90-183, 96+330; 91-26, 97+418; 91-249, 97+883; 94-74,
102+397; 94-241, 102+449;'l04+225; ]04+443; 104+1087). It does not abrogate the rule that
an omission to charge on a particular point is not error in the absence of a request to
charge thereon (92-470, 100+218; 92-312, 99+1128. See 88-151, 92+538). On a motion for
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a new trial a party cannot take advantage of any errors occurring on the trial and not
excepted to unless he specifies them in his notice of motion (86-156, 90+368; 87-277, 91+
1103;87-398, 92+225; 89-500, 95+323; 91-127, 97+737; 91-137, 97+580; 101+1133). A notice
of motion held sufficiently specific (93-288, 101+302).

4201. "Bill of exceptions" and "case" defined—The term "bill of excep-
tions," as used herein, shall mean a written statement of exceptions duly taken
at the trial, with so much of the evidence and proceedings as may be necessary
to explain them. The word "case," as so used, shall mean a like statement of
the proceedings in the cause, excluding all pleadings and other papers prop-
erly filed with the clerk. A case may contain all the evidence given or offered
at the trial and all the proceedings had, or only so much thereof as the parties
may choose to present for review. (5309)
34-330, 26+9; 61-412, 63+1040; 66-179, 68+837; 67-207, 69+895.

4202. Bill of exceptions or case, how and when settled—The party prepar-
ing a bill of exceptions or case shall serve the same on the adverse party by

102-iy202
 2. copy, within forty-days after verdict, or, if the trial be by the court or a referee,
452 after notice of the filing of the decision or report. The party served in like

manner may propose amendments thereto within ten days. And such bill or
case, with the amendments, if any, shall, within fifteen days after the service
of such amendments, be presented to the judge or referee who tried the cause
for allowance or settlement, upon a notice of five days. If a motion be heard
on the minutes, the aggrieved party may propose a bill or case within twenty
days after notice of the decision thereon. The times herein limited may be
extended by agreement of the parties or by order of the court; and the court.
in its discretion and upon proper terms, may grant leave to propose a bill or
case after the time herein allowed therefor has expired. (5400; '01 c. 26)

One of the primary objects of this section is to secure the settlement and allowance
of the case or bill when the details of the trial are still fresh in the minds of counsel
and the trial judge (51-337, 53+643). The limitation of time applies to all cases. Where
<i party appeals from a judgment he cannot, as a matter of right, propose a case at any
time before the expiration of the six months in which an appeal might have been taken
(69-429, 72+705). In the case of trials by the court or a referee the time begins to run
from the service of notice of the filing of the decision or report (94-407, 103+15; 6-558,
394; Rule 47, District Court). The neglect of the adverse party to propose amendments
within ten days after the service of the proposed bill or case is a waiver of the right
to do so; but it does not extend or enlarge the time within which the party proposing
the bill or case is bound, in the absence of an order or stipulation extending the time,
to present it to the judge or referee for allowance, that is, within fifteen days after serv-
ice of amendments or failure to do so within the ten days allowed for that purpose
(81-467, 84+324). By participating without objection in-the settlement of a case or bill
after the statutory time has expired a party waives any objection on that ground (35-
451, 29-65). If a case or bill is improperly served after the statutory time it should be
refused or promptly returned with the reason stated thereon (51-337, 53+643; 59-259,
61+138).- It has been held that if a party admits "due service" he will be deemed to
have waived the objection that the case or bill was not served in time (38-137,
36+108. See 69-429, 72+705). Where a party has failed to have a case or bill settled and
allowed within the statutory period he may for good cause shown secure an order of
court granting an extension of time. The matter of granting or denying such an appli-
cation lies almost wholly in the discretion of the trial court and its action will not be
reversed on appeal except for a palpable abuse of discretion (6-558, 394; 25-234; 10-407,
350; 55-334, 56+1117; 59-259, 61+138; 69-429, 72+705; 71-230, 73+959, 74+891; 81-467,
84+237; 58-72, 59+828; 94-407, 103+15). The court "may allow a case or bill to be settled
even after an appeal has been perfected (32-217, 18+826; 20+87; 59-259, 61+138). But
the time within which an appeal is allowed by statute cannot be extended by such
means (37-461, 35+270). The mere entertaining of a motion to settle and allow a case
after the expiration of the statutory period does not in itself constitute an extension of
time (51-337, 53+643). By stipulation the parties may extend the time for serving and
settling a case or bill (38-137, 36+108; 69-429, 72+705; 94-407, 103+15).

• 4203. Same—When judge'incapacitated, etc.—When the judge who tried
the cause ceases to be such, or dies or becomes incapacitated from sickness or
other cause, or is without the state at the time limited for such allowance or
settlement, such bill may be allowed or case settled by the judge of a district
adjoining that-in which the action is pending; and when a referee dies, or be-
comes incapacitated, or is so absent, the bill may be allowed, or case settled,
by the judge of the court in which the action is pending. In either case the
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allowance or settlement shall be made upon the files in the cause, the minutes
of the judge or referee, or of the stenographer, if obtainable, and upon such
proof of what occurred at the trial as may be presented by affidavit, with like
effect as if the allowance or settlement were by the judge or referee who tried
the cause. (5400; J01 c. 26)

55-334, 56+1117. ,

REPLEVIN

4204. Possession of personal property, how claimed—The plaintiff, in an
action to recover the possession of personal property, at the time of issuing
the summons or at any time before answer may claim the immediate delivery
of such property in the manner following. (5274)

Optional with plaintiff to claim immediate delivery or not (61-219, 63+630; G4-S,
65+959).-

4205. Affidavit—An affidavit shall be made by the plaintiff or some person
in his behalf, showing:'

1. The particular property claimed, and that plaintiff is the owner thereof,
or is lawfully entitled to its possession by virtue of a special property therein,
the facts respecting which shall be set forth;

2. That the property is wrongfully detained by the defendant;
3. That the same was not taken for a tax, assessment, or fine, nor seized un-

der an execution or attachment against plaintiff's property, or, if so seized,
that it is by statute exempt from such seizure; and

4. The actual value of the property. (5375)
Subd. 3 cited (61-219, 63+630; 86-177, 90+316).

4206. Bond and sureties—A bond to defendant shall be executed by or iu
behalf of the plaintiff, with surety approved by the sheriff, in a penal sum at
least double the value of the property, conditioned for the return of such prop-
erty to the defendant, if a return thereof be adjudged, and for the payment to
him of such sum as for any cause may be adjudged in his favor. (5276)

Liability on bond (6-412, 277; 14-554, 422; 17-475, 453; 21-51; 33-253, 22+538; 86-108,
90+376).

4207. Requisition to sheriff—Service and return—The plaintiff or his at-
torney, by an indorsement on the affidavit, may require the sheriff to take the
property from the defendant and deliver it to the plaintiff; and upon receipt of
the affidavit, indorsement, and bond the sheriff shall forthwith take the prop-
erty, if in. the'possession of the defendant or his agent, and retain it in his
custody until delivered as hereinafter provided. The affidavit, indorsement,
and bond shall be served by the sheriff, without delay, upon the defendant,
or upon his agent having the property in charge, as a summons is required to
be served; and the originals, with the return of the officer thereon, shall be
filed with the clerk within twenty days after the taking. (5276, 5286)

4208. Exception to sureties—Rebonding—Within three days after such
service the defendant may give notice to the sheriff that he excepts to the
sufficiency of the sureties. If he does not except, he, or some person on his
behalf, may give bond to the plaintiff, with surety to be approved by the
sheriff, in the same sum as that of the plaintiff, conditioned that the property
shall be delivered to the plaintiff, if delivery be adjudged, and for the payment
to him of such sum as may be adjudged against the defendant; and thereupon,
by written demand to the sheriff, he may require the return to him of the prop-
erty taken. If he does not so except or demand a return, the property shall be
delivered to the plaintiff. Within three days after the approval of the de-
fendant's bond the plaintiff may in like manner except to the sureties thereon.
(5377, 5278)

Officer should retain possession for three days to await rebonding (4-242, 171). As-
signment of judgment carries bond (36-198, 30+879). Liability on bond (64-256, 66+974;
88-56, 92+506).

4209. Justification of sureties—Within two days after exception taken to
the sureties of either party, he shall serve upon the other not less than two nor
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more than six days' notice of their justification. If any surety fails to justify
at the'time appointed, another may be substituted within such time, not ex-
ceeding three days, as the judge or officer may appoint; but there shall be
only one adjournment, and in case of substitution a new bond shall be exe-
cuted by all the parties to be bound. (5279)

4210. ^ Delivery of property—Waiver of justification—Upon justification of
plaintiff's sureties, the sheriff shall deliver the property to him, except as other-
wise prescribed when claim is made by a third person, and upon like justifica-
tion of defendant's sureties the property shall be delivered to the defendant.
When the sureties fail to justify, or when justification is waived as herein
provided, the sheriff shall forthwith deliver the property to the person entitled
thereto. The sheriff shall retain the property until the justification is com-
pleted or waived, and he shall be liable for the sufficiency of the sureties during
such time. Justification of sureties may be waived in writing by either party
either before or after notice. (5280)

4211. Proceedings when property is concealed—If the property, or any of
it, be concealed or inclosed in a building or elsewhere, and a public demand
made by the sheriff for its delivery be refused, he shall cause the building or
inclosurc to be broken open and take the property therefrom; and, if neces-
sary to that end, he may call the power of the county to his aid. Whenever
it shall be made to appear, by the return of the sheriff or by affidavit, that any
of the property sought to be recovered has been concealed, or cannot with
reasonable diligence be found, the court may require the defendant, and such
other persons as it shall deem proper, to attend and be examined touching the
disposition thereof, and may enforce its orders in the premises as in other
cases. (5284)

4212. Property, how kept and when delivered by sheriff—When the sheriff
has taken property as herein provided, he shall keep it in a secure place, and
deliver it to the party entitled thereto upon receiving his lawful fees for taking,
and necessary expenses for keeping, the same. (5285)

4213. Claim of property by third person—If any property levied upon or
4213 taken by a sheriff by virtue of an execution, writ of attachment, or other pro-

iSlii "- so cess, or in an action of replevin, is claimed by any person other than the de-
U7-NW 231 fondant or his agent, and such person, his agent or attorney, shall make and

serve on the sheriff an affidavit of his title or right to the possession of such
property, stating its value and the ground of such title or right, the sheriff
may release such levy or taking unless the plaintiff, on demand, shall in-
demnify him against such claim by a sufficient bond in a penal sum of at least
double the value alleged in such affidavit. No claim by any person, other than
the defendant or his agent, shall be valid against the sheriff unless so made,

' and he may retain the property for a reasonable time after such claim to obtain
such indemnity. (5296; '97 c. 171)

Applicable only to cases where tlie property seized is found in the possession of the
defendant named in the writ or his agent, so as to create an appearance or presumption
of ownership in him (9-97, 87; 14-163, 126; 18-308, 278; 25-432; 36-120, 1+836; 26-172.
2+473; 28-1, 8+825; 28-300. 10+418: 28-526, 11+04; 30-321, 15+309; 32-71, 19+385; 35-248.
28+504; 38-424, 38+110; 49-381, 52+30; 88-123, 92+523). A statement in the affidavit that
the claimant is the owner of the property is a sufficient statement of the ground of his
title or right to possession, at least where he is the general owner. The affidavit should
allege the claimant's ownership as of the time of the levy as well as of the time of the
demand. An agent making an affidavit may state the facts as upon information fur-
nished him by his client (36-183, 30+453; 77-124. 79-603). The affidavit and notice may
be served on the deputy sheriff who made the levy and has the property in his posses-
sion (13-174, 165). An attorney of a non-resident has implied authority to execute a
bond in the name of his client under this provision (29-367, 13+194). The statute is
designed for the protection of the officer in the discharge of his duties (47-70, 49+396;
50-321, 15+30!); 77-124, 79+603).

4214. Plaintiff and sureties first liable in action for taking—If the person
claiming under § 4313 shall begin an action against the sheriff for the taking of
such property, the plaintiff in such process or action and the sureties on the
indemnity bond so given shall be impleaded in the action with the sheriff, on
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his motion; and, if judgment be rendered against him and his codefendants in
such action, execution thereon shall issue forthwith, and the property of such
codefendants shall be exhausted before that of the sheriff shall be subject to
sale. (5297; '97 c. 171)

30-321, 15-1-309; 55-489, 57+210.

ATTACHMENT

4215. When and in what cases allowed—In an action for the recovery of 4-.M5
money, other than for libel, slander, seduction, breach of promise of marriage, » I - N \ V JMJJ
false imprisonment, malicious prosecution, or assault and battery, the plaintiff, 4215
at the time of issuing the summons or at any time thereafter, may have the nj'jav nlo
property of the defendant attached in the manner hereinafter prescribed, as
security for the satisfaction of such judgment as he may recover. A writ of
attachment shall be allowed by a judge of the court in which the action is
brought, or a court commissioner of the county. The action must be begun
as provided in § 4081 not later than sixty days after issuance of the writ.
(5287-5289)

1. Nature of proceeding—5-C9, 50; 45-341, 346, 48+187; 29-108, 12+342; 13-205, 192;
37-194, 33+559; 50-405, 52-905.

2. Statute to be followed strictly—3-406, 300; 78-427, 81+198.
3. A matter of right—18-541, 485; 20-435, 389; 78-427, 81+198.
4. In what actions allowed—5-0!), 50; 6-183, 117.
5. At what time may issue—May issue simultaneously with the summons or at any

time thereafter (13-326, 299; 12-420, 305; 91-226, 97+974; 91-352, 98+188).
6. Jurisdiction how acquired—The action is not commenced by the attachment but

by service of summons and the failure to make such service, actual or constructive, as
authorized by statute, leaves the court without jurisdiction (29-108, 12+342; 37-194,
33+559). An action against a non-resident, although in form in personam, is in effect
in rem, as it is only by attaching property that the court acquires jurisdiction to pro-
ceed further, and then only to the extent of the property attached (36-190, 31+210; 51-
181, 53+4GO; 44-505, 47+169; 46-300, 49+190).

7. Who may allow writ—Court commissioner may (01-352, 98+188). Clerk cannot
{G-1S3, 117; 7-421, 336; 8-477, 427; 11-408, 301; 11-223, 145).

8. Effect of bankruptcy—85-105, 88+263.

4216. Contents of affidavit—To obtain such writ, the plaintiff, his agent or 4216
attorney, shall make affidavit that a cause of action exists against the defend- 105"'
ant, specifying the amount of the claim and the ground thereof, and alleging:

1. That the debt was fraudulently contracted; or
t. That defendant is a foreign corporation, or not a resident of this state;

or
3. That he has departed from the state, as affiant verily believes, with intent

to defraud or delay his creditors, or to avoid the service of a summons, or
keeps himself concealed therein with like intent; or

4. That he has assigned, secreted, or disposed of his property, or is about to
do so, with intent to delay or defraud his creditors. (528!))

Sufficient affidavit jurisdictional. Judgment in an action based on insufficient affi-
davit void and subject to collateral attack. Affidavit which wholly fails to state grounds
of plaintiff's claim fatally defective (78-427, -81+198). Allegations of affidavit must be
positive and not on information and belief. Except as expressly authorized it is insuffi-
cient to allege facts "as deponent verily believes" (13-422, 390; 14-125; 93; 6-183, 117;
38-341, 37+585). Several grounds not inconsistent may be alleged (9-G8, 57; 23-229),
but they must not be stated disjunctively (14-520. 391; 28-73, 9+79). An allegation
"that the defendant has assigned, secreted or disposed of his property with intent to
delay or defraud his creditors" is sufficient (14-520, 391; 25-461). An allegation "that
the defendant is about to assign, secrete or dispose of his property with intent to'delay
or defraud his creditors" is sufficient (14-520, 391; 25-461). An allegation "that defend-
ant has disposed of a part of his property with in tent thereby to delay and defraud the
plaintiff and is about to dispose of the rest of his property with the same intent" is
sufficient (23-229; 28-73, 9+79). Not necessary to allege that summons has issued or
suit commenced (12-420, 305"). Affidavit for attachment against non-resident need not
state that he has property in state subject to at tachment (36-190, 31-210). Not indis-
pensable that affiant sign the affidavit (47-405, 50+368). When made by agent or attor-
ney it should state or recite that affiant is such agent or attorney (57-425, 59+490; 66-287,
68+1077). May be dated prior to commencement of action (47-581, 50+823). Effect of
amendment of complaint and affidavit (Gl-170, 63+490).
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4217. Conditions of required bond—Before allowing the writ, the court
shall require of the plaintiff a bond, in the penal sum of at least two hundred
and fifty dollars, conditioned that if judgment be given for the defendant, or
if the writ be vacated, the plaintiff will pay all costs that may be awarded
against him, and all damages caused by the attachment, not exceeding the'pen-
alty of the bond. (5290)

Undertaking sufficient. Defect in bond or undertaking 'not jurisdictional (78-142,
80+871, 81+529). Sufficient bond may be filed nunc pro tune (78-143, 80+871, 81+529; 78-
427, 81+198). Liability on bond (41-240, 42+1059; 37-544, 36+713; 25-119).

4218. Issuance, contents, and scope of writ—Upon filing the affidavit and
bond, with the order allowing such writ, the clerk shall issue the same, stating
therein the amount of plaintiff's demand. Several writs may issue at the same
time, directed to the sheriffs of different counties. Each shall require the
sheriff to attach and safely keep the unexempt property pf defendant found in
his county, or so much thereof as shall suffice to satisfy the amount claimed,
with expenses and costs. All property not exempt from execution under the
judgment demanded in the action shall be subject to attachment therein,
(5291, 5293)

1. Form of writ—Must be under seal of court, dated, signed by clerk, and test-
ed in name of presiding judge (§93; 20-196, 175; 22-189). Need not show by what
officer it was'allowed (7-50G, 412). Slight variance in amount stated in writ and com-
plaint immaterial (7-506, 412). Signature held sufficient (91-352, 98-5-188).

2. Held attachable—Interest of partner in firm property (4-217, 156; 13-199, 189; 33-
205, 192; 24-167; 25-213; 62-258, 64+567; 24-20); vested equitable interests (45-341, 345;
48+187. See 88-311, 92+1125; 74-215, 77+44); interest of vendee under contract of sale
of land (43-513, 45+1099); interest of vendor under contract for sale of land (28-408,
10+427; 25-382; 30-424, 15+869; 42-279, 44+251); property fraudulently transferred by
debtor (9-108, 98).

3. Held not attachable—Property in custodia legis (32-496, 21+728; 33-229, 22+388;
41-304, 43+67); equitable interest of residuary legatee in trust fund (74-215, 77+44); in-
terest of mortgagee before foreclosure (34-547, 27+66); interest in profits growing out
of use of property (8-75, 51; 25-212); cars of foreign railroad corporation temporarily
in state (92-20, 99+365); money or other property on person of debtor (3-406, 300).

4219. Execution of writ—The sheriff, on receiving the writ, shall execute
the same without delay. Real estate shall be attached by his filing a certified
copy of the writ, and of his return of such attachment thereon, containing- a
description of such real estate, with the register of deeds of the county in
which the same is situated.'and serving a copy of such writ and return upon
the defendant, if he can be found in his county, without any other act or
ceremony. Such attachment shall be a lien on the interest of the defendant in
such real estate from the time of filing-the same. Personal property shall be
attached in the manner provided by law for the levy of an execution thereon,
and, so far as practicable, the provisions respecting such levy shall govern the
execution of the writ of attachment. (5293. 5302)

' 1. Levy on realty—35-1, 24, 25+457, 30+826; 44-505, 47+169; 55-386, 397. 57+134.
2. Levy on personalty—3-406, 300; 27-530, 8+765; 30-191, 196, 14+884; 26-141, 1+830;

30-321, 15+309.
3. Lien on realty—44-505, 508, 47+109; 58-550, 60+C67.

4220. Inventory, service, and return—When an attachment of personal
property has been made, the sheriff shall forthwith annex to the writ an in-
ventory of the property attached, and; if the defendant be a resident of his
county, shall serve such writ and inventory noon him in the manner prescribed
for the service of a summons. When any writ of attachment is fully executed
or discharged, he shall return the same, with his doings thereon, to the court.
(5293, 5,101)

Return (13-199, 189; 25-432; 27-269, 6+790; 40-470, 42+298; 44-505, 47+169; 78-142,
80+871, 81+529).

4221. Perishable property to be sold—Credits, etc., collected—If any of the
property attached be perishable, the sheriff shall sell the same in the manner
provided for the sale of personal property on execution. He may. also take
such legal proceedings, either in his own name or in that of the defendant, as
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may be necessary for the recovery of the credits and effects attached, and may
discontinue the same as the court may direct. (5295)

Sale of perishable property (20-196, 175). Collection of debts (3-406, 300; 4-407, 309).

4222. Judgment for plaintiff, how satisfied—If judgment be recovered by
the plaintiff, the sheriff shall satisfy the s?,me out of the property attached, if
sufficient, first paying to plaintiff the proceeds of sales of perishable property
and of all credits collected by him, or so much thereof as may be required.
If a balance remain due and an execution on the judgment be to him issued,
he shall sell thereunder so much of the attached property as may be necessary
to satisfy such balance. (5298)

When judgment is recovered the practice is to enter a general money judgment and
issue a general execution without referring to attachment (58-550, GO+6G7). After judg-
ment is entered the lien of the attachment is merged in the judgment (53-230, 54+1118).

4223. Motion to vacate—The defendant, within the time allowed to an-
swer, or, if he has answered, at any time before the trial, may apply to the
court, on notice, to vacate the writ of attachment. If the motion be made
upon affidavits on the defendant's part, but not otherwise, the plaintiff may
oppose the same by affidavits in addition to those upon which the writ was
allowed. (5300)

1. When may be made—38-382, 37+799; 53-230, 54+1118.
2. Notice—12-420, 305.
3. Who may move—7-345, 271; 38-382, 37+799.
4. Effect of failure to move—11-233, 145.
5. Practice on hearing—Court may determine truth or falsity of allegations of fact

in affidavit on which attachment issued (18-541, 485; 20-374, 325). Counter affidavits
may be admitted (23-229; 23-571). What affidavits may be received and in what order
and whether a continuance shall be granted to give a party opportunity to procure fur-
ther evidence are matters of discretion (23-571). Defendant may use his verified an-
swer as an affidavit (33-229). Where affidavits offered in opposition to the motion
show that the moving party is entitled to the relief sought, though on a ground not
stated in the moving papers, he may take advantage of the ground thus shown (7-345,
271). Where defendant traverses facts alleged as grounds of. attachment the burden
is on plaintiff to prove their truth and this he must do by competent evidence. A mere
reiteration of the general statement of his original affidavit in the language of the stat-
ute, or a statement of mere opinion or belief, is not sufficient (51-285, 53+634). Where
counter affidavits clearly and specifically state a badge of fraud they are not overcome
or sufficiently contradicted by the general statements in the moving affidavits denying
fraud (60-18, 61+684).

6. Grounds for vacating—A writ may be vacated eitlier because the statute has not
been complied with in its allowance and issuance or because the statements in the affi-
davit for its allowance are untrue (18-541, 485). It is not a ground for vacating that
officer has levied on property not subject to levy. The question on a motion to vacate
is the validity of the writ and it cannot be vitiated by any irregularity in the officer ex-
ecuting it (5-60, 50; 60-18, 61+684). Court cannot try question whether plaintiff has or
has not a cause of action or defendant a valid defence (5-Go, 50. See 7-345, 271; 60-18,
61+684).

7. Motion by non-resident—74-4, 76+787.
8. Appeal from order refusing to dissolve—60-501, 62+1133.
9. Appeal from order dissolving—79-153, 81+830.
10. Question on appeal—14-243, 179; 24-319; 25-4G1; 51-285, 53+634; 60-17, 61+672;

60-18, 61+684; 76-54, 78S-S78; 38-382, 37+799; 86-308, 3+978.
11. Possession of property pending appeal—10-470, 42+S98; 79-153, 81+830.

4224. Attached property retaken, when—Damages—Should any of the at-
tached property belonging- to the defendant pass out of the sheriff's hands
without being- converted by him into money, he may retake the same, and
for that purpose shall have all the powers originally conferred by the writ;
and any person who shall conceal or wilfully withhold such property from the
sheriff shall be liable for double damages, at the suit of the party injured.
(5298)

4225. Satisfaction, discharge, etc.—Real estate—An attachment of real
estate may be released by filing for record with the register of deeds:

1. A certified copy of an order of the court vacating the attachment, or of a
final judgment in defendant's favor, or a satisfaction of judgment in plaintiff's
favor, rendered in such action.
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2. A certificate of satisfaction or discharge of the attachment, executed and
acknowledged by the plaintiff or his attorney, as required for the satisfaction
of a mortgage.

3. A deed of release of the attached premises, or of any part or interest
therein, in which case the parts or interests not described in the deed shall
remain subject to the attachment lien.

Such attachment may also be released by an entry in the margin of the
record, signed by the plaintiff or his attorney, acknowledging such release.
(5302, 5303)

4226. Same—Personal property—When an attachment of personal prop-
erty has been made by filing a copy of the writ with any public official, its dis-
charge shall be effected by filing in the same office any instrument of release

' mentioned in § 4225. (5305)

4227. Same, when action is abandoned—If no judgment be entered within
three years after the attachment, any party interested in the attached prop-
erty, whether a party to the action or not, may move the court therein for its
release. And if it be made to appear that no proceeding has been taken in the
action within the preceding three years, or from other evidence that the action
has been abandoned, such motion shall be granted. (5302)

53-2.-JO, 54+1118.

4228. Attachments and releases—Record and index—AH copies of writs of
attachment filed for record with the register of deeds, and all satisfactions or
releases of attachments of real estate thereunder, shall be recorded in the
books provided for the record of mortgages, and shall be indexed as if the de-
fendant in the attachment were a mortgagor and the plaintiff a mortgagee.
(5302,. 5304)

GARNISHMENT

4229. Affidavit—Garnishee summons—Title of action—In an action in a
103-M229- 70 court of record or justice court for the recovery of money, if the plaintiff, his
H4-NW 257 agent or attorney, at the time of issuing the summons, or at any time during

the pendency of the action, or after judgment therein against the defendant,
files with the clerk of the court, or, if the action is in a justice court, with the
justice, an affidavit stating that he believes that any person (naming him) has
property or money in his hands or under his control belonging to the defendant,
or that such person is indebted to the defendant, and that the value of such
property or the amount of such money or indebtedness exceeds twenty-five
dollars, if the action is in the district court, or ten dollars if in a justice court,
a summons may be issued against such person, as hereinafter provided, in
which summons and all subsequent proceedings in the action the plaintiff
and defendant shall be so designated, and the person against whom such sum-
mons issues shall be designated as garnishee. (5306)

Affidavit sufficient if it conforms to statute (55-102, 56+581). While it is somewhat
in the nature of a complaint against the garnishee its sufficiency is not to be determined
by the ordinary rules of pleading. In an action against two defendants an affidavit
that the garnishee "is indebted to the said defendants in an amount exceeding the sum
of fifty dollars" is sufficient to charge the garnishee for a debt due from him to one of
the defendants alone (61-404, 63+1078). Need not allege that garnishee is corporation
(55-102, 56+581), May be dated prior to commencement of action (47-581, 50+823).
When jurisdictional (61-404, 63+1078. See 5-347, 279; 3-360, 253; 9-55, 44). Must be
filed before the garnishee summons is issued (3-360, 253). Objection to affidavit held
waived (61-404, 63+1078). Cited as to affidavit in justice court (77-426, 80+356).

4230. Proceedings in justice court—If the action is in a justice court, the
summons shall be issued by the justice, and shall require the garnishee. to
appear before him at a time and place specified therein, not less than six nof
more than twelve days from the date thereof, to answer under oath such ques-
tions as may be put to him touching his indebtedness to the defendant, and
any property or money of the defendant in his possession or under his con-
trol, which summons shall be served and returned in the same manner as a
summons against a defendant, except that the service must be personal. A
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copy of such summons, together with a notice to the defendant stating the
*ime, place, and manner of service upon the garnishee, and signed by the jus-
tice or the officer who served the same, and requiring the defendant to appear
and take part in the examination, shall be served upon the defendant at least
three days before the time specified in the summons for the appearance of the
garnishee. (5307)

4231. In district court—In actions in the district court such summons may
be issued by the plaintiff or his attorney in the action, and shall be served and WS-M . ^
returned in the same manner as a summons issued against a defendant, except v 257

that the service shall be personal. It shall require the garnishee to appear
before the court in which the action is pending, or the judge or clerk thereof,
or a court commissioner of the county in which the action is pending, at a
time and place specified therein, not less than twenty days from the service
thereof, and answer touching his indebtedness to the defendant, and any prop- •
erty or money of the defendant in his possession or under his control. A copy
of the summons, together with a notice to the defendant stating the time,
place, and manner of service thereof upon the garnishee, signed by the
plaintiff or his attorney, or the person or officer who served the summons upon
the garnishee, and requiring the defendant to appear and take part in such
examination, shall be served upon the defendant at least ten days before the
time specified in the summons for the appearance of the garnishee. Such

• notice and copy of the summons may be served in the same manner as a sum-
mons in ordinary cases. (5308)

Cannot be issued until filing of affidavit (3-360, 253; 9-55, 44). Issues without order
of court (9-55, 44). Need not run in name of state (12-80, 43). Several persons may
be included as garnishees in same summons. Summons held to designate sufficiently
court or officer before whom returnable (74-448, 77+206). Objection to Summons and
service held waived (9-55, 44; 55-102, 56+581). District court in which judgment orig-
inally entered held to have sole jurisdiction of garnishment proceedings (93-348;
101+502). Cited (30-191, 14+884).

4232. Effect of service on garnishee—Fees—The service of the summons
upon the garnishee shall attach and bind all the property and money in his G- "f'';;'-
hands or under his control belonging to the defendant, and all indebtedness
owing by him to the defendant at the date of such service, to respond to final
judgment in the action. He may be compelled to disclose under oath respect-
ing all matters contained in the affidavit: Provided, that no person shall be
obliged to appear as garnishee unless the fees for one day's attendance and
mileage allowed by law be paid or tendered in advance. (5308, 5309; '01 c.
186)

Does not affect property acquired subsequent to service (2-310, 265; 69-128, 71+925).
What constitutes "control" (23-475). Cited (21-42; 30-191, 14+884; 32-66, 19+346; 60-
362, 62+396; 75-118, 77+568; 85-313, 88+848).

4233. Property subject to garnishment—All moneys and other personal
property, including such property of any kind due from or in the hands of an
executor or administrator, and all written evidences of indebtedness, whether
negotiable or not, or under or over due, may be attached by garnishment; and
money or any other thing due or belonging to the defendant may be attached
by this process before it has become payable, if its payment or delivery does
not depend upon any contingency; but the garnishee shall not be compelled to
pay or deliver the same before the time appointed by the contract (5310,
5315, 5316)

1. Held garnishable—Debt owing to a non-resident, the debtor being within the
state (50-405, 52+905; 30-244, 15+113. See 72-383, 75+740; 80-478, 83+452; 88-456, 93+520);
legacy in hands'of executor (81-484, 84+332; 84-353, 87+944); indebtedness incurred by
receiver operating railroad under federal court (58-145, 59+987); property under "con-
trol" of garnishee (23-475); United States voucher (21-42); bond of state deposited with
trustee (3-389, 282); money in hands of garnishee which in equity and good conscience
belones to defendant (24-452; 80-473, 83+448); money in hands of stake-holder on bet
(80-473, 83+448); stock in foreign corporation (60-362, 62+396); debt due from warehouse-
man for loss of goods stored (76-8, 78+864); promissory note (33-464. 23+846).

2. Held not garnishable—Debt owing by and to a non-resident (72-383. 75+740; 80-
478, 83+452; 88-456, 93+520); property in hands of common carrier for shipment be-
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yond state (61-104, 63+256; 81-247, 83+986. See 86-33, 90+7; 92-20, 99+365); contingent
liability (12-279, 183; 23-545; 41-317, 43+65. See 58-145, 59+987; 76-8, 78+864); property
in CUstodia legis (32-60, 19+347; 32-65, 19+347; 32-66, 19+346; 16-210, 384; 58-145,
59+987; 43-38, 44+524; 49-133, ,51+665; 33-464, 23+846; 35-194, 28+252; 94-505, 103+711).

4234. In what cases garnishment not allowed—No person or corporation
shall be adjudged a garnishee in any of the following cases:

1- By reason of any money or other thing due to the defendant, unless at
the time of the service of the summons the same is due absolutely, and with-

99-M42-4 soe out Depending on any contingency.
S. By reason of any debt due from such garnishee on a judgment, so long as

he is liable to an execution thereon.
3. By reason of any liability incurred, as maker or otherwise, upon any

draft, bill of exchange, or promissory note. (5312)
Subd. 1 (12-279, 183; 23-545; 41-317, 43+65. See 58-145, 59+987; 76-8, 78+864). Subd.

2 (88-456, 93+520). Subd. 3 (1-54, 37; 5-468, 378; 7-325, 254).

4235. Examination of garnishee—Upon his appearance before the court or
103 M235 officer named in the summons, at the time specified therein or to which an

adjournment may be had, and the filing of proof of the service upon the de-
fendant of such summons and notice, the garnishee shall be examined on oath
touching the matters alleged in the affidavit, and full minutes of the examina-
tion shall be taken by the examining officer and filed with the clerk. If the
defendant does not appear at the time and place specified in the summons for
the appearance of the garnishee, and it appears that the plaintiff has been

. unable to notify him, the examining officer may postpone the examination for
such reasonable time as may be necessary for that purpose, and thereupon
service of such summons and notice, together with notice of the time to which
the examination is postponed, shall be served upon defendant, at least ten
days if in the district court, and three days if in justice court, before the day
to which the examination is postponed: Provided, that if the plaintiff, his
agent or attorney, files with the examining officer an affidavit that the defend-
ant is not a resident of this state, and is not within the same as affiant verily
believes, the examination shall proceed as if the summons and notice had been
served upon defendant or he had duly appeared. (5317)

No provision for pleading on part of garnishee. Plaintiff has right to examine gar-
nishee so as to bring out all the facts in order that court and not garnishee may deter-
mine latter's liability. Garnishee should be permitted to state .matters in defence or
setpff (72-263, 75+375; 49-521, 52+139). Disclosure of garnishee conclusive on plaintiff.
Evidence in corroboration of garnishee admissible but not evidence in contradiction
(21-42; 4-381, 288; 5-468, 378; 3-389, 282, 293; 41-498, 43+831; Pitzl v. Winter, Filed
Dec. 22, 1905). ' Applications for further disclosure on ground of mistake, inadvertence
or excusable neglect addressed to discretion of court (49-521, 52+139). Statute does not
contemplate findings of fact by court (42-112, 43+794).

4236. Garnishment of corporations—A corporation may be garnished, and
may appear by its cashier, treasurer, or such other officer or person as it shall
appoint, and the disclosure of such officer or person shall be considered the
disclosure of the corporation; but if it appears to the court that some other
person connected with the corporation is better acquainted with the subject

• matter than the one making the disclosure, such person may be cited to appear
and answer in the proceeding, and, if he shall neglect or refuse to attend,
judgment may be entered as hereinafter provided upon default. Service upon
an agent of a foreign corporation doing business in this state shall be service
upon such corporation. (5311)

72-203, 75+375; 80-73, 82+1108.
4237. Same—Municipal corporations, etc.—Procedure—The salary or

wages of any officer of, or person employed by, a county, town, city, village,
or school district, or by any department thereof, shall be liable to garnish-
ment, attachment, and execution, except as exempted by law. In the case of
such officer, the £?arnishee summons, writ of attachment, or execution shall
be served upon the auditor, treasurer, or clerk of such body, or department
thereof of which he is an officer; and in other cases such process shall be
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served upon the officer in whose office, or the head of the department in
which, or the presiding officer of the body by which, such person is employed;
and the disclosure, in a case of garnishment, or the certificate, in case of
execution, shall be made by the officer or person so served, or by some per-
son having knowledge of the facts designated by him: Provided, that when
the garnishee summons is returnable elsewhere than in the town, city, or vil-
lage where such officer resides, or in which his office is located or his duties
are usually performed, he shall not be required to appear at the time and
place therein specified, but, upon application of the plaintiff, the court or
justice shall by order appoint a referee to take the disclosure at a time and
place therein specified, within such town, city, or village, upon six days' writ-
ten notice to the garnishee and to the defendant. If the plaintiff, his agent
or attorney, files with the referee an affidavit that the defendant is not a resi-
dent of this state and cannot be found therein, as affiant verily believes, the
examination may proceed without notice to the defendant. When payment
is made by such debtor pursuant to a judgment against him as garnishee,
or upon levy of execution, a certified copy of the judgment or execution,
with a certificate of satisfaction to the extent of such payment indorsed
thereon, shall be delivered to the treasurer of the debtor as his voucher for
such payment. ('01 c. 96)

103+716.

4238. When property garnished exceeds claim—Whenever it appears that
the property garnished is more than sufficient to pay the amount claimed in
the complaint, and the probable interest and costs which may accrue to the
plaintiff, the court, upon motion, may make an order releasing such excess
from the garnishment. ('01 c. 186)

4239. Claimant of property to be joined—If it appear from the evidence,
or otherwise, that any person not a party to the action has or claims an in-
terest in any of the garnished property antedating the garnishment, the exam-
ining officer may permit such person to appear in the action and maintain his
right; and if he do not so appear, may direct that he be notified to appear or
be barred of his claim. The notice in such case may be served in any man-
ner that such officer shall direct, and the person so appearing or notified shall
be joined as a party to the action and be bound by the judgment. (5318)

1. Statutory procedure exclusive—54-47, 55+827.
2. Necessity of summoning claimant—38-526, 38+700.
3. Pleading—Burden of proof—Affirmative on claimant who must serve first plead-

ing in form of complaint in intervention to which plaintiff may answer (54-47, 55+827;
22-309; 32-381, 20+334; 68-325, 71+383). Complaint need not allege matter appearing on
record in garnishment proceedings (34-455, 87+1132). May be aided by answer (33-262,
22+543). Claimant may rest his claim on disclosure alone (22-309),

4. Answer^Plaintiff has twenty days to answer (55-231, 56+818). Need not allege
in answer facts alleged in original complaint or which appear of record in main action
(54-17, 55+827; 84-455, 87+1122).

5. Practice—Claimants should be brought in or allowed to intervene by formal or-
der (27-85, 6+445; 38-526, 38+700). Personal service of order outside state void (38-526,
38+700). On issues formed by complaint in intervention and answers thereto the par-
ties are entitled to a trial as in ordinary actions (55-231, 56+818; 42-112, 43+794).
Neither party entitled to jury trial as of right (See 61-398, 63+1075; 54-47, 55+827).
Claimant must have same opportunity to protect his interest as is accorded to party to
ordinary action (22-309). On trial by court findings of fact should be made (42-112,
43+794). Claimants may move to discharge garnishee (33-262. 22+543).

6. Evidence—Disclosure of garnishee admissible in favor of claimant (67-281.
69+909). Under allegation of ownership in complaint of claimant and denial in answer
of plaintiff the latter may introduce any evidence to impeach title of claimant (54-47,
55+827; 32-529, 21+733; 32-381, £0+334. See 71-211, 73+729).

7. judgment—83-394, 86+411.
8. Costs—28-63, 9+7G; 83-394, 86+411.

4240. Proceedings when debt or title is- disputed—If the garnishee hold
the garnished property by a title that is void as to defendant's creditors, he
may be charged therefor although the defendant could not have maintained
an action against him therefor: but in this, and in all other cases where the
garnishee, upon fu l l disclosure, denies hi? l iabil i ty as such, the plaintiff may
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move the court at any time before the garnishee is discharged, on notice to
both the defendant and garnishee, for leave to file a supplemental complaint
making the latter a party to the action, and setting forth the facts upon which
he claims to charge him; and, if probable cause is shown, such motion shall
be granted. The supplemental complaint shall be served upon both defend-
ant and garnishee, either or both of whom may answer, and the plaintiff may
reply- The issues thus made up shall be brought to trial and tried as in other
actions. (5319)

1. Exclusive mode of controverting disclosure—10-396, 315; 21-42; 41-498, 43+331.
See 19-149, 113; Pitzl v. Winter, Filed Dec. 22, 1905.

2. Not matter of right—28-63, 9+76.
3. Diligence—Renewal of motion—78-480, 81+391.
4. Waiver—When plaintiff submits liability of garnishee on disclosure alone he can-

not afterwards petition for leave to file supplemental complaint (28-63, 9+76).
5. Service of notice and complaint—33-464, 23+846.
6. When not allowed—Will not be allowed if facts disclosed by garnishee in them-'

selves warrant judgment against him (23-175; 21-42; 74-470, 77+409). Statute not appli-
cable when claim made by third party (54-47, 55+827).

7. Practice—Supplemental complaint is to be construed in connection with the orig-
inal complaint and it is not necessary to repeat in the former the allegations of the lat-
ter (71-211, 73+729. See 54-47. 55+827; 76-8, 78+864; 84-455. 87+1122). On issues formed
by the supplemental complaint and answer thereto the trial is governed by the same
rules of procedure and evidence as an ordinary civil action (71-211. 73+729; 42-112,
43+794). Court will take judicial notice of the entry of judgment against the defendant
in the main action (76-8, 78+864). Neither party entitled to jury trial as of right (61-
398, 03+1075. See 54-47, 55+827). Court should make findings of fact (42-112, 43+794).

. Proceedings to be deemed a continuation of garnishment proceedings (28-63, 9+76;
33-464. 23+846; 76-8, 78+864). Burden of proof (71-211, 73+729). Impeachment of gar-
nishee (33-464, 23+846).

8. Fraudulent conveyances—22-247; 71-211, 73+729; 73-171, 75+1124.
9. Judgment—67-281, 69+909.

4241. Judgment against garnishee—Default—When any person duly sum-
4241 moned as garnishee neglects to appear at the time specified in the summons,

-M - 506 or wjthjn two hours thereafter, he shall be defaulted, and a judgment pay-
able in money shall be rendered against him for the amount of damages and
costs recovered by the plaintiff in the action against the defendant, and execu-
tion may issue therefor directly against the property of such garnishee; but
the court, upon good cause shown, may remove such default, and permit the

.garnishee to appear and answer on-such terms as may be just. (3320)
Relief from default (10-162, 130; 43-191, 45+427). Default held properly entered

where garnishee appeared by attorney and merely offered to file affidavit of no indebt-
edness (72-263, 75+375). Costs include disbursements (23-71).

4242. Same, when rendered—Discharge—Transfer of action—No judg-
ment shall be rendered against a garnishee until after judgment is rendered
against the defendant; but a garnishee may be discharged after disclosure, if
it appears that he ought not to be held. . Whenever he is not so discharged,
the cause shall be continued to abide the result in the original action; and in
case any such original action, pending in a court not of record, shall be trans-
ferred under the provisions of law to any other court except by appeal, any
garnishee action, the judgment in which is conditioned on the judgment in
said original action, shall be transferred therewith, and written notice of such
transfer, specifying the court to which the same is made and the time, which
shall not be less than two days after service of the notice, when such gar-
nishee action will be heard, shall be served by the plaintiff on the garnishee.
Such transfer shall carry with it all proceedings already had and any dis-
closure made therein. (5331)

Judgment can be rendered against a garnishee on his disclosure only when he ad-
mits that he is owing the principal debtor, or that he has in his possession or under his
control property belonging to such debtor, or when the facts stated in his disclosure
show beyond a reasonable doubt that such is the case (41-498, 43+331; 3-3S9, 282; 4-381,
288; 5-4G8, 378; 49-521, 52+139; 69-128, 73+925; 30-387, 15+675). Judgment cannot be
ordered until the disclosure is closed (27-85, 0+445). To render the garnishee liable
there must be a formal judgment entered (25-509; Pitzl v. Winter. Filed Dec. 22, 1905).
When a garnishee is discharged there is no entry of judgment and he is not entitled
to costs (41-3, 42+539; 103+709). If the debt sought to be reached appears from the
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disclosure to belong to a third party the garnishec should be discharged, unless the
third party is brought in (31-40, 16+455; 38-52G, •iS+700).

4243. Proceedings when venue is changed—In case of a change of venue,
in an action in the district court, before the garnishee has fully disclosed, the
disclosure may be taken or completed regardless of such change, unless the
defendant at whose instance the change was made shall otherwise require.
If the change be ordered by the court, the order, upon request of the moving
defendant, shall direct when, where, and before whom the examination shall
proceed; otherwise the defendant shall serve, with his demand, written notice
of such time and place, and of the court or officer before whom the examina-
tion will proceed. If such notice be not given and filed, the clerk shall
retain all papers relating to the garnishment until the disclosure is completed.
The place of disclosure, when changed, shall be within the county to which
the action is transferred, unless the parties otherwise agree, and the time
thereof not more than ten da^s later than that previously fixed; and the
plaintiff shall pay to the garnishee additional mileage if the distance be in-
creased. (5321)

4244. Who may take disclosure—Court commissioners, clerks of the dis-
trict court, and referees appointed by the court for that purpose are author-
ized and required to take the disclosure of any garnishee, together with any
other testimony offered by the parties to the action, and report the same to
the court. All testimony shall be taken subject to any seasonable objection
thereto. Any examining officer, other than the judge, shall receive, from the
plaintiff ten cents a folio for taking the disclosure, and the fee so paid may be
taxed in the judgment against the garnishee, No judgment shall be rendered
against the garnishee unless ordered by the court. (5322-5324)

Order of court for judgment necessary (25-509; 93-348, 101-5-502).

4245. Disclosure before return day—When any person is summoned as a '"
garnishee in the district court, he may appear before the officer named in
the summons at any time before the return day thereof, and with the con-
sent of the plaintiff, to be certified by such officer, make his disclosure with
like effect as if made at the time specified in the summons. If the plaintiff
will not consent to such disclosure, the garnishee, in case he is compelled to
be absent from the county until after the return day of the summons, may
make affidavit to that effect, which, with a notice of the time and place of
making his disclosure before the same officer, he shall serve on the plaintiff
or his attorney at least twenty-four hours before the time therein fixed for
taking the same. On proof of such service, his disclosure shall be taken as
hereinbefore provided, and with like effect. (5332, 5333)

4246. Amount of judgment—Effect—Judgment against a garnishee shall
be rendered, if at all, for the amount due the defendant, or so much thereof
as may be necessary to satisfy the plaintiff's judgment against such defend-
ant, with costs taxed and allowed in the proceeding against the garnishee.
Such judgment shall acquit and discharge the garnishee from all claims of
all the parties to the process in and to the property or money paid, delivered,
or accounted for by such garnishee by force of such judgment. (5331, 5339)

1. Amount of judgment—Interest (67-365, 69+1100). Disbursements (23-71).
2. Effect of judgment against garnishee—On garnishee (3-360, 253; 15-241, 187; 23-

23(0. On claimants (33-262. 22+543; 38-526, 38+700). On the res (See 3-389, 282, 297;
53-327, 55+141; 58-145", 59+987).

4247. Duty and rights of garnishee—When any person is charged as gar-
nishee by reason Of any property in his possession other than an indebtedness
payable in money, he shall deliver the same, or so much thereof as may be
necessary, to the officer holding the execution, and such property shall be
sold and the proceeds accounted for in the same manner as if it had been
taken on execution against the defendant; but the garnishee shall not be
compelled to deliver any specific articles at any other time or place than as
stipulated in the contract between him and the defendant. (5325)

Not required to deliver contrary to contract (61-104, 63+256; 81-247, 83+986; 86-33,
90+7).
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4248. Court may determine value, make orders, etc.—Upon application of
any party in interest, on notice, the court may determine the value of any
property so in the hands of the garnishee for delivery, and may make any
order relative to the keeping, delivery, and sale thereof, or touching any of the
property attached, that is necessary to protect the rights of those interested,
and at any time after the service of the garnishee summons may require the
property or money so attached to be brought into court or delivered to a re-
ceiver by it appointed. (5326)

25-509.

4249. Proceedings when garnishee has lien—If it appear that the gar-
nishee has a lien on such garnished property, or that it is in any way liable
for the payment of a debt due to him, the plaintiff, on motion, may be per-
mitted to pay the amount thereof, and the.amount so paid shall be repaid to
plaintiff, with interest, out of the proceeds of the sale of such property. If
the garnishee refuses or neglects to comply with any order of the court in the
premises, he may be punished for a contempt, and also shall be liable to the
plaintiff for the value of such property, less the amount of his lien: Pro-
vided, that he may sell the property to satisfy such lien, if a sale be author-
ized by his contract, at any time before such payment or tender. (5327-
5329)

20-411, 363; 27-32, 6+406; 33-464, 23+846.

4250. Garnishee not liable for destruction—If any such garnished prop-
erty be destroyed without negligence of the garnishee, after judgment and
before demand by the officer holding the execution, the garnishee shall be
discharged from all liability to the plaintiff for the non-delivery thereof.
(5330)

4251. Fees and allowances of garnishee—A garnishee who appears and
submits himself to examination, as herein provided, shall be allowed his fees
and mileage for attendance at the rate allowed by law to a witness, and in
extraordinary cases, such further sum as the court shall deem reasonable for
his counsel fees and other necessary expenses. If he be charged as a gar-
nishee, the amount of such allowances may be retained out of the property in
his hands, and, if charged on account of specific articles of personal property,
he shall not be required to deliver the same to the officer until payment
thereof; and, if he be not held as a garnishee, he may recover judgment there-
for against the plaintiff. (5334-5336)

Counsel fees (19-414, 359). Costs include disbursements (23-71). Cited (23-239;
41-3, 42+539).

4252. Plaintiff's costs limited—Except when the garnishee fails to appear,
the plaintiff shall in no case recover a greater sum for costs, including fee?
and costs allowed the garnishee, than the amount of damages recovered of
the defendant. (5337)

Costs include disbursements (23-71).

4253. Minimum judgment in justice and district courts—No judgment
shall be rendered against a garnishee in a justice court where the judgment
against the defendant is less than ten dollars, exclusive of costs, nor where
the indebtedness of the garnishee to the defendant, or the value of the prop-
erty or money of the defendant in the hands of the garnishee or under his
control, as proved, is less than ten dollars. If the action is in the district
court, no judgment shall be rendered against the garnishee where the indebt-
edness proved against him, or the value of the money or property of the de-
fendant in his hands or under his control, is less than twenty-five dollars; and
in all such cases the garnishee shall be discharged, and shall recover his
costs, and have execution therefor against the plaintiff. (5338)

77-426, 80+356; 41-3, 42+539.

4254. Discharge not a bar—If any person summoned as a garnishee is dis-
charged, the judgment shall be no bar to an action brought against him by
the defendant or other claimants for the same demand. (5340)
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4255. Garnishment by defendant—Whenever the defendant shall recover
judgment against the plaintiff , or shall set up in his answer a counterclaim
exceeding in amount the sum admitted in such answer to be due to the plain-
tiff, he may institute and prosecute garnishment proceedings under this sub-
division as if he were plaintiff. And for the purposes of such proceedings
he shall be considered as plaintiff, and the plaintiff as defendant, and his an-
swer shall be deemed a complaint. (5343)

4256. Discharge of attachment or garnishment—At any time before the
entry of judgment, the defendant whose property has been attached or gar- 103_jt

25? g
nishcd may secure its release by giving a bond, approved by a judge or
court commissioner if the action is in the district court, by the judge if in a
municipal court, and by the justice if in justice court, in a penal sum at least
double the amount claimed in the complaint, or if the value of the property
attached or garnished is less than such amount, then in double such value,
conditioned to pay any judgment recovered against him in the action, or so
much thereof as shall equal such value. The officer approving such bond
shall make an order discharging such attachment or garnishment and re-
leasing the property. Such order shall become effective upon filing the same
with such bond in the court in which the proceedings are pending, and, in the
case of garnishment, serving a copy of the order on the garnishee. (5299,
5342)

1. Discharge of attachment—Only defendant can proceed under statute (3O-3C6,
15+673). Obtaining release on bond a waiver of right to move to vacate (46-1%,
48+776). Defective bonds (21-434; 31-448,18+281; 39-174,39+69). Liability on bond
(21-434; 31-448, 18+281). Cited (64-10, 65+949).

2. Discharge of garnishment—Liability on bond (64-10, 65+949). Cited (25-509; 38-
539, 38+701).

4257. Appeals—Any party to a garnishment proceeding deeming himself
aggrieved by any order or final judgment therein may remove the same from
a justice's court to the district court, or from the district court to the supreme
court, by appeal, in like cases, in the same manner and with like effect as in a
civil action. (5341)

Order discharging garnishee, whether on examination or not. appealable (41-3,
42+539; 103+700). Order against garnishee for judgment not appealable (2fi-317, 4+45).
Order refusing to discharge garnishee not appealable (84-353, 87+944). Order refusing
to set aside proceedings not appealable (5-347, 279). Judgment on appeal (22-309).
Right of stranger to appeal (4-116, 77). Appeal from justice court to municipal court
UO-378-, 42+86).

INJUNCTION

4258. How issued—Effect on running of time—The writ of injunction
shall issue when ordered by the court or a judge thereof, and shall be tested
and sealed as other process. The period during which the performance of an
act is stayed by injunction shall form no part of the time within which such
performance is allowed or required by law. (5343)

41259. Temporary injunction1 when authorized—When it appears by the
complaint that the plaintiff is entitled to the relief demanded, and such relief
consists wholly or partly in restraining the commission or continuance of
some act which, if permitted during the litigation, would work injury to the
plaintiff, or when during the litigation it appears that the defendant is about
to do, or is doing, or threatening, procuring, or suffering to be done, some
act in violation of plaintiff's rights respecting the subject of the action, and
tending to make the judgment ineffectual, a temporary injunction may be
granted to restrain such act. And where, during the pendency of an action,
it appears by affidavit that the defendant threatens or is about to remove or
dispose of his property, with intent to defraud his creditors, a temporary
injunction may be granted to restrain such removal or disposition. (5344)

Temporary mandatory injunction may be allowed (56-188, 57+471). Purpose of tem-
porary injunction is to maintain matter in controversy in existing condition until a
decree (26-479, 5+365). May be allowed although plaintiff does not ask for permanent
injunction in complaint (55-482, 57+208). Granting temporary injunction a matter rest-
ing in judicial discretion. Such discretion is to be influenced by a consideration of the
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relative injury and inconvenience which may be likely to result to the parties, respect-
ively, from the allowance or disallowance of the writ (53-335, 55+140; 17-457, 434; 67-36.
69+478; 80-214, 83-5-140; 88-372, 93+118). Not granted except for protection of rights
which are clear and to avoid irreparable injury. When the answer denies all the equi-
ties set up in the complaint and a petition for a temporary injunction discloses no
others it is improper to grant the writ (9-103, 93; 70-482, 73+412).

4260. Notice of application—Restraining order—Such injunction shall be
granted only upon motion or order to show cause, but the defendant may be
restrained by order until the decision of the court or judge granting or refus-
ing the same. It may be granted at the time of commencing the action, or
at any time afterwards before judgment, upon its appearing satisfactorily to
the court or judge, by affidavit, that sufficient grounds exist therefor. A copy
of the affidavit must be served with the injunction. But no order restraining
a sale of real estate upon execution or foreclosure by advertisement shall be
made unless the rights of the applicant would be prejudiced, nor unless a
satisfactory excuse be shown for the failure to apply for the injunction in
time for a hearing upon notice before the day of sale. (5345, 5346, 5348)

If a complaint is verified and its allegations are positive an injunction may issue
thereon without an affidavit (10-23, 8; 32-313, 20+241). Restraining order (47-369, 372,
50+332: 78-464, 81+323; 83-246, 86+83). Execution and foreclosure sales (17-457, 434; 45-
59, 47+31G).

4261. Bond required—Damages, how ascertained—When not otherwise
especially provided by law, the applicant for the writ, before the same issues,
shall give a bond in the penal sum of at least two hundred and fifty dollars,
executed by him or some person for him as principal, approved by the court
or judge, conditioned for the payment to the party enjoined of such damages
as he shall sustain by reason of the writ, if the court finally decides that the
party was not entitled thereto. The court, on motion, may require additional
security, and, upon failure to furnish the same, shall dissolve the injunction.
The amount of such damages may be ascertained by a reference or otherwise,
as the court shall direct, in which case the sureties shall be concluded as to
the amount, but the damages shall be recoverable only in an action on the
bond. (5347)

Remedy on bond exclusive. Objection to sufficiency of bond (32-277, 20+195). Ne-
cessity of new bond when additional parties brought in (78-464, 81+323). Liability on
bond (32-277, 204-195; 43-507, 45+1134; 34-329, 25+636; 72-185, 75+17; 76-129, 78+970; 87-
285, 91+1113; 91-392, 98+197).

RECEIVERS

4262. When authorized—A receiver may be appointed in the following
cases:

1. Before judgment, on the application of any party to the action who shall
show an apparent right to property which is the subject of such action and is
in the possession of an adverse party, and the property, or its rents and
profits, are in danger of loss or material impairment, except in cases wherein
judgment upon failure to answer may be had without application to the court.

2. By the judgment, or after judgment, to carry the same into effect, or to
preserve the property pending an appeal, or when an execution has been
returned unsatisfied and the judgment debtor refuses to apply his property in
satisfaction of the judgment.

3. In the cases provided by law. when a corporation is dissolved, or is
insolvent or in imminent daneer of insolvency, or has forfeited its corporate
rights; and, in like cases, of the property within this state of foreign corpora-
tions.

4. In such other cases as are now provided by law, or are in accordance
with the existing practice, except as otherwise prescribed in this section.
(5351)

Not exclusive (44-144, 46+297). Cited generally (24-464, 478). Subd. 4 (44-144,
46+297).

4263. Court may order deposit, etc.—When it is admitted by the pleading
or examination of a party that he has in his possession or control any money
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or other thing capable of delivery, which, being the subject of the litigation,
is held by him as trustee for another party, or which belongs or is due to
another party, the court may order the same to be deposited in court or
delivered to such other party, with or without security, subject to further
direction. If such order be disobeyed, the court may punish the disobedience
as a contempt, and may also require the sheriff or other proper officer to take
the money or property and deposit or deliver it in accordance with the direc-
tion given. (5353, 5353)

JUDGMENT

4264. Measure of relief granted—As against a defendant who does not , __
answer, the relief granted to plaintiff shall not exceed that demanded in the IOI-M - 173
complaint. Against all others, he may have any relief consistent with the
complaint and within the issue actually tried. (5413)

1. On default—On default the relief which may be awarded the plaintiff is strictly
limited in nature and degree to the relief specifically demanded in the complaint and it
matters not that the allegations and proof would, justify different or greater relief (32-
193, 20+85; 32-293, 20+234; 37-182, 334-567; 47-464, 50+601; 55-53, 56+463; 34-395, 26+122;
68-112, 71+9; 89-470, 95+320).

2. After answer—In case there is an answer the court may grant any relief con-
sistent with the case made by the complaint and embrace'd within the issue (43-459,
45+866; 19-17, 1; 21-332; 22-564; 28-116, 9+584; 28-450, 10+773; 30-399, 16+462; 32-92,
19+393; 39-54, 38+763; 42-526, 44+1030; 35-451, 29+65; 37-455, 35+178; 46-277, 43+1113; 47-
464, 50+601; 58-39, 59+822; 46-548, 49+323, 646; 58-149, 59+988; 69-543, 72+814; 45-203,
47+642; 22-92; 81-272, 83+1084; 74-484, 77+298, 539; 73-58, 75+756; 78-221, 80+970). Re-
lief must be granted on issues .litigated by consent (See § 4185 Note 3). In actions for
damages greater damages than prayed cannot be recovered, although there is an an-
swer, but this limitation may always be avoided by amendment (1-126, 101; 3-134, 80;
57-234, 59+304; 72-344, 75+208, 76+41.) When a court once takes jurisdiction of a cause
it is its dutv to determine all rights and obligations pertaining to the subiect matter and
to grant full measure of relief (20-511, 459; 8-87, 62; 5-304, 240; 24-4; 32-445, 21+472; 40-
184, 41+815; 47-179, 49+739; 51-300, 53+638; 26-179, 2+489; 73-474, 76+268; 92-306, 99+886).
The prevailing party must be given such relief, either legal or equitable, as he proves
himself entitled to, without regard to the prayer for relief. A plaintiff cannot be
thrown out of court because he has mistaken the character of his cause of action and
remedial right, but only when he has failed to show himself entitled to any relief on the
facts proved within the allegations of his complaint. The court, disregarding plaintiff's
theory of the case and prayer for relief, should consider the facts proved within the
allegations of the complaint in connection with the whole body of the substantive and
remedial law of the state and grant relief accordingly—either legal or equitable (30-310,
15+254; 31-239,17+385; 47-137,49+693) or a blending of both (51-300, 53+638; 73-6,
75+759; 71-331, 73+1086; 31-173, 17+282; 46-422, 49+237; 86-365, 90+767). Relief of an
equitable nature may be awarded in an action of a legal nature and vice versa (51-300,
53+638; 47-179, 49+739; 47-131, 49+688; 20-178, 163; 31-173, 17+282).

4265. Judgment between parties and against several defendants—Judg-
ment may be given for or against one or more of several plaintiffs, or of sev-
eral defendants, and, when justice so requires, it shall determine the ultimate
rights of the parties on each side as between themselves. When two or more
are sued as joint defendants, and the plaintiff fails to prove a joint cause of
action against all, judgment mav be given against those as to whom the cause
of action is proved. And, when a several judgment is proper, the court in
its discretion may give judgment for or against one or more of the defend-
ants, leaving the action to proceed against the others. (5410-5412)

1. Between several parties—Object of statute to abolish common law rules and
make equity rules applicable to all actions (50-157, 52+527; 7-217, 159). It did not abol-
ish the common law rule that judgment must follow the complaint and that in an action
against several defendants on a joint contract the plaintiff must recover against all or
none (7-217, 159; 11-138, 87; 1-103, 81; 65-402, 67+1015). This rule, however, was abol-
ished by 1897 c. 303 (Sec §4282). Judgment may be rendered against part of several
defendants (66-487, 69+610, 1069; 73-454, 76+254).

2. Determining ultimate rights of parties—The statute provides that the court may
"determine the ultimate rights of the parties on each side" (37-49, 33+544; 60-418,
62+543. See 22-1) but this determination must be confined to the issues presented by
the complaint. The relief which the defendants may have, as against each other, must
be framed on the facts involved in the litigation of ' the plaintiff's claim, and as a part
of the adiustment of that claim, and not on claims with which plaintiff has nothing to
<lo and are properly the subject of an independent action (50-157, 52+527; 55-489 57+
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210; 64-531, 67+639). If new issues are to be formed it must be by means of a cross-
complaint and even then the new issues must have relation to the subject of the original
action (69-319, 72+129).

3. On joint obligation—This provision was enacted, for the purpose of abrogating
the common law rule that in an action on a joint obligation against several defendants
the plaintiff must recover against all or none. It overruled a line of early cases (7-217,
159; 11-138, 87; 1-103, 81; 22-203; 60-418, 62+543; 11-331, 234). Plaintiff may now al-
lege a joint contract and recover on proof of a joint and several contract or a joint con-
tract as to part of the defendants (27-56, 6+417; 47-574, 50+823; 60-336, 62+392; 60-418,
62+543; 56-8, 57+160; 22-540; 57-140, 58+872; 83-346, 86+344). Provision is apparently
unnecessary on account of a subsequent statute (See §4282).

4. Against one or more of several defendants—Provision held inapplicable to action
on joint obligation (65-402, 67+1015. See §4282). In action against maker, and guar-
antors of payment, of a promissory note, plaintiff may enter several judgment on
verdict against maker without waiting until trial of issues with other defendants
(57-374, 59+311; 71-185, 73+858). Matter rests in the discretion of the court and judg-
ment cannot regularly be entered without an order (57-267, 59+195).

4266. Same, how signed and entered—Contents—The judgment in all
cases shall be entered and signed by the clerk in the judgment book. A copy
thereof, also signed by the clerk, shall be attached to the judgment roll. It
shall conform to the verdict or decision, and clearly specify the relief granted,
or other determination of the case. (5414, 5421)

1. Entry by clerk—In all actions whether of a legal or equitable nature, whether
the trial is by jury, court or referee, the judgment is entered by the clerk (12-60, 27;
15-102, 77). He acts in a ministerial rather than a judicial capacity (69-491, 72+694;
13-46, 39). His act is the act of the court and the judgment entered is the judgment
of the court (15-102, 77; 10-178, 144; 3-67, 30; 36-341, 31+56; 4-473, 366).

2. Signing—It is provided by rule of court that "judgments and copies to annex
to the judgment roll shall in all cases be signed by the clerk, and no other signature
thereto shall be required" (Rule 45, District Court. See 11-45, 24; 3-67, 30). Failure
of clerk to sign judgment renders it irregular but not void (14-464, 346; 14-537, 408).

3. What constitutes judgment book—The statutes provide that the clerk shall keep
a judgment book in which shall be entered the judgment in each action (10-303, 238;
14-464, 346; 19-17, 1), and that the .judgment so entered shall specify clearly the
relief granted or other determination of the case (37-533, 35+377; 13-46, 39; 69-491, 72+
694). The writing out of the judgment in full by the clerk in the judgment book
constitutes the entry of judgment (10-303, 238; 15-63, 43; 37-533, 35+377; 13-46, 39;
19-452, 393). Regularly the judgment in the judgment roll is a copy of the judgment
in the judgment book (37-533, 35+377), but if the clerk irregularly enters the original
judgment in the judgment roll instead of in the judgment book the judgment is not
void (73-361, 76+199. See 77-54, 79+594).

4. Judgment must conform to decision—69-491, 72+694.

4267. Judgment in replevin—In an action to recover the possession of per-
sonal property, judgment may be rendered for the plaintiff and for the de-
fendant, or for either. Judgment for either, if the property has not been
delivered to him, and a return is claimed in the complaint or answer, may
be for the possession, or the value thereof in case possession cannot be
obtained, and damages for the detention, or the taking and withholding
thereof. When the prevailing party is in possession of the property, the
value thereof shall not be included in the judgment. If the property has been
delivered to the plaintiff, and the action be dismissed before answer, or if the
answer so claim, the defendant shall have judgment for a return, and dam-
ages, if any, for the detention, or the taking and withholding, of such prop-
erty ; but such judgment shall not be a bar to another action for the same
property or any part thereof. (5420)

Where the prevailing party is not in possession at the time of the trial the judgment
must always be in the alternative, that is, for the possession of the property, or the
value thereof in case possession cannot be obtained (14-343, 460; 14-554, 422; 21-51;
24-37; 24-383; 57-264, 59+189; 64-256, 66+974; 687293, 71+384; 68-303, 71+273; 83-351,
86+350; 88-56, 92+506). Neither party has a right to take a mere money judgment
(57-264, 59+189; 64-256, 66+974). When the prevailing party is in possession it is
error to insert the value of the property (34-506, 26+733; 78-1, 80+693). Successful party
has right to judgment for possession although he is in possession, for such judgment
determines the title (12-186, 114; 34-506, 26+733; 86-168, 90+376). Alternative judg-
ment for value of property is a money judgment which authorizes interest on amount
from date of order for judgment (90-336, 96+915). Where property has been delivered
to plaintiff and on the trial the action is dismissed for failure of proof defendant is
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entitled to judgment for a return'of the property or for its value, if in his answer he has
demanded such' return (68-303, 71+273). Where plaintiff's title is divested after suit
brought or before trial he can, as against the owner or person entitled to the pos-
session, recover only damages from unlawful detention up to the time his title or
right of possession was divested. He is not entitled to judgment for the return of the
property or for its value (42-102, 43+835). Right to alternative judgment may be
waived (37-509, 35+372; 3D-102, 38+801; 51-460, 53+761. See 60-525, 63+103). Judgment
for value as a bar (61-401, G3+1039).

4268. Treble damages for trespass—Whoever shall carry away, use, or
destroy any wood, timber, lumber, hay, grass,"or other personal property of
another person, without lawful authority, shall be liable to the owner thereof
for treble the amount of damages assessed therefor in an action to recover
such damages. But if he shall show, upon the trial, that he had probable
cause to believe that such property was his own, or was owned by the per-
son for whom he acted, judgment shall be given for the actual damages only,
and for costs. (5415, 5416)

The phrase "or other personal property" is limited to products of the soil (31-541,
18+821; 38-154. 36+102), Not applicable to master for trespass by servant (37-517,
35+379). Good faith as defence (58-84, 59+831).

4269. Damages for libel—In an action for damages for the publication of
.a libel in a newspaper, the plaintiff shall recover no more than special dam- ""•
ages, unless a retraction be demanded and refused as hereinafter provided.
He shall serve upon the publisher at the principal place of publication, a
notice, specifying the statements claimed to be Hbelous, and requesting that
the same be withdrawn. And if a retraction thereof be not published in as
conspicuous a place and type in said newspaper as were the statements com-
plained of, in a regular issue thereof published within one week after such
service, he may allege such notice, demand, and failure to retract in his com-
plaint, and may recover both special and general damages if his cause of
action be maintained. And, if such retraction be so published, he may still
recover general damages, unless the defendant shall show that the libclous
publication was made in good faith and under a mistake as to the facts. If
the plaintiff was a candidate for office at the time of the Hbelous publication,
no retraction shall be available unless published in a conspicuous place on
the editorial page, nor if the libel was published within one week next be-
fore the election: Provided, that this section shall not apply to any libel im-
puting unchastity to a woman. (5417, 54,18)

40-117, 41+93C; 45-303, 47+781; 46-432, 49+203; 63-384, 65+653; 74-452, 77+204; 81-333,
84+113.

4270. Judgment after death of. party—Judgment may be entered after
the death of a party upon a verdict, or decision upon an issue of fact, rendered
in his lifetime. Such judgment shall not be a lien on. real property of the •
decedent, but shall be payable, in the course of administration of his estate,
as if allowed by the probate court against his estate. (5422)

13-40, 39; 27-475, 8+383.

4271. Judgment roll, how made up—Upon entering the judgment, the \ov

clerk shall forthwith attach together and file, the following papers, which
shall constitute the judgment roll:

1. If the complaint be not answered, the summons and proof of its service,
the complaint, proof that no answer has been received, any report, decision or
order filed in the case, and a copy of the judgment.

2. In all other cases, the summons and pleadings, notices of motion and
orders made thereon, a copy of the judgment, the verdict, decision, or report,
all offers of the defendant, and all orders involving the merits of the action
and affecting the judgment. If any original paper be lost or withheld, the
court may permit a copy to be filed and used in its stead. A settled case or
bill of exceptions, if one be filed, shall be attached to the judgment roll upon

' the request of either party. (5423, 5434)
Regularly the making and filing of the judgment roll immediately follows the

entry of judgment in the judgment book and the judgment in the roll is a copy of the
judgment in the judgment book (13-46, 39; 37-533, 35+377), but this order of entry is
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not jurisdictional. Entry of the original judgment in the roll prior to its entry in
the judgment book does not render the subsequent proceedings void (73-361, 76+199;
77-54, 79+594). Proof of service of summons is included in the judgment roll (39-336,
40+163). Bond for costs not included (7-506, 412).

4272. Docketing judgments—Transcripts—Lien on land—Every judg-
W"-* 433 ment recluiring the payment of money shall be docketed by the clerk upon the
IOH-XW ' entry thereof, and, upon a transcript of such docket being filed with the clerk

I f t01 in any other county, such clerk shall also docket the same. From the time
4272 of such docketing the judgment shall be a lien, to the amount unpaid thereon,

lolii - 247 upon all real property in the county then or thereafter owned by the judg-
ment debtor. Such judgment shall survive, and the lien thereof continue, for
the period of ten years next after its entry, and no longer: Provided that, in
counties having a population of more than seventy-five thousand, no judg-
ment, except for taxes, shall be docketed until the judgment creditor, or his
agent or attorney, shall have filed with the clerk an affidavit, stating the full
name, occupation, place of residence, and postoffice address of the judgment
debtor, to the best of affiant's information and belief; and,'if such residence
be within an incorporated place having more than five thousand inhabitants,
the street number of both his residence arid place of business, if he have one,
shall be stated. If the clerk shall violate this provision, the judgment shall
not be invalidated, but he shall be liable to any person damaged thereby in
the sum of five dollars. (5425; '01 c. 274; '03 c, 122)

DOCKETING JUDGMENT
1. A ministerial duty—13-46, 39.
2. Time—Necessity of prior judgment—Regularly the docketing of a judgment fol-

lows immediately the filing of the judgment roll. These three acts follow in regular
sequence: (1) entry of judgment in the judgment book; (2) making up and filing the
judgment roll; (3) docketing the judgment (37-533, 35+377; 50-310, 52+864). Until there
is a judgment there can be no valid docketing (31-505, 18+645; 37-533, 35+377; 73-361,
76+190). The docketing must follow the entry of judgment. Formerly it was held
that there could be no valid docketing until after the entry of judgment in the judg-
ment book (37-533, 35+377). It is now held that a prior entry of the judgment in the
judgment roll alone will sustain a docketing (73-361, 76+199; 77-54, 79+594). There may
be a valid docketing without a judgment roll if there is a prior entry of the judgment
in the judgment book (13-46, 39). A judgment may be docketed before the taxation
of costs (37-4C1, 35+270).

3. Necessity and object of—50-310, 52+864; 58-3(15, 59+1080; 50-264, 52+862.
4. Docket entries unimpeachable collaterally—25-183. See 31-505, 18+G45.
5. As evidence of judgment—A transcript of the docket of a judgment is prima facie

evidence of the docketing (13-46, 39; 19-17, 1), but not of the judgment (10-303. 238).
Docket entries which are merely minutes of proceedings are not admissible as evidence
of a judgment (50-310, 52+864),

6. Misnomer—19-17, 1; 35-213, 28+511; 52-443, 54+484; 68-4, 70+777; 11-78, 45).
7. Effect of appeal—1-318, 235; 22-81.

JUDGMENT LIEN
8. Nature of lien—19-347, 300; 29-322, 13+145; 1-275, 210; 15-245, 190; 12-572, 486;

85-283, 88+755; 58-365, 59+1086.
9. Duration of lien—The ten year limitation is absolute and cannot be extended

by means of a levy or action (28-248, 9+7:52; 39-330, 40+161; 45-231, 47+794; 19-347, 300,
5fi-:!00, 57+938; 51-40(5, 53+717; 94-21G, 102+4.13). In calculating- the ten years the first
day should be excluded and the last day included (45-331, 47+794; 10-230, 202). The
death of a judgment debtor does not extend the life of the lien (22-380).

10. Upon what estates and interests—Interest of obligor under bond to convey
real estate (25-382; 28-408, 10+427; 30^24, 15+869; 42-279, 44+251; 36-314, 31+51; 92-303,
100+4). The interest of a mortgagee where the mortgage is in the form of an abso-
lute deed (34-547, 27+66). The interest of a vendee under a subsisting contract for
the sale of land under which he has entered and paid part of the purchase price
(43-513, 45+1099; 91-482, 98+463). The interest of a trustee who, without the knowl-
edge of his cestui que trust, purchases real estate with trust funds (30-537, 16+449).
Tlic interest of a debtor in real estate fraudulently conveyed (36-494, 32+852; 32-84.
19+:i!)0; 43-137, 45+4; 88-311, 92+1125). A bare legal title unaccompanied by any bene-
ficial interest (92-303, 100+4). Statutory interest of one spouse in property of the other
(8 3648; 89-4-12. 95+216, 769. See 92-527, 100+366). A mortgagor's equity of redemption
(45-116, 47+644V

11. Conflicting liens—Successive judgment liens take effect in the order of the
docketing and a junior judgment creditor cannot secure a preference merely by virtue
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of superior diligence in taking steps to enforce his lien (36-494, 32+852). Where one
•conveys land and at the same time takes back a mortgage for a part of the purchase
money the lien of the mortgage takes precedence of a lien for the prior judgment
against the mortgagor (G-402, 270. See 8-207, 178; 36-82, 30+430; 71-319, 73+976). Prior-
ity where transcripts of two judgments were filed at the same time (104+7).

12. Limitation of Hen—In all cases the lien of the judgment is limited to the actual
interest of the judgment debtor in the land (6-402, 270. See 30-537, 16+449; 1-275, 210).

13. Debtor cannot defeat—30-177, 14+806.
14. Death of debtor—A judgment lien cannot be acquired on the land of the judg-

ment debtor after his death (62-133, 64+155; 77-138, 79+660). The death of a judgment
debtor does not extend the life of a lien (22-380).

15. Priority of liens as affected by recording act—Aside from the recording act
judgment creditors are not regarded as bona fide purchasers (2-264, 226; 74-122, 76+
1126; 30-537, 16+449). The recording act gives a judgment lien priority over unre-
corded conveyances of which the judgment creditor had no notice at the time of the
docketing(11-104, 62; 31-66, 16+468; 43-213, 45+157; 43-541, 45+1136; 28-408, tO+427;
fi4-91, 66+131; 73-467, 76+263; 74-122, 76+1126; 87-348, 92+8); otherwise when he had
notice either actual or constructive (24-281; 35-534, 29+345; 36-314, 31+51; 43-213, 45-f
157; 50-234, 52+651; 29-322, 13+145; 58-359, 59+1085). A judgment takes precedence of
unrecorded conveyances only as to such titles as appear of record (29-322, 13+145; 75-
207, 77+828; 5-409, 332; 37-56, 33+213; 20-453, 407; 74-122, 76+1126; 59-285, 61+144;
72-420, 75+720). The recording act does not give judgment liens precedence over re-
sulting trusts (74-122, 76+1126).

4273. New county—Docketing old judgment—When a new county is
created, the clerk of the district court thereof shall transcribe into his records
all the docket entries relative to judgments for the payment of money
rendered within the ten years next preceding such creation and docketed in
the counties from which such new county was set off, and such transcribed
entries shall have the same effect as transcripts of dockets of judgments made
by the clerk of court of the county where the originals were docketed and
filed in another county. For such transcribing the clerk shall receive from
the new county fifteen cents for each judgment. ('01 c. 274)

4274. Same—Federal court judgment—Every judgment requiring the
payment of money rendered in a circuit or district court of the United States
within this state shall be, from the docketing- thereof in said court, a lien
upon the real property of the judgment debtor situated in the county in which
it is so docketed, the same as a judgment of the state court. And a tran-
script of such docket may be filed with the clerk of the district court of any
other county, and shall be docketed in his office as in the case of judgments of
the state courts, and with like effect. (5437, 5428; 25 U. S. St. L- c. 729)

4275. Lien discharged by deposit of money, -when—Whenever an appeal
shall be taken from a docketed judgment, or any motion shall be pending to
set the same aside or for a new trial, the judgment debtor may deposit in
court an amount sufficient to secure the payment of such judgment, with all
interest and costs likely to accrue thereon pending the appeal or motion.
The court shall make an order approving such deposit, and thereupon the
judgment lien upon the real estate of the debtor shall cease and be transferred
to the money so deposited. A certified copy of such order may be filed with
the clerk in any county in which a transcript of the judgment shall have been
docketed. (5426)

4276. Assignment of judgment—Mode and effect—Every assignment of
a judgment shall be in writing, signed and acknowledged by the assignor, and
no such assignment shall be valid as against a subsequent purchaser of the
judgment in good faith for value, or against a creditor levying upon or attach-
ing the same, unless it is filed with the clerk and an entry thereof made in
the docket. When so filed and entered, none but the assignee, his agent or
attorney, shall be authorized to collect or enforce such judgment: Provided,
that the Hen of an attorney thereon shall not be affected by the assignment.
(5430-5433)

Applicable to an assignment of a part of a judgment (52^17, 54+372). As between
the parties an assignment is valid though not filed and entered (70-380, 73+165). Ef-
fect of attorney's l ien (39-37;;, 40+254),
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4277. Judgments, procured by fraud, set aside by action—Any judgment
obtained in a court of record by means of perjury, subornation of perjury,

7 or anv fraudulent act, practice, or representation of the prevailing party, may
be set aside in an action brought for that purpose by the aggrieved party

4277 in the same judicial district within three years after the discovery by him of
99-M - 48i such perjury or fraud. In such action the court may either enjoin the en-

forcement of the judgment or command the satisfaction thereof, may compel
the party procuring the same to restore any property received by virtue
thereof, and may make such other or further order or judgment as justice
shall require; but no right or interest of a third party acquired under such
judgment in good faith, and without knowledge of the wrong complained of,
shall be affected by the action herein provided for: Provided, that if during
the pendency of such action the enforcement of such judgment or an action
thereon shall become barred by the statute of limitations, and such judgment
is sustained, the same may be enforced, or an action commenced thereon,
within one year after such action is finally determined. (5434)

1. Nature of action—The action is in the nature of a bill of equity to set aside
judgment and the relief asked is of an extraordinary character (69-418, 72+702; 88-431,
934-310). The statute is not designed to give an action which will take the place
of a motion for a new trial (60-21, 61+672).

2. Statute constitutional—26-137, 1+838; 24-345.
3. Concurrent -with remedy by motion—88-431, 93+310.
4. Statute construed strictly—10-410, 42+89; 42-63, 43+797; 67-136, 69+711; 71-371,

'74+148; 89-300. 94+885.
5. Stranger to action cannot maintain—40-410, 42+89.
6. Complaint—It must clearly point out the act of perjury or subornation thereof

or the fraudulent acts or practices relied on and show on its face that it is brought
within the statutory time. A general charge of fraud is insufficient (38-330, 36+341;
42-63, 43+797; 55-154, 56+591). Where it is claimed that the plaintiff was prevented
from defending by the fraud of the prevailing party the plaintiff in his complaint must
state facts from which it affirmatively appears that he was entirely free from, con-
tributory negligence in suffering judgment to be taken against him (69-418, 72+702;
71-371, 74+148). The complaint should show that the plaintiff has suffered damage
(21-175). A complaint held sufficient (59-432, 61+460).

7. For perjury—Where the pleadings disclose the fact to be proved so that the
opposite party knows what the pleader will attempt to prove and is not under any
necessity to depend on the other party to prove the fact as he himself claims it, an

' action will not lie under the statute to set aside a judgment procured by perjury
committed in proving such fact (42-63, 43+797; 55-154, 56+591; 59-432, 61+460; 67-136,
69+711; 89-300, 94+885).

8. For fraudulent practices on adverse party—62-160, 64+157; 59-432, 61+460; 89-300,
94+885; 80-32, 82+1088.

9. For fraud on court—93-195, 101+163.
10. In action for divorce—38-230, 36+341; 64-549, 67+663; 93-195, 101+163.
11. Laches—59-432, 61+460.
12. Relief which may be awarded—88-431, 93+310; 26-137, 1+838; 64-549, 67+663;

46-548, 49+323, 646; 29-235, 12+704.
4278. How discharged of record—Upon the satisfaction of a judgment,

od -2'8 230 whether wholly or in part, or as to all or any of several defendants, the clerk
shall enter such satisfaction in the judgment book, and note the same, with
the date thereof, on the docket. If the docketing be upon a transcript from
another county, the entry on the docket shall be sufficient. A judgment shall
be deemed satisfied when there is filed with the clerk:

1. An execution satisfied, to the extent stated in the sheriff's return
thereon.

2. A certificate of satisfaction signed and acknowledged by the judgment
creditor.

3. A like certificate signed and acknowledged by the attorney of such
creditor, unless his authority as such has previously been revoked and an
entry of such revocation made upon the register; but the authority of an
attorney to satisfy a judgment shall cease at the. end o? two years from its
entry.

4. An order of the court, made on motion, requiring the execution of a
certificate of satisfaction, or directing satisfaction to be entered without it.

5. Where a judgment is docketed on transcript, a copy of either of the fore-
890
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going documents, certified by the clerk of the court in which the judgment
was originally entered and in which the originals were filed.

A satisfaction made in the name of a partnership shall be valid if executed
by a member thereof while the partnership continues. The judgment cred-
itor, or his attorney while his authority continues, may also satisfy a judg-
ment of record by a brief entry on the register, signed by him and dated and
witnessed by the clerk, who shall thereupon note such satisfaction on the
margin of the docket. And, whenever a judgment is satisfied otherwise than
by return of execution, the judgment creditor or his attorney shall give a
certificate thereof. (5435)

Whenever a judgment is satisfied in fact otherwise than on execution it is the duty
of the party or attorney to give an acknowledgment of satisfaction, and, on motion,
the court may compel it, or may order the entry of satisfaction to be made without it.
If the facts are in dispute the court may deny the motion and relegate the parties to an
action (36-155, 30+757; 16-451, 407; 26-345, 4+229; 91-254, 07+886).

4279. Satisfaction and assignment by state—The state auditor may
execute satisfactions and assignments of judgments in behalf of the state.
(5433)

4280. Payment and satisfaction by clerk—Whenever a judgment debtor
or .other person whose property is subject to the Hen of a money judgment
shall file with the clerk an affidavit that he has made diligent search and in-
quiry and is unable to find any person having authority to receive payment
and give satisfaction of such judgment, he may pay the amount due thereon
to the clerk, who, upon receipt thereof, shall note satisfaction of such judg-
ment on the docket and register of the action wherein it was entered, and
issue under his seal to the person paying the same a certificate reciting such.

• payment and satisfaction. The clerk shall at once notify all persons appear-
ing of record to have an interest in such judgment, including the attorney of
the judgment creditor, of its payment and satisfaction, and upon demand
shall pay such money to the person entitled thereto, taking duplicate receipts
therefor, one of which he shall retain, and file the other in the case. (5435)

4281. Joint debtors—Contribution and subrogation—Whenever a judg- jJ|:5Jw- gj
ment against two or more persons shall be enforced against or paid by one of
them, or one of them shall pay more than his proper share as between himself IOI-M - 290
and the other judgment debtors, he may continue the judgment in force for
the purpose of compelling contribution; and if, within ten days after such
enforcement or payment, he shall file with the clerk a notice of the amount
paid by or collected from him in excess of his proper share, and of his claim
for contribution, the clerk shall make a note thereof on the margin of the
docket. Thereupon the judgment shall remain in effect in favor of the party
filing such notice for the amount and against the party in such notice
specified. (5479)

37-109, 33+320.
4282. Several judgments against joint debtors—All parties to a joint o

obligation, including negotiable paper, copartnership debts, and all contracts in-^v" i
upon which they are liable jointly, shall be severally liable also for the full 42g2
amount thereof. They may be sued thereon jointly, or separate actions may IOI-M - 39
be brought against each or any of them, and judgment rendered in each, with- US^NW 490
out barring an action against any of those not included in such judgment, —
or releasing any of those not sued: Provided, that the court, upon its own
motion or on application of any interested party, may require the plaintiff to
brine in as defendants all the parties jointly liable on the obligation in suit.
(5207; '97 c. 303)

84-251, 87+776; 92-143, 99+638; Hoatson v. McDonald, Filed Jan. 26, 1906.
4283. Discharge of joint debtor—A creditor who has a debt, demand, or

judgment against a copartnership, or several joint obligors, promisors, or
debtors, may discharge one or more of such copartners, obligors, promisors,
or debtors, without impairing his right to recover the residue of his debt or
demand against the others, or preventing the enforcement of the proportion-
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ate share of any undischarged under such judgment. The discharge shall
have the effect of a payment by the party discharged of his equal share of
the debt, according to the number of debtors, aside from sureties: Provided,
that such discharge shall not affect the liability of such copartners, obligors,
promisors, or debtors to each other. In an action by the creditor to recover
against those not discharged, the complaint shall set forth that the contract
was made with the defendants and the party discharged, and that such party
has been discharged. (5167-5170)

83-31, 85-1-824; 86-16, 89+1129.

4284. By confession—On statement—A judgment for money due or to
become due, or to secure any person against a contingent liability on behalf
°* tne defendant, or for both, may be entered in the district court by con-

IOI-M - 292 fession and without action, upon filing with the clerk a statement, signed
and verified by the defendant, authorizing the entry of judgment for a specified
sum. If the judgment be for money due or to become due, the writing shall
state concisely the facts out of which the debt arose, and show that the sum
confessed is justly due or to become due. If the judgment be for the purpose
of securing the plaintiff against a contingent liability, the writing shall state
concisely the facts constituting the liability, and show that the sum con-
fessed does not exceed the same. The clerk shall enter judgment for the
amount specified, as in other cases, and shall attach a copy of the judgment
to the statement, which shall constitute the judgment roll. The judgment
shall be final, and, unless special provision be made for a stay, execution may
issue immediately. (6077-6079, 6083)

Sufficiency of signing (7-487, 393). Sufficiency of statement (27-478, 8+380; 7-487,
393; 27-177, 6+628; 73-114, 75+1037; 45-341, 48+187). Effect of insufficient statement
(30-424, 15+869; 27-478, 8+380; 73-114, 75+1037). Who may attack judgment (27-478,
8+380; 40-258, 41+946; 45-341, 48+187; 73-114, 75+3037; 7-487, 393; 30-424, 15+8G9; 4-150,
352; 27-177, 6+628). Mode of attack (27-177, 6+628; 73-114, 75+1037). Amendment
mine pro tune (27-478, 8+380; 40-258, 41+946). Vacation in part (7-487, 393; 27-478,
8+380).

4285. Same—On plea—Judgment in the cases mentioned in § 4S84 may
also be entered in the district court in the manner therein provided, and with
like effect, upon filing with the clerk a plea of confession signed by an attor-
ney of such court, together with an instrument signed by the debtor author-
izing such confession; but such instrument must be distinct from that con-
taining the bond, contract, or other evidence of the demand for which judg-
ment is confessed. (6080-6083)

4286. Submission without action—Parties to a controversy which might
be the subject of a civil action may, without action, agree upon a case contain-

Jio-N\v6 grr in.£ tne fects upon which the controversy depends, and present a submission
of the same to any court which would have jurisdiction if an action had been

ioo-M2S6 o brought. But it must appear by affidavit that the controversy is real, and
that the proceedings are had in good faith to determine the rights of the par-
ties. The court shall thereupon hear and determine the case at a general or
special term, and order judgment thereon as in a civil action- Judgment shall
be entered as in other cases, and the case, submission, and a copy of the judg-
ment shall constitute the judgment roll. The judgment may be enforced,
and shall be subject to appeal, as in other cases. (6083, 6084)

EXECUTIONS

4287. When enforced—The party in whose favor a judgment is given, or
the assignee of such judgment, may proceed to enforce the same, at any time
within ten years after the entry thereof, in the manner provided by law
(5443)

An execution issued more than ten years from entry of judgment is void and not
-merely voidable (20-104, 1791. An action will not lie to enforce the lien of a judg-
ment where the time prescribed for enforcing it by execution has expired (19-347, 300;
39-330, 40+161. See 35-493, 29+1S3). It is not enough to initiate proceedings in execu-
tion prior to the expiration of the statutory period. They must be completed (28-248,
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9+732; 45-231, 47+794). In computing the period of ten years the day upon which the
judgment is entered is to be excluded (45-231, 47+794). Execution may issue before
costs are inserted in the judgment (37-461, 35+270).

4288. Judgments, how enforced-^Where a judgment requires the payment
of money, or the delivery of real or personal property, it may be enforced in
those respects by execution. Where it requires the performance of any other
act, a certified copy of the judgment may be served upon the party against
whom it is given, or the person or officer who is required thereby or by law
to obey the same; and, if he refuses, he may be punished by the court as for
contempt, and his obedience thereto enforced. (544G)

16-230, 202.

4289. Kinds of execution—There shall be two kinds of executions, one
against the property of the judgment debtor, and the other for the delivery of
real or personal property, or such delivery with damages for detaining, or
for taking and withholding, the same. (5443)

An alias execution may issue under our practice as at common law (29-87, 12+145).
A writ of assistance may issue in an action to foreclose a mortgage (76-268, 79+103).
Cited (19-347, 300).

4290. Execution, how issued—Contents—The execution shall be under
the seal of the court, subscribed by the clerk, tested in the name of the dis-
trict judge, directed to the sheriff, or to the coroner if the sheriff be a party
or interested, and indorsed by the party applying therefor or his attorney. It
shall refer intelligibly to the judgment, stating the court, the county where
the judgment roll or transcript is filed, the names of the parties, the amount
of the judgment, if it be for money, the amount actually due thereon, and
the time of docketing in the county to which the execution is issued, and
shall require the officer substantially as follows:

1. If it be against the property of the judgment debtor, to satisfy the judg-
ment, with interest, out of his personal property, and, if sufficient personal
property cannot be found, out of the real property belonging to him on the
day when the judgment was docketed in the county, or at any time thereafter
not exceeding ten years.

2. If real property has been attached, and judgment rendered in favor of
the plaintiff in the same action, the execution thereon may also direct a sale
of all the property which the defendant had in such real estate at the time it
was so attached, or at any time after entry of judgment not exceeding ten
years. In such case, if after the attachment the judgment creditor has paid
taxes on the real property and filed with the clerk the tax receipt, it shall be
attached to the judgment r°H- and the execution shall also state that it has
been filed, and the date and amount thereof, and the date of filing; and, if the
property be sold tinder the execution, the proceeds, after deducting the
expenses of sale, shall be first applied to the payment of the amount so paid
for taxes, with interest.

3. If it be against real or personal property in the hands of personal repre-
sentatives, heirs, devisees, legatees, trustees, or tenants of real property, it
shall require the officer to satisfy the judgment, with interest, out of such
property.

4. If it be against defendants jointly indebted on a contract, a part of whom
only have been summoned in the action, it shall issue in form aeainst all; but
the party causing it to be issued, or his attorney, shall indorse thereon the
names of those defendants who have not been summoned, and it shall not
be levied upon the sole property of any such defendant; but it may be levied
upon the personal property owned by such defendant as a partner with any or
all of the other defendants.

5. If it be for delivery of the possession of real or personal property, it
shall require the officer to deliver possession of the same, particularly de-
scribing it, to the party entitled thereto; and it may, at the same time, re-
quire the officer to satisfy, out of the personal property of the party against
whom the judgment was rendered, any costs, charges, damaees, .rents, or
profits recovered thereby, and the value of the property for which the judg-
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ment was recovered, to be specified therein, if a delivery thereof cannot be
had; and if sufficient personal property cannot be found, then out of the real
property, as provided in the first subdivision of this section, and in that
respect it shall be deemed an execution against property. (5444)

The writ must be date"d as of the day on which it is issued from the clerk's office
and not as of the day on which it is delivered to the sheriff (16-426, 383). It must be
tinder the seal of the court (See 20-196, 175). The fact that it does not run in the
name of the state does not render it void (19-17, 1). A misrecital of the date of the
judgment is immaterial if the judgment is otherwise sufficiently identified (32-259, 2(H;
187). If an attachment has issued it is not necessary for the execution to refer to the
attachment proceedings, but it may be in the ordinary form (58-550, 60+667). Under
an execution in which an officer is commanded to satisfy the same out of the property
of A and B, judgment debtors, he may seize and sell the separate property of either
or the joint property of both (75-275, 77+964). Necessity of exhausting personal prop-
erty first (24-479; 52-6, 53+1016; 74-282, 77+137). Cited (19-347, 300; 20-194, 172; 35-
432; 50-264, 52+862).

'4291. When returnable—Inventory—The execution shall be made return-
able,, within sixty days after its receipt by the officer, to the clerk with whom
the judgment roll is filed; but if the officer having such execution shall have
levied upon any property before the expiration of such sixty days, he may
retain the execution in his hands until he shall have sold such property in the
manner prescribed by law: Provided that, upon demand of the judgment
creditor or his attorney within such sixty days, the officer shall pay to him al!
moneys collected upon execution in his hands, after deducting his fees. The
officer shall make a full inventory of the property levied on, and return it with
the execution. (5445, 5456)

1. When returnable—An officer who knows or has reasonable ground for knowing
of the existence of property out of which the execution may be made acts at his peril
in not making immediate levy (46-183, 48+780). Where a levy has been made beforfe
the return day it may be completed by sale after such day and the officer may retain
the writ in his possession for that purpose (24-20; 24-479; 45-231, 47+794; 66-40, 68+321).

2. Return—A return which certifies in general terms that the officer "levied" on
certain property is sufficient; it is not necessary to state the particulars of the levy
(3-277, 191; 4-407, 309; 5-333, 264; 16-13, 1; 28-469, 10+781). A return of "unsatisfied"
is not equivalent to a return that the party had no property, personal or real, out of
which the amount specified in the execution, or any part of the same, could be col-
lected. The reasons for the non-satisfaction of the writ ought to be stated (35-540, 29+
322). It need not be made within sixty days of its issuance (24-20; 24-479; 45-231, 47+
794; 66-40, 68+321). It may be made by an officer after the expiration of his term
of office (24-479). In construing the return it is to be presumed in the absence of a
contrary showing on its face that the officer has done all that was required of him,
both in the prosecution of the case and in the return thereto (27-369, 6+790; 3-277, 191).

4292. Execution after death—After the expiration of one year from the
death of a party against whom judgment has been rendered, execution
thereon may be issued against any property upon which such judgment was a
Hen at the time of his death, and may be executed in the same manner and
with like effect as if he were living. (5447)

Applicable only to cases where lien has been acquired on real property prior to
the death of the party. Not applicable to personal property. A judgment creditor
who has acquired no lien prior to the death of the debtor must proceed to establish
and collect his claim as a general creditor in the due course of administration (63-135,
64+155). A judgment creditor may take advantage of this provision although he has
presented his claim to the probate court (39-28, 38+634). Cited (29-395, 13+131).

4293. To what county, etc.—When the execution is against the property
of the judgment debtor, it may be issued to the sheriff of any county where
the judgment is docketed. When it requires the delivery of real or personal
property, it shall be issued to the sheriff of the county where the property or
some part thereof is situated. Executions may be issued at the same time to
different counties. (5448)

In issuing execution to another county it is common practice for the clerk of the
county where the judgment was rendered to deliver to the attorney a transcript of the
original docket and an execution with the date of the docketing in the other county
left" blank, with the understanding that the attorney will have the judgment properly
docketed in the latter county and the date of the docketing inserted in the execution
before it is delivered to the sheriff of such county; and if this is done an execution so
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issued is valid (50-264, 52+862; 9-57, 87; 16-426, 383). If in such cases the execution is
delivered to the sheriff before the judgment is docketed in his county the subsequent
docketing of the judgment will cure the defect as against the judgment creditor and
all who are not bona fide purchasers. It is not necessary to withdraw the writ and
redeliver it to the sheriff or issue a new writ (77-228, 79+004).

4294. Execution against property,' how executed—The officer shall ex-
ecute the writ against the property of the judgment debtor by levying upon
the same, collecting the things in action, or selling the same if the court so
orders, selling the other property, except as provided in § 4295, and paying
to the judgment creditor the proceeds, or so much thereof as will satisfy the
execution. (5465)

A sheriff may bring an action in his own name for the collection of things in action
on which he has levied (*-W~, 309; 10-323, 353; 5-397, 321). A sheriff selling real
estate on execution may maintain an action in his own name against the purchaser
for the amount bid at the sale (11-220, 142; 54-409, 56+172; 62-455, 64+1140). Where
a satisfaction of judgment has been improperly entered of record the sheriff may have
the same vacated on motion (42-234, 44+11). On a levy good as against an assignee
in insolvency under 1881 c. 148 it was held that the sheriff might bring an action
against the assignee to recover money or property in his hands (43-505, 46+72). If a
person unlawfully interferes with property in the custody of the sheriff or receiptor
under him an action by the sheriff will lie (50-217, 60+1009). Things in action can
only be sold if the court so orders. A judgment is a thing in action within the mean-
ing of this rule (23-50; 42-234, 44+11). Within reasonable limits the sheriff has dis-
cretionary power to put personal property into shape for sale, as for example, to
cause grain to be threshed (34-107, 24+366). He may bring an action against a re-
ceiptor (39-342, 40+354). Cited (19-347, 300).

4295. Levy on money—When coin of the United States, or bills or other
evidence of debt issued by the United States or by any moneyed corporation
and circulated as money, are seized upon execution, the officer shall pay and
return the same as so much money collected. (5457)

4296. What may be levied on, etc.—All property, real and personal, in-
chiding" rights and shares in the stock of corporations, money, book accounts,
credits, negotiable instruments, and other evidences of indebtedness, may be
levied upon and sold on execution. Until a levy, property not subject to the
lien of the judgment is not affected by the execution. (5449)

1. Held subject to levy—A judgment for money (42-234, 44+11; 52-417, 54+372);
equitable interests in land (45-341, 48+187; 43-513, 45+1099; 91-482, 98+463. See 88-311,
02+1125); interest of obligor under bond for a deed (28-408, 10+427; 25-382; 30-424, 15+
869; 42-279, 44+251; 1-275, 210); interest of obligee under bpnd for a deed (43-513,
45+1099); interest of pledgor in promissory note (5-397. 331); land transferred by
debtor in fraud of creditors (9-108, 98; 25-155; 36-494. 32+S52); interest of one mem-
ber of firm in action against such member alone (13-205, 192; 13-199, 189; 4-217, 15(i;
24-20; 24-167; 25-212; 62-258, C4+567); the property of one partner to satisfy a partner-
ship debt (46-396, 49+190); the interest of a beneficiary in an unauthorized trust who
takes the legal title by virtue of the statute of uses (30-165, 14+805); an unpublished
book (3-94. 46); interest of judgment debtor during period of redemption from sale
of his land on execution (29—434, 13+668); interest of a purchaser at an execution sale
even before period of redemption expires (31-232, 17+372); property of the judgment
debtor conveyed by him to another in fraud of creditors (25-155; 62-399, 64+1138;
68-226, 71+29); right to cut timber on land (56-288, 57+796); a vested interest of a
legatee (93-361, 101+497).

2. Held not subject to levy—The interest of a mortgagee in either real or personal
property, so long, at least, as he holds it in good faith as security and has not
applied it to the satisfaction of the debt by foreclosure or otherwise, and it is imma-
terial whether there has been a breach in the conditions of the mortgage or not (34-547,
27+66); interest of agent holding property for sale on commission (8-75, 51; 24-169);
interest of bailee (13-174. 165; 47-70, 49+396); interest of partner in profits only
(25-212); a claim for unliquidated damages (25-513; 60-257, 62+280); a mortgage never
recorded not accompanied by any evidence of personal liability, and which hns been
lost (16-"I48, 133); a mere equitable lien (62-399, 64+1138); property in custodia legis
(25-509; 16-210. 184; 52-117, 54+372; 32-496, 31+728; 33-229, 22+388; 41-304, 43+67; 7-310,
238; 32-66, 19+346; 43-38. 44+524; 41-150, 42+862; 79-272, 82+632; 86-177, 90+316); the
tquitable interest of a residuary legatee in trust fund (74-215, 77+44); money or other
personal property on the debtor's person and all personal property not in view (3-t06,
300); contingent interest in nature of lien created by reservation in a deed (88-311,
'.'2+1125).
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4297. Levy on property subject to judgment lien—Release—It shall be
deemed a sufficient levy upon property subject to the lien of the judgment if
the officer make a minute on the execution, stating the time when it was
delivered to him, and that at such time he levied upon such property, de-
scribing it. At the time of or during the progress of the execution sale, or
prior thereto on the request of the judgment creditor, the officer mav release
such property, or so much thereof as has not been actually sold, from such
levy, before full satisfaction of the judgment; and the judgment, or such
part thereof as has not been actually satisfied by a payment or sale, and the
lien thereof, shall not be affected by such levy and release, but shall remain
in force as if no levy had been made. (5450)

No formal levy on real property is necessary (5-333, 264; 3-277, 191; 4-407, 309; 11-
78, 45; 11-113, 70; 16-13, 1; 24-479). The validity of a sale does not depend on an exact
compliance -with this section as to the "minute" to be made on the writ (16-13, i).
Cited (27-269, 6+790; 43-26, 44+522; 45-231, 47+794).

4298. Levy on personalty—Personal property capable of manual delivery
shall be levied upon by the officer taking it into his custody. (5451)

The officer must take the property into his actual possession and out of the posses-
sion of the debtor (21-193; 52-358, 54+733). A levy may be good as against the
debtor of a trespasser and not good as against other creditors and bona fide pur-
chasers (59-217, 60+1099). As against the debtor and trespassers,' a levy may be
good although the property is left in the possession of the debtor (59-217, 60+1099.
See 15-132, 99). After the officer has taken property into his custody he may leave
it in charge of a receiptor (59-217, 60+1099; 39-342, 40+354; 22-426). Where an officer
has an execution against one part owner he must seize the whole chattel, though
he can sell only the interest of the judgment debtor (4-217, 156). In levying on the
interest of one partner in partnership property the officer may take actual possession
of the property to the exclusion of the other partners and retain the same while the
levy continues. But the purchaser at the sale does not acquire any right of possession,
but only the right to an accounting (See 13-205, 192; 13-199, 189; 4-217, 156; 24-20; 24-
167; 25-212; 62-258, 64+567).

- 4299. On bulky articles—When personal property, by reason of its bulk
or other cause, cannot be immediately removed, it shall be a sufficient levy
thereon if the 'officer, within three days thereafter, file with the clerk of the
town or municipality in which the same is situated a certified copy of the
execution and of his return of levy thereon. The clerk shall indorse upon
such copy the time of filing, and shall preserve the same, and make an entry
in the chattel-mortgage book, showing the names of the parties and the date
of filing. He shall receive twenty-five cents for such service, which shall be
paid by the officer and included in his charges. (5452, 5453)

A wrongful levy under this section constitutes a conversion for which an action
will lie against the officer (28-469, 10+781; 35-388, 29+63). Cited (21-193).

4300. On other personal property—Other personal property shall be levied
on by leaving a certified copy of the execution, and a notice specifying the
property levied on, with the person holding the same; or, if a debt, with the
debtor; or, if stock or an interest in stock of a corporation, with the presi-
dent, secretary, treasurer, cashier, or managing agent thereof. -(5454)

This section provides the mode of levying on all debts except those which pass by
delivery of the instruments on which they rest such as promissory notes, bills of ex-
change and negotiable bonds. Book accounts cannot be levied on by the officer merely
taking the books in which they are entered into his custody. For the purpose of a levy
they stand just as debts of which there is no written evidence and must be levied on
under this section (26-141, 1+830; 30-321, 15+309; 30-lfll, 14+884; 3-277, 191). A judg-
ment may be levied on without leaving a copy oi the execution and a notice with the
clerk of the court where the judgment is docketed (52-417, 54+372). Form of copy
and notice (60-257, 62+280).

4301. Certificate to be furnished officer—When the officer, with a writ of
attachment or an execution against the defendant, applies to any person
mentioned in § 4300 for the purpose of attaching or levying upon property
mentioned therein, such person shall furnish him with a certificate showing
the description and amount of the property of the judgment debtor held by
such person or corporation, the number of rights or shares of such debtor in
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the stock of the corporation, with any dividend thereon, or the debt owing
to the judgment debtor, with any incumbrance upon the property; and. on
refusal so to do, such person may be required by the court to attend before it
and be examined on oath concerning the same. (5294)

4302. On pledged or mortgaged chattels—When personal. property is
pledged or mortgaged for the payment of money or the performance of any
contract or agreement, the right and interest of the pledger or mortgagor in
such property may be sold on execution against him, and the purchaser shall

-acquire all his right and interest therein, and be entitled to the possession of
such property, on complying with the terms and conditions of the pledge
or mortgage. (5458)

When levying after default but before possession has been taken by the mortgagee
the officer may take the chattels into his actual possession, and, as against the mort-
gagee, detain them for the purposes of the sale under the writ (52-358, 54+733. See
4-533, 418). In the absence of a showing of prejudice a levy will not be set aside for
failure of the sheriff to seize all the mortgaged property (72-248, 75+219). A railroad,
with its rolling stock, and personal property belonging to the road and appertaining
thereto, is, in favor of the mortgagees, one property, and the different items cannot,
as to such mortgagees, be levied on separately (56-188, 57+471). The levy must in all
cases be confined to the "right and interest" of the mortgagor (42-117, 43+791). If a
mortgagee or pledgee takes possession of the mortgaged or pledged chattels before
any other Hen attaches thereto, his title is valid as against subsequent attachment or
execution creditors, there being no fraud in fact, although the mortgage was not filed
nor the chattels delivered when the contract of pledge was made (74-130, 7G+946). In
the case of a contract, for work and payment therefor, between employer and employee,
secured by the former by chattel mortgage, the right of the employee to go on under
the contract and hold and enforce the mortgage as security therefor, is not affected by
a levy by a creditor of the mortgagor on the mortgaged property (30-419, 15+687). If
the maker of a pledged note pays it to the pledgee, after it has been levied on by the
sheriff, with notice of the levy, he is not thereby discharged as to the balance above the
debt for which it was pledged (5-397, 321). See § 3474.

4303. On growing crops, etc.—A levy may be made upon growing grain
or grass, and upon any other unharvested crops; but no sale shall be made
thereunder until the same is ripe or fit to be harvested; and any levy thereon
under an execution issued by a justice of the peace or any court of record
shall be continued beyond the return day thereof, if necessary, and its execu-
tion may be completed at any time within thirty days after the same is ripe
or fit to be harvested. (5464)

Growing grain may be levied on at any period of its growth whether the growth
is going on below or above the surface of the soil (27-528, 8+767). Blackberries, while
growing on the bushes, are not subject to levy as personal property. It is only an-
nual crops, that .is, crops requiring fresh planting or sowing each year, that are sub-
ject to levy as personalty (49-412, 52+36). Effect of fraudulent transfer by judgment
debtor of exempt real property1 with growing crops thereon subject to levy (47-525,
50+699). The mode of levying on growing crops is regulated by § 4299 (See 35-388,
29+63; 28^69, 10+781). Cited (90-299, 96+705).

4304. Notice of sale—Before the sale of property on execution notice shall
be given as follows:

1. If the sale be of personal property, by giving ten days' posted notice of
the time and place thereof.

2, If the sale be of real property, on execution or on judgment, by six
weeks' posted and published notice of the time and place thereof, describing
the property with sufficient certainty to enable a person of common under-
standing to identify it.

An officer who sells without such notice shall forfeit one hundred dollars to
the party aggrieved, in addition to his actual damages; and a person who
before the sale or the satisfaction of the execution, and without the consent
of the parties, takes down or defaces the notice posted, shall forfeit fifty
dollars; but the validity of the sale shall not be affected by either act, either
as to third persons or parties to the action. (5466, 5467)

1. Notice—Description of property (32-544, 21+836; 37-250, 33+849; 16-13, 1). Place
of sale (31-125, 16+849). Cited (43-26, 44+522).

& Liability of officer—Under this provision the failure of the sheriff to give the
proper notice of sale does not affect the validity of the sale, either as to third parties
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or as to parties to the action (21-175; 72-352, 75i76l, 595; 51 Fed. 614). Under a
former statute it was held that a judgment creditor purchasing at the sale was charged
with notice of defects in the notice of sale (3-222, 151). Cited (43-26, 44+522).

4305. Service on judgment debtor—At or before the time of posting
notice of sale, the officer shall serve a copy of the execution and- inventory,
and of such notice, upon the judgment debtor, H he be a resident of the
county, in the manner required by law for the service of a summons in a civil
action. (5455)

Failure of sheriff to comply with this provision does not affect title of purchaser
(43-26, 44+522). Such failure held to relieve judgment debtor from making demand
on sheriff before bringing suit to recover money collected on exempt judgment (51-360,
53+805).

•4306. Sale, when and how—The sale shall be by auction, between 9
o'clock a. m. and sunset, in the county where the property or some part
thereof is situated. If the sale is of personal property capable of manual
•delivery, it shall be within view of those who attend, and shall be sold in such
parcels as are likely to bring the highest price. If of real property consisting
of several known parcels, the parcels shall be sold separately; and, if a portion
thereof is claimed by a third person who requires it to be sold separately,
it shall be so sold. No more shall be sold than is sufficient to satisfy the
execution, and neither the officer nor his deputy may purchase. (5468)

Sale of several parcels in gross not void but only voidable on a showing of actual
fraud or material prejudice (1-183, 157; 24-281; 33-215, 22+386; 43-476, 44+985; 43-26,
44+522: 51-444, 53+706; 44-353, 46+559; 18-366, 335; 6-192, 123; 10-379, 304; 35-499,
29+194; 32-445, 21+472. See § 4464). Sale must be for cash (39-59, 38+704; 54-499,
56+172), and to the highest bidder (1-183, 157). Attorney of debtor has no implied
authority to stipulate that property levied on shall be sold at private sale or by a per-
son other than sheriff (21-56). The execution creditor may bid off the property and so
may his assignee. If one of two joint judgment creditors bids off the property he
will be held a trustee for the other (10-401, 320). Sale not set aside merely because
price realized is far below the real value of the property (32-445, 21+472; 72-352, 75+595,
761). Sale upon conditions (38-534, 38+620).

4307. Sale of corporate stock, etc.—In case of the sale of any rights or
shares in the stock of a corporation, the sheriff shall execute to the purchaser
a certificate of such sale, which shall transfer to him all the rights of the
judgment debtor in respect thereto. (5298)

4308. Certificate of sale of realty—When a sale of real property is made
upon execution, or pursuant to a judgment or order of a court, unless other-
wise specified therein, the officer shall execute to the purchaser a certificate
containing:

1. A description of the execution, judgment, or order.
2. A description of the property.
3. The date of the sale and the name of the purchaser.
4. The price paid for each parcel separately.
.5. If subject to redemption, the time allowed by law therefor.
Such certificate shall be executed, acknowledged, and recorded in the man-

Tier provided by law for a conveyance of real property, shall be prirna facie
evidence of the facts therein stated, and, upon expiration of the time for
redemption, shall operate as a conveyance to the purchaser of all the right,
title, and interest of the person whose property is sold in and to the same,
at the date of the lien upon which the same was sold. (5470, 5471)

1. The certificate—A description which fairly identifies the execution is sufficient.
A false particular may be disregarded as in case of deeds and other instruments (30-
161 14+795). Description of interest sold (43-513, 45+1099; 27-184, 6+625). Description
of property sold (32-544, 21+836; 37-250, 33+849; 31-500, 18+452; 35-234. 28+220). If
there is any discrepancy between the return and the certificate the latter controls, at
least, as to the purchaser (45-231, 47+794). When a sale is regularly made its validity
is not affected by omission of sheriff to make a certificate (7-82, 55. See 35-334, 28+220;
,14-499, 56+172). On sale by deputy sheriff certificate should be executed and acknowl-
edged by him rather than by sheriff (37-250, 33+849). Statutory certificate satisfies
statute of frauds (11-220, 142). Certificate essential to passage of legal title (35-234,
38+220). Certificate executed by sheriff as such is good although it does not state that
tlie made the sale as sheriff (18-366, 335). The provision requiring certificate to state
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that the property is.subject to redemption is directory. A recital that "the above
described premises are subject to redemption within the time and according to the
statute in such case made and provided" is sufficient (24-161). Sheriff may be com-
pelled to execute certificate (54-499, 56+172). Cited (34-458, 26+631; 43-26, 44+522).

2. Rights of purchaser—Under a former statute all the interest of the execution
debtor passed to the purchaser at once on the sale subject to the right of redemption
(5-409, 332; 22-81; 25-305; 50-454, 52+966; 91-60, 97+449). Under the present statute
the title of the debtor does not pass until the time to redeem expires (29-434*, 13+668;
34-458, 26+631; 31-232, 17+372; 91-60, 97+449). But the purchaser acquires an interest
which is conveyable before the expiration of the redemption period (31-232, 17+372;
38-2, 35+469; 43-172, 45+11; 53-350, 55+555; 22-81; 25-305). Such interest held real es-
tate within the meaning of a will (91-60, 97+449). If the execution debtor is a married
person the purchaser acquires the land free from statutory interest of other spouse
(§ 3648; 89-432, 95+216, 769). Purchaser succeeds to all the interest of execution
debtor although such interest is not described in the notice of sale or certificate (43-
513, 45+1099). If the interest of a vendee in a contract for sale of land is sold on execu-
tion the purchaser succeeds to the interest subject to its being defeated by laches on
the part of the vendee (43-513, 45+1099; 27-184, 6+625). Where a sale and transfer of
property is void as to a creditor it is also void as to the purchaser on an execution sale
based on a judgment recovered by such creditor (32-259, 20+187). Purchaser acquires
interest of debtor not only in the land but also in buildings and trees on land (34-458,
26+631). He stands in the shoes of the judgment debtor and acquires his title as "it
stood at the time the execution creditor's lien was acquired (1-275, 210; 6-402, 370).
When the period of redemption has expired without redemption the execution debtor
is a mere stranger to the property and cannot raise objection to subsequent proceedings
(22-81). The title acquired by the purchaser cannot be defeated or impaired by the
subsequent acts or omissions of sheriff (32-259, 20+187; 54-499, 56+172). It is unaffected
by defects or informalities in the return of the sheriff (33-259, 20+187). Origin of title
by execution sale (1-275, 210. See 34-458, 464, 26+631). Merger (104+7). Cited (43-26,
44+522).

4309. Interest of purchaser subject to attachment or judgment—The in-
terest acquired upon any sale is subject to the Hen of an attachment or judg-
ment duly made or docketed against the person holding the same, as in case
of real property, and may be attached or sold on execution in the same man-
ner. (5476)

31-232, 17+372.

4310. Redemption of realty—Upon the sale of real property, where the
estate sold is less than a leasehold of two years' unexpired term, the sale is
absolute; in all other cases the property sold, or any portion thereof which
has been sold separately, is subject to redemption;

1. By the judgment debtor, his heirs-or assigns.
2. By a creditor having a lien, legal or equitable, on the property or some

part thereof, subsequent to that on which it was sold.
Creditors shall redeem in the order of their respective liens. (5469, 5472)
1. Construction of statute—51-417, 53+719; 8-496, 441; 21-132; 27-18, 6+373; 28-345,

9+868; 26-100, 1+834.
2. Who may redeem—A grantee or successor in interest of the execution debtor re-

deems on the same terms as execution debtor himself (7-432, 347; 8-47, 28). To entitle
a creditor to redeem he must have something more than the _ general right common to
all creditors to have* the general property of the debtor applied to the payment of his
debts; he must.have a right, either in law or in equity, to have the specific property
appropriated to the satisfaction of his claim in exclusion of other claims subsequent in
date to his (29-203, 12+530; 65-246, 68+18; 28-48, 8+905; 43-17SS, 45+11). An attaching
creditor in an action on contract may redeem (45-341, 48+187). A subsequent judg-
ment creditor may redeem (29-434, 13+668. See 29-226, 13+34). A general creditor of
a deceased person, although his claim has been allowed against the estate, is not en-
titled to redeem (29-203, 12+530; 65-246, 68+18). One having a lien on "an undivided
interest" in the land may redeem (27-18, 6+373). Mortgagees whose liens are subse-
quent may redeem (See 20-268, 239; 21-132; 37-71, 33+123; 48-223, 50+1038; 77-54.
79+594). A creditor obtaining a judgment after the property of the debtor has passed
into the hands of a receiver cannot redeem from a sale made by the receiver under
direction of court (41-150, 42+862). A person having a lien on a part of the land sold
may redeem the whole (36-136, 30+458). A judgment creditor who has levied on suffi-
cient personal property to satisfy his judgment cannot redeem (13-407, 376).

3. Plan of redemption by creditors—28-345, 9+868; 29-226, 13+34.
4. When right of creditor begins—Right of creditor to redeem does not begin until

right of debtor to redeem has expired (37-71, 33+123; 28-345, 9+868).
5. A vested right—27-18, 6+373; 36-136, 30+458.
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6, Redemptioner a bona fide purchaser—16-156, 48+677. See 27-396, 7+826; 72-352,
75+595, 761.

4311. Order of redemption, etc.—Within one year after the day of sale
the judgment debtor, his heirs or assigns, may redeem by paying to the pur-
chaser the amount for which the property was sold, with interest, and, if the

. purchaser be a creditor having a prior lien, the amount thereof, with interest.
3f no such redemption be made, the senior creditor may redeem within five
days after the expiration of such year, and each subsequent creditor within
five days after the time allowed all prior lienholders, by paying the afore-
said amount, and all liens prior to his own, held by the party from whom he
redeems: Provided, that no creditor can redeem unless within such year he
file notice of his intention so to do with the clerk of the court where the judg-
ment is entered. (5473)

1. Time to redeem—Court cannot extend the time. Right of redemption is a strict
legal right to be exercised, if at all, in accordance with the terms of the statute unless
waived or extended by the party whose interests are to be affected (51-417, 53+719"; 16-
230, 202). Tf the last day of the year from the sale falls on Sunday owner may redeem
on Monday (48-223, 50+1038). Five day limitation is not inflexible (80-76, 82+1103).

2. Notice of intention—Tacking—Where a mortgagee .who has filed notice of in-
• tention to redeem assigns the mortgage the assignee may redeem under the notice so
filed (48-223, 50+1038). Waiver of 'defective notice (50-310, 52+864). Tacking (See § 4481
Note 4).

3. Necessity of paying prior liens—41-156, 42+867; 41-163, 42+S70; 29-434, 13+668.
4. Effect of sale in cutting off liens—The sale on a second lien, whether made before

or after that on a first lien, has the effect, unless it is itself cut off by the first s.ale, or
unless it is redeemed from, to cut off all liens and interests subject to it (30-161, 14+795;
50-508, 52+922; 54-308, 56+34; 72-287, 75+376; 73-236, 75+1046; 104+7).

5. Effect on lien—While there are still rights of redemption outstanding, the lien
on which a redemption is made is not merged and extinguished in the title of the pur-
chaser at the sale redeemed f 'om, but it passes by subrogation to any subsequent re-
demptioner. The lien on which a redemption is made is not extinguished by the fact
that the value of the property is equal to the amount of the lien with the amount paid
for redemption added (50-508, 52+922. See §4484 Note 2).

6. Attacking subsequent liens—48-223, 50+1038. See § 4481 Note 17.
7. Waiver of defects—50-310, 52+864; 43-66, 44+88G; 70-380, 73+165. See 47-434,

50+475: 51-417. 53+719; 28-267, 9+772.
8. Effect of redemption on invalid lien—56-60. 57+320.
9. Effect of premature redemption—54-308, 56+34; 90-114, 95+762.

4312. Redemption, how made—The person desiring to redeem shall pay
02 to tlie Pcrson holding the right acquired under such sale, or for him to the

sheriff or the clerk of the district court of the county in which the real prop-
43i2 __ erty is situated, the amount required by law for such redemption, and shall

IU-NW 304 produce to such person or officer the same documents required by law to be
produced by a person desiring to redeem from a sale of real property under
foreclosure of a mortgage by advertisement; and the person redeeming shall
cause such documents to be filed with the register of deeds as required in the
case of redemption from such foreclosure sale. (5474)

See note to § 4482.

4313. Certificate of redemption—Effect of redemption—The person or
officer from whom such redemption is made shall execute to the person re-
deeming a certificate in substantially the same form as the certificate required
by law to be executed on redemption from a sale of real property under fore-
closure of a mortgage by advertisement; and all the provisions of law ap-
plicable to the recording and to the effect of such certificate, and to the effect
of redemption of the property sold on such foreclosure sale, by the owner, his
heirs, personal representatives, or assigns, or by creditors, shall be applicable
to the certificate required by this section, and to redemption made under this
chapter. (5475 ; '01 c. 39)

See note to § 4483.

4314. Sale irregular or judgment reversed—Tf the purchaser of real prop-
erty sold on execution, or his successor in interest, be evicted therefrom in
consequence of irregularities in the proceedings concerning the sale, or of
the reversal or discharge of the judgment, he may recover from the judgment
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creditor the price paid, with interest. When such recovery is had in con-
sequence of irregularity, the judgment creditor shall thereupon be entitled,
within ten years after such eviction, to a new execution on the judgment for
the price paid on the sale, with interest; and for that purpose the judgment
shall be deemed valid against the judgment debtor, his personal represen-
tatives, heirs, or devisees, but not against a purchaser or incumbrancer in
good faith who became such before a levy on such new execution. (5478)

4315. Redemption pending action to set aside execution sale—When an
action is brought to set aside an execution sale of land, and the time of
redemption from such sale may expire before final judgment therein, any per-
son having the right to redeem therefrom, for the purpose of saving such
right, may deposit with the sheriff, before the time of redemption expires, the
amount that will be necessary to redeem such premises at the date of such
expiration, together with a bond in an amount and with sureties to be ap-
proved by such sheriff, conditioned to pay all interest that may accrue or be
allowed on such deposit until final redemption as hereinafter provided. Such
deposit and bond shall operate to extend the time of redemption for thirty
days after the final determination of such action, during which time any per-
son entitled by law to redeem may do so by paying to the sheriff the amount
of such deposit with accrued interest. The deposit and bond shall be
brought to the attention of the court by supplemental complaint in the action,
and the judgment shall determine the validity of the execution sale, and the
right of the parties to the moneys and bonds so deposited, which shall be paid
and delivered by the sheriff as directed by such judgment, upon delivery to
him of a certified copy.thereof. The remedy herein provided shall be in addi-
tion to other remedies now existing. ('95 c. 326)

75-153, 774793.

4316. Stay of execution on money judgment—Execution of a judgment
for the payment of money only shall be stayed for six months, if within ten
days after the entry thereof the judgment debtor shall file with the clerk a
bond, running to the judgment creditor, his personal representatives and
assigns, in double the amount of the judgment, to be approved by the court,
and conditioned for the payment of the judgment, with interest at the rate of
eight per cent, per annum during the time for which the stay is granted.
Within two days thereafter notice that such bond has been filed, with a copy
of the same, shall be served on the judgment creditor if he be a resident of
the county, or upon his agent or attorney if he have one, and the judgment
creditor may except to the sufficiency of the bond; and, upon his applica-
tion upon notice or order to show cause, the court, if it find the bond in-
sufficient, may order execution to issue notwithstanding the same, unless the
judgment debtor give such further bond as it shall deem sufficient. If the
condition of any such bond be not performed, the execution shall issue for
the amount of the judgment, with interest and costs, against the judgment
debtor and the sureties. When an execution issues against sureties, the
officer shall certify in his return what amount, if any, was collected from
them, and the date thereof. If a stay be granted after execution issued, any
levy made thereon shall be released, and the execution shall be returned and
the reason noted by the officer. (5480-5485)

4317. Property exempt—No property hereinafter mentioned shall be liable iw-x?1-7 291
to attachment, or sale on any final process, issued from any court: - -

1. The family Bible.
2. Family pictures, school books or library, and musical instruments for

the use of the family.
3. A seat or pew in any house or place of public worship.
4. A lot in any burial ground.
5. All wearing apparel of the debtor and his family; all beds, bedsteads,

and bedding kept and used by the debtor and his family; all stoves and ap-
pendages put up or kept for the use of the debtor and his family; all cooking
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utensils; and all other household furniture not herein enumerated, not ex-
ceeding five hundred dollars in value.

6. Three cows, ten swine, one yoke of oxen and a horse, or, in lieu of such
oxen and horse, a span of horses or mules, twenty sheep, and the wool from
the same, either in raw material or manufactured into yarn or cloth; food for
all the stock above mentioned necessary for one year's support, either pro-
vided or growing, or both, as the debtor may choose; one wagon, cart, or
dray, one sleigh, two plows, one drag; and other farming utensils, including
tackle for teams, not exceeding three hundred dollars in value.
. 7. Provisions for the debtor and his family necessary for one year's sup-
port, either provided or growing, or both, and fuel necessary for one year.
• 8. The tools and instruments of a mechanic, miner, or other person, used
and kept for the purpose of carrying on his trade; and, in addition thereto,
stock in trade, including goods manufactured in whole or in part by him, not
exceeding four hundred dollars in value; and the library and implements of
a professional man.

• 9. The presses, stones, type, cases, and other tools and implements used by
any person or copartnership in printing or publishing a newspaper, or by any
person hired by him to use them, not exceeding two thousand dollars in
value, together with stock in trade not exceeding four hundred dollars in value.

10. One watch, one sewing machine, one typewriting machine, and one
bicycle.

11. Necessary seed for the actual personal use of the debtor for one season,
43i7( i i ) not to exceed in any case the following amounts: one hundred bushels of

09 " " 12 wheat, one hundred bushels of barley, one hundred bushels of potatoes, one
hundred bushels of oats, ten bushels of corn; and binding material sufficient
for use in harvesting the crop raised from such seed.

12. The library and philosophical and chemical or other apparatus belong-
ing to, and used for the instruction of youth in, any university, college, semi-
nary of learning, or school which is indiscriminately open to the public.

13. All moneys arising from fire or other insurance upon any property ex-
empt from sale on execution.

14. All moneys received by, or payable to, a surviving wife or child from
insurance upon the life of a deceased husband or father, not exceeding ten
thousand dollars.

_4.u 7(1->),, 15. All moneys, relief, or other benefits payable or to be rendered by any
7 - 345 police department association, fire department association, beneficiary asso-

ciation, or fraternal benefit association to any person entitled to assistance
therefrom, or to any certificate holder thereof or beneficiary under any such
certificate.

16. The wages of any person, not exceeding twenty-five dollars, due for
any services rendered by him for another during thirty days preceding any
attachment, garnishment, or the lew of any execution against him.

17. The earnings of the minor child of any debtor or the proceeds thereof,
by reason of any liability of such debtor not contracted for the special benefit
of such minor child.

18. The claim for damages recoverable by any person by reason of ;i levy
upon or sale under execution of his exempt personal property, or by reason of
the wrongful taking or detention of such property by any person, and any
judgment recovered for such damages.

All articles exempted by this section shall be selected by the debtor, his
agent, or legal representative. The exemptions provided for in subdivisions
6-18 hereof, shall extend only to debtors having an actual residence in the
.state. No property exempted hereby shall be exempt from attachment or
execution in an action for the recovery of the purchase money of the same
property. (5313, 5314, 5459-5463; '95 cc. 37, 79; '97 cc. 6, 15, 126, 354; '99
cc. 24, 267;'03 cc. 276, 296)

1. Subd. 5—16-487, 441; 18-361, 331; 62-471, 64+1150.
2. Subd. 8—A buggy or carriage is exempt ns coming within the term "wagon"

(29-46, 11+132; 41-318, 43+74). A bicycle is not exempt as a "wagon" under this sub-
division (72-520, 75+717. See S«h<l. 10). Whether a horse kept for racing purposes
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is exempt is an open question (44-216, 46+362). Two year old steers are exempt (31-
541, 18+821). In order to have the benefit of the exemption of food for stock it is not
necessary that the debtor should own all of the stock (79-459, 82+858). The question
how much food is "necessary" is for the jury (35-388, 20+03; 57-170, 58+088). A horse
delivered to the keeper of a livery or boarding stable is subject to a lien for his keep
(66-57, 68+514).

3. Subd. 7—74-272, 77+4.
4. Subd. 8—One carrying on the trade of tailor may be entitled to exemption of

two sewing machines, if kept and personally used for the purposes of his trade and if
reasonably necessary therefor (50-327, 52+857). The ordinary stock m trade of mer-
chant not exempt (2-90. 72; 42-254, 44+116). Meaning of phrase "stock in trade" (27-
134, 6+479; 35-340, S9+156). Unfinished burial caskets held exempt (27-134, 6+479).
Stock in trade of partnership is not exempt (29-235, 12+704; 35-340, 29+156). The
"tools" of a mechanic or other person, in order to be exempt, must be held for the
purpose of carrying on his trade (35-340, 29+156).

5. Subd. 11—Owner of farm may claim exemption of seed grain when renting the
farm on shares and furnishing seed (80-340, 83+153). Whether grain exempt is ordi-
narily a question for the jury (57-170, 58+988; 35-388, 29+63).

6. Subd. 13—62-471, 64+1150.
7. Subd. 16—Under former statute exemption was limited to those engaged in man-

ual labor (42-112, 43+794). Present statute designed to extend exemption to all who
work for wages—to servants, employees, clerks, etc., as well as to laboring men (45-31,
47+396. Sec 77-426, 80+350; 80-497, 83+449). The thirty days are to be computed from
the levy and not from the issuance of writ from clerk's office (54-366, 56+127).

8. Subd. 18—51-360, 53+805; 42-234, 44+11.
9. Action for purchase money—16-487, 441; 34-279, 25+601; 69-22, 71+697.
10. General rules—Policy of exemption laws (2-90, 72; 31-541, 18+821; 74-272, 77+4).

To be construed liberally (31-541, 18+821; 74-272, 77+4; 18-361, 331; 79-459, 82+858; 72-
520, 75+717). Exemption a personal privilege (22-185; 8-50, 30; 69-22, 71+697). Ab-
sconding debtor cannot have benefit of statute (22-485). Exemption laws not applica-
ble to partnership property except as expressly stated (29-235, 12+704; 35-340, 29+156;
37-527, 35+435). Voluntary transfer of exempt property vests good title in donee as
against creditors of donor (28-77, 9+172).

4318. Levy on property in excess of exemption—When the officer holding
an execution is of the opinion that the judgment debtor has more property of
the classes specified in § 4317 than is exempt, he may levy upon the whole of
any one class, and make an inventory thereof, and cause the same to be
appraised on oath by two disinterested persons. If such appraisal exceeds
the amount exempt of that class, the debtor may forthwith • select of such
property an amount not exceeding in appraised value the amount exempt,
and the balance shall be applied by the officer as in other cases. If the
debtor does not make such selection, the officer may make the same. If one
or more indivisible articles of such class is of greater value than the whole
amount exempt of that class, the officer shall sell the same, and, after paying
to the debtor the amount thereof exempt, shall apply the residue in discharge
of the process. (5463)

35-388, 29+63; 5-377, 305; 27-134, 6+479; 44-216, 46+362.

SUPPLEMENTARY PROCEEDINGS

4319. Person indebted may pay sheriff—After the issuing of an execution
against property, any person indebted to the judgment debtor may pay to
the sheriff the amount of his debt, or so much thereof as may be necessary
to satisfy the execution, and the sheriff's receipt shall be a sufficient discharge
for the amount so paid. (5488)

4320. Order for examination of debtor—When-an execution against prop-
erty of the judgment debtor, or of any one of several debtors.in the same
judgment, is issued to the sheriff of the county where he resides, or, if he does
not reside in the state, to the sheriff of a county where the judgment roll, or
a transcript of a judgment, is filed, is returned unsatisfied in whole or in part,
the judgment creditor is entitled to an order from the judge of the district
court of the district where the debtor resides, or, if the debtor be not a resi-
dent of the state, then from the district where such judgment roll or tran-
script of. the justice's judgment is filed, requiring the judgment debtor, or,
if a corporation, any officer thereof, to appear and answer concerning his or

903



.§4321 - CIVIL ACTIONS [Ch. 77

its property, at a time and place specified in the order, before such judge or a.
referee therein named: Provided, that if the person required to answer is, at
the time of the service of the order, a resident of the state, or has an office in
the state for the regular transaction of his business in person, he cannot be
compelled to attend, pursuant to the order or to any adjournment, at a place
without the county where his residence or place of business is situated.
(5486) -

1. General nature and object of proceeding — Supplementary proceedings are in-
tended to furnish a speedy, inexpensive and adequate remedy for discovering and
reaching all equitable interests of the debtor not liable to seizure and sale on execution,
and also all property so liable which an officer holding such process has been unable
to find, and to compel the application of the same towards the satisfaction of the judg-
ment. They not only perform, the office of a creditor's bill, but have a somewhat en-
larged scope and purpose (25-263; 9-270, 254; 35-231, 28+254; 65-^4, 67+805; 76-109,
78+964; 81-368, 84+123), The remedy afforded by the statute is in the nature of an
equitable execution (65-64, 67+805).

2. A matter of right— Showing necessary— A judgment creditor is entitled as a
matter of right to an order upon compliance with the provisions of this section (25-263;
*-270, 254; 34 Fed. 380). It is customary practice to make the facts appear by affidavit.
The affidavit need not state the nature of relief sought (22-452).

3. Judgment basis of proceedings— 28-248, 9+732.
4. Effect of proceedings to give lien — The proceedings give the creditor an equita-

ble lien on the assets discovered, if he proceeds with proper diligence to apply the
same to tlie payment of his judgment; that is, they give him priority over other cred-
itors (6G-6G, 68+771; 65-156, 68+2). The lien is dissolved by an assignment for the ben-
efit of creditors (65-156, 68+2; 67-35, 69+477).

5. Officer's return conclusive— 25-263. See 35-540, 29+322; 44-401, 46+848.
6. Service of order on non-resident — 66-66, 68+771.

4321. Warrant against debtor— Instead of the order provided for in § 4320,
upon proof by affidavit that there is danger that the debtor will leave the
state or conceal himself, the judge may issue a warrant requiring the sheriff
of any county where the debtor is to arrest him and bring him before such
judge to answer concerning his property. Upon being brought before the
judge, he may be examined on oath, and ordered to give bond that he will
attend from time to time before the judge or referee, as he shall direct, during
the pendency of the proceeding, and will not in the meantime dispose of any
portion of his property not exempt from execution; and, in default of giving
such bond, he may be committed to jail as for a contempt. (5487)

4322. Examination — Upon appearing or being brought before the judge
or referee, the judgment debtor, or officer required to answer for a corpora-
tion, may be examined under oath, and witnesses may be required to appear
and testify on behalf of either party, and the debtor may be represented by
counsel; and no person, on such examination, shall be excused from answer-
ing any question on the ground that his examination will tend to convict him
of the commission of a fraud, but his answer shall not be used as evidence
against him in any criminal proceeding. If the examination is before a ref-
eree, he shall certify the testimony and proceedings to the judge. (5489,
5490, 5495)

The examination should be strictly limited to the discovery of property and should
not bo permitted to uncover private family affairs needlessly (81-368, 84+123). The pro-
vision as to criminating evidence is insufficient (142 U. S. 547). The subject is other-
wise sufficiently covered (§ 4778).

4323. Property applied to judgment— Receiver, etc. — The judge may or-
der any property of the judgment debtor in the hands of himself or of any
other person, or due to him, not exempt from execution, to be applied toward
the satisfaction of the judgment: Provided, that his earnings for his per-
sonal services within thirty days preceding the order cannot be so applied,
when it appears by his affidavit that they are necessary for the use of a family
supported wholly or. partly by his labor. The judge may appoint a receiver
of the debtor's unexempt property, or' forbid a transfer or other disposition
thereof, or any interference therewith, until his further order therein.

1. Order for application of property—An order under this section is discretionary
where property is disclosed on an examination which may be reached by execution.
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The court is not required to make an order for its application to the judgment. Ordi-
narily the creditor should be lef t to his simple remedy of another execution (9-270,
£54). To justify an order under this section the evidence must be direct, clear and
convincing (81-368, 84+123). The debtor may be ordered to convey to a receiver an
interest in real property situated in another state (35-231, 28+254; 34 Fed. 380). He
may be ordered to assign to a receiver a claim against a municipal corporation although
the latter denies the indebtedness (32-152). In an early case since overruled by statute
an order directing a judgment debtor to turn over his watch was sustained (18-361,
331)- It has been held that officer of a municipal corporation cannot be compelled to
assign to a receiver his salary (33-132, 22+177. See §4237). Where a judgment cred-
itor let a portion of a building occupied by him as a homestead it was held that he
could not be ordered to assign the lease to a receiver (26-286, 3+341). The judgment
debtor cannot be ordered to pay over a specific sum of money received by him after
the service of the order for examination, but paid out by him before the disclosure
(51-230, 53+461. See 52-433. 54+482). It has been held that a city treasurer cannot be
compelled to pay over the salary of a city fireman (66-110, 68+606. See § 4237).

2. Appointment of receiver—The appointment of a receiver is a matter of discre-
tion with the trial court to be cautiously exercised (76-109, 78+964; 25-263; 65-64,
67+805; 35-231, 28+254; 70-346, 73+175; 66-66, 68+771; 22-452; 52-433, 54+482; 36-106,
30+402; 27-353, 7+364). A receiver should not be appointed where the creditor has a
mortgage amply sufficient to satisfy the whole debt (65-64, 67+805). A receiver may
be appointed although the only property disclosed is an interest in real estate situated
in another state, and the debtor may be required to convey such interest to the receiver
(35-231, 28+254). A receiver may be appointed immediately after granting an order for
the examination of the debtor (25-263). The receiver may maintain an action to avoid
a fraudulent conveyance of real estate by the judgment debtor, although there has been
no transfer of the title to him (36-106, 30+402; 35-543, 29+349). In bringing an action
the receiver must allege his appointment with sufficient fullness to show that he has
authority (67-24, 69+475; 39-527, 40+831; 73-198, 75+1053).

4324. Adverse claimants, etc.—If it appears that any person alleged to
have property of, or to be indebted to, the judgment debtor, claims an ad-
verse interest therein, or denies the debt, such interest or debt may be re-
covered only in an action against such person by the receiver; but the judge
may by order forbid a transfer or other disposition of such property or in-
terest until a sufficient opportunity is given to the receiver to prosecute the
action to judgment and execution, and may vacatc-or modify such order at
any time on such security as he may direct. (5493)

22-452.

4325. Person indebted may be examined—After the issuing or return of
an execution against property of the judgment debtor, or of any one of sev-
eral debtors in the.same judgment, upon proof, by affidavit or otherwise, to
the satisfaction of the judge, that any person has property of the judgment
debtor, or is indebted to him in an amount exceeding ten dollars, the judge
may require such person, or any officer thereof if a corporation, upon such
notice to any party as may seem proper, to appear and answer concerning the
same. (5496)

30-487, 16+398; 66-66, 68+771.

CHAPTER 78
JURIES

4326. Petit jury defined—A petit jury is a body of twelve men, impaneled
and sworn in the district court to try and determine, by a true and unanimous
verdict, any question or issue of fact in a civil or criminal action or proceed-
ing, according to law and the evidence as given them in court. (5597)

65-196, 68+53.

4327. Number to be drawn—Except as hereinafter provided, a number of 0_
petit jurors, not less than twenty-four, shall be drawn for each general term OT
of the district court; but in his discretion the judge, by order filed with the
clerk at least thirty days before any term, may direct that a greater number
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