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TITLE 1.

WITNESSES,

§ 1. Bubpenas for witnesses, when and by whom to befesued. Every clerk of a court of
record and every justice of the peace may issue subpeenas for witnesses in -all
civil cases pending before the court, or before any magistrates, arbitrators, or
other persons authorized to examine witnesses, and in all contests concerning
lands before the register and receiver of any land-office in this state.

§ 2. Same—how served. Such subpeenia may be served by any person, by exhibiting end
reading it to the witness, or by giving him a copy thereof, or by leaving such
copy at the place of his abode.

§ 8. Liability for disobedience to subpena. If any person duly subpcenaed and obliged
to attend as a witness fails to do so, without any reasonable excuse, he is
liable to the aggrieved party for all damages occasioned by such failure, to be
recovered in a eivil action. -

§ 4. Same—contempt, Such failure to attend as a witness, if the subpeena issues out of
any court of record, is a contempt of the court, and may be punished by fine
not exceeding twenty dollars.

§ 5. Attachment for delinquent witness. The court, in such case, may issue an attach-
ment to bring such witness before it, to answer for the contempt, and also to
testify as a witness in the action or proceeding in which he was subpeenaed.

§ 6. “Witness” defined, A witnessis a person whose declaration under oath is re-
ceived as evidence for any purpose, whether such declaration is made on oral
examination, or by deposition or affidavit. '

§ 7. Who may be witnesses. All persons, except.as hereinafter provided, having the
power and faculty to perceive, and make known their perceptions to others,
may be witnesses; neither parties nor other persons who havé an interest in
the event of an action are excluded, nor those who have been convicted of
crime, nor persons on account of their religious opinions or belief; although,
in every case, the credibility of the witnesses may be drawn in question, And
on the trial of all indictments, complaints, and other proceedings against per-
sons charged with the commission of crimes or offences, the person so charged
shall, at his request, but not otherwise, be deemed a competent witness; nor
shall the neglect or refusal to testify create any presumption against the de-
fendant, nor shall such nsglect be alluded to or commented upon by the pros-
ecuting attorney or by the court. (As amended - 1868, ¢. 70, 1.)

1 M. 181 (207); "4 M. 340 (438); 10 M. 277 (360); 14 M. 85, 105,

§8. . Conversations between party and deceased person, ete. It shall not be competent for
any party to an action, or interested in the event thereof, to give evidence
therein of or concerning any conversation with, or admission of, a deceased or
insane party or person, relative to any matter at issue between the parties. (4s
amended 1877, ¢c. 40,§ 1) - '

8 M, 310 (851) ; 12 M. 407; 18 M. 527; 21 DM, 108; 22 M. 897T.

§ 9. Who are not competent witnesses. The following persons are not competent to tes-
tify in any action or proceeding:

First—Those who are of unsound mind, or intoxicated, at the time of their
production for examination. )

Second,—Children under ten years of age, who appear incapable of receiving
ilﬁst in):prlessions of the facts respecting which they are examined, or of relating

em truly. :

§ 10. lzrivileged communications, There are particular relations in which it is the policy
of the law to encourage confidence, and preserve it inviolate; therefore a per-
son cannot be examined as a witness in the following cases: )

First. Husband and wife. A busband cannot be examined for or against his wite, with-
out her consent; nor a wife for or against her husband, without his consent;
nor can either, during the marriage or afterward, be, without the consent of
the other, examined as to any communication made by one to the other during
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the marriage; but this exception does not apply to a civil action or proceeding
by one against the other, nor to a criminal action or proceeding for a crime
committe(} l’Ey%cl)nae35 )aga.mst the other.

Second. Attorgleys. An gttorney cannot, without the consent of his client, be examined
as to any communication made by the client to him, or his advice given there-
on, in the course of professional duty.,

Third. Priests. A clergyman or priest cannot, withountthe consent of the person making
the confession, be examined as to the confession made to him in his professional
%hlaracter, in the course of discipline enjoined by the church to which he

elongs.

Fogurth. Physicians. A regular physician or surgeon cannot,without the consent of his
patient, be examined, in a civil action, as to any informationacquired in attend-
Ing the patient, which was necessary to enable him topreseribe or act for the

patient. I

Fifth, Public officers. A public officer cannot be examined as to communications made
to him in official confidence, when the public interest would suffer by the
disclosure.

§ 11, Witness may affirm, when. Every person who declares that he has conscientious
scruples against taking an oath, or swearing in any form, shall be permitted

to make his solemn declaration or affirmation.
§ 12, Mode of administering oath to suit witness, Whenever the court before which any

person is offered as a witness is satisfied that such person has any peculiar
mode of swearing, which is more solemn and obligatory, in the opinion of
such person, than the usual mode, the court may, in its discretion, adopt such

mode of swearing such person.
§ 13. Witness to be sworn according to his religion. Every person believing in any other

than the christian religion shall be sworn according to the peculiar ceremonies

of his religion, if there are any such ceremonies.
§14. Court to ascertain capacity of infant, etc. The court before whom an infant, or a

person apparently of weak intellect, is produced as a witness, may examine
such person to ascertain his capacity, and whether he understands the nature
and obligations of an oath; and any court may inquire of any person, what
are the peculiar ceremonies observed by him in swearing, which he deems most

obhgatoryé oL 108

——

TITLE. 2.

TAKING THE TESTIMONY OF WITNESSES WITHIMN THIS STATE.

§15. Depositions anthorized to be taken. Depositions may be taken in the manner, and
according to the regulations, provided in this chapter, to be used before any
magistrates or other persons authorized to examine |witnesses, in any other

than criminal cases. . .
§ 16, Same—in what cases. When a witness whose testimony is wanted in any civil

cause pending in thig state, lives more than thirty miles from the place of trial,
or is about to go out of the state, and not to return in time for trial, or is so
sick, infirm or aged as to make it probable that he will not be able to attend
at the trial, his deposition may be taken in the manner hereinafter provided,

§ 17. Appointment of time and place—notice. At any time after the cause is commenced
by the service of process or otherwise, or after 1t ig submitted fo arbitrators.
or referees, either party may apply to any justice of the peace, who shall issue,
a notice to the adverse party, to appear before the said justice, or any other
justice of the peace, at the time and place appointed for taking the deposition,
and to put such interrogatories as he may see fit.
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§ 18. Service of notice on agent or attorney. The said notice may be served on the agent
or attorney of the adverse party, and shall have the same effect as if served on
the party himself. .

§19. Service on one of several parties. When there are several persons, plaintiffs or de-
fendants, a notice served on either of them is sufficient.

§ 20. Manner of service of notice, The notice shallbe served by delivering an attested
copy thereof to the person to be notified, or by leaving such copy at his place
of abode, allowing in all cases not less than twenty-four hours after such no-
tice before the time appointed for taking the depositions, and also allowing
time for his travel to the place appointed after being notified, not less than at
the rate of one day, Sundays excepted, for every twenty miles travel.

§ 21. Notice may be waived. The written notice before prescribed may be wholly omitted,
if the adverse party, or his attorney, in writing, waives the right to it.

y 22.  Oath of deponent—examination. The deponent shall be sworn to testity the whole
truth, and nothing but the truth, relating to the cause for which the deposition
is taken, and he shall then be examined by the parties, if they see fit, or by
the justice, and his testimony shall be taken in writing.

§ 23." Order of examination, The party producing the deponent shall be allowed first to
examine him, either upon verbal or written interrogatories, on all points which
he deems material, and then the adverse party may examine the deponent in
like manner; after which either party may propose such further interrogatories
as the case requires,

§ 24. Deposition to be written and read and signed. The deposition shall be written by
the justice or by the deponent, or by some disinterested person, in the presence
and under the direction of the justice, and be carefully read to or by the depo-
nent, and shall then be subseribed by him.

§25. Certificate of justice to deposition. The justice shall annex to the deposition a cer-

tificate substantially as follows:
" State of Minnesota,

County of 58

I, A. B,, justice of the peace in and for said county, do hereby certify that
the above deposition was taken before me, at my office in the...............
in said county, on the........ day of...... eeeeaa, ,18....,at...... o'clock,
....... «.«..; that it was taken at the request of the plaintiff (or defendant),
upon verbal (or written) interrogatories; that it was reduced to writing by
myself (or by deponent, or by.......coviiinnnn. , & disinterested person, in
my presence and under my direction); that it was taken to be used in the suit
of A. B. vs. C. D., now pending in............ et court; and that
the reason for taking it was (here state the true reason); that...............
attended at the taking of said deposition (or, that a notice, of which the an-
nexed s a copy, was served upon him, on the..... eeevddayofeeen i,
18....); that said deponent, before examination, was sworn to testify the
whole truth, and nothing but the truth, relative to the said cause, and that
the said deposition was carefully read to (or by) said deponent, and then sub-
scribed by him.

Dated at.ceverennennnnnn. ythe.cveainnes, day of..... ceriiaeraan , one
thousand eight hundred and.......... cerees :

A. B., justice of the peace.

§ 26. Deposition, how disposed of. The deposition shall be delivered by the justice to the
court, or arbitrators, or referees, before whom the cause is pending, or shall be
inclosed and sealed by him, and directed to them, and shall remain sealed untit
opened by said court, or the clerk thereof, or arbitrators, or referees.

§ 27. Deposition may be used, when. No deposition shall be used if it appears that the
reason for taking it no longer exists: provided, that if the party producing the
deposition in such case shows any suflicient cause then existing for using such

deposition, it may be admitted.
18 M. 506,
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| § 28. Objections, how and when to be taken. Every objection to the competency or credi-

bility of the deponent, and to the propriety of any question put to him, or of
any answer made by him, may be made when the depositionis produced, in the
same manner as if the witness was personally examined on the trial: provided,
that all objections to the form of any interrogatory shall be made before it is
answered, and, if the interrogatory is not withdrawn, the objection shall be
noted in the deposition; otherwise the objection shall not be afterward enter-
tained.

§29. Deposition may be used in second action, when. When the plaintift in any action
discontinues it, or it 18 dismissed for any cause, and another action is afterward
commenced for the same cause between the same parties, or their respective
representatives, all depositions lawfully taken for the first action may be used
in the second, in the same manner, and subject to the same conditions and ob-
jections, as if originally taken for the second action: provided, that the depo-
sition has been duly filed in the court where the first action was pending, and
remained in the custody of the court, from the termination of the first action

until the commengzement of the second.
2 M. 95 (118), L
§ 80, Deposition used on appealof action, how. When an action is appealed from one

court to another, all depositions lawfully taken to be used in the court below
may be used in the appellate court, in the same manner, and subject to the
same exceptions for informality or irregularity, as were taken to such deposi-

tions in writing in the court below.
‘ § 81. Witness compelled to give deposition, when. Any witness may be subpeenaed and

compelled to give his deposition, at any place within twenty miles of his abode,
in like manner, and under the same penalties, as he may be subpenaed and
compelled to attend as a witness in any court,

TITLE 3.
TARING THE TESTIMONY OF WITNESSES OUT OF THIS STATE.

§ 32. Depositions, how taken and when used. The deposition of any witness without this
state may be taken under a commission issued to any competent person in any
state or country, by the court in which the cause is pending, or upon a refer-
ence as hereinafter provided; and the deposition may be used in the same
manner, and subject to the same conditions and objections, as if it had been

taken in this state.
1 M. 231 (207) ; 7 M. 50 (74). . .
§ 33. Commission may issue, in what cages. No commission shall be issued to take testi-

mony out of this state, except in the following cases:

Farst.  When an issue has been joined in an action in a court of record in
this state, and it shall appear, on the application of either party, that any
witness not residing in. this state is material in the prosecution or defence of
such action, and that due notice of such application was served upon the ad-
verse party at least eight days before the application is made; ’

Second.  When, in an action commenced in a court of record in this state,
tlie time of answering the complaint has expired, and the defendant has not
answered or demurred to the said complaint, and it appears, upon the applica-
tion of the plaintiff, that the testimony of any witness not residing in this
state is material and necessary to establish the facts stated in the complaint,
and to enable the court to render judgment in such action.

§ 34. Interrogatories and cross-interrogatories, how settled. When the application is
made by the plaintiff, and there has been no appearance for the defendant in
the action, it may be made ex parte, and without notice; und the deposition

i
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‘may be taken upon interrogatories filed by the plaintiff, and annexed to the
commission.  In all other cases, such depositions shall be taken under acom-
mission, and upon written interrogatories, to be exhibited to the adverse party
or his attorney, and cross-interrogatories, to be filed by him, if he sees fit:
provided, that the parties may, by stipulation in writing, agree upon any other
mode of taking depositions, and, when taken pursuant to such stipulations,
they may be used upon the trial, with like force and effect, in all respects, as
if taken upon the commission and writfen interrogatories as herein provided,

§ 35. Affidavits, ete., taken out of state to be used on motion, Alloaths or affidavits taken
out of the state, before any officer authorized to administer oaths, and certified
by the clerk of a court of record, may be used and read upon the argument of
any motion, to the same extent, and with like effect, as if taken within this
state: provided, that if such affidavit is taken before a notary publie, or com-
missioner for this state, no such certificate shall be required.

*§ 36. Depositions taken under notice—requisites of notice, ets, Whenever the testimony
of any person without this state is wanted in any civil action or proceeding
in any court of this state, the same may be taken by and before any officer
authorized to administer an oath in the state or territory in which the testi-
mony of such person may be taken, upon notice to the adverse party of the
time and place of taking the same. Such notice shall be in writing, and shall
be served as other notices in civil actions are required to be serveé’, and shall
be served so as to allow the adverse party sufficient time, by the usual route of
travel, allowing one day for every one hundred miles of distance between the
place of the service of the notice and the place of the taking of such testi-
mony, and one day for preparation, exclusive of Sundays and the day of ser-
vice; and the examination may, if so stated in the notice, be adjourned from
day to day: provided, that the justice of the peace, or judge of the court before
which, or the court commissioner of the county in which, the action is pend-
ing, may, on motion, and by order in the cause, designate the time and place for
the taking of the testimony, and the time within which a copy of the order shalj
be served on the adverse party or hisattorney: and provided further, that when-
ever the defendant in any action or proceeding is in default for want of an
answer or other defence, such notice or order need not be served upon him.
(1873, ¢. 61, § 1, as amended 1876, c. 68, § 1.) . :

*§ 87. Deposition, how taken, authenticated and returned. At the time and place specified
in the notice or order, or within one hour thereafter, the examination shall
commence. Iach witness shall, before testifying, be sworn by the officer to
testify the whole truth and nothing but the truth relative to the cause speci-
fied in the notice or order. The testimony shall be written by the officer. The
proceeding may be adjourned from day to day until the examinations are -
closed. Kither party may appear in person, or by an agent or attorney, and
‘take part in the examination. The testimony of each witness, when com-
pleted, shall be carefully read over by the officer to him, whereupon he muay
.add thereto or qualify the same as he may desire. When the deposition 1is
completed, the witness shall sign his name, or make his mark, at the end
thereof, as well as upon each’piece of paper on which any portion of his testi-
mony is written. Thereupon the officer taking such deposition shall annex
thereto a copy of the notice or order, and a certificate, under his hand wd
official seal (if he have one), stating what office he held and exercised when
taking such depositions, and that, by virtue thereof, he was then and theve
authorized to administer an oath, and that each witness, before testifying, was
duly sworn to testify the whole truth and nothing but the trath relative to
the cause specified in the notice or order, and that each of such depositions
were taken pursuant to such notice or order, and who, if any one, examined
for the parties respectively. Such certiticate shall be priina facie avidence of
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the matters therein stated, and it may be substantially in the following form:
State of...... PR

County of......... e

Be it known, that I took the annexed depositions pursuant to the annexed
notice (or order); that I was then and there (state the title of the officer); that
I exercised the power of that office in taking such deposition; that, by virtue
thereof, I was then and there authorized to administer an oath; that each wit-
ness, before testifying, was duly sworn to testify the whole trath and nothing
but the truth relative to the cause specified in the annexed notice (or order);
that the testimony of each witness was correctly read over to him by me be-
fore he signed the same; that the examination was conducted on behalf of the
plaintiff by......... «es+ooo; that the examination was conducted on behalf
of the defendant by........

Witness my hand and seal........, this..ceeeseve..day ofoevnn..n....
A.D. 187....
Such depositions shall be returned by mail to the justice of the peace before
whom the cause is pending, or, if it be pending in a probate court, to the
judge thereof, or if it be pending in any other court of record, then to the
clerk thereof; and upon their return, they shall be opened and subject to the
inspection of either party. (Id. §2.) . :

*§ 38, Howused on the trial—objections, Such deposition may be read in evidence at
the trial of the action or proceeding; but when the same is offered in evidence,
objection may be interposed to the competency of the witness, or to any ques-
tion put to him, or to the whole or any part of his testimony, in like manner,
upon the same grounds, and with the like effect, as if the witness was there testi-
fying in open court: provided, that no objection to the form of any question,
can be made, unless such objection was made before, and noted by the officer
taking such deposition. (Id. § 3.)

*§ 89. Effect of informalities and defects. No informality, error or defect in any proceed-
ing under this statute shall be sufficient ground for excluding the deposition,
unless the party making objection thereto shall make it appear, to the satis-
faction of the court, that the officer taking such deposition was not authorized
to administer an oath then and there, or that such party was, by such inform-
ality, error or defect, precluded from appearing and cross-examining the wit-
ness; and every objection to the sufliciency of the notice, or to the manner of
taking, or certifying, or returning such depositions, shall be deemed to have
been forever waived, unless such objections are taken by motion to suppress
such depositions, which motion shall be made within ten days after service of
such notice in writing of the return thereof. (Id. § 4.)

*$ 40. Costs, when party giving notice fails to appear. Whenever any party shall, under
the provision of this act, serve notice of the taking of the testimony of any
person, and the adverse party shall, by himself or attorney, in pursuance of
such notice, attend at the time and place therein named, and the party serving
such notice shall fail or neglect to appear and proceed with the taking of such
testimony, the justice of the peace, or judge of the court, before whom, or in
which, [the] action is pending, shall allow such adverse party such sum for
expenses and for attorney’s fees incurred in making such attendance as he shall
deem proper, which sum shall be collected in the same manner as other costs
and disbursements in the action or proceeding. (1876, c. 68, § 2.)
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TITLE 4
PROCEEDINGS TO PERPETUATR THE TESTIMONY OF WITNESSES WITHIN THIS
STATE.

§41. (Smc. 36.) Testimony of witness may be perpetuated—application how made. When
any person is desirous to perpetuate the testimony of any witness, he shall
make a statement in writing, setting forth briefly and substantially his title,
claim or interest, in or to the subject concerning which he desires to perpetu-
ate the evidence, and the names of all other persons interested or supposed to
be interested therein, their residences, if known, and if unknown it shall be
so stated, and also the name of the witness proposed to be examined, and shall
deliver the said statement to the judge of a court of record, requesting him to
take the deposition of the said witness.

§ 42. (SEc. 87.) Notice to be given—publication, The said judge shall thereupon cause
notice to be given of the time and place appointed for taking the deposition,
to all persons mentioned in the said statement as interested in the case, which
notice shall be given in the same manner as is prescribed in this chapter re-
specting notice upon taking a deposition in this state, to be used in any cause
here pending: provided, that in all cases where the judge is satistied that, by
reason of the non-residence of any of the persons in this state, or for any
other cause, it will be impossible to serve the notice as aforesaid, he may direct
notice to be given by publishing the same for three successive weeksin a news-
paper printed and published in the county where the applicant resides, or if
there is none, then in a newspaper printed and published at the capital of the
state. - a

§ 43. (Skc. 38.) Testimony, how taken—judge to annex certificate. The deponent shall
be sworn and examined, and his deposition shall be written, read and sub-
scribed, in the same manner as is prescribed respecting the other depositions
before mentioned; and the judge shall annex thereto a certificate, under his
hand, of the time and manner of taking it, and that it was taken in perpetual
remembrance of the thing, and he shall also insert in the certificate the names
of the persons at whose request it was taken, and of - all those who were noti-

fied to attend, and of all those who did attend the taking thereof.
§ 44. (SEc. 39.) Deposition and certificate to be recorded. The deposition, with the cer-

tificate, and also the written statement of the party at whose request it was
taken, shall, within ninety days after the taking thereot, be recorded in the
registry of deeds in the county where the land lies, if the deposition relates to
real estate; otherwise in the county where the party applying for such depo-

sition resides.
§45. (Sec. 40.) Deposition may be used, when. If any action, either at the time of

talking such deposition, or at any time afterward,.is pending between the per-
son at whose request it was taken, and the persons named 1n the written state-
ment, or any of them, or any person claiming under either of the said parties
respectively, concerning the title, claim or interest set forth in the statement,
the deposition so taken, or a certified copy of it from the registry of deeds,
may be used in such action, in the same manner, and subject to the same con-
ditions and objections, as if it had been originally taken for the said action.

§ 46. (SEp.41.) Witness may be compelled to give deposition. Any witness may be
subpoenaed and compelled to give his deposition in perpetual remembrance ot
the thing, as before prescribed, in like manner, and under the same penalties,
as are provided in this chapter respecting other depositions taken in this state.
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TITLE 5.
PROCEEDINGS TO PERPETUATE THE TESTIMONY OF WITNESSES OUT OF THIS
STATE.

§47. (Sec. 42.) Depositions to perpetuate testimony out of the state. Depositions to
perpetuate the testimony of witnesses living without this state may be taken
in any state, or in any foreign country, upon a commission to be issued by any
court of record, in the manner hereinafter provided.

§43. (SEc. 43.) Proceedings in such case—statement to be filed. The pers.n who pro-
poses to take the deposition shall apply to the judge of any such court, and deliver
to him astatement like that before prescribed to be delivered to the judge or jus-
tice of the peace upon taking such a deposition within this state; and if the sub-
ject of the proposed deposition relates to real estale within this state, the
statement shall be filed in the county where the lands, or any part thereof, lies;
otherwise, in the county where the applicant resides.

§49. (SEc. 44.) Notice to be given—service—publication, The court shall order notice
of such application to be served on all the persons mentioned in such state-
ment, and living within the state, which notice shall be served fourteen days,
at least, before the time appointed for hearing the parties: provided, that if any
of said parties reside out of this state, or if their residence is unknown to the
applicant, the judge shall order notice to be served on them by publishing the
same, for three successive weeks, in a newspaper printed and published in the
cornty where the applicant resides, or if there is none, then in a newspaper
printed and published at the capital of the state.

§50. (SEc.45.) Judge to issue commission, when. If, upon such hearing of the parties,
or of the applicant alone, should no adverse party appear, the judge is satisfied
that there is sufficient cause for taking the deposition, he shall issue a commis-
sion therefor, in like manner as for taking a deposition to be used in any cause
pending in the same court. . :

§51. (Smc. 46.) Deposition, how taken and returned. The deposition shall be taken npon
written interrogatories, filed by the applicant, and cross-interrogatories filed by
any party adversely interested, if he sees fit; and it shall be taken and returned
substantially in the same manner as if taken to be used in any cause pending
in said court. ' :

§52. (SEc.47.) Such deposition, how used, filed and recorded. All depositions to per-
petuate the testimony of witnesses taken at any place without this state, ac-
cording to the provisions of this chapter, may be used in like manner as if
taken within this state, and shall be filed and recorded within the same time,
and in the same manner,

—

TITLE 6.

DEPOSITIONS TAKEN IN THIS STATE TO BE USED IN COURTS OF OTHER STATES
AND COUNTRIES.

§ 53. (Smc. 48.) Witness may be compelled to give deposition to be used in another state,
ete, Any witness may be subpcenaed and compelled, in like manner, and under the same
penalties, as are prescribed in this chapter, to give his deposition in any cause
pending in a court in any state or government, which deposition may be
taken before any justice of the peacein this state. or before any commissioners
that may be appointed under the authority of the state or government in
which the action is pending; and if the deposition is taken before such com-
missioners, the withess may be subpcenaed and compelled to appear before
them, by process from any justice of the peace in this state.
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. TITLE 7.

THE PRINTED STATUTES OF THIS STATE, THE RECORDS AND PROCEEDINGS OF
COURTS, AND THE LAWS OF OTHER STATES, AND OF FOREIGN LAWS, AS

EVIDENCE.

§ 54. (Src. 49.) Records of foreign courts, when. The records and judicial proceedings
of any court of any state or territory, or of. the United States, shall be admis-
sible 1n evidence, in all cases in this state, when anthenticated by the attesta-
tion of the clerk, prothonotary, or other officer having charge of the records

of such court, with the seal of such court anneked.

19 M, 239.
§ 55. (SEc. 50.) Printed copies of statutes. The printed copics of all statutes, ncts

and resolves of this state, whether of a public or private nature, which are
published under the authority of the state, are admissible, as sufficient evi-
dence thereof, in all courts of law, and on all oceasions whatsoever.

4 M. 251 (335.) ) )
*$ 56. Bissell’s statutes at large. That the work commonly known and designated as

the Statutes at Large of Minnesota of one thousand eight hundred and sev-
enty-three, compiled by A. H. Bissell and published by Callaghan and Com-
pany, printed ana bouud in two volumes, and containing a compilation of the
general and statute laws of this stute, shall be admissible in all the courts of
.« law of this state, and on all oceasions, as prime fucie evidence of such laws:
= provided, however, that the publisher of said compilation shall file with the
=secretary of state an agreement, to the satisfaction of said secretary of state,
Zto furnish, for the use of the state, or of the counties of the state, any number
= of copies of said compilation required for the next ten years, at not more than
% ten dollars per set. (7874,¢.79. § 1.)
5 §57. (Sec. 51.) Printed copies of statutes of other states. Printed copics of the statute
“laws of any state or territory of the United States, if purporting to be pub-
s lished under the anthority of their respective governments, or if commonly
<admitted and read as evidence in their courts, are admissible in all courts of
¥ law, and on all other oceasions, in this state, as prima fucie evidence of such
& laws. A
A §58. (SEc. 52)) Common law of othes states, how proved. The unwntten or common
* law of any state or territory of the United States may be proved as facts by
parol evidence; and the books of reports of cases adjudged 1n their courts muy
also he admitted as evidence of snch law. .

§59. - (SEc. 53.) Existence and effect of foreign laws, how proved. The existence, and
the tenor or effect of all foreign laws may be proved as facts, by parol evidence;
but if it appears that the law in question is contained in a written statute or
code, the court may, in its discretion, reject any evidence of such law that is

not accompanied by a copy thereof.
*§ 60. City ordinances published by authority. Whenever the by-laws, ordinances, rules

and regulations of any city of this state, incozporated under the provisions
of chapter thirty-one of the laws of one thousand eight hundred and seventy,
entitled “An act to authorize the incorporation of cities,” or by any special
act prior to or subsequent to that date, have been or shall hereafter be printed
and published by authority of the corporation, the same shall be received in
evidence in all courts and places, without further proof. (1873, ¢.68, § 1.)

TITLE 8.

DOCUMENTARY EVIDENCE AND THE PRESERVATION THEREOF.

§ 61. (Sec. 54.) Affidavit of publication of notice of application to court—filing. When
notice of any application to any court or judicial officer, tor any proceeding



MINNESOTA STATUTES 1878

73] WITNESSES AND EVIDENCE. 801

authorized by law, is required to be published in one or more newspapers, an
affidavit of the printer of such newspaper, or of his foreman or principal
clerk, annexed to a printed copy of such notice, taken from the paper in
which it was published, and specifying the time when and the paper in which
such notice was published, may be filed with the proper officer of the court,
or with the judicial officer before whom such proceeding is pending, at any
time within six months after the last day of the publication of such notice,

unless sooner specially required.
8§ M. 338 (381.)
§ 62. (SEc. 55.) Affidavit of publication of notice of sale of real estate—filing. When

any notice of a sale of real property is required by law to be published in any
newspaper, an affidavit of the printer of such newspaper, or of his foreman
or principal clerk, annexed to a printed copy of such notice, taken from the
paper in which it was published, and specitying the times when and the paper
in which such notice was published, may be filed, at any time within six
months after the last day of such publication, with the register of deeds in

the county in which the premises sold are situated.
18 M. 66, 366.
§ 63. (Sec. 56.) Such affidavits or certified copies, to be evidence. The original affida-

vit so filed pursuant to the two preceding sections, and copies thereof, duly
certified by the officer in whose custody the same'may be, 15 evidence in all
cases, and in every court or judicial proceeding, ot the facts contained in such
afidavit.

§ 64. (Sec. 57.) Affidavit of printer, evidence, when, 'The affidavit of the printer, or <
foreman of such printer, of any newspaper published in this state, of the pub-
lication of any notice or advertisement which by any law of this state is re-z
quired to be published in such newspaper, is prima facie evidence of such.
publication, and of the facts stated therein. 4

§ 65. (SEc. 58.) Form of certificate to copies of papers—seal to be used. Whenever a £
certified copy of an affidavit, record, document or other paper, is allowed by
law to be evidence, such copy shall be certifiéd by the officer in whose custody=
the same is required by law to be. to have been compared by him with the®
original, and to be a correct transcript therefrom; and if such officer have any
official seal by law, such certificate shall be authenticated by such seal; but
this section shall not apply to any record, document or any papers kept in the
departgnez;ts or offices of the United States government. (As amended 1876,
.70, § 1. :

§ 66. (SEc. 59.) Limitation of preceding section as to seals. But the preceding section
shall not be construed to require the affixing of the seal of the court to any
certified copy of a rule or order made by such court, or of any paper filed
therein, when such copy is used in the same court, or before any officer thereof,

§ 67. (Skc. 60.) Instruments may be acknowledged and miade-evidence. Every written
instrument, except promissory notes and bills of exchange, and except the last
wills of deceased persons, may be proved or acknowledged in the manner now
provided by law for taking the proof or acknowledgment of conveyances of
real estate; and the certificate of the proper officer indorsed thereon shall en-
title such instrument to be read in evidence in all courts of justice, and all
proceedings before any officer, body or board, with the same effect, and in the
same manner, as if such instrument was a conveyance of real estate.

§68. (SEc. 61.) Deposit of instruments with register of deeds and clerk of court. The
register of deeds and the clerk of any court of record in every county of this
state, upon being paid the fees allowed therefor by ldiw, shall receive and de-
posit in their offices, respectively, any instruments or papers which any person
shall offer them for that purpose, and, if required, shall give such person a
written receipt therefor.

51
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§69. (Sec. 62.) Such Instruments to be indorsed and filed. Such instruments or papers
shall be properly indorsed, so as to indicate their general nature and the names
of the parties thereto, shall be filed by the officer receiving the same, stating
the time when received, and shall be deposited and kept by him and his sue-
cessors in office in the same mauner as his official papers, 1n some place sepa-
rate and distinet from such papers.

§ 70. (Skc. 63.) Instruments on file, how withdrawn., The instruments and papers so
received and deposited shall not be withdrawn from such office, except on the
order of some court, for the purpose of being read in evidence in such court,
and then to be returned to such office; nor shall they be delivered, without
such order, to any person, unless upon the written order of the person who de-
posited the same, or his executors or administrators.

§71. (SEc.64.) Instruments open to examination. Such instruments or papers so de-
posited shall be open to the examination of any person desiring the same, upon
the payment of the fees allowed by law.

§ 72. (SEc. 65.) Certificate of officer that paper is not in his office.. When any ofticer to
whom the legal custody of any documents, instrument or paper belongs, shall
certify, under his official seal, that he has made diligent examination in his
office for such paper, instrument or document, and that it can not be tound,
such certificate is presumptive evidence of the fact so certified, in all causes,
matters and proceedings, in the same manner, and with like effect, as if such
officer had personally testified to the same in the court or before the officer

. before whom such cause, matter or proceeding may be pending.
g §73. (SEc. 66.) Certified copies of records and files in public offices. %opies of all papers,
adocuments or writings required by law to be filed or left in any public officein
£ this state, and transcripts of any public records kept therein, certified by the
Zofficer having custody of the same, under his official seal, if he has one, are
Zadmissible in evidence, with the like effect and to the same extent as the orig-
S inals,
& *§ 74. Copies of papers on file in U, 8. government offices. That copies of all or any re-
¢ cords, papers or documents belonging to and being in any of the governmen-
=tal departments of the United States, authenticated as such,and in accordance
with the laws of the United States to entitle such records, papers or docu-
ments to be received as evidence in the courts of the United States, shall be
received and admitted as evidence in all the courts of the state of Minnesota.
(1878, ¢c. 52,§ 1)

TITLE 9.
THE LOSS OF INSTRUMENTS AND PROCEEDINGS THEREON.

§ 75, (Sec. 67.) Evidence on question of loss of instrument. Whenever a party to an
action is permitted to prove by his own oath the loss of any instrument, in
order to admit other proof of the contents thereof, the adverse party may also
be examined by the court, on oath, to disprove such loss, and to account for
such instrument.

§ 76, (SEc. 68.) Evidence of contents of lost bill ornote—recovery thereon. In any action
founded on any negotiable promissory note or bill of exchange, or in which
such note, if produced, might be allowed as a set-off in the defence of any ac-
tion, if it appears on the trial that such note or bill was Jost while it belonged
to the party claiming the amount due thereupon, parol or other evidence of
the contents thereof may be given on such trial, and, notwithstanding such
note or bill was negotiable, such party shall be entitled to receive the amount

due thereon, as if such note or bill had been produced.
14 M. 408,
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§77. (Sec.69.) BSame—bond to be given. But to entitle a party to a recovery on a ne-
gotiable promissory note or bill of exchange which ‘ixas been lost, he shall
execute a bond to the adverse party, in a penalty at least double the amount
of such note or bill, with two sureties, to be approved by the court in which
the recovery is had, or the clerk thereof in case no trial has been had, condi-
tioned to indemnify the adverse party, his heirs, and personal representatives,
against all claims by any other persons on account of such note or bill, and

against all %c()sts and expenses byreason of such claim,
14 M. 406, :

TITLE 10.
ACCOUNT BOOKS, RECORDS, INSTRUMENTS AND JUSTIOES' DOCKETS A8 EVIDENCE.

§78. (SEc.70). Account books prima facie evidence, when. Whenevera party in any cause
or proceeding produces at the trial his account books, and proves that said books
are his books of account kept for that purpose, that they contain the original en-
tries of charges for moneys paid, or goods or other articles delivered, or work
and labor or other services performed, or materials furnished; that the charges
therein were made at the time of the transactions therein entered; that they
were in the handwriting of some person authorized to make charges in said 3
books, and are just and true as the person making such proof verily believes, -,

ws

the witness by whom said books are sought to be proved being subject to all§
the rules of cross-examination, and said books subject to all just exceptions as®
to their credibility, said books shall be received as prima facie evidence of the s

charges thexl;gin contﬁined. (As amended 1876, ¢. 52, § 1.)
21 M. 225; 22 M. 19.
§ 79. (SEc. 72.) Ledger to be produced, when. Where a hook has marks which show

that the items have been transterred to a ledger, the book shall not be testi-s
mony unless the ledger is produced. _ , s

§ 80. (Sec. 73.) ZEntries by person deceased admissible. Any entries made in a book
by a person authorized to make the same, he being dead, may be received as®
evidence, in a case proper for the admission of such book as evidence, on proof
that the same are in his handwriting, and in a book kept for such entries,
without further verification.

§ 81. (Sec. 74.) Minutes of conviction and judgment. A copy of the minutes of any
conviction and judgment, duly certified by the clerk in whose custody such
minutes are, under his official seal, together with a copy of the indictment on
which the conviction was had, certified in the same manner, shall be evidence,
in all courts and places, of such conviction and judgment, without the pro-
duction of the judgment-roll.

§ 82. (SEc. 75.) Docket of justice of the peace. Whenever it becomes necessary, in an
action before a justice of the peace, to give evidence of a judgment or other
proceedings had before him, the docket of such judgment or other proceeding,
or a transcript thereot certified by him, shall be good evidence thercof before
such justice. :

§ 83. (Sre. 76.) Transcript from justice's docket. A transcript from the docket of any
jusbice of the peace of any judgment had before him, of the proceedings in
the case previous to such judgment, of the execution issued thereon, it any,
and of the return to such execution, if any, when certified by such justice, is
evidence to prove the facts contained in such transeript, in any court in the
county where such judgment was rendered.

§ 84. (Skc. 77.) Same—to have certificate of clerk of court. To entitle such transeript
to be read in evidence in a different county than that in which the judgment
was rendered, or the proceedings originated, there shall be attached thereto,
or indorsed thereon, a certificate of the clerk of the district court of the

gs1 @
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county in which such justice resides, under the seal of said court, specifying
that tﬁe person subseribing such transeript was, at the date of the judgment
therein mentioned, a justice of the peace of such county.

§ 85. (Smc. 78.) Proceedings before justice, not reduced to writing, how proved. The
proceedings in any cause had before a justice, not reduced to writing by said
justice, nor being the contents of any paper or document produced betore said
justice, unless such paper or document is lost or destroyed, may be proved by
the oath of the justice. In case of his deathor absence, they may be proved
by producing the original minutes of such proceeding entered in a book kept
by such justice, accompanied by proof of his handwriting; or they may be
proved by producing copies of such minutes, sworn to by a competent wit-
ness as having been compared by him with the original entries, with proof
that such entries were in the handwriting of the justice.

§ 86. (SEc.79.) Certificate of conviction before justice. Every certificate of conviction
made and filed by a justice under the provisions of law, or a duly certified
copy thereof, is evidence, in all courts and places, of the facts therein con-

tained.

§ 87. (Skc. 80.) Exemplification of judgment of justice in another state. An exempli-
fication of a judgment rendered by any justice of the peace, in any state or
territory of tJhe United States, officially certified by such justice as a full and
correct copy of all the proceedings in that case from his docket, with a certifi-

_cate of magistracy thereon, signed and authenticated by a clerk of a court of
Z1ecord in the county where such judgment was rendered, with the seal thereof
Sattached, is evidence, in any court in this state, to prove the facts contained in

asuch exemplification.
7 19 M. 239.
7 § 88. (_SEC. 81.) Court may order inspection of documents, when. The court before which

~an action 1s pending, or a judge thereof, may order either party to give to the
&other, within a specified time, an inspection and copy, or permission to take a
scopy, of any book, document or paper in his possession or under his control,
& containing evidence relating to the merits of the action, or the defence therein;
if compliance with the order is refused, the court may exclude the book, docu-
ment or paper from being given in evidence, or, if wanted as evidence by the
party applying, may direct the jury to presume it to be such as he alleges it
to be; and the court may also punish the party refusing. This section is not
to be construed to prevent a party from compelling another to produce books,
papers or documents, when he is examined as a witness.

§89. (Sec. 82.) Bills and notes—signatures presumed geonuine. In actions brought on
promissory notes or bills of exchange by the indorsee, the possession of the
note or bill is prima facie evidence that the same was endorsed by the person
by whom it purports to be endorsed; and every written instrument purport-
ing to have been signed or executed by any person shall be proof that it was
so signed or executed, until the person by whom it purports to have been
signed or executed shall deny the signature or execution of the same by his
oath or affidavit; but this section shall not extend to instruments purporting
to have been signed or executed by any person who shall have died previous
to the requirement of such proof. (4s amended 1875, c. 67, § 1.)

7

S

§ 90. (28235:983) Effect of indorsement of money received on note. An indorsement of ‘
money received, on any.promissory note, which appears to have been made
when it was against the interest of the holder to make it, is prima facie evi-
dence of the facts therein contained.

§91. (Skc. 84.) Land-office receipt, etc.—evidence of title. The receipt or certificate,
signed by the register or receiver of any United States land-office, of the entry
or purchase of any tract of land, or of the location of any tract by a military
land warrant, is prima facie evidence, in the courts of this state, that the title
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of the lands mentioned or described in said receipt or certificate is in the per-

son named therein, his lieirs or assigns.
$ M. 99 (127). . .
*$ 92. Land-office certificate of entry, ete., evidence of title. That the certificate of the

register or receiver of any of the United States land-offices within this state.
showing by whom, when and how, any lands within this state were entered
under the homestead, pre-emiption or timber-culture laws of the United States,
shall be prima facie evidence, in all the courts of this state, that the person
named therein was, at the date of such entry, the owner in fee of such lands.
(1678, ¢. 52, § 2.)

§93. (SEc. 85.) Patents and duplicates may be recorded—effect of record. Patents
issued by the United States of land in the state, or duplicates thereof from the
records 1n the general land-office of the United States, certified by the com-
missioner of such land-office, may be recorded in the registry of deeds of the
county in which the land described in the patent is situated; and the record of
such patents or duplicates, or copies of such records certified by the register of
deeds, arve evidence, in like manner and to the same extent, as the records, or
transeripts thereof, of other conveyances of real estate.

*§ 94. Land-office receipts may be recorded—effect of record. Thab the duplicate, or re-
ceiver's final receipt, issued from the respective United States land-offices in
this state, shall be entitled to record in the office of the register of deeds of
the county in which the land therein described is located; and all such records
shall have the same force and effect in law, with respect to notice and title, as
the record of the patent to such land would have. (1878, ¢. 51, § 1.)

§95. (SEc. 86.) Platsof surveys, etc., from land-office—certificate of county surveyor.
All plats of surveys of public lands, cerfified by the register of the land-office
of the distriet in which such land is sitdated, to be a true copy of the certified
copy on file in his office of the original plat thereof, and all certificates, by the
register of such land-office, of the surveys or entry and location of, or othér
facts in relation to, such lands, taken from the books of such land-office, or
from the certificate indorsed on the copy ot the original plat on file therein,
are prima facie evidence of the facts therein stated. The certificate of the
county surveyor, or any of his deputies, shall be admitted as legal evidence;

but the same may be explained or rebutted by other evidence.
8 M. 99 (127) : 12 M. 451 ; 21 M. 332,
§ 96. (SEc. 87.) Conveyances, etc., records thereof and copies of records. All convey-

ances of real estate, and other instruments authorized by law to be recorded,
and which are acknowledged or proved as provided by law, and, if the same
have been recorded, the record or a transeript thereof, certified by the register
in whose office the'same is recorded, may be read in evidence without further
proof; but the effect of such evidence may be rebutted by other competent

testimony.
6 M. 1(25); 9 M. 215 (230) ; 12 M. 255 ; 16 M. 457. . .
§97. (SEc. 88.) Certificates and records of marriage. The original certificates and re-

cords of marriage, made by the judge, justice or minister, as prescribed by law,
and the record thereof by the clerk of the district court, or a copy of such
record duly certified by such clerk, shall be received, in all courts and places,
as presumptive evidence of the fact of such marriage.

*$ 98. Evidence of existence of corporation or partnership. In all actions brought by
any corporation, or by any persons as copartners, or by the endorsers of any
such corporation or copartners, upon any promissory note. bill of exchange,
- or other written instrument for the payment of money only, executed and de-
livered by the defendant to such corporation by its corporate name, or to such
plaintiffs or copartners by their firm name, the production in evidence of the
instrument upon which such action is brought shall be prime facie evidence
of the existence of such corporation, and that the persons named as payees in
such written instrument are, and at the time of the execution of said instru-
ment were, such copartners. (1876, ¢. 32, § 3.) '
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TITLE 11.
CHARACTER, COMPETENCY, AND EFFECT OF EVIDENCE.

§ 99. (Skc.89.) Fact of marriage, how proved. When the fact of maniage is required
or offered to be proved before any court, evidence of the admission of such
fact by the party against whom the proceeding is instituted, or of general re-
pute, or of cohabitation as married persons, or any other circumstantial or
presumptive evidence from which the fact may be inferred, shall be eom-
petent.

. 12M. 476; 23 M. nos.

§ 100. (Sec. 90.) Evidence in prosecutions for counterfeiting bank-notes, etc. In all
prosecutions for forging or counterfeiting any notes or bills of any banking
company or corporation, or for uttering, publishing or tendering in payment
as troe, any forged or counterfeit bank-bills or notes, or for being possessed
thereof with the intent to utter and pass them as true, the testimony of the
president and cashier of such banks may be dispensed with, if their place of
residence is without this state, or more than forty miles from the place of
trial; and the testimony of any person acquainted with the signature of the
president or cashier of such banks, or who has knowledge of the difference in
the appearance of the true and counterfeit bills or notes thereof, may be ad-
mitted to prove that any such bills or notes are counterfeit.

§ 101. (Sec. 91.) In prosecutions for uttering counterfeit treasury notes, ete. In all pros-
ecutions for forging or counterfeiting any note, certificate, bill of credit, or
security issued on behalf of the United States. or on behalf of any state or
territory, or for uttering, publishing, or tendering in payment as true, any
such forged or counterfeit note, certificate, bill of eredit, or security, or for
being possessed thereof with intent to utter and pass the same as true, tne
certificate under oath of the seeretary of the treasury, or of the treasurer of
the United States, or of the secretary or treasuver of any state or territory on
whose behalf such note, certificate, bill of credit or security purports to have
been issued, shall be admitted as evidence for the purpose of proving the same
to be forged or counterfeit.

§102. (Smc. 92.) In prosecutions for rape. Proof of actual penetration into the body
is suffictent to sustain an indictment for rape, or for the crime against
nature.

§103. (Skc. 93.) Confession, when inadmissible as evidence. A confession of a defend-
ant, whether made in the course of judicial proceedings, or to a private person,
cannot be given in evidence against him. when made under the influence of fear
produced by threats; nor is 1t sutficient to warrant his conviction, without
evidence that the offence charged has been committed.

4 M. 217 (368).

§104. (Sec. Q(ff) Uncorroborated testimony of accomplice. A conviction cannot be had
upon the testimony of an accomplice, unless he is corroborated by such other
evidence as tends to convict the defendant of the commission of the offence,
and the corroboration is not sufficient if it merely shows the commission of

the offence or the circumstances thereof. ) .
§105. (Smc. 95.) Evidence in prosecutions for libel--rights of jury. Iun all crimmal

prosecutions or indictments for libel, the truth may be.given in evidence; and
if it appears to the jury that the matter chavged as libellous is true, anid
was ' published with good motives and justifiable ends, the party shall be
acquitted; and the jury shall have the right to determine the law and the

fact. ,
§106. (Sec. 96.) Divorces not granted on_sole testimony of parties. Divorces shall nob

b

be granted on the sole contessions, admissions or testimony of the parties,

either in or out of court. o
6 M. 315 (408,



