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C. 72 MARRIED WOMEN § S607

8607. Effect of divorce—Name of wife—Whenever
a decree of divorce from the bonds of matrimony is
granted in this state, such decree shall completely dis-
solve the marriage contract as to both parties. And
in all actions for a divorce brought by a woman, if
a divorce is granted, the court may change the name
of such woman, who shall thereafter be known by such
name as the court designates in its decree. (3596)
[7133]

Collateral attack on foreign divorce (108-201, 120+
540).

A Judgment in a divorce suit between the parties. It
not appearing that the facts involved here and essen-
tial to a recovery were involved there, is not a bar.
160-431, 200+480.

LIMITED DIVORCES

8608. Separation—A separation from bed and board
forever, or for a limited time, may be adjudged by the
district court, on the complaint of a married woman,
in the following cases:

1. Between any husband and wife, inhabitants of
this state.

2. When the marriage shall have taken place within
this state, and the wife shall be an actual resident at
the time of filing her complaint.

3. When the marriage shall have taken place out
of this state, and the parties have been inhabitants of
this state at least one year, and the wife shall be an
actual resident at the time of filing her complaint.
(3597) [7134]

See generally as to limited divorces (36-233, 30+766;
43-31, 44+524; 53-181, 54+1059; 77-67, 704-648; 81-287. 83+
1038; 87-336, 91+432; 91-165. 07+671). Under complaint
for absolute divorce for cruel and inhuman treatment,
may grant limited divorce (107-43. 110+489). Who is
"actual resident" (101-511, 112+883); 189+447.

A motion to amend an amended complaint, asking for
an absolute divorce, so as to ask for a limited divorce
and support, amounts to a withdrawal of the demand
for a divorce, and should be printed as a matter of right.
164-102, 204+915.

8609. For what causes—Such separation may be
adjudged for the following causes:

1. Cruel and inhuman treatment by the husband.
2. Such conduct on the part of the husband to-

wards his wife as may render it unsafe and improper
for her to cohabit with him.

3. The abandonment of the wife by the husband,
and his refusal or neglect to provide for her. (3598)
[7135]

63-1S1, 54+1059. Subd. 1 (116-128, 133+460). Subd. 2
(107-43, 119+489). See 190+343.

8610. Complaint—The complaint in every such case
shall specify particularly the facts and circumstances
on which the plaintiff relies, and shall set forth times
and places with reasonable certainty. (3599) [7136]

8611. Defences—The defendant may prove in his
justification the ill conduct of the plaintiff, and, on
establishing such defence to the satisfaction of the
court, the complaint shall be dismissed. (3600) [7137]

8612. Alimony, etc.—Such proceedings shall be com-
menced and conducted in the same manner as actions
for a divorce from the bonds of matrimony, and the
court, upon motion, may award such sum for counsel
fees and temporary alimony during the pendency of
the action as the circumstances and situation of the
parties appear to warrant. (3601) [7138]

36-239. 30+766.
In husband's divorce suit, where defendant asked for

separate maintenance, court, on f inding that she was
justified in living apart from plaintiff though not en-
titled to divorce, should have retained case to determine
what support p la in t i f f should pay her during such time,
though trial did not proceed on theory that separate
maintenance would be sought. 163-509, 203+769.

8613. As to alimony and wife's property—Upon
adjudging a separation in any such suit, the court may
make such order and decree for the suitable support
of the wife and her children by the husband, or out
of his property or earnings, as may appear just and
proper, and by such decree may give the wife absolute
control of her separate property, with power of aliena-
tion, and may make such further decree as the nature
and circumstances of the case require. (3602) [7139]

Modif icat ion of Judgment as to alimony and property
rights (116-128, 133+4GO).

A court of equity, though an action for divorce or
separation Is not pending, and though grounds for such
action do not exist, may award the wife support and
maintenance, when the husband unjust i f iably refuses to
live with or support her. 160-431, 200+480.

8614. When separation not granted—Although a
decree for separation from bed and board be not made,
the court may make such decree for the support of the
wife and her children, or any of them, by the husband,
or out of his property or earnings, as the nature of
the case renders suitable and proper, (3603) [7140]

28-33, 8+900; 142-279. 171+933; 136-190, 161+525.

8615. Revocation—Upon a joint application of the
parties, and satisfactory proof of their reconciliation,
the court granting any decree of separation may revoke
the same, under surh regulations and restrictions as it
shall prescribe. (3604) [7141]
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8616 Separate legal existence—Women shall retain
the same legal existence and legal personality after
marriage as before, and every married woman shall re-

ceive the same protection of all her rights as a woman
which her husband does as a man, including the right
to appeal to the courts in her own name alone for pro-
tection or redress; but this section shall not confer
upon the wife a right to vote or hold office, except as
is otherwise provided by law. (3605) [7142]

A married woman may sue her husband in her own
name in any form of action to enforce any right affect-
Ing her property (64-381. 67+20. See 96-294, 104+969)
If l iving apart from her husband she may sue Mm for
support wi thout seeking a divorce (91-165, 97+671). The
object of this section Is obscure. Tt does not authorize
a wife to convey her realty independently of her hus-
band (48-18, 50+1018); or to mainta in an action for
criminal conversation against another woman (60-372,
62+43S). It does not relieve a husband of liability for his
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C. 72 MARRIED WOMEN § 8617

wife's torts (62-348. 64+912). Under G. S. 1894 § 5530
married woman could not, before or after divorce, main-
tain action against husband for personal tort committe'd
during coverture (98-427, 107+1047). Wife cannot main-
tain an action against her husband to recover damages
for his negligent tort (189+1022), nor can husband main-
tain such tort action against his wife (145-388, 177+624>.

8617. Property rights—All property, real, personal,
and mixed, and all choses in action, owned by any
woman at the time of her marriage, shall continue to
be her separate property, notwithstanding such mar-
riage; and any married woman, during coverture, may
receive, acquire, and enjoy property of every descrip-
tion, and the rents, issues, and profits thereof, and all
avails of her contracts and industry, free from the con-
trol of her husband, and from any liability on account
of his debts, as fully as if she were unmarried. (3606)
[7143]

This sives to the wife the same absolute right to the
use and enjoyment of her separate property that she
would have if unmarried (22-29; 22-34; 34-367, 25+803;
56-33, 57+219; 64-381, 67+20; 85-83, 88+419; 112-270, 127+
1120). She is entitled to the increase and product of
her own estate, real or personal (13-46, 39; 28-469, 10+
781; 34-107, 24+366). Her property is not liable for her
husband's debts (66-108, 6S+513); 135-105. 160+249. And
to the avails of her contracts and industry (113-517,
130+8). Cited (36-3, 29+588; 62-348, 64+912).

A wife's .inchoate interest in her husband's property
cannot be 'subjected to the husband's indebtedness be*-
yond the amount to whi4ch she joins in the mortgage,
although it may be reached by execution or judicial
sale. 158-231, 197+277.

The purchase of land by the husband in the name of
another does not give the wife marital rights therein;
but a gif t by a husband, or the taking of t i t le in the
name of another, may be in fraud of the marital rights
of his wife. The evidence does not require a finding
of fraud. 106-464, 208+193.

8618. Contracts—Torts—Property rights and liabil-
ities—Every married woman is bound by her contracts
and responsible for her torts, and her property shall
be liable for .her debts and torts to the same extent as if
unmarried. She may make any contract whicb she could
make if unmarried, and shall be bound thereby, except
that every conveyance and contract for the sale of her
real estate or any interest therein, shall be subject
to and governed by the provisions of section 3335, Re-
vised Laws, 1905 [8196], and acts amendatory thereof.
(R. L. § 3607, supplemented '05 c. 255, amended '07 c.
417 § 1) [7144]

1905 c- 255 § 2 repeals inconsistent acts, etc.
Freedom to make contracts (23-337; 28-469, 10+781;

39-490, 40+568). Liability for conversion (46-80, 48+
447) . If a wife joins in the covenants of her husband's
deed she is liable thereon (48-408. 51+379). She may-
lease her real property for a term not exceeding three
years without her husband's consent (85-83, 88+419). In
conveyances of a homestead both husband and wife
must join (9G-294, 104+969). See (101-152, 112+65).

• 8619. Property acquired by wife during separation—
Conveyances—Certain conveyances legalized—That all
property, real and personal, acquired by any woman in
her own name during any period of time in which she
shall have been or may hereafter be legally separated
from her husband by a decree of any court of this
state, shall be and remain her separate property dur-
ing the continuance of such separation and any such
real property may be conveyed by her without her hus-
band joining in the deed of conveyance and all such
property may be conveyed, sold and disposed of by
her without her husband joining with her in the con-
veyance thereof, and any and all conveyances of such
property heretofore made are hereby declared legal and
valid and the same and all such are declared valid,
provided, that nothing in this act contained shall apply
to any action or proceedings now pending in any court
in this state. ('13 c. 237 § 1) [7145]

Section 2 repeals inconsistent acts, etc.

8620. Liability of husband and wife—No married

woman shall be liable for any debts of her husband,
nor shall any married man be liable for any torts,
debts, or contracts of his wife, committed or entered
into either before or during coverture, except for neces-
saries furnished to the wife after marriage, where he
would be liable at common law. But where husband
and wife are living together, they shall be jointly and
severally liable for all necessary household articles
and supplies furnished to and used by the family.
(3608) [7146]

This does not change the common law rule as to the
implied authority of a wife to employ servants for house-
hold purposes (28-208, 9+759); or to purchase household
necessities (33-370, 23+539). Prior to 18i>7 c. 10 a hus-
band was liable for his wife's torts (62-348, 64+912);
129-190. 151+976; 137-115, 1C2+1060; 137-333, 163+656; 144-
44. 174+43S.

In cases covered by the statute, a husband must pay
for the supplies mentioned, notwithstanding the fact
that he furnished his wife with the means of procuring
thtm, 210+395.

8621. Contracts between husband and wife—No
contract between husband and wife relative to the real
estate of either, or any interest therein, nor any power
of attorney or other authority from the one to the
other to convey real estate, or any interest therein,
shall be valid; but, in relation to all other subjects,
either may be constituted the agent of the other, or
contract with the other. But in all cases where the
rights of creditors or purchasers in good faith come in
question, each spouse shall be held to have notice of
the contracts and debts of the other as fully as if a
party thereto. (3609) [7147]

1. Contracts relating to realty—Statute applicable
though husband and wife are living apart (68-152, 70+
1082). Not applicable to conveyance from one spouse
to another through third party (10-50, 32; 30-519, 16+
4 0 4 ; 64-489, 67+364). A direct conveyance from a hus-
band to a wife is void (32-228. 20+94; 63-5, 65+91; 72-57.
74+1109. See, prior to statute, 10-50. 32). One spouse
cannot make a valid lease of the other's realty acting
as agent or attorney (24-172; 45-515, 58+404: 69-149,
154, 72+56; 88-116, 92+521; 117-519, 134+289). Wife can-
not release to husband her statutory interest in his
realty (35-291, 28+920). Earnest money paid on con-
tract void under this section held not recoverable where
husband and wife were ready to perform (55-537, 57+
156). Where husband contracts as agent to sell, and
wife confirms his act, vendee cannot take advantage Of
this section (107-177, 119+948). See also. 116-280, 133+
S62. Doctrine of estoppel applicable to contracts void
under this section (41-165, 42+870; 47-481. 50+533; 48-
307, 51-1-375) Doctrine of trust ex maleflcio also appli-
cable (93-45, 100+656. See 63-5, 65+91). Part perform-
ance does not take contract out of statute (93-45, 100+
65G). Statute applied (63-5, 65+91; 83-362, 86+336; 97-
301, .107+137; 106-3SO, 118+1026; 116-458, 133+1009). As-
signment of mortgage by husband to wife not void (114-
24, 129+1051). Agreement between husband and wife by
which each releases to the other interests in real estate
void (11C-90, 133+164).

2, Other contracts—34-367, 25+803; 36-3, 29+588; 51-
353, 53+716.

.t. Notice as to creditors—Burden of proof—34-107,
24+366- 34-367, 25+803; 39-490, 40+568; 56-469. 57+1136;
102-256, 113+689; 131-299, 154+1086, 18S+276; 138-170, 164+
8S9; 144-44, 174+438.

8622. Barring interest of spouse—Whenever a mar-
ried man shall be deserted by his wife, or a married
woman shall be deserted by her husband, for the space
of one year, or whenever he or she would, for any
cause, be entitled to a divorce from such husband or
wife under the laws of this state, or whenever he or
she has a husband or wife that has been insane for
ten years immediately prior to the time of bringing
the action hereinafter named, and upon the hearing
thereof shall be found to be incurably insane, he or
she may bring an action in the district court of the
proper county, asking for a decree which shall debar
him or her so deserting or furnishing grounds for a
divorce, or so found to be incurably insane as afore-
said, from any right or estate by the curtesy or in
dower, or otherwise, as the case may be, in C;T to his or
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C. 73 ADOPTION AND CHANGE OF NAME § 8622-1

her lands, and which will give such husband or wife
full authority to alien, sell and convey, and dispose of
his or her lands, without the interference of or signa-
ture of the husband or wife so deserting, or being
guilty of acts which would entitle the person bringing
such action to a divorce, or so found to be incurably
insane as aforesaid; and the coui-t may grant such
decree whenever it shall appear just or expedient; and
thereupon the husband or wife shall have full control
of his or her real estate, with power to convey the
same without the husband or wife joining in the con-
veyance, and as fully as if he or she were unmarried;
or the court may, by such decree, make such limita-
tions on the power to convey such real estate as may
seem meet and proper in the premises. A certified
copy of such decree may be recorded in the deed records
in the office of the register of deeds in any county
wherever such lands or any part thereof may be situ-
ated. (3610) [7148]

22-348; 27-330, 7+267.
Deserted wife may maintain action against husband,

to debar him from interest in her real estate, and tor
an allowance for support of herself and minor «hild
(102-301, 113+913).

8622-1. Dower and curtesy abolished in certain
lands—All inchoate estates in dower and curtesy, and
all inchoate estates or statutory interests in lieu of
dower and curtesy, are hereby abolished in all lands
in this state which have been conveyed prior to Jan-
uary 1, 1910, by the husband or wife of the one en-

titled to such inchoate dower or curtesy, or statutory
interest, by a conveyance in writing. ('25, c. 174, § 1)

8622-2. Same—Actions not maintainable—No action
for the recovery of real property, or of any right
therein, or the possession thereof, shall be maintained
by any person having any estate in dower or by the
curtesy or any estate or statutory interest in lieu of
dower or by the curtesy therein, or by anyone claim-
ing, by, through or under any such person, where it
appears that the-husband and wife of such person con-
veyed such real property, or any interest therein, by a
conveyance in writing, prior to the first day of Jan-
uary, 1910; and no action shall be maintained for the
recovery of real property, or of any right therein, or
the possession thereof, by any person claiming as heir
of any person who has conveyed land claimed as a
homestead. at the time of the conveyance and where
such conveyance was made prior to January 1st, 1910,
unless such action shall be commenced on or prior to
the first day of December, 1925, and notice thereof
filed for record at the time of the commencement of
said action in the office of the Register of Deeds in the
county where said real property is situate. ('25, c.
174, § 2)

8623. Antenuptial contracts—Nothing in this chap-
ter shall be construed to affect antenuptial contracts
or settlements. (3611) [7150]

Conveyances prior to April 1, 1900, by husband or wife
whose spouse was insane, legalized, '13 c. 240.
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8fi24. Adoption—Petition and consent—Any resident
of the state may petition the district court of the coun-
ty in which he resides for leave to adopt any child not
his own. If the petitioner be married the spouse shall
join in the petition. All petitions for the adoption of
a child who is a ward or pupil of the state public
school shall be made jointly by the person desiring to
adopt such child and the superintendent of the state
public school. The state board of control may deter-
mine by resolution that the joinder of the superintend-
ent in the petition shall be its consent to the adoption
of the ward or pupil, as prayed for in the petition. A
person of full age may be adopted. (R. L. '05 § 3612,
amended '09 c. 81 | 1; '17 c. 222 § 1) [7151]

No Implied contract to adopt can be found, and no
ground for invoking estoppel ia in this record. 1GO-35,
207+17.

8625. Investigation by board of control—Probation-
ary residence—Upon the filing of a petition for the
adoption of a minor child the court shall notify the
State Board of Control. It shall then be the duty of
the board to verify the allegations of the petition; to

investigate the condition and antecedents of the child
for the purpose of ascertaining whether he is a proper
subject for adoption, and to make appropriate inquiry
to determine whether the proposed foster home is a
suitable home for the child. The board shall as soon
as practicable submit to the court a full report in
writing, with a recommendation as to the granting of
the petition and any other information regarding the
child or the proposed home which the court shall re-
quire. If the report of the Board of Control disap-
proves of the adoption of the child the Board of Con-
trol may move the court to dismiss the petition. No
petition shall be granted until the child shall have lived
for six months in the proposed home. Provided, how-
ever, that such investigation and period of residence
may be waived by the court upon good cause shown,
when satisfied that the proposed home and the child
are suited to each other. ('17, c. 222, § 1; amended
'27, c. 170, § 1)

8626. Consent, when necessary—Except as herein
provided no adoption of a minor shall be permitted
without the consent of his parents, but the consent
of a parent who has abandoned the child, or who can-
not be found, or who is insane or otherwise incapaci-
tated from giving such consent, or who has lost custody
of the child through divorce proceedings or the order
of a juvenile court, may be dispensed with, and con-
sent may be given by the guardian, if there be one
or if there be no guardian, by the state board of con-
trol. In case of illegitimacy the consent of the mother
alone shall suffice. In all cases where the child is
over fourteen years old his own consent must be had
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