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§8483 CH. 68—FRAUDS 

In action to set aside fraudulent conveyances, 
grantee cannot set up defenses which were 
available to the grantor in the original action. 
Weber v. A., 222NW646. 

A change procured by misrepresentat ions in 
form of indebtedness held not to relieve defen
dant from his obligation. 176M550, 224NW237. 

38. Burden of proof. 
175M157, 220NW560. 
Transfer of real es ta te in full value for pay

ment of a debt was not fraudulent in absence 
of showing of actual interest to hinder, delay or 
defraud plaintiff. 174M423, 219NW550. 

30. Degrree of proof required. 
Finding of fraudulent intent in t ransfer of 

real estate, supported by evidence. 17KM550, 
224NW237. 

40. Evidence. 
Evidence, held to show tha t conveyance from 

father to daughter was not in fraud of credi
tors. 181M71, 231NW397. 

§8483. Bights of creditors with matured 
claims. 

Rights of holder of prior and paramount 
mortgage, and a purchaser a t foreclosure sale. 
171M197, 213NW892. 

§8484. "Creditors whose claims have not 
matured. 

A receiver cannot a t tack a chattel mor tgage 
as void to creditors because not recorded, wi th
out showing tha t he occupies a s ta tus to assail 
it. 175M47, 220NW400. 

G. S. 1923, §8345, does not apply to general 
creditors, but to such as are armed with proc
ess, or to a receiver representing creditors and 
vested with the r ight to a t tack. 175M47, 220 
NW400. 

CHAPTER 69 
Liens for Labor and Material 

FOR IMPROVEMENT OF REAL ESTATE 

§8490. Mechanics, laborers and material
men. 

Ms. In generul. 
Surety on bond to protect mortgagee agains t 

mechanics' liens held to have no r ights with 
respect to fund obtained by the mortgage and 
was not released because fund was applied in 
payment of other than lienable claims. 176M 
281, 223NW139. 

Where one on accepting contract includes new 
conditions there is no contract unless the maker 
of original offers consents to the new condi
tions. Johnson v. O'N., 234NW16. See Dun. 
Dig. 1740(24). 

2. Nature of Hen. 
The condition of a bond Riven to a mortgagee 

to protect his security against mechanics' liens 
was broken by the entry of a judgment perfect
ing the liens and subjecting the property to 
sale, and an action begun after judgment, but 
before expiration of period to redeem from 
mortgage foreclosure, was not premature. 172 
M320, 215NW67. 

SI. Held not entitled to lien. 
Where mater ia lman waived lien on mater ia ls 

furnished prior to certain date, and subsequent
ly filed lien, which, through mistake, contained 
certain items delivered before the waiver date, 
owner who paid the lien could recover the 
amount of items delivered prior to waiver, the 
lien s ta tement const i tut ing a false representa
tion. 171M274, 213NW917. 

§8494 . W h e n l ien attaches—Notice . 
Finding tha t t rus t deed was recorded before 

any mechanics' liens at tached to the property, 
held sustained by the evidence. 171M445, 214 
NW503. 

"Without notice" means without notice of an 
existing lien. 171M445, 214NW503. 

Obligatory advances made under a mortgage 
securing future advances have priority over 
mechanics' liens ar is ing after the recording of 
the mortgage but before the making of the 
advances. 171M445, 214NW503. 

Advances made in reliance on representations 
tha t the mortgagor had performed the prece
dent conditions to be performed by him retain 
their r ight of priority a l though such represen
tations were in fact false. 171M445, 214NW503. 

Where part ies for whose benefit conditions 
are imposed waive them, s t rangers thereto can
not complain. 171M445, 214NW503. 

Where a mortgagee has agreed to make fu
ture advances, a breach of the contract by the 
other par ty does not br ing advances thereafter 
made within the doctrine of optional advances. 
171M445, 214NW503. 

Bonds which are secured by a t rus t deed and 
are sold on the marke ts as instruments of com
merce take priori ty over all incumbrances ar is
ing subsequent to the recording of the t rus t 
deed. 171M445, 214NW503. 

Prior i ty between recorded mor tgage and me
chanic's lien where such lien attached from time 
of "actual and visible beginning of an improve
ment on the ground." "Without notice" means 
without notice of an existing lien. 176M1, 225 
NW507. 

Release of lien r ights in favor of mortgage, 
held to apply to material subsequently fur
nished. 177M132, 224NW847. 

Materialman held to have waived lien as 
agains t subsequent mortgage. Thompson Lum
ber Co. v. G., 224NW849. 

§8495. Vendors, consenting owners, etc. 
Evidence held to sustain finding tha t build

ing and loan association agreed to obtain lien 
waivers and negligently failed to do so.' 171 
M343, 214NW56. 

1. Forfeiture of executory contracts. 
Evidence held insufficient to show tha t ven

dor effected forfeiture before accrual of me
chanic's lien. 179M280, 228NW934. 

§8497 . Mechanic's l i en—Pi l ing—Etc . 
2. Time of filing;. 
Finding as to coverage of an express plumb

er's contract held not supported by evidence. 
Bossenmaier v. B., 234NW303. See Dun. Dig. 
6112a. 

§8499 . Foreclosure of l iens. 

Liability to owner under contractor 's bond. 
178M388, 227NW205. 

§8500. Summons, pleadings, etc. 
Denial of application to open foreclosure judg

ment and to permit a defendant to answer on 
the ground of mistake, inadvertence, and ex
cusable neglect of applicant 's at torney, held 
proper. 172M462, 215NW859. 

§8501 . Lis pendens, parties, l imitation, 
etc. 

172M462, 215NW859; note under §8500. 

§8504 . Judgment, sale redemption, etc. 
Where remainderman participated in t r ans 

action which wrongfully disabled life tenant 
from redeeming from mechanic's lien foreclo
sure, redemption by one to whom they had given 
a sham mor tgage was in effect redemption by 
remainderman and an annullment of the fore
closure. 173M128, 216NW798. 
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CH. 6 9 — L I E N S F O R LABOR AND MATERIAL §8563 

One obtaining new certificate under Torrens 
Act, after purchase a t mechanic's lien foreclo
sure, had good t i t le as against part ies in pos
session who were not made defendants though 
they were claiming under unrecorded transfer 
from the record owner and his t ransferee; and 
a judgment in an action to which the mechanic's 
lien claimant or his successor was not made a 
par ty and of which the records contained no 
notice did not affect the title. 174M22, 218NW 
24fi. 

P E R S O N A L T Y IN POSSESSION 

§8507 . F o r keep ing , r epa i r ing , e tc . 

One repair ing automobile a t instance of con
ditional vendee has a lien under §8507 prior to 
the r ight of the vendor, but his lien is lost by 
surrender of possession and he has a lien under 
§8524, but no priority over conditional vendor. 
177M217, 225NW15. 

MOTOR V E H I C L E S 

§8524 . To w h o m g i v e n — F o r w h a t services 
r e n d e r e d . 

One repair ing automobile a t instance of con
ditional vendee has a lien under §8507 prior to 
the r ight of the vendor, but his lien is lost by 
surrender of possession, and he has a lien under 
§8524, but no priority over conditional vendor. 
177M217, 225NW15. 

§8526 . Fo rec lo su re . 
Holder of lien on motor vehicle was not en

titled to possession until the commencement of 
the action to foreclose and where machine was 
converted by lien claimant, his lien is not a de
fense in trover. 174M11, 218NW172. 

§8527 . Sheriff t o se rve copy of no t i ce of 
s a l e .—At or before post ing the not ice of sale, 
t he sheriff shal l serve a copy of said, not ice 
of sale on t he j u d g m e n t debtor—if he be a 
r e s iden t of t h e county, or can be found 
the re in , in t h e m a n n e r requ i red by law for 
t he service of a s u m m o n s in a civil act ion in 
t h e d is t r ic t cour t . (As a m e n d e d Apr . 2 3, 
1929, c. 302, §1.) 

IN OTHER CASES 

§8555.—Jjien for t h r e s h i n g g ra in , e t c . — 
Any person owning or opera t ing a t h r e s h i n g 
mach ine , clover hul le r , corn p icking mach ine , 
corn shel ler , corn sh redde r or hay ba ler shal l 
have a lien upon the g ra in th reshed , clover 
hul led , corn shel led or shredded , or picked, 
or h a y baled, as t he case may be, for t he 
price or va lue of such service, which shal l be 
pre fe r red to all o the r l iens or i ncumbrances 

except those given for seed from which said 
g ra in was grown. (As a m e n d e d Apr . 24, 
1929, c. 314, §1.) 

§8556 . H o w prese rved a n d enfo rced .— 
W i t h i n fifteen days a f te r such t h r e sh ing , 
clover hu l l ing , corn picking, corn shel l ing or 
sh redd ing , or hay ba l ing is comple ted the 
c l a iman t of such l ien shal l file wi th t h e 
Reg is te r of. Deeds of t he County in which i t 
was done a verified s t a t e m e n t of the a m o u n t s 
and k i n d s of g ra in th reshed , clover hu l led , 
corn picked, corn shel led-or sh redded , or hay 
baled, t he t ime and place of doing the same, 
giving the first and las t days thereof, t he 
r a t e s per bushe l , per day , per h o u r or o the r 
t e r m s of t he con t rac t and the to ta l c h a r g e 
therefor , t h e a m o u n t s paid the reon , if any , 
and the ba lance due , t he n a m e of t h e r epu ted 
owner and of t he person r eques t ing the work 
to be done , and a not ice t h a t a lien is c la imed 
for t he a m o u n t r e m a i n i n g unpa id . A certified 
copy of such s t a t e m e n t shal l a u t h o r i z e t h e 
se izure and sale of so m u c h of t he g ra in , 
clover, corn or hay covered by t h e l ien as 
m a y be necessary to i satisfy t he same, wi th 
r ea sonab le costs and expenses, b u t such seiz
u r e mus t be made , or an act ion to foreclose 
be commenced, wi th in six m o n t h s af ter such 
filing. T h e cost a n d t h e expenses above r e 
ferred to shal l inc lude an a t t o r n e y ' s fee 
a m o u n t i n g to 15 per cent of t he a m o u n t of 
t he lien claimed in t he event such lien is no t 
paid wi th in 90 days af ter t he filing thereof 
and the lien c l a iman t employs an a t to rney -
a t - l aw to collect t he same. So far as appl i 
cable t he re to , t h e l aws r e l a t i ng to t h e en
forcement of cha t t e l m o r t g a g e s shal l govern 
t he foreclosure of l iens h e r e u n d e r . Any 
person secre t ing or d ispos ing of p rope r ty 
covered by such lien, w i thou t t h e consent of 
t he l ienholder , shal l be gui l ty of a misde
meanor , t h e m i n i m u m penal ty whereof shal l 
be a fine of $25.00. (As a m e n d e d Apr . 24, 
1929, c. 314, §2. 

G E N E R A L PROVISIONS 

§ 8 5 6 1 . P l e d g e e p e r m i t t e d t o buy p ledge 
w h e r e sold a t publ ic sale . 

Sheriff is entitled to fees of $4.50 for' posting 
notices and making sale. Op.. Atty. Gen., May 
20, 1929. 

CHAPTER 70 

Marriage 

§8562 . M a r r i a g e a civil con t rac t . 

Marriage may be annulled where the defen
dant was prohibited by law from enter ing into 
it because he had been divorced from a former 
wife within six months, and induced the consent 
of plaintiff by a false representation of no di
vorce within the six-month period. 171M340, 
214NWC50. 

Where the promises of the husband, under 
an antenuptial contract, to make payments of 
money to his wife have matured and the money 
has become due, the causes of action so per
fected are not defeated by the wife's subsequent 
desertion of the husband. 172M91, 214NW791. 

Alienation of affections and damages therefor. 
177M270, 224NW839. 

Essentials of common law marr iage between 
single man and married woman by cohabitation 
and consent following death of husband of wo
man. 180M4C3, 231NW199. 

Contract whereby plaintiff was employed at a 
stipulated compensation per month as a farm 
hand was not abrogated by marr iage of plain
tiff to his employer, but remained a binding 
obligation upon her, and he could recover for 
work performed after the marr iage. Archer v. 
M., 23CNW455. See Dun. Dig. 4258. 

§ 8 5 6 8 . P e r s o n s capab le of con t r ac t ing . 
A male person over 18 but under 21 years of 

age, and a female over 1G but under 18 years 
of age, cannot procure a marr iage license with
out the consent of parents or guardians. Op. 
Atty. Gen., Feb. 13, 1930. 
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