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gages, including those of an equitable nature, must be

filed (35-399, 29452; 37-82, 334117; 51-321, 531712; 68-282,
71438%). A rea,l estate mortgage covering “ﬁxcures” need
not be filed as a chattel mortgage (35~543, 29-349).

2. What constitutes filing—See (25-81; 42-117, 434791

and § 8348).

3. Effect of filing—Filing has the same effect as a
taking of possession by the mortgagee (32-377, 204364;
35-399, 29452; 52-497, 55460; 74-58, 764965, 1125; 75-118,
77+568. But see 21-187) 1t operates as notice to all per-
sons of the existence and terms of the mortgage (§ 6969;
7-225, 166; 32--377, 204364: 35-399, 29452; 41-218, 434137;
44-204, 464335; 52—497, 55460 66344, 6941; T1-230. 734959,
744-891; T4-58, 764965, 1125; 75-118, 774568). The filing of
a mortgage on a growing crop of grain continues to be
constructive notice to all the world although the grain
is threshed and removed from the land on which it is
raised (66-344, 6941). Purchaser of grain from mort-
gagor, without knowledge that it was mortgaged, ex-
cept noticeé by record. is not protected by mere fact
that mortgagee permitted mortgagor to thresh and sell
the grain (101-417, 1124628). Where a mortgage is
given for future .advances the filing of a second mort-

is not constructive notice to the first mortgagee
(69 82 72452). When a mortgage is duly filed the re-
tention of possession by the mortgagor only makes the
mertgage prima facie fraudulent (25-297). It is not
necessary for the mortgagee to take possession after
default to make the filing effectual as notice. The
force of the filing as notice is not dependent on:there
being no default (32-377, 204364). Under G. S. 1894
§ 4131 the filing operated as notice for only two yvears.
The force of the filing as notice is not affected by the
chattels subsequently being attached to realty (71-230,
734959, 744891). Lease construed and held constructive
notice to assignee thereof of lien of lessor on property
of lessee (106-—485, 119467). Description held sufficient
to enable third party, aided by inquiries which instru-
ment suggested, to identify property (105-118, 117+245).
A mortgage is void, at least against creditors without
actual notice, which purports to assign. to secdure a spec-
ified debt, all future earnings of a threshing machine,
also of any other threshing machine operated by mort:
gagor, and of crew, which may accrue for threshing
during ensuing two years within designated townships
(106-271., 11841011).

4, Priority among mortzages as affected by filing—
Where possession is not. delivered a prior mortgage will

be postponed to a subsequent bona fide mortgage, if not

duly filed when the latter is executed, although the
former may be subsequently filed prior to the ﬁlmg of
the second mortgage (30-270, 154243). Precedence can-
not be secured by priority of filing contrary to an agree-
ment between all the parties (28-394, 104420). When
two mortgages are executed contemporaneously with-
out agreement as to precedence no precedence can be
secured by priority of filing. When two mortgages
are executed on the same day they are presumed to
have been executed contemporaneously in the absence
of evidence to the contrary (72—-496, 754709). Priority
as between contemporaneously filed mortgages may be
shown by parol (30-419, 154687). As between mortgages
on scparate undivided shares of 'a growing crop no
precedence can be secured by priority of filing (62-143,
644.146).

5. Effect of not filing—As between the parties filing
is immaterial (33-375, 234540). It is immaterial as to
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7. Who may object to want of filing—One who_ is
not a subsequent purchaser. incumbrancer or attaching

creditor cannot object (32-529, 214733; 36-156, 304659:
47-403, 504368: 64—-254, 664971). A receiver of a partner-
ship cannot (60 161, 6141131; 60-397, 624383). A re-

ceiver of a corporatlon am)ointed under G. S. 1878 c.
76 §§ 9. 10 may (35-543, 294349). An assignee or re-
ceiver for the benefit of creditors may, and without re-
ducing the claims of the creditors to judgment (37-82.
33+117; 48-479, 514383; 52-497. 55460: 68-282, 714389).
Creditors must become judgment creditors and levy on
the property before they can raise the objection (31-518.
184647; 36-156, 30+659; 47-403, 504368: 52-497, 554+60). A
purchaser from an assignee for the Dbenefit of creditors
may (67-287, 694920). Parties with actual notice can-
not (see note 5§ supra).

8. Burden of proving good faith—A person claiming

‘under a mortgage which is filed but under which the

mortgagor remainsg in possession has the burden as
against creditors and subsequent purchasers or mort-
gagees in good faith, of proving good faith and absence
of intent to defraud on the part of the mortgagor (25—
297; 31-518, 184647; 32-381, 204334: 34-416, 264237; 48—
479, 514+383: 55-195. 564+814; 66-344, 69+1): but not as to
others (64—254, 66+971). A person claiming as a subse-
quent purchaser from a mortgagor has the burden, as
against those claiming under the mortgage. of prov-
ing that he was a bona fide purchaser although the
mortgage was unfiled (33-375, 23+4540: 44-541, 474164).
Creditors seeking to take advantage of a want of filing
have the burden of proving their own good faith (52-497,

55460). Subsequent mortgagees have the burden of
provmg good faith as against prior mortgagees whose
mortgages are unfiled (30-270, 154+243: 51-321. 534712:
71-230, 73+959, 744891).- A purchaser of a mortgagee in
possession is not required to prove the good faith of
the mortgzage (20-81. 66). A subsequent mortgagee has
the burden of proving that a prior mortgagee had notice
when making advances subsequent to the filing of the
subsequent mortgage (69-82, 72452). Where the amount
of the debt is overstated in a mortgage the mortgagee
has the burden of proving the good faith of his mort-
gage as against creditors (62-338, 644825).

9. Burden of proving change of possession—23-182.

10. What is good faith-——Evidence of—Want of notice
and the payment of a valuable consideration are the
two essential elements of good faith in this connection
(31-518, 18+647; 51-321, 534712). Proof of the payment
of a valuable consideration in the ordinary course of
business under circumstarces free from suspicion makes
out a prima facie case of good faith and shifts the
burden of proving notice on the opposite party (30-270,
15.4243; 34-103. 24+364: 44-541, 47+4+164; 51-321, 534712;
66-344, 694+1; 70-528, 734415, See 67-311, 694-1079)., The
character and degree of proof required depends much
on the circumstances of each case (30-270, 154.243). To
make one a bona fide purchaser he must have been
without notice at the time of paying the consideration
(20-81, 66). One who takes from the mortgagor a bill
of sale in payvment of a precedent debt and without
notice of the mortgage is a purchaser in good faith
(21-187). Notice to an officer making a levy is not
notice to the judgment creditor (23-182). Notice or
want of notice to an assignee for the benefit of creditors
is immaterial. The rights of the creditors are fixed
when the assignment is mMade (52-497, 55460). No im-
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pairment of security being evident, mortgage was not
void as a matter of law (130-141, 1534125). Not fraudu-
lent as to creditors where mortgage contained provi-
sion for feeding animals. etc., same being exempt (133—
377, 158-613). Presumptively fraudulent as to creditors
of mortgagor, though filed in proper office (154-84, 1914
264; 1944103). When trustee can attack chattel mort-
gage of record as preference (266 Fed. 884).

8346. Where filed—Every such mortgage, when ex-
ecuted in the presence of two attesting witnesses and
duly acknowledged, may be filed with the clerk or re-
corder of the town or municipality in which the mort-
gagor resided at the time of its execution, if a resi-
dent of the state, or of that in which the property was
then situated, if a non-resident. If such place be in an
unorganized town, the filing may be with the register
of deeds of the county. Duplicates of such mortgagey
or copies thereof certified by any officer with whom it
Las been properly filed, may be filed in other places
wherein any part of such property was situated when

the same was made. (3462) [6967]

Applicable only in cities of first class—See §§ 8364-8371,
changing the law, except in cities of first class.

1. Place of filing—The statute is applicable to mort-
gages on crops to be grown (35-399, 29452). TUnder
G. S. 1894 § 4130 a village was not a part of a town-
ship for purposes of filing (22-39; 58-536, 604+671; over-
ruled by statute), but a borough was (34-416, 26+237).
The provision for filing a duplicate or copy in places
where the property is situated other than at the resi-
dence of the mortgagor is probably not applicable wherg
the property is so situated only temporarily or casually
(72-496, 754709). Under G. 8. 1894 § 4130 a copy of the
mortgage was required to be filed where the mortgagor
resided if the property was situated elsewhere (42-37,
434+685; 71-230, 734959, 744891). Chattels are presumed
to be situated at the owner's residence (21-187. See
71-230, 734959, 74+891). Mortgages filed in a sister state
need not be filead here upon a removal of the property
(32-377. 204364; 77-210, 794674). Evidence held sufficient
that property was located where the mortgage was filed
(36-333, 314+348). A party claiming under a mortgage
must prove that the mortgagor resided where the mort-
gage was filed. A recital in the mortgage as to the
residence of the mortgagor is not evidence against a
subsequent mortgagee or purchaser (71-230, 734959; 744
891. See 90-451. 97+128). .

2. Acknowledement—No acknowledgment {s neces-
sary as between the parties (45-40, 471449), or as to sub-
sequent purchasers or mortgagees with notice (52-497,

55460). Formal defects and cl,erical errors are not fatal
(37-58, 33+214: 43-59, 4448804 49-370. 52+27), but the
want of a notary’s seal is (39-102, 38.801. See 43-59.

444.880). The fact that the acknowledgment was taken
. hefore a person disqualified by interest does not pre-

vent the mortgage from being filed and operating as
constructive notice (45-40. 471449)° A mortgage can-
not be filed without an acknowledgment (66-434. 694+223).
An acknowledgment taken hefore a justice of the peace
in North Dakota held insufficient without a certificate
as to the authoritv of the justice (90-451, 974+128; 130-
259, 1534324, 598: 66 Fed 884: 1944103).

'15 ¢. 308 § 1 legalizes chattel mortgages of defective
oxecution made between Jan. 1, 1911 and Jan._1, 01914,
providing for the filing thereof.

8347. Duties of recording officer—Fee—Every offi-
cer having the custody of town, county, city, or village
records shall receive such chattel mortgages, and all
other contracts and instruments referred to in this
chapter, and immediately number, file, and index the
same, and certify on the back of each the exact time
of receipt, which certificate shall be prima facie evi-
dence of the facts stated therein. No such instrument
shall be removed from the office where filed until can-
celed, released, or satisfied. The fee for each instru-
ment shall be ten cents. (3463) [6?68]

8348. Index bocks—Limit of lien—When notice—
Every such officer shall keep in his office an index book,

in which he shall enter the number given to every such’

instrument, the names, in alphabetical order, of the
mortgagee and mortgagor or vendor and vendee, the
sum secured thereby,’the exact time of filing, and of
satisfaction when made. Every such instrument so
filed shall be notice to all persons of the existence and
terms thereof. The lien of any mortgage so filed shall
continue until the debt secured thereby is paid or
barred - by statute; but as against creditors of the
mortgagor and purchasers or mortgagees of the prop-
erty in good faith it shall not continue more than six

CHATTEL MORTGAGES AND CONDITIONAL SALES

§ 8346

years from the date of filing, unless the indebtedness
is not then due and payable by its terms, in which
case it shall so continue for two years after the matur-
ity of the debt and no longer. (3464) [6969]

8349. Mortgage of exempt property—No mortgage,
pledge, or other incumbrance of the following personal
property, to-wit: The family Bible, family pictures,
school books or library and musical instruments for
the use of the family; all wearing apparel of the debtor
and his family; all beds, bedsteads and bedding kept
and used by the debtor and his family; all stoves and
appendages put up or kept for use of debtor and his
family; all cooking utensils; and all other household
furniture not herein enumerated not exceeding five
hundred dollars in value; one sewing machine, given
or made by a married man or woman, shall be valid
as to such exempt property unless it be by written in-
strument, jointly executed and acknowledged by hus-
band and wife, if both are living. (3465) [6970]
(8?;(;)’71?3'{)’}%7: %%Eﬁ%pl;%ilglﬁ)to purchase money mortgages

8350: Satisfaction—Penalty—When the conditions
of a chattel mortgage have been fully performed, the
mortgagee, his representatives or assigns, shall give
duplicate satisfactions thereof, one of which he shall
deliver to the owner of the mortgaged property, and
the other he shall file at his own expense; with the
officer having custody of the mortgage. Thereupon
such officer shall note the satisfaction in his index and
surrender the mortgage. Such satisfactions need not
be _witnessed or acknowledged. Failure to file such
satisfaction within sixty days after condition per-
formed shall subject its holder to treble damages at
the suit of any person injured by such neglect. (3466)
16971]

'8'351. Redemption before sale—Whenever any con-
dition of such mortgage is broken, the mortgagor, or
any person lawfully claiming under him, may redeem
1.:he same, at any time before the right of redemption
is foreclosed, by paying or tendering to the holder, his
authorized agent or attorney, the sum due on the debt
secured, or by offering performance of the thing to be
fione, together with all lawful charges and expenses
incurred in the care of the property. Such payment,
or tender if kept good, when made by the owner, shall
discharge the lien of the mortgage; and when made by
a subsequent purchaser, mortgagee, or creditor having
a lien it shall subrogate him to all rights of the holder
of the mortgage. (3467) [6972] .

1. Right of redemption—A right of redempti is @
essential element of every mortgage (20~411i),t 233582%2
513; 74-439, 774236). This right is subject to gar’nish—
ment (27-32, 64406), and to levy on execution ana at-
tachment (39—1;32, 39+73). If the .mortgagee refuses to
de}lver possession, upgn redemption being made under
this section an action for conversion will lie (79-279
iZ)Ze-;SSSD. lezg redemptio(;ler must pay all reasonable ex-

es o e care and custody o -
135; 79-279, 824587). v of the property (25

2, Tender—A tender must be unconditional (52-83.

531809; 80-223, 83450), sufficient in amount (17-284, 260;
25-135; 42-49, 434691; 45-40, 474+449; 45-335, 47+1072).
and made at the proper place (21-456). It may exclude
the idea that it is in part payment of the debt. It may
be made by an assignee in insolvency or a vendee (80-
223, 834+50). It may be made to an attorney for col-
lection (60-483, 624-1126), or to one of several joint mort-
gagees (53-23, 55+115). An acceptance must be unquali-
fied (80-223, 83450). The mortgagce must bé given op-
portunity to ascertain the amount due (43-428, 454857),
Prior to 1897 c. 202 § 8 a tender after default extin-
zuished the lien although not kept zood (43-428, 454857;
f15—40, 47+4f.19; 80-223, 83+50). The sufficiency of a tender
is for the jury (43-428, 454857. See 17-284, 260). Objec-
tion to the right of a party to make tender must be
ﬂag& a;ﬁ&;‘le time or it is waived (80-223, 834+50. See

8352. Foreclosure, when and ‘where made—No mort-
gagee, nor any one claiming under him, shall arbi-
trarily, or without just and sufficient cause, declare
any condition or stipulation of a mortgage broken
prior to a default in the performance thereof; but
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whenever such mortgage authorizes a sale in case. of
default, upon condition broken, the mortgage may be
foreclosed and the property sold, at public sale and in
public view, at some convenient place in the county
where the same, or some portion thereof, is situated at
the time of the commencement of foreclosure proceed-

ings, or in which the mortgage is filed. (3468) [6973]

1, Defaunlt—Declaring forfeiture—Prior to 1879 c. 65
§ 2 it was held that the usual insecurity clause in a
mortgage authorized the mortgagee to take possession
whenever he chose regardless of whether or not he had
reasonable grounds for congidering himself insecure (42—
102, 434835, _See 21-482; 27-371, 74+687). Under this sec-
tion he muit have reasonable grounds for his belief
based on facts (30-301, 154249; 42-102, 43.4835; 80-458,
34451). Giving a second mortgage is not alone sufﬁ-
cient ground (64-212, 664722), nor is a levy on the mort-
sagor's interest (72-248, 754219). Where the mortgagor
attempts to dispoSe of or remove the property a tak-
ing of possession by the mortgagee in such case is not
to declare a default arbitrarily within the meaning of
the statute (61-528, 63+1114), Whether just cause exists
is a question of fact (80—458 834+451). 'Whether there
has been a breach of condition or a default depends on
the facts of the particular case (see 20-411, 363; 39-490,
404568; 55-323, 5641066). Whether there has been a
waiver of a breach of condition or whether just cause
exists for declaring a forfeiture are questions of fact
(80—458, 834451).

2, Possession for foreclosure—Upon default or breach
of condition the mortgagee has a right to the posses-

sion without foreclosure proceedings (32-193, 20+85; 37—
135, 33+4550; 39-102, 384801; 43-428, 454857; 44-204, 46+
335; 45-99, 47+452), but this right of possession is only

for the purpose of foreclosure or sale under the mort-.
gage to satisfy the debt and not for the purpose of using
‘the property (39-102, 384801, See 42-49, 434691). But
he is not required to take, possession w1thm a reason-
able time in order to protect his lien (80-223, 83450).
Although the mortgage covers much more property than
is necessary to the security of the mortgagee he may
take possession of the whole for the purpose of fore-
closure (25-513). Taking possession by the mortgagee—
after default and converting the property without fore-
closure proceedings may operate as a discharge but
the mortgagee cannot elect to accept the property in
payment of the debt (52-232, 5341148).

3. Who may foreclose—The equitable owner of a
mortgage may foreclose in the name of the legal owner
(44-521, 474150).

4, Fraundulent mortgage—A mortgagor may resist
the foreclosure of a fraudulefit mortgage (36-123, 304+439).

5. Foreclosure by action—The remedy afforded by
this section is not exclusive. A chattel mortgage may
be foreclosed by action although it contains a power of
sale and although the mortgagee may recover possession
by action (30-35, 14461; 30-125, 144513: 82-193, 20+85;
47-183, 494740; 69-82, 72+52; 72344, 75+208 76441).

Suit in equity by junior mortgzagee. the first mort-
gagee belng in possession (122-283, '142+195).

8353. Notice and sale—At least-ten days before a
sale a notice contzining (1) the names of the mort-
gagor and mortgagee, and of the assignee, if any; (2)
the date of the mortgage; (3) the nature of the default
and the amount then due; (4) a description of the
-property; (5) the time and place of sale; (6) the name
of the party, agent, or attorney foreclosing, and, when
an attorney, for whom—shall be served upon the per-
son from whose possession the property was taken,
and, upon the mortgagor, if he resides or can be found"
in the county where foreclosure is had, in the manner,
rrovided for service of a district court summons, and
ten days’ posted notice shall also be given. At the
time and place of sale the person conducting the same
shall sell the property, or so much thereof as shall
satisfy the debt secured, with costs and expenses, and
deliver the remainder, 1f any, to the owner., (3469)
[6974]

1, The wotice—The provision t‘or posting the notice
must be followed strictly and an atfidavit of posting
must show such compliance affirmatively. There is no
provision for personal service of the notice on subse-
quent mortgagees (89-229, 944682). It is an open ques-
tion whether a mistake in the notice as to the default,
there being in fact a default, vitiates the sale (88-392,
93+4+309). It need not be signed by the officer who is to
conduct the sale (52-232, 5341148). TUnder 1879 c. 65 §
1 it was necessary that reasonable effort should be made
to find the mortgagor for the purpose of making a per-
sonal service of the notice upon him. 1885 c¢. 171 did
il{);s render personal service unnecessary (§52-232, 53+

2. Mortgagee a trustee—A mortgagee stands with re-
spect to the mortgagor's rights in the property as a

AND CONDITIONAL SALES

§ 8353

trustee and is held to the exercise of good faith and
proper care and diligence to avoid any sacrifice of those
rights not necessary to the reasonable enforcement of
his own (25-513).

3. Sale of part—Where, without prejudice or great
inconvenience to himself, the mortgagee can satisfy his
debt by a sale of part of the property mortgaged he is
bound to do so if the interests of the mortgagor require
it (25-513).

4. Amount for which sold—The amount for -which
the property is sold may include the expense of obtain-,
ing possession (25-135; 42-49, 434691); the expenses of°
the sale (25-135).

5. Inadequate price—QGross inadequacy of price is not
alone ground for setting aside the sale (48- 333 514220).

6. Distribution of proceeds—The proceeds of the sale
must be distributed among all who have a beneficial
interaest in the mortgage (89-136, 944-435).

7. Presumpton—The sale is presumed to have been
conducted fairly (23-212),

Failure to serve notice on person in possession (138-
452, 1654275).

8354. Report of sale—Filing—Within five days
after sale the person making the same shall file in the
office where the mortgage was filed a verified, dr, if he
be an officer, a certified report of his proceedings,
specifying therein the property sold, and that returned,
if any, and the amount received, and an itemized state-
ment of all costs and expenses, the amount applied
cn the mortgage, and the amount, if any, returned to
the owner. When so filed, such report, or a certified
copy thereof, shall be prima facie evidence of the facts
therein stated. (3470) [6975]

8355. Attorney’s fee—Whenever an attorney’s fore-
closure fee is provided for in the mortgage, the amount
thereof may be deducted-and paid only when such at-
torney, within ten days after sale, shall file in the
office where the mortgage was filed his affidavit that
he is a regularly admitted attorney of this state, that
he foreclosed such mortgage, and has received or is
entitled to said-fee. (3471) [6976]

Attorney’'s fees cannot be charged if no attorney is
actually employed (45-40, 474449), or if there is no fore-
closure (42--49, 43+4691).

8356. Redemption after sale—At any time within
two days after sale any of the parties entitled to re-
deem before sale may redeem the property sold, or any
part thereof which has been sold separately and for
a separate price, by paying to the purchaser or his
assigns. the amount for which the same was sold,
with costs and expenses of keeping during the time
allowed for redemption. Such purchaser shall deliver
the property to th2 person so redeeming, and execute
2 release to him, and, if notice of intention to redeem
be given at or before the sale, the person selling shall
retain possession during such time, unless sooner re-
deeméd. (3472) [6977] N

8357. .

when the sale is conducted by the sheriff, his deputy,
or any constable of the county. (3473) [6978]
. Under 1885 ¢. 171 a policeman in Minneapolis held
authorized to conduct the sale so as to permit the mort-
gagee to purchase (48-333, 514+220). A purchase by the
mortgagee at_a void foreclosure sale is not a conver-
sion (52-232, 53+1148).

8358. Mortgaged property subject to garmshment

etc—The interest of the mortgagor or his assigns in

such property may be subjected to garnishment, at-

tachment, or execution, and when levied upon the officer
may take it into his possession; but he, or the creditor,
shall forthwith cause a written demand to be served
upon the owner of the mortgage or his agent for a
statement of the amount remaining due thereon.
Within three days thereafter such owner shall fur-
nish a verified statement of the original amount
secured, rate of interest, amount.and date of all pay-
ments, the balance then due, and all costs and ex-
penses incurred. . Such creditor, within twenty-four
hours after receipt of such statement, shall pay to the
persen entitled thereto the amount then due, and in

1146

Mortgagee may purchase, when—The mort-
gagee, his representatives or assigns, may fairly and in -
good faith purchase any property sold as aforesaid
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- ) default thereof his levy shall be released and the prop-
erty returned; but upon payment of such amount the
creditor shall be subrogated to all the rights of the
owner of the mortgage, and entitled to the evidence
of the indebtedness secured thereby. If the mortgage
debt be not then due, and the qwner refuse to receive
vayment, with interest to- date,. the property may be
Leld under the levy and sold sx\bject to the mortgage
lien. But in case the creditor desires to contest the
validity or amount of the mortgage, he shall deliver

- to said officer, within said twenty-four hours, his affi-
davit, or that of his agent or attorney, that affiant be-
liaves such mortgage to be invalid or illegal, or that
the amount claimed thereunder is in excess of the sum
then due, upon receipt whereof the officer shall retain
the property. And in any case he shall hold it for
said twenty-four hours after receipt of such state-
ment, to allow the creditor to make such affidavit.

s I\§359 - Nothmg herein shall preclude the mortgagee from’ as-
1-M 461 serting his rights under the mortgage in' any independ-
‘ﬁg&‘,’ 845° ent proceeding. (3474) [6979]
288 - S
* 156 ﬁms 8359. Mortgage of crops—Any provision in a mort-

58| ‘gage on crops which by its terms shall mortgage or
8362 convey any crop to be grown later than during the
156-M 40| season beginning May 1 next following the date thereof

19331@4 70 | shall be void, except when the mortgage is given to
202:va$ ;‘gf secure a part or all of the purchase price or rent of
; the land upon which such crop is to be grown, but such
3350 - provision shall not affect the validity of any other stip-
;gg:ll\‘fw 396 ulation or provision of thé mortgage. (3475) [6980]
26 61-528, 6341114; 93-36, 1004386; 1944104,
. , CONDITIONAL SALES
517555:60157:5 8360. When void unless filed—Every promissory
1220nw 560« note or contract of sale, conditioned that the title to
! 835 : the property for or on account of which the same was
H igiven shall remain in the vendor, shall be void as to
5 231?“‘,50248-cred1t0rs of the vendee and subsequent purchasers and

‘mortgagees of such property in good faith, unless the
8360-62 :note or contract, or a copy thereof, or if the contract
3;0nw ffg be oral, a memorandum, signed by the purchaser and

&gggg;  expressing its terms and conditions, be filed as in
. i the case of a chattel mortgage. (3476) [6981]

1. Who protected—Not creditors generally but only
those who seize property under process (68-282, 288, 714
: 389; 93-91, 94, 1004+670). Creditors of debtors who have
made assxgnments (46-240, 4841019; 69-69, 714+921; 71-292,
744137). Cited (156 Fed. 545, 86 C C. A 435).
2, Held applicable—To .a consignment of goods (75—
147, 774791. See 52-216, 5341147; 71-292, 744137; 93-91,
1004670); to a sale of standmg tlmber (68—282, 71+389);
to .an exchange of horses (29-210, 394140).

3. Held inapplicable—To cash sales (44-224, 231, 464
342, 560; 63-242, 65+455); to a consignment of goods to
an agent for sale (52-216, 534+1147); to a bailment (56—
244, 574657).

4 T iling—Must be filed where vendee resides at time
gf cz(r)\)tra.ct (91-79, 974412), Held properly filed (56-401,
7+9 .

5. Notice—Inapplicable to persons with actual notice
(35-534, 294845). Notice to assignee or receiver not
notice to creditors (46-240, 484+1019). Filing not con-
structive notice to common carriers (51-345, 534714).

6. Burden of proof—46-240, 4841019; 83-351, 864350,

8361. Notice—Limit of time—Every such note, con-
“tract, copy, or memorandum so filed shall be notice to
all parties interested of the existence and conditions
thereof, until the expiration of six years from date of
filing thereof. (3477) [6982]

See following section.

8362. Same—Every note or other evidence of in-
debtedness, or contract, filed pursuant to the provisions
of this act, shall be held and considered to be full and
sufficient notice to all parties interested of the existence
and conditions thereof, but shall cease to be notice as
against ‘the creditors of -the vendee and subsequent
purchasers and mortgagees of the property in good

: faith after the expiration of six years from the day
on which said note or other evidence of indebtedness

CHATTEL MORTGAGES AND CONDITIONAIL SALES ) §

8359

or contract, or the last installment of the sum secured
thereby, becomes due. (’97 c. 292 § 19, amended ’05

c. 178 § 1) [6983]
1944103,
8363. Satisfaction—When any such contract has

been fully performed on the part of the vendee, the
vendor, his representatives or assigns, shall give dupli-
cate satisfactions thereof, one of which he shall de-
liver to the_person entitled thereto, and the other he
shall file, at his own expense, with the officer having
custody of the instrument so satisfied. Thereupon such
officer shall deliver up the note, contract, memorandum,
or copy to which the satisfaction relates.  Such satis-
faction need not be witnessed or acknowledged. (3478)
[6984]

FILING CHATTEL MORTGAGES, BILLS OF SALE
OF CHATTELS, AND CONDITIONAL SALE
CONTRACTS EXCEPT IN CITIES OF
FIRST CLASS

8364. Bill of sale and other instruments to be filed . !

with the register of deeds.—Any bill of sale, instru-
ment evidencing a lien on or reserving title to’ personal
property and satisfactions of liens on personal prop-
erty, shall be filed with the Register of Deeds in the
county inm-which the said personal property is situate.
(’15 ¢. 364 § 1, amended ’17 c. 158 § 1.)

8365. Fees—Every register of deeds on and after
July 1st, 1915, shall receive and file any such instru-
ment, which shall ke executed, witnessed, and acknowl-
edged according to law, or a true copy thereof and
shall immediately number and index the same, and
certify on each instrument the exact time of receipt,
which certificate shall be prima facie evidence of the
facts stated therein. No such instrument shall be re-
moved from the office where filed until cancelled, re-
leased, or satisfied. The fees for filing such instru-
ments shall be twenty-five cents for each instrument
and twenty-five cents for a certified copy thereof, when
copy is furnished, said amount to be paid to the regis-
ter of deeds at the time of filing, and such fee shall be
retained by the register of deeds, as additional salary
and compensation for filing such instruments. (’15 c.
364 § 2) .

8366. Index to be kept-—Every register of deeds
shall keep in his office an index book in which he shall
enter the number given to every such instrument, the
names in alphabetical order of the lien debtor and
lien creditor and vendee and vendor, and the exact
time of filing the instrument. He shall also enter the
sum for which a lien is claimed and the satisfaction of
the same when made. (’15 c. 364 § 3)

8367. Municipal clerk to deliver documents to regls-
ter of deeds—Each municipal clerk or recorder shall,
cn the first day of July, 1915, deliver all instruments
ecvidencing liens on or reserving title to personal prop-
erty, then on file with him, #nd all records of the
same in his custody, to the register of deeds of his
county, and said register of deeds shall thereafter be
the custodian of the same, and of the records thereof,
and no new filing, indexing, or record thereof need be
made by said register of deeds. (’15 c. 364 § 4)

8368.—Fees for delivering documents—Each munici-
pal clerk or recorder shall be paid out of the treasury
of his county the sum of ten cents per mile in travel-
ing from his place of business to and returning from
the county seat of his eounty, for delivering said in-
struments and records to the register of deeds of his
county. The register of deeds of each county shall
receive the said instruments and records as delivered
to him by the several municipal clerks and recorders
of his county and safely keep and preserve the same in
bis office, and endorse on each instrument and record
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book the date of the receipt of the same by him, and
thereafter said instruments and records shall be notice
to all persons of the existence and terms thereof. (’15
c. 364 § 5) '

8369. Fees for recording documents so filed—For
receiving, keeping and preserving, and endorsing all of
said instruments and records transferred to him as
aforesaid, there shall be paid to the register of deeds
out of the treasury of his county, a fee according to
the population of his county as shown by the 1910
national census of the United States of America, which
fee shall be as follows:

In counties having a population of 50,000 or less,
$10.00.

In counties having a population exceeding 50,000 and
not more than 100,000, a fee of $25.00.

In counties having a population exceeding 100,000
and not more than 150,000, a fee of $50.00.

In counties having a population exceeding 150,000
and not more than 200,000, a fee of $100.00.

In counties having a population exceeding 200,000
and not more than 300,000, a fee of $125.00.

In counties having a population exceeding 300 ,000
a fee of $200.00. (’15 c. 864, § 6)

8370. Application—This act shall not apply to cities
of the first class, nor to counties wherein the salary

of the register of deeds is fixed by special law. (’15
c. 364 § 7)
8371. Report of sale—Fllmg——On and after July

1st, ‘1913, the certified report of his proceedings re-
quired to be made by the person or officer making a
sale of mortgaged property as required by section
8470, Revised.Laws 1905 [8354], shall be filed in the
office of the register of deeds where the chattel mort-
gage is filed or to which it has been transferred, and
when so filed, such report, or a duly certified copy
thereof, shall be prima facie evidence of the facts

therein stated, and on and after July 1st, 1913, no such .

report shall be filed in the office of any clerk, or re-

corder of a municipality. (’13 ¢’ 143 § 5) [6989]
136-356, 1624468. As to what constitutes a condi-
tional sale (129-198, 151+971).

8372. Seed grain loans-—Agreement—Contract—To

. secure a loan or purchase of seeds, grain, or seed

,

CHATTEL MORTGAGES AND CONDITIONAL SALES
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potatoes, the person receiving the same shall execute
to the vendor or lender a note or contract containing
& statement of the amount and kind of seed, and the
terms of the agreement relative thereto. Upon ﬁlmg
the same or a copy thereof, as hereinafter provided,
said vendor or lender ,shall have alien on the crop
grown therefrom. (.R:/,‘L. 05 § 3479, G. S. '13 § 6994,
amended ’28 c. 48 § 1) -

1944104,

8373. Seed grain contracts to be filed with the regis-
ter of deeds—Filing—Duration of lien—To preserve
said lien, the person furnishing seed as aforesaid, with-
in thirty days after the execution of suth note or con-
tract, shall file the same, or a copy thereof, with the
register of deeds of the county in which the land upon
which the crop is to be grown is situated. Thereupon
the lien shall continue for the term of one year from

‘the .date of filing, upon the crop growing or grown

from such seed, to the.amount and according to the
terms of the agreement, against the owner and all
creditors and purchasers. It shall not be affected by
any exemption law, and shall take precedence of all
other liens and be notice of its existence to all per-
sons. (R. L. '05 § 3480, G. S. ’13 § 6995, amended
’15 ¢. 191 § 1) !
Place of filing (58-536, 60+671).
chattel ‘'mortgage (57—84‘, 584827).
8374. Lienor may take possession—The owner of
such note or agreement and lien, at any time after
condition broken, may take possession of the crop so
grown, or so much thereof as he may be entitled to
under the terms of his agreement, including the neces-
sary expense of taking and sale, and such taking shall
discharge the lien as to the remainder of the crop
(3481) [6996]
Injunction (32-193, 20485).
third party (39-530, 414105).
8375. Chattel mortgage provision, how applicable—
All provisions of this chapter relating to chattel mort-
gages, not inconsistent with those relating to condi-
tional sales and seed grain contracts, shall be ap-
plicable thereto, but neither shall require witnessing

or acknowledgment. - (3482) [6997]
32-193, 196, 20+85.

Priority of lien over

Action for conversion b}
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