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CIVIL ACTIOI4S - THE FORM - TIME 
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TITLE 1. 

OF THE FORM OF CIVIL ACTIONS. 

SEC. 4685. One form.- The distinction between actions at law and suits 
in equity, and the forms of all such actions and suits, are abolished; and 
there shall be in this state but one form of action, for the, enforcement or pro-
tection of private rights, and the redress of private wrongs; which shall be 
called a civil action. 

G. S. ch. 66, § 1. 6 1sf. 420; 12 M. 221; 13 M. 518; 14 M. 384; 25 M. 292. 

Sxc. 4686. Designation of parties.- The party complaining shall be 
known as the plaintiff, and the adverse party as the defendant. 

S. ch. 60, §2. 

TITLE 2. 

TIME OF COMMENCING. 

LIMITATION OF AcTIoNs. 

SEc. 4687. Within following periods.- Actions can only be commenced 
within the periods prescribed in this chapter, after the cause of action accrues, 
except where in special cases a different limitation is prescribed by statute. 

G. S. ch. 60, § 3. 9 M. 64. 

SEC. 4688. Within fifteen years.- No action for the recovery of real 
property or for the recovery of the possession thereof, shall be maintained 
unless it appears that the plaintiff, his ancestor, predecessor or grantor, was 
seized or possessed of the premises in question, within fifteen years before the 
commencement of the action. 

G. S. ch. 66, § 4, as amended 1889, cli. 91. Approved April 24, 1889. In force from Janu-
ary 1, 1891, and not to affect any pending action or proceeding. Amendment struck out 
twenty years and inserted fifteen years. 31 M. 83; 24 M. 19; 36 M. 274. 

SEc. 4689. Same.- Every action to foreclose a mortgage heretofore or 
hereafter made upon real estate, shall be commenced within fifteen years after 
the cause of action accrues,*  and said fifteen years shall not be enlarged or 
extended by reason of any non-residence. 

G. S. ch. 66, § 11, as amended 1870, ch. 60; 1887, ch. 69. Approved March 2, 1887. In force 
six months from and after its passage. Acts 1870 struck out twenty and inserted ten years. 
Acts 1887 struck out ten, and inserted fifteen years and added matter below * 20 M. 264, 453; 
23 M. 328; 24 M. 361; 40N. W. 256. 
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SECS. 4690-4696.] CIVIL ACTIONS - TIME OF COMMENCING. 

SEC. 4690. Within ten years.— Within ten years: An action upon a 
judgment or decree of a court of the United States or of any state or territory 
ófthe United States. 

G. S. ch. 66, § 5. 2 M. 241. 

xc. 4691. Within six years.— Withih six years: 
First. An action upon a contract or other obligation, express or implied, 

excepting those mentioned in the preceding section;• 
Second. An actipn upon a liability created by statute, other than those 

upon a penalty or forfeiture; 
Third. An action for trespass upon real property; 
Fourth. An action for taking, detaining,and injuring personal property, 

including actions for the specific recovery thereof; 
Fifth. An action for criminal conversation, or for any other injury to the 

person or rights of another, not arising on obligation, and not hereinafter 
enumerated; 

Sixth. An action for relief, on theground of fraud; the cause of action in 
such case not to be deemed to have accrued, until the discovery by the ag-
grieved party of the facts constituting the fraud; 

Seventh: Actions to enforce a trust or.compel an accounting, where the 
trustee has neglected to discharge his trust, or has repudiated the trust rela. 
tion, or has fully performed the same. 

0. S. ch. 66, § 6, as amended 1877, ch. 24. Approved March 6th. In force September 1, 
1877. Amendment added the seventh subdivision. Acts 1877, ch. 131, enacted that action to 
set aside judgment on ground of fraud must be brought svithinthree years. Sec. 4899, post. 
9 M.-13, 64; 11 M. 459; 12 M. 522; 22 M. 287; 35 M. 168; 39 N. W. 803; 40 N. W. 257; 36 M. 275; 
39 N. W. 67. 

SEC. 4692. Within three years.— Within three years: 
First. An action against a sheriff, coroner or constable, upon a liability by 

the doing of an act in his official capacity, and in virtue of his office, or by the 
omission of an official duty, including the non-payment of money collected 
upon an execution. 

Second. An action upon a statute for a penalty or forfeiture, where the 
action is given to the party aggrieved,, or to such party and the state of Minne-
sota 

0. S. ch. 66, § 7. 

SEC. 4693. Within two years.— Within two years: 
First. An action for libel, slander, assault, battery, or false• imprisoment. 
Second. An action upon a statute for a forfeiture or penalty to the state. 
0. 5; ch. 66, § 8. 

SEC. 4694. Within one year.— Every action upon a statute for a penalty 
given, in whole or in part, to the person who prosecutes for the same, shall be 
pommenced by said party within one year after the commission of the offence; 
and if the action is not commenced within one year by a private -party, it 
may be commenced within two years thereafter on behalf of the state, by the 
attorney general, or the county attorney of the county where the offence was 
committed. 

0. S. cli. 66, § 10. 

SEc, 4695. Applies to actions by state.— The limitations prescribed in 
-this chapter for the commencement of actions shall apply to the same actions 
when brought in the name of the state, or in the name of any officer, or 
otherwise, for the benefit of the state, in the same manner as to aptions brought 
by. citizens. 

G. S. ch. 66, § 12. 38 M. 402. 

SEC. 4696. Applies to corporations - New action.— If any action is 
commenced within the time prescribed therefor, and judgment given therein 
for the plaintiff, and the same is arrested or reversed on error or appeal, the 
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CIVL ACTIONS —TIME OF COMMEECING. [SECS. 4697-4702. 

plaintiff may commence a new action within one year after such reversal or 
•arrest. * That all the provisions of this title as to the time of the commence-
ment of ciil action6 shall apply to municipal and all other corporations, with 
like power and effect as the same applies to natural persons. 

G. S. oh. 66, § 25, as amended 1881, Ex. S. ch. 24, approved November 21st, by adding 
matter below * 

SEC. 4697. When statute not bar.— No acknowledgment or promise is 
sufficient evidence of a new or continuing contract by which to take the case 
outof the operation o this chapter, unless the same is contained in some writ-
ing, signed by the party to be charged thereby; but this section shall not alter 
the effect of any .payment of principal or interest. 

G. S. ch. 66, § 24. 9 M. 13; 11 M. 138; 12 M. 17, 352, 407; 13 M. 158; 16 M. 215; 35 M. 65; 
24M. 110. 

ACTION OoIENoED; 

SEC. 4698. When summons served.— An action is commenced as to 
each defendant, when the summons is served on him, or on a codefendant who 
is ajoint contractor, or otherwise united in interest with him; and is deemed 
to be pending from the time of its commencement, until its final determina-
tion upon appeal, oruntil the time for an appeal has passed, and the judgment 
has been satisfied. 

U. S. ch. 66, § 13. 3M. 106; 30 M. 50; 26 M. 422; 25 M. 121. 

Sxc. 4699. Attempt equivalent.— An attempt to commence an action 
is deemed equivalent to the commencement thereof, within the meaning of 
this chapter, when the summons is delivered, with the intent that it shall be 
actually served, to the sheriff or other officer of the county in which the de-
feñdants, or one of them, usually or last resided; or if a corporation is a 
defendant, to the sheriff or other officer of the county in which such corpora. 
tion was established by law, or where its general business was transacted, or 
where it kept an office for the transaction of business; but such an attempt 
shall be followed by the first publication of the summons, or the service 
thereof, within sixty days. 

U. S ch.66, § 14. 

WHEN STATUTE BEGINS TO RUN. 

SEC. 4700. From time of last item.— In an action brought'to recover 
a balance due upon a mutual, open and current account, when there have been 
reciprocal demands between the parties, the cause of action is deemed to have 
accrued from the time of the last item proved in the account on either side. 

G. S. ch. 66, § 9. 17 M. 469. 

SEo.470l. When cause arose out of state.— When a cause of action 
has arisen in a state or territory out f this state, or in a foreign country,,and,. 
by the laws thereof, an action thereon cannot there be maintained by reason 
of the lapse of time, an action thereon cannot be maintained in this state, ex-
cept in favor of a citizen thereof, who has had the cause of action from the 
time it accrued. 

U. S. ch. 66, § 16. 9 M. 64; 13 14. 390. 	 o 

SEC. 4702. When non-resident.— If, when the cause of action accrues 
against a person,. he is out of the state, the action may be commenced within 
the times herein limited after his return to the state; and if,after the cause of 
action accrues, he departs from and resides out of the state, the time of his 
absence is not part of the time limited for the commencement of the action. 

0. S. oh. 66, § 15. 1414. 268; 19 14. 488; 2314. 328; 24 14. 361. 
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SECS. 4703-4709.] 	CIViL ACTIONS-- TIME OF COMMENCING. 

SEC. 4703. When an alien.— When a person is an alien, subject or citizen 
of a country at war with the United States, the time of the continuanc of the 
war is not a part of the period limited for the commencement of the action. 

U. S. ch. 66, § 20. 

SEC. 4704. Stayed by injunction or prohibition.— When the corn. 
mencement of an action is stayed by injunction, or statutory prohibition, the 
time of the continuance of,the injunction or prohibition is not part of the 
time limited for the commencement of the action. 

0. S. ch. 66, § 21. 

WHEN DISABILITY EXISTS. 

Sxc. 4705. In whom.— If a person entitled to bring an action mentioned 
in this chapter, except for a penalty or forfeiture, is, at the time the cause of 
action accrued, either 

First. Within the age of twenty-one years;. or, 
Second. Insane; or, 	 - 
Third. Imprisoned on a criminal charge, or in execution under the sentence 

of a criminal court for a term less than his natural life. 
The tirneof such disability is not a part of the time limited for the com-

mencement of the action, except that the period within which the action must 
be brought, cannot be extended more than five years by any- such disability, 
except infancy, nor can it be so extended, in any case, longer than one year 
after the disability ceases. 

U. S. cli. 66, § 17, as amended 1869, oh. 60. Amendment struck out "Fourth. A married 
woman." 

SEC. 4706. Exist at time action accrues.— No person can avail himself 
of a disability, unless it existed at the time his right of action accrued. 

U. S. ch. 66, § 22. 

SEC. 4707. Cumulative.— When two or more disabilities co-exist at the 
time the right of action accrues, the limitation does not attach until they are 
all removed. 

0-. -S. cli. 66, § 23. 

SEC. 4708. Same - When action survives.— If a person entitled. to 
bring an action dies before the expiration of the time limited for 0the com-
mencement thereof, and the cause of action survives, an action may be com-
menced by his personal representatives after the expiration ,f that time, and 
within one year from his death. If a person against whom an action may be 
brought, dies before the expiration of the time limited for the commencement 
thereof, and the cause of action survives, an action may be commenced against 
his representatives, after the expiration of that time, and within one year 
after the issuing of letters testamentary or of administration. 

U. S. ch. 66, § 18. 15 N. 159; 88 N. W. 768. 	 - 

SEC. 4709. Time for granting letters not computed.— The time which 
elapses between the death of a person an the granting of letters testamentary 
and of administration on his estate, not exceeding six months, and the period 
of six months after the granting of such letters, are not to be deemed any 
part of the time 1mited for the commencement of actions by executors or ad-
miiistrators. 

0-. S. oh. 66, § 19. 38 N. W. 768. 
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CIVIL ACTIONS - PLACE OF TEIAL. 	[SECS. 4710-4714. 

TITLE 3. 

PLACE OF TRIAL. 

SEC. 4710. In county where subject of action situate.— Actions for - 
the following causes shall be tried in the county in which the subject of the 
action, or some part thereof, is situated, subject to the power of the court to 
change the place of trial as hereinafter provided: 

First.— For the recovery of real property, or of an estate or interest therein, 
or for the determination in any form of such right or interest, and for injuries 
to real property. 

Second.— For the partition of real property. 
Third.— For the foreclosure of a mortgage of real property. 
Fourth.— For the recovery of personal property detained for any cause. 
G. S. ch. 66, § 38 (47), as amended 1876, ch. §1, approved March 2d and not to apply to 

cases previously commenced where defendant demanded trial in pursuance of section 42. 
Amendment substituted "detained" for "distrained" in fourth subdivision. The fourth sub-
division modified by section 4716% post. 1 M. 287; 5 M. 148; 21 M. 15. 

SEc. 4-711. Same - Real property.— All actions for the recovery of 
real property or of an estate or ipterest therein, or for the determination in 
tny form of such right or interest, and for injuries to real property, shall be 
brought and tried in the county in which the subject of the action or some 
part thereof is situated, subject to the power of the court to change the place 
of trial in the cases specified in subdivisions second, third and fourth of sec-
tion fifty-one of chapter sixty-six of general statutes of one thousand eight 
hundred and seventy-eight. If the county designated in the complaint is not 
the proper county, the court therein shall have no jurisdiction of said action. 

1885. ch. 169: "An act in reference to the place of trial of divil actions." Approved March 3d. 

Sxc. 4712. Attachment against property of non-residents.— If the 
defendant is a non-residen't of this state, and the plaintiff proceeds against 
him, by attaching his property, such action may be brought in any county 
where the defendant has property liable to attachment. 

G. S. ch. 66, § 41(50). 

Sxc. 4713. In county where cause of action arose.— Actions for the 
following causes shall be tried in the county where the cause or some part 
thereof arose, subject to the power of the court to change the place of trial as 
provided by law: 

First.— For the recovery of a penalty or forfeiture imposed by statute, 
except that where it is imposed for ai offence committed on a lake, river, or 
other stream of water situated in two or more counties, the action may be 
brought in any county bordering on such lake, river or stream. 

Second.--Against a public officer, or person specially appointed to execute 
his duties, for an act done by him in virtue of his office, or against a person 
who, by his command or in his aid, does anything touching the duties of such 
officer. 

G. S. oh. 66, § 39 (48). 5 M. 148. 

SEC. 4714. In all other-cases.—Inall other cases, except when the state 
of 1innesota is plaintiff, the action shall be tried in the county in which the 
defendants, or any of them, shall reside at the commencement of the action; 
or if none of the parties shall reside or be found in the state, or the defendant 
be a foreign corporation, the same may be tried in any county which the 
plaintiff shall designate in his complaint, subject, however, to the power of 
the court to change the place of trial, in the cases provided by law.* 

Demand by iefend.ant.— If the county designated for that purpose in 
the complaint be not the proper county, the actin may, notwithstanding, be 
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SEeS. 4715, 4716.] 	CIVIL ACTIONS - PLACE .OF TRIAL 

tried therein, unless the defendant, before the time for answering expires, 
demand in writing that the trial be had in the froper county, and the place 
of trial shall be thereupon changed to the -proper county, by the order of the 
court, unless the parties consent thereto.* 

ilaim and delivery of personal property.— .Provided, that in an 
action for. the claim and delivery of personal property wrongfully taken, the 
action nay be brought and maintined in the county where the wrongful 
taking occurred, or where the plaintiff ,resicle.f . 

A corporation shall be deemed to reside in any county where it has an 
office, agent, or place of business, within the meaning of this section. The 
court riay change th9 place of trial of actiops included in this seqtiop, as pro. 
vided by law, as in other actions. . : . 

Different counties.— Provided that where defendants reside. in different 
counties and appear: and answer by different attorneys,.the .action . shall,. on 
motion, be transferred to the coun agreed on by such defendants, or which 
is designated by the largest number of defendants who join in an answer. 

G. S. oh. 66, § 4Q (49), as amended 1867, ch. 0; 1876, ch. 48; 1877, c'h. 68; 1878, ch. 38; 1881, 
Ex S. oh. 25. Above * is this section as it stood in G. S., except the words "except when 
state of Minnesota is plaintiff," "or be fund in the state, or defendant bO a foreign corpo-
ration." Acts 1876, cli. 48, approved March, 1st. added matter between * *, Acts 1877, oh. 68, 
approved February 14th, inserted words above the.*  and added the proviso, and also a provis-
ion that the residence of a corporation is where it has its principal office and place of business; 
which provision was struck out by acts 1878, oh. 38, and matter below f added. Acts 1881, 
Ex..S. oh. 25, added last proviso. Acts 1889, cli. 161, makes substantially same provision for 
demand for change in municipal and justice courts. 1 M. 287; 5 M. 148; 28 M. 364; 29 M. 47; 
80 M.445; 32 M. 186; 33 M. 88; 84 M. 507. 

SEa. 4715. Demand by defendant - Evading the law.— In any civil 
action now pending or that may hereafter be commenced in any court of this 
state-against one or more defendants' residing in a' county, or counties, other 
than-that wherein such action is pending, or may hereafter be instituted, and 
one-or more defendants residi.ng.in  the county wherein such action is pending, 
or maybe cQmmenced, and in which any of such' defendants shall have de-
manded that the place of trial of such, action be changed to the proper county 
as required by sec'tion forty-nine, chapter sixty-six,' of the general statutes 
one thousand eight hundred and seventy-eight. If any one or more of the de-
fendants therein having made such demand shall make and-file in the office of 
the clerk of the court of the county wherein such action has been or shall be 
commenced an affidavit stating that'he or they have good reason to believe 
and does believe, that any one or more of the parties to such action have been 
made defendants therein for the purpose of evading the law relating to chang-
ing place of trial, or to deprive any of the defendants therein of their right 
to have the place of trial of said action changed, and setting forth the reason 
of such belief, and shall execute and file a bond or undertaking, with,one 'or 
more sureties, conditioned to pay to the other defendants, or any of them, all 
such additional costs and expenses-as they shall incur by reason of the place 
of trial of said action' being changed, and to pay to the plaintiff all such additional 
cost and expenses as he may incur,'in case he recover judgment against the 
defendant so-  joined with such non-resident defendants, in case such defendant 
in good-fait'h defends such action. A copy of said affidavit- shall be served 
upon the' plaintiff's attorney, together with a' notice that a motion will be 
made before the judge of the court in which said action is pending, at a time 
therein mentioned, for a change of place of trial to the county named in such 
demand; said copy and notice shall be served at least eight (8) days before 
theday of,,hearing. And on such hearing the said judge' shall, if he deems 

'propel', make an order changing the place of trial to the county, named in 
said demand. -  - , - - - 

1881, ch. 132: "An actrelating to changing place of trial." Approved March 7, 1881. 
SEC. 4716. 'Change of place of -trial.— If the 'county designated for 

that purpose in the complaint is not the 'proper county, the action may, not- 
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CIVIL ACTIONS - PARTIES TO. 	[SEeS. 4717-4721. 

withstanding, be tried therein, unless the defendant, before the time for. 
answering expires, demands in writing that the trial be had in the proi 
óounty,and the place of trial is thereupon changed by consent of parties or 
by order of court, as is provided in this section. The court may changethe 
place of trial in the following cases: 

First. When the county designated for that purpose in the complaint is 
not the proper county; 

Second. When there is reason to believe that auimparLial trial cannot be 
had therein; 

Third. When the convenience of witnesses, and the ends of justice, would 
be promoted by the change; 

Fourth. A change of venue may, in all civil cases, be made, upon the con-
sent in writing of the parties or their attorneys. When the place of trial: is 
changed, all other proceeding shall behad in the county to which the place 
of trial is changed unless otherwise provided by the consent of the parties in 
writing duly filed, or order of the court; and the papers shall be filed or 
transferred accordingly. 

0. S. cli. 66, § 42 (51). 21. M. 15; 27 M. 501. Acts 1889, cli. 161, provides for changing the 
place of trial in actions commenced in municipal and justice courts in certain cases; for 
which see ch. 64. 

TITLE 4. 

PARTIES' TO ACTIONS. 

Sxc. 4717. Real party in interest.— Every action shall. he prosecuted 
in the name of the real party in interest, except as hereinafter provided; 
but this section does not authorize the assignment of a thing in action not 
arising out, of contract. 

0. S. oh. 66, § 26. 1 M. 103, 162; 2 M. 44, 107; 4 M. 407; 12 M. 375;  14 11. 27, 145; 15 M. 
132; 21 M. 355; 23 M. 198, 263, 359; 36 M. 229. 

SEC. 4718. Action by assignee.— In the case of an assignment of a thing 
in action, the action by the assignee is without prejudice to any set-off or 
other defence existing at the time of, or before notice of, the assignment; 
but this section does not apply to a negotiable promissory note or bill of ex-
change, transferred in good faith and upon good consideration, before due., 

G. S. ch.,66, § 27. 19 M. 181; 23M. 175; 33 M. 403; 37 M. 65. 
SEC. 4719. By executor, trustee, or authorized by statute.— An 

executor or administrator, a trustee of an express trust, or a person expressly 
authorized by statute, may sue without joining with him the person for whose 
benefit the action is prosecuted. A person with whom, or in whose name, a 
contract is made for the benefit of another, is a trustee of an express trust, 
within the meaning of this section. .... 

0. S. cli. 66, §28. 1 M. 246; 4M. 313; 22M. 97; 23M. Ml; 37M. 454;, 41 N. W. 412. 
SEC. 4720. Against defendants under firm name.— When two or 

more persons, associated in any business, transact such business under a com-
mon name, whether it comprises the, names of such persons or not, the.associ-
ates may be sued by such common name, the process in such ease being served 
on one or more of the associates; the judgment in the action shall bind the 
joint property of all the associates in the same manner as if all had been 
named defendants. 

0-. S. ch. 66, . 37 (42). 7 IL 217. 
SEC. 4721. Defendant designated by any name.— When the plaintiff 

is ignorant of the name of a defendant, such defendant may be designated, in 
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any process, pleading or proceeding, by any name; and when his true name 
is discovered, the process, pleading or proceeding may be amended accord-
ingly. 

G. S. ch. 66, § 106 (126). 

SEc. 4722. For seduction of daughter or ward.— A father, or in case 
of his death, or desertion of his'family, the mother, may prosecute as plaintiff 

• for theseduction of the, daughter, and the guardian for the seduction of the 
ward, though the daughter or ward is not living with, or in the service of the 
plaintiff at the time of the seduction, or after.ward, and there is no loss of 
service. 

G. S. ch. 66, § 32 (33). 

SEC. 4723. For injurie to minors.— A fath'er, or in case of his death, 
or desertion of his family, the mother, may maintain an action for the injury 
of the child, and the guardian for the injury of the ward. 

G. S. ch. 66, § 33 (34). 23 M. 463. 

Mtni WOMEN. 

SEC. 4724. Actions by and against.— A married woman may sue or be 
sued as if unmarried, and without joining her husband, in all cases where the 
husband would not be a necessary party aside from the marriage relation. 

G. S. ch. 66, § 29, as amended 1869, ch. 58. Before amendment this section provided that 
husband should join, except when action concerns her separate property and when between 
herself and her husband. 3 M. 202. 

SEc. 4725. In name of husband, when.— When a husband has deserted 
his family, the wife may prosecute or defend, in his name, any action which 
he might have prosecuted or defended, and shall have the same powers and 
rights therein as he might have had. 

G. S. ch. 66, § 34 (35). 19 M. 174. 

INFANTS. 

SEC. 4726. When plaintiff— When an infant is a plaintiff, he shall ap-
pear by his guardian, who shall be appointed by the court in which the action 
is prosecuted, or by a judge thereof;*  and shall be a competent and responsi-
ble person, resident of this state, and shall file his written consent to such ap-
pointment in the office of the clerk of the district court or court of common 
pleas before the issuing of the summons in such action. Whenever it shall 
appear to the court or judge that such. guardian is not competent or responsi-
ble, he may be removed, and another substituted, without prejudice to the 
progress of the action; and before such guardian shall receive any money or 
property of such infant he shall be required, by. an order of such court or 
judge, to give a bond, with sufficient sureties, to be approved by such court 
or judge, to secure such money or property, and account therefOr to such in-
fant. 

G. S. ch. 66, § 30, as amended 1871, ch. 58, § 1. Amendment below * 25 M. 339. 

SEC. 4727. When defendant.— That whenever an infant is a defendant, 
he shall appear by guardian, to be appointed by the court in which the action 
is pending, or the judge thereof, or the proper court commissioner; and such 
court or judge may make such orders a may be necessary for the protection 
of the rights of such infant defendant. Such guardian must be a resident of 
this state, and consent in writing to such appointment, which must be filed in 
the office of the clerk of such court at the time of said appointment. 

G. S. ch. 66, § 31, as amended 1871, ch. 58, 2. Approved March 6th. Before amendment 
this section provided the method which was subsequently re-enacted by acts 1877, ch. 80. See 

4728. 
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Sxc. 428. How guardian ad litem appointed.— That whenever it. 
shall be necessary to appoint a guardian for any infant, a party to any action, 
such guardian shall be appointed as follows: 

First.— When the infantis plaintiff, upon the application of the infant, if 
he is of the age of fourteen years, or if under that age, upon the application 
of a relative or friend, or the general or testamentary guardian of the infant; 
if upon the application of a relative or friend of the infant,, notice thereof shall 
first be given to the general or testamentary guardian of the infant, if he has 
one within this state; if he has none, and resides within this state, then to the 
person with whom such infant resides. 

Second.— When the infant is defendant, upon the application of the infant, 
if he is of the age of fourteen years, and applies within twenty days after the 
service of the summons; if he is under the age of fourteen, or neglects so to 
apply, then upon the application of any other party to the action, or of the 
general or testamentary guardian, or of a relative or friend of the infant, [after] 
notice of such application, when made by such party, relative or friend, first 
being given to such general or testamentary guardian, if the infant has one. 
within this state; if he has none, then to the infant hitnself, if over fourteen 
years of age, and within this state; or if under that age, and within the state, 
then to the person with whom such infant resides.f If such infant have no 
general or testamentary guardian within this state, * and if such infant be not 
within this state, notice of such application shall be given by the publication 
of a copy thereof, once in each week for three successive weeks, in a newspaper 
printed and published in the county in which .the action is brought; and if 
there is no such newspaper in the county, then in a newspaper printed and 
published at the capital of the state. The return of the sheriff of the county. 
in which the action is brought, made upon the summons, that such infant de-
fendant cannot be found within such county, hall be priinafacie evidence 
that such infant is not within this state, and that he has no general or testa-
mentary guardian therein. 

1877, ch. 80: "An act providing the manner of appointing guardians ad liten," approved 
February 15, 1877, as amended 1885, ch. 117, by striking out "or" and inserting "and" at . 
This act same as § 31, oh. 66, G. S., except matter below f and the words "general or testa-
mentary guardian." 

lic JOINT AND SEVERAL OBLIGATIONS. 

Sxo. 4729. When obligation several.— Persons severally liable ,,upon 
the same obligation or instrument, including the parties to bills of exchange 
and promissory notes, and sureties on the same instrument, may all or any of 
them be included in the same action, at the option of the plaintiff. 

G. S. cli. 66, § 35(36). 5 M. 333; 31 M. 315; 83 M. 22. 

SEC. 4730. When obligation jOiflt.—Any creditor who now has, or 
hereafter may have, a debt, demand or judgment against any copartnership 
or several joint obligors, or promisors, or debtors, may discharge one or more 
of such copartners, obligors, promisors or debtors, without impairing his 
right to recover the residue of his debt or demand against the other copart.. 
ners, obligors, promisors or debtors, or preventing the enforcement of the pro-
portionate share of any or all undischarged judgment debtors under such 
judgment. 

1867, ch. 78, § 1: "An act providing for the discharge of one or more joint debtors without 
impairing the rights of the creditor as to other debtors." Approved March 9th. 

SEC. 4731. Same - Effect of discharge.— Such discharge shall have 
the same effect for all purposes, and as to all persons, as a payment, by the 
party so discharged, of his equal part of the debt, according to the number of 
debtors, aside from sureties 

1867, cli. 78, § 3. 
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SEC. 4732. Same.—This act shall not be construed soas to affector change 
the liability of such copartners, joint obligors, promisors or debtors to each 
other. 

1867, ch. 78, § 4. 
SEc. 4733. Same - Action against all or any.— In all such cases a 

suit may be brought and maintained against all or any of such copartners, joint 
obligors, promisors or debtors, not so..discharged, setting forth,.in the..com- • 

 plaint thereof, that the contract was.mdde with the defendantsand the party 
so discharged, and that such party has been discharged. Such discharge shall 
have no other effect than such as is inthis act mentioned. 

1867, ch. 78, § 2. 

ADDITIONAL PAIITIES. 

SEC. 4734. Order to appear.— Whenever The plaintiff, his agent or at-
torney, in any action now or hereafter pending in any of the district courts 
of this state, shall discover that any party ought, in order to a full and just 
determination of such action, to have been madd defendant therein, and shall 
make an affidavit stating the pendency of such action, and the reasons why 
such party ought to have been made defendant therein, and present the same 
to said court or to a judge thereof, the said court or.judge shall, if such rea-
sons are deemed sufficient, grant an order reciting the summons by which the 
action was commenced, and requiring the said party to appear and answer the 
complaint in said summons named, within twenty days after the service of 
such order upon him, exclusive of the day of such service; and in default 
thereof, the judgment or relief demanded in said complaint will le rendered 
against him,in all respects a.thoughhe hadbeen made a partyto such action 
in the first instance. 

1868, ch. 79, § 1: "An act to authorize the district court or any judge thereof in actions 
now or hereafter pending therein, to bring parties into court to defend such actions by order." 
Approved February 27th. 34 M. 347; 39 N. W. 156. 

SEC. 4735. Service of order.— The order shall be served upon the party 
in the manner now provided by law for the service of a summons in said 
court in civil actions. 

1868, ch. 79, § 2. 	 . 	 • 0 

SEc. 47.36. Stay of proceedings.— The said court or judge may, upon 
aplication of the plaintiff, at the time of applying for the order in the first 
section of this act named, or at any time thereafter, make an order staying 
all furtherproceedings in said action, for such time as may be necessary to 
enable the plaintiff to have the said party in said action named brought into 
court to defend in said action.............. 

1868, ch. 79, § 3 	 .... 
SEc. 4737. Further proceedings.— After a party has been brought into 

court under the provisions of this act, the action shall proeed against all the 
parties thereto, in the same manner as though they had,all been originally 
made defendants therein. . ., 

1868, ch. 79, § 4. .34 M. 347. . 	 . .. 

ABATEMENT OF ACTIONS. 

SEC. 4738. When.— An action does not abate by the death, marriage, or 
other disability of a party, or by the transfer of any interest, if the cause of 
action survives or continues. In case of the death, marriage, or other disa-
bility of a party, the court, on motion, may allow the action to be continued 
by or against his representative or successor in interest. In case of any other 
tr.tnsfer of interest, the action shall be continued in the name of the original 
party, or the court may allow the person to whom the transfer is made, to be 
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added or substituted in the action.*  After a verdict of a jury, decision or 
finding of a court, or report of a referee, in any action for a wrong, such ac-
tion shall not abate by the death of any party. 

G. S. ch. 66, § 36(41), as amended 1876, oh. 46. Approved February 25th. Amendment 
struck out at f "at any time within one year thereafter or afterward on a supplemental 
complaint," and added the matter below . 1 M. 246; 7 M. 29; 9 M. 295; 10 M. 158; 12 M. 
875; 14 M. 220; 17 M. 215; 20 M. 173, 405; 22M. 542; 25 M. 121; 31 M. 450; 33 M. 224; 36 M. 
452; 88 M. 235. 

TITLE 5. 

JOINDEII OF ACTIONS. 

Sxc. 4739. When actions to be joined.— The plaintiff may unite several 
causes of action in the same complaint, whether legal or equitable, when they 
are included in either of the following classes: 

First. The same transaction, or transactions connected with the same sub-
ject of action; 	0 

Second. Contracts, express or implied; 
Third. Injuries, with or without force, to person and property, or either; 
Fourth. Injuries to character; or, 
Fifth. Claims to recover real property, with or without damages for with-

holding thereof, and the rents and profits of the same; or, 
Sixth. Claims to recover personal property, with or without damages for 

the withholding thereof; or, 
Seventh. Claims against a trustee by virtue of a contract, or by operation 

of law. But the causes of action so united shall belong to one only of these 
classes, and affect all the parties to the action, and not require different places 
of trial, and shall be separately stated. 

G. S. cli. 66, § 98(118). 5 M. 304; 7 M. 351; 8 M. 254; 10 M. 199; 16 M. 164; 22 M. 376; 14 
M. 138; 15M. 106; 37M. 502. 

TITLE 6. 

SUMMONS - APPEARANCE - JURISDICTION. 

Suoxs - ISSUOE. 

Sxo. 4740. Actions commenced by.—. Civil actions in the several dis-
trict courts of this state shall be ëommènced by the service of a summons, 
as hereinafter provided. 

G. S. oh. 66, § 43 (52). 34 M. 240. 

Sxc. 4741. Requirements of.— The summons must be subscribed by the 
plaintiff or his attorney, and directed to the defendant, requiring him to an-
swer the complaint,*  and serve a copy of his answer on the person whose 
name is subscribed to the summons, at a place within the state therein speci-
fied, inwhich there is a post-office, within twenty days after the service of 
the summons, exclusive of the day.of service. 

0. S. oh. 66, § 44 (53), as amended 1867, oh. 62, 1. Amendment struck out at * "and file 
his answer in office of clerk of the court in which the action is brought within thirty daysafter 
service of s1LnmOns, exclusive of day of service, and notify defendant pf the filing," and in-
serted above. Section 66, repealed by 1867; ch. 62, provided that no copies need be served on 
adverse party. 9 M. 221; 12 M. 80, 255; 14 M. 537. 
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SEC. 4742. Same - Notice to take judgment by default.— The sum-
mons shall also contain a notice, in substance as follows: 

First. In an action arising on contract for the payment of money only, that 
he will takeS  judgment for a sum specifie4 therein, if the defendant fails to 
answer the complaint. 

Second. In other actions for the recovery of money only, that he will, upon 
such failure, have the amount he is entitled to recover ascertained by the 
court, or under its direction, and take judgment for the amount so ascértainëd. 

Third. In other actions,, that, if the defendant fails to answer the corn- 
plaint, the plaintiff will apply to the court for the relief demanded therein. 

G. S. ch. 66, § 45 (54). 14 M. 537; 34 M. 396. 

SEC. 4743. Same Notice or copy of complaint.— A copy of the com-
plaint must be served upon the defendant with the summons, unless the com-
plaint itself be filed in the office of the clerk of the district court of the county 
in which the action is commenced, in which case the service of the copy may 
be omitted; but the summons in such case must notify the defendant that the 
complaint has been filed with the clerk of said court; and if the defendant 
appear within ten days after the service of the summons, the plaintiff must 
serve a copy of the complaint on the defendant or his attorney, within five 
days after the notice of such appearance, and the defendant shall have at least 
ten days thereafter to answer the same; and no judgment shall be entered 
against him for want of an answer in such case till the expiration of the time. 

G. S. ch. 66, § 46 (55), as amended 1867, ch. 62, § 2. Before amendment this section read, "the 
complaint shall be filed ifi the office of the clerk of the court in which the action is brought, 
prior to the service of the summons in such action." 

SEIIVICE OF SUMMONS. 

SEC. 4744. By whom.— The summons may be served by the sheriff of 
the county where tbe  defendant is found, or by any other person not a party 
to the action; and the service shall be made, and the summons returned and 
filed in the clerk's office, with all reasonable diligence. 

G. S. 'ch. 66, § 47 (56). Acts 1877, SpI. Laws, ch. 185, § 2, required summons in Ramsey county 
tobe served by the sheriff, and was repealed by 1881, Spl. Laws, ch. -, to take effect January 1, 
1882. 15 M. 288; 40 N. W. 261. 

• SEC. 4745. Same 
other proper officer, 
fee shall be allowed 
for serving such sum 

1874, ch. 80: "An act 
March 5, 1874. 

- Fees.— Whenever any person, other than a sheriff or 
shall serve a summons issued out of the district court, no 
therefor, either for traveling in making such service, or 

mons. 
in relation to the service of summons in district court." ' Approved 

SEC. 4746. How served.— The summons shall be served by delivering a 
copy thereof, as follows: 

First. If the action is against a corporation,, to the president, or other head 
of the corporation, secretary, cashier, treasurer, a director or managing agent 
thereof: * provided, that in case none of the,officers named can ,be found within 
the state, of which the return of the sheriff that they cannot 'be found within 
his county shall be prima facie evidence, then the summons may be served by 
publication ;* but such service can be made in respect to a foreign corporation 
only when it has property within this state, or the cause of action arose 
therein; 

Second. If against a minor under the age of fourteen years, to such minor 
personally, and also to his father, mother or guardian, or if there is none 
within this.state, then to any person having the care or control of such minor, 
or with whom he resides, or by whom he is employed; 

Third. If against a person for whom a guardian has been appointed for 
any cause, to such guardian, and to the defendant personally; 
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Fourth. Iii all other cases tb the defendant personally, or by leaving a copy 
of the summons at the house of his usual abode, with some, person of suitable 
age and discretion then resident therein. 

G. S. ch. 66, § 48 (59), as amended 1878, ch. 14. Approved March 1st. Amendment between' 
* * 10 M. 386; 13 M. 278; 29 M. 110. 

SEC. 4747. On municipal corporations.— Every summons, process and 
notice whatever, affecting any city or other municipal Corporation, shall be 
served upon the mayor or chief executive officer of such corporation, and in 
his absence upon the president of the council, and in the absence of both, upon 
the clerk; and if there is no mayor or president of the council in such city or 
municipal corporation, then by leaving a certified copy at the office of such 
clerk if any, and if there is no such clerk, then by posting the same in a con-
spicuous place within the limits of such municipality; provided, that the court 
in which any complaint may be filed, or any judge thereof, may in his discre-
tion, direct such other or further notice of the pendency of such action to be 
given by publication or otherwise, as to the court or any judge thereof may 
seem meet and proper, and shall upon the request of five property holders of 
such corporation, appoint counsel to defend any such action. 

1885, ch. 153: "An act to provide for service of summons or other process upon municipal 
corporations." Approved February 28, 18b5. 

SEC. 474S. On railroad companies.— The service of all process and 
papers in any civil action or proceeding, before any justice of the peace, or in 
the district court, against any railroad company svithin' this state, may be 
made upon any acting ticket or freight agent of such company, within the 
county in which the action or proceeding shall be commenced, and shall be 
taken and held in all cases to be a legal service: provided, that whenever 
any railroad company has appeared in an action by an attorney, thereafter 
such service shall be made upon the attorney of record. 

1870, cli. 17: "An act to provide for service of process in certain cases," approved March 2d, 
as amended 1871, cli. 64. Approved March 6th. 36 M. 87. 

SEC. 4749. On domestic corporations without resident officers.— 
Whenever any corporation created by the laws of this state, or late territory 
of Minnesota, does not have an officer in this state upon whom legal service 
of process can be made, * of which the return of the sheriff shall be conclu-
sive evidence, an action or proceeding against such corporation may be com-
menced in any county where the cause of action or proceeding may arise or 
said corporation may have property; and service may be made upon such 
corporation by depositing a copy of the summons, writ or other process, j or 
citations in any proceeding for the collection of unpaid personal property 
taxes, in the office of the secretary of state, which shall be taken, deemed 
and treated as personal service on such corporation: provided, that whenever 
any process, writ or citation against or affecting any corporation aforesaid is 
served on the secretary of state, the same shall be by duplicate copies, one of 
which shall be filed in the office of said secretary of state, and the other by 
him immediately mailed, postage prepaid, to the office of' the company, or to 
the president, secretary or any director or officer of said corporation, as may 
appear or be ascertained by said secretary from the articies,of incorporation 
on file in his office. 

1875, ch. 43, as amended 1885, cli. 62. Approved March 9th. Amendment inserted at , 
"of which the return of the sheriff shall be conclusive evidence ;" and at f, "r citation in any 
proceeding for the collection of unpaid personal property taxes," and changed the phraseology 
of the proviso. Acts 1875, cli. 43, entitled "An act to provide for making service upon corpo-
rations created by the laws of the state or territory of Minnesota where 'such corporation has 
no officer in this state upon whom service of process can be made." Approved March 4, 1875. 
8,6 M. 87. 

SEC. 4750. On foreign corporations.— That the summons in any civil 
action or proceeding wherein a foreign corporation is defendant maybe served 
by delivering a copy thereof to the president, secretary, or any managing'or 
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general agent of said foreign corporation; and such service shall be of the 
same force, effect and validity as likeservice upon domestic corporations. 

This act shall have full force and effect, notwithstanding any provisions of 
the general statutes, or other law of tb state. inconsistent herewith, and shall 
be published with and as a part of the general statutes. 

Acts 1866, G. S. p.  494: "An act to provide for the service :of mesne process upon foreign 
corporations." Approved February 28, 1860. 9 M. 239; 10 M. 386; 13 M. 278. Acts 1870, 
ch. 20 (ante, § 2950-2956), provides for service on foreign insurance companies. 

SEC. 4751. When some defendants not served.— When the action is 
against two or more defendants, and the summons is served on one or more, 
but not all of them, the plaintiff. may proceed as follows: 

First.. If the action is,a.gainst the defendants jointly indebted upon a con-
tract, he may proceed against the defendants served, unless the court other-
wise directs; and if he recovers judgment, it may be entered against all the 
defendants thus jointly, indebted, so far only as that it may be enforced against 
the joint property of all, and the.separate property of the defendants served; 

Second. If .the action is against defendants sverally liable, he may pro-
ceed against the defendants served, in the same manner. .as if they.'were.the 
only defendants; 

Third. Though all the defendants have been served with the summons, 
judgment may be taken against any of them severally, when the plaintiff 
would be entitled to judgment against such defendants if the action had been 
against them alone. .. . 

G. S. ch. 66, § 52 (67). 3 M. 106; 22 M. 203; 36 M. 341. 

SEC. 4752. On non-residents in actions respecting realty.— Any 
person or persons, co-partnership or corporation, not resident of this state, 
owning or claiming any interest, in or lien upon. any lands lying within this 

• state, may file in the office of the secretary of state. of the state of Minne-
sota, a written agreement, duly executed and acknowledged, in the manner 
provided by law for the execution and acknowledgment. of deeds, thereby 
stipulating and agreeing upon the part of the party or .parties. executing the 
same, that service or process andsummons in any action or proceeding con-
cerning such real estate, or any interest therein or lien thereon, hereafter coin-
menced in any of the. courts of this state, in which such owner or claimant 
shall be made a party, may be made upon such agent or agents. as shall be 
designated in such agreement, who shall be resident of this state, and author-
izing such agent or agents for such party or parties to admit such service of 
process or summons UOfl him or them, and agreeing that the service of pro-
cess. or summons upon such agent or agents shall ,be.valid and binding upon 
such party or parties. 

Record.— Such agreement shall designate such agent or agents, and the 
place of residence of such agent or agents, and shall be recorded in the office 
of the secretary of state, in a book to be provided for that purpose, and he 
shall be entitled to demand.and receive, for the filing and recording thereof, 
and of any. revocation thereof,. a fee of fifteen cents for each folio of one hun-
dred' words contained therein. 

Service.— Service of process or summons, or of any writ or notice in such 
action, shall be made upon the person or persons so designated as such agent 
.or.agents, in the manner provided by law for the service of process upon per-
sons residing in the state, and shall be held and deemed a.valid and. effectual 
service thereof upon such owner or claimant in like manper, and shall have 
the same effect in all respects as if served personally upon: such owner or 
claimant within the state; •but where such party in the action appears by his 
attorney therein, the service of papers shall be upon the attorney instead of 
the party, as by law provided. . . ... . . 

Evidence.— The original record of 'such agreement, or a duly certified 
copy of such record thereof, . shall be deemed and taken to be sufficient evi- 
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dence thereof; and no service by publication of summons in such action shall 
be made upon any person or persons, co-partnership or corporation, non-
resident of this state, who shall have made and had recorded such agreement 
in accordance with the provisions hereof, while the same shall remain in force 
and unrevoked. 

Prior action.— Provided, that no agreement made under the provisions 
of this act shall in anywise affect any action or proceeding commenced prior 
to the taking effect thereof. 

Revocatio.— And provided further, that such owner or claimant may at 
any time revoke or amend any such agreement made by him or them; but 
such revocation shall in no wise affect any action or proceeding which shall 
have been commenced prior to the recording of such revocation, which shall 
be executed, acknowledged, and recorded in like manner as hereinbefore pro-
vided in respect to the original agreement. 

Act not to apply.—Provided further, that this act, or anything therein 
oontained, shall not apply to nor in anywise affect any action or proceeding 
for the collection of any tax, general or special. 

1877, ch. 88: "An act to provide for the service of process upon non-resident parties in 
actions respecting real estate." Approved March 3d. 

SERVICE BY PuBLIcATI(N. 

SEc. 4753. When.—When the defendant cannot be found within the 
state—of which the return of the sheriff of the county in which the action is 
brought, that the defendant cannot be found in the county, is prin'tafacie 
evidence,* and upon the filing of an affidavit of the plaintiff, his agent or at-
torney, with the clerk of the court, stating that he believes that the defend-
ant is not a resident of the state, or cannot be found therein, and that he has 
deposited a copy of the summons in the post-office, directed to the defendant 
at his place of residence - unless it is stated in the aflidavit that such residence 
is not known to the affiant—and stating the existence of one of the cases 
hereinafter specified,* the service may be made by publication of the sum-
mons by the plaintiff or his attorney in either of the following cases: 

First. When the defendant is a foreign corporation, and has property 
within this state. 

Second. When the defendant, being a resident of this state, has departed 
therefrom with intent to defraud his creditors, or to avoid the service of a 
summons, or keeps himself concealed therein with like intent. 

Third. When the defendant is not a resident of the state, but has property 
therein,f and the court has jurisdiction of the subject of the action. 

Fourth. When the action is for divorce, in the cases prescribed by law. 
Fifth. When the subject of the action is real or personal property in this 

state, and the defendant has or claims a lien or interest actual or contingent 
therein, or the relief demanded consists wholly or partly in excluding the de-
fendant from any interest or lien therein. 

Sixth. When the action is to foreclose a mortgage, or to enforce a lien of 
any kind, on real estate in the county where the action is brought. 

G. S. ch. 66. § 49 (64), as amended 1869, ch. 73; 1878, ch. 9 (February 28); 1881, ch. 28 
(February 23). Acts 1869 struck out provision of.fihing affidavit with judge or court and ob-
taining an order that service be made by publication, and inserted matter between * * Acts 
1878 added sixth subdivision. Acts 1881 struck out of third subdivision at the words "and 
the action arises on contract." 5 M. 367; 10 M. 366, 386; 23 M. 539; 26 Id, 422; 9 Id. 529; 37 
Id. 195 ; 38 N. W. 689. 

SEC. 4754. How made.— The publication shall be made in a newspaper 
printed ançl published inthe county where the action is brought, and if there 
is no such newspaper in the county,*  then in a newspaper printed and pub-
lished in an adjoiningcounty,* and if there is no such newspaper in an adjoin-
ing county, then in a newspaper printed and published at the capital of the 
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state, once in each week for six consecutive weeks; and the service of the sum-
mons shall be deemed complete at the expiration of the time prescribed for 
publication as aforesaid. 

G. S. ch. 66, § 50 (65), asamended 1867, ch. 68. Amendment between * * 

SEC. 475. Same - In what paper.— The publication of legal notices, 
public statements, tax lists, or official proceedings, required by law or by an 
order of a judge or court to be published in a newspaper once in each week for 
a specified number of weeks, shall be made on the day of bach week in which 
such newspaper is published,f if a weekly newspaper, and if a daily news-
paper, then upon some day on which such daily newspaper is published - not 
Sunday—and shall always be upon the same day of the week that. it was 
first published;*  and all such publications shall be made in the English lan-
guage, and shall not be made or published in any newspaper unless said news-
paper shall have been published and circulated in the county where said notice, 
statement, tax list, or official proceeding is to be published, for at least one (1) 
year next preceding the date of the first publication thereof: provided, that if 
no newspaper has been previously published in said county for one (1) year, 
as above required, then the same may be published in any newspaper of gen-
eral circulation in said county*  which has been published in said county for 
less than one (1) year, if there be one, but if there be neither, then in any 
newspaper published at the capital of the state, having a general circulation 
in the state. 

G. S. ch. 66, § 69 (88), as amended 1887, ch. 42 (approved March 3d. In force October 1, 
1887); 1889, ch. 86. Approved April 23d. Above f is section before amended, except "public 
statements, tax lists or official proceedings," which was inserted by acts 1887, eb. 42, and also 
added.matter between * * Acts 1889 inserted matter between f . See ante, 247, 248, 249. 
6 M. 192; 21 M. 142; 28 M. 370. 

SEC. 4756. Same - Re-opening judgment.— If the summons is not per-
sonally served on the defendant, in the cases provided in the last two sections, 
he or his representatives, on application and sufficient cause shown, at any time 
before judgment, shall be allowed to defend the action; and, except in an 
action for divorce, the defendant or his representatives may in like manner be 
allowed to defend after judgment, and within one year after the rendition 
of such judgment, on such terms as may be just; and if the defense is success-
ful, and the judgment, or any part thereof, has been collected or otherwise 
enforced, such restitution may thereupon be compelled as the court directs. 

G. S. ch. 66, § 51 (66). 6 M. 458; 15 M. 63; 38 N. W. 689. 

Pxoo OF SERVICE. 

Sxc. 4757. How made.— Proof of the service of the summons, and of the 
complaint or notice, if any, accompanying the same, shall be as follows: 

First. If served by the sheriff or other officer, his certificate thereof; or, if 
by another person, his affidavit; or, 

Second. In case of publication, the affidavit of the printer or his foreman, 
showing the same, and an affidavit of the deposit of a copy of the summons 
in the post-office, if the same has been deposited; or, 

Third. The written admission of the defendant. 
In case of service otherwise than by publication, the certificate, affidavit or 

admission shall state the time, place, and manner of service. 
G. S. ch. 66, § 53(68). 4 M. 163, 473; 15 M. 288; 18 M. 90; 41 N. W. 164. 

APPEARANCE. 

SEC. 4758. Manner - Effect.— A defendant appears in an aCtion when 
he answers, demurs, or gives the plaintiff written notice of his appearance; 
after appearance, a defendant is entitled to notice of all subsequent proceed. 
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ings; but when a defendant has ncit appeared, service of notices or papers, in 
the ordinary proceedings in an action, need not be made upon him. 

G. S. ch. 66, § 57(72). 10 M. 178; 11 M. 271; 12 M. 60, 529; iBM. 66; 14 M. 170; 16 M. 38 
22 M. 1; 23 M. 268. 

Sxc. 4759. Same - Demand assessment of amount due.— A de-
fendant who has appeared, may, without answering, demand in writing an 
assessment of damages, or of the amount which the plaintiff is entitled\ to re- 
Lover; and thereupon such assessment shall be had, or any such amount ascer-
tained, in such manner as the court on application may direct, and judgment 
Lntered by the clerk for the amount so assessed or ascertained. 
a S. ch. 66, § 67 (81). 

JURISDICTION. 

SEC. 4760. From service of summons.—Froin the time of the service 
of the summons in a civil action, the court is deemed to have acquired juris-
diction, and to have control of all the subsequent proceedings. A voluntary 
appearance of a defendant is equivalent to a personal service of the summons 
upon him. 

G. S. ch. 66, § 54 (69). 10 M. 178; 11 M. 271; 14 M. 16; 23 M. 268, 539. 

SEC. 4761. On natural person.— No natural person is subject to the juris-
diction of a court of this state, unless he appears in the court, or is found within 
the state, or is served with process therein, or is a resident thereof, or has 
property therein upon which the plaintiff has acquired alien by attachment 
or garnishment, and then only to the extent of such property, except in cases 
where it is otherwise expressly provided by statute. 

G. S. ch. 66, § 55 (70). 36 M. 192. 

SEC. 4762. On corporations.— No corporation is subject to the jurisdic-
tion of a court of this state, unless it appears in the court, or has been created 
by or under the laws of this state, or has an agency established therein for 
the transaction of some portion of its business, or has property therein upon 
which the plaintiff has acquired a lien by attachment or garnishment, and, in 
the last case, only to the extent of such property at the time' the jurisdiction 
attached. 

G. S. cli. 66, § 56 (71). 9 M. 239; 10 M. 178; 13 M. 278. 

TITLE 7. 

PLEADINGS. 

SEC. 4763. Regulated by statute.— The forms of proceedings in civil 
actions, and the rules by which the sufficiency of pleadings is to be determined, 
shall be regulated by statute. 

0. S. ch. 66, § 70 (88). 25 M. 292. 

SEC. 4764. 'Pleadings to be used.— The only pleadings on the part of 
the plaintiff are: 

First. The complaint; 
Secoild. The demurrer or reply. 

And on the part of the defendant: 
First. Demurrer; 
Second. The answer. 
0. 8. ch, 66, § 71(89) 

221 

                           
MINNESOTA STATUTES 1891



SECS. 4765-4771.] 	CIVIL ACTIONS - PLEADINGS. 

THE COMPLAINT. 

SEC. 4765. Defined.— The first pleading on the part of the plaintiff is the 
complaint. 

G. S. ch. 66, § 72 (90). 

SEC. 4766. Contents.—The complaint shall contain: 
First. The title of the cause, specifying the court in which the action is 

brought, the county in which the action is brought, and the names of the par-
ties to the action, plaintiff and defendant; 

Second. A plain and concise statement of the facts constituting a cause of 
action, 'ithout unnecessary repetition; 

Third. A demand of the relief to which the plaintiff supposes himself 
entitlgd. If the recovery of money is demanded, the amount thereof shall be 
stated. 

G. S. ch. 66, § 73(91). 2 M. 210; 3M. 67; 4 M. 197, 229; 18 M. 90; 22 M. 67. 

THE DEMUJIRER. 

SEa. 4767. Grounds of.— The defendant may demur to the complaint 
within twenty days after the service thereof, when it appears upon the face 
thereof, either: 

First. That the court has no jurisdiction of the person of the defendant or 
the subject of the action; 

Second. That the plaintiff has not legal capacity to sue; 
Third. That there is another action pending between the same parties for 

the same cause; 
Fourth. That there is a defect of parties, plaintiff or defendant; 
Fifth. That several causes of action are improperly united; 
Sixth. That the complaint does not state facts sufficient to constitute a 

cause of action. 
G. S. oh. 66, § 74 (92), as amended 1867, oh. 62, § 5. Amendment struck out "within thirty 

days after notice of the filing thereof" and inserted "within twenty days after the service 
thereof." 1 M. 106, 175; 2 M. 213; 4 M. 158; 9 M. 178, 246; 10 M. 133; 21 M. 15; 22 M. 272; 
M. 304; 11 M. 219, 243, 314; 3 M. 151; 12 M. 98, 137, 124, 235; M. 254; 10 M. 439; '7 •M. 234; 
13.M. 390; 17 M. 24; 32M. 123, 550; 31 M. 188; 2GM. 59;25 M. 307; 3GM. 119. 

SEC. 4768. Specify the grounds.— The demurrer shall distinctly specify 
the grounds of objection to the complaint; unless it do so, it may be disre-
garded. It may be taken to the whole complaint, or to any of the causes of 
action stated therein. 

G. S. cli. 66, § 75 (93). 13 M. 264. 

SEC. 4769. When proper.— When any of the thatters enumerated in sec-
tion seventy-four do not appear upon the face of the Oomplaint, the objection 
may be taken by answer. 

G. S. ch. 66, § 77 (94). 26 M. 59; 32 M. 550. Section 76, repealed by acts 1867, ch. 62, pro-
vided that if complaint is amended notice thereof shall be served on defendant, who shall 
answer within thirty days. If no answer, plaintiff may take judgment upon proof of service 
of notice and failure to answer. 

SEC. 477O When waived.— If no such objection is taken, either by de-
murrer or answer, the defendant is deemed to have waived the same, except-
ing only the objection to the jurisdiction of the court, and the objection that 
the complaint does not state facts sufficient to constitute a cause of action. 

G. S. ch. 66, § 78(95). 7 M. 502; 10 M. 187; 10 M. 448; 12 M. 124, 255; 15 M. 81, 472; 17 M.. 
372; 18 M. 108; 23 M. 463; 25 M. 307. 

THE ANSWER. 

SEC. 4771. Contents.— The answer of the defendant shall contain: 
First. A. denial of each allegation of the complaint controverted by the 

defendant, or of any knowledge ot information thereof sufficient to form a. 
belief: 
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Secbnd. A statement of any new matter constituting a defence or couiiter-
claim, in ordinary and concise language, without repetition; 

Third. All equities existing at the time of the commencement of any action, 
in favor of a defendant therein, or discovered to exist after such commence-
ment, or intervening before a final decision in such action. And if the same 
are admitted by the plaintiff, or the issue thereon is determined in favor of 
the defendant, he shall be entitled to such relief, equitable or otherwise, as the 
nature of the case demands, by judgment or otherwise. 

G. S. cli. 66, 79(96). 1 M. 169, 241, 311; 2M. 241; 4 M. 192, 270;5 M. 155, 178, 397; 6 M. 
319, 340. 492; 7 M. 184, 217; 9 M. 100;'lO M. 168; 11 M. 384; 12 M. 412. 515; 15 M. 288; 16 M. 
88, 51, 204; 22M. 538; 23M. 304; 13M. 488; 17M. 24, 292; 21 M. 40; 22M. 92, 267; 6M. 95; 
14M. 469; 17 M. 100; 19 M. 833; 20 M. 196, 234; 21 M. 534; 25 M. 228; i38 M. 161; 36 M. 313 w  
814; 37 M. 321. 

SEc. 4772. Several defenses.— The defendant may set forth by answer 
as many defenses and counterclaims as he has; they shall each be separately 
stated, and refer to the causes of action which they ae intended to answer, 
in such manner that they may be intelligibly distinguished; the defendant 
may also demur to one or more of several causes of action in the complaint, 
and answer the residue. 

G. S. cli. 66, § 81(98). 1 M. 408; 3M. 182; 12 M. 426; 13 M. 158;31 M. 423. 

SEC. 4773. Counterclaim.— The counterclaim mentioned in the last sec-
tion must be an existing one in favor of a defendant, and against a plaintiff, 
between whom a several judgment might be had in the action, and arising out 
of one of the following causes of action: 

First. A cause of action arising out of the contract or transaction set forth 
in the complaint as the foundation of the plaintiff's claim, or connected with 
the subject of the action; 

Second. In an action arising on contract, any other cause of action, arising 
also on contract, and existing at the commencement of the action. 

G.S.ch.66,80(97). SM.1S2;5M.155;6M.550,319,420;SM.243;1OM.13; 14 M. 140 
469;17M.100,403;19M.181;22M.541;11M.243;13M.488;15M.501;]9M.315;20M.102, 
433; 21 M. 225, 366, 431; 22 M. 132; 26 M. 106, 255; 25 M. 157; 38 N.W. 762; 40 N. V. 165; 41 
N. W. 935. 

SEC. 4774. Same - Not an admission.— The pleading of a set-off or 
counterclaim by a defendant in any action, in any of the courts of this state, 
shall not be held or construed to be an admission of any cause of action on 
the part of plaintiff against such defendant. 

1883, ch. 101: "An act in relation to counterclaims and offsets." Approved February 8, 
1883. 

SEC. 4775. An answer in action to recover property distrained.-
In an action to reàover the possession of property distrained doing damage, 
an nswer that the defendant, or person by whose command he acted, wa 
lawfully possessed of the real property upon which the distress was made, and 
that the property distrained was, at the time, doing damage thereon, shall be 
good, without setting forth the title to such real property.. 

G. S. ch. 66, § 9? (117). 

Tun REPLY 

SEC. 4776. When to reply.— When the answer contains new matter,* 
the plaintiff shall within twenty days reply to such new matter, denying each. 
allegation controverted by him, or any knowledge or information thereof 
sufficient to form a belief, and he may allege in ordinary and concise language, 
without repetition, any new matter not inconsistent with the complaint, con-
stituting a defense to such new matter in the answer, or he may demur to an 
answer containing new, matter when upon its face it does not constitute a 
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counterclaim or defense, and the plaintiff may demur to one or more of such 
defenses or counterclaims, and reply to the residue in the answer. 

G. S. ch. 66, 83 (100), as amended 1879, ch. 15 (February 13). Amendment struck out at * 
"constituting a counterclaim," and at t substituted "ans" for "counterclaim," and re-
duced number of days from thirty to twenty. 1 M. 408; 34 M. 244; 25 M. 157. 

SEC. 4777. Failure to reply.— If the answer contains new matter * and 
the plaintiff fails to reply or demur thereto within the time allowed by law, 
the defendant may move on notice for such judgment as he may be entitled 
to upon such statement, and the court may thereupon render judgment, or 
order a reference or assessment of damages by jury as the case requires. 

G. S. ch. 66, § 84 (101), as anended 18S1, ch. 44. Approved February 19th. Amendment 
struck out at * the words "constituting a counterclaim." 20 M. 234; 22 M. 132; 33 M. 514. 

SEC. 4778. Demurrer to reply.— If a reply to any * new matter set up 
in the answer is insufficient, the defendant may demur thereto stating the 
ground thereof. 

G. S. ch. 0i, § 85 (102), as amended 1881, oh. 44 (February 19). Amendment struck out 
' counerc1aim" at * and inserted "new matter set up in the answer." 

GENERAL RULES OF PLEADING. 

SEC. 4779. Pleadings to be liberally construed.— In the construction 
of a pleading for the purpose of determining its effect, its allegations shall be 
liberally construed, with a view to substantial justice between the parties. 

G. S. ch; 66, § 89 (106). 

Sxc. 4780. Time, how computed.— The time within which an act is to 
be done shall be computed by excluding the first day and including the last. 
If the last day is Sunday, it shall be excluded. 

G. S. oh. 66, § 68 (82). 16 M. 230; 34 M. 405; 27 M.202. 

SEC. 4781. Allegations not controverted.— Every material allegation 
.of the complaint not specifically controverted by the answer as prescribed, 
and every material allegation of new matter in the answer*  not controverted 
by the reply as prescribed, shall for the purposes of the action be taken as 
true, but the allegation of new matter in a reply is to be deemed controverted 
by the defendant, who may on the trial controvert it by proofs either in direct 
denial or by way of avoidance. 

G. S. oh. 66, § 99 (119), as amended 1881, ch. 44. 3. Amendment struck out at * "consti-
tuting a counterclaim," and at f "in the answer not relating to a counterclaim or of new 
matter in a reply is to be deemed controverted by the adverse party as upon a direct denial or 
avoidance, as the case mayrequire." 2 M. 248; 10 M. 136; 15 M. 288; 20 M. 234; 21 M. 366, 
421; 22 M. 1o2, 541. 

SEc. 4782. Supplemental pleadings.— The plaintiff and defendant, re-
spectively, may be allowed, on motion, to make a supplemental complaint, an-
swer or reply, alleging facts material to the case, occurrilig after the former 
complaint, answer or reply. 

G. S. oh. 66, § lOS (128). 12 M. 255; 17 M. 48, 215. 

SEC. 4783. Subscribed and verifiect.— Every pleading in a court of 
record shall be subscribed by the attorney of the party; and when any plead-
ing in a case is verified, all subsequent pleadings, except demurrers, shall be 
verified also. 

G. S. ch. 66, § 86 (103). 2 M. 319; 13 M. 165. 

SEC. 4784. Verification.— The verification shall be to the effect that the 
same is true to the knowledge of the person making it. except as to those 
matters stated on his information and belief, and as to those matters that he 
believes it to be true, and shall be made by the party, or, if there are several 
parties united in interest and pleading together, by one at least of such par-
ties acquainted with the facts, if such party is within the county where the 
attorney resides, and capable of making the affidavit. The verification may 
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also be made by the agent or attorney, if the party making such pleading 
is absent from the county where the attorney resides, or for some cause is 
unable to verify it; and shall lie to the effect that the ame is true to the 
best of his knowledge, information and belief. When a Corporation IS a 
party, the verification maybe macic by an officer thereof; anti when the 
state or any officer thereof in its behalf is a party, the verification may be 
made by the attorney general. The verificatidn may be omitted when an ad-
mission of the truth of the allegation might subject the party to prosecution 
for felony. 

G. S. ch. 66, § 87 (104). 

SEC. 4785. Filed and entered in court.— The pleadings and various 
bonds required to be given by statute, and the affidavits and other written 
proceedings in an action, shall be filed or entered in court, or with the clerk 
thereof, unless the court expressly provide for a different disposition thereof; 
except that the bonds provided for by this chapter, on the claim and delivery 
of personal property, shall, after the justification of the sureties, be clelivred 
by the sheriff to the parties respectively for whose benefit they are taken. 
* Each party shall, on or before the second day of the term for which any 
cause is noticed, file his pleadings in.the office of the clerk of the court. 

G-. S. oh. 66, § 65(80), as amended 1867, oh. 62. Amendment below*.  Section 66 provided 
that "lip COPICS of any pleading need be served on the adverse party, but the clerk shall fur-
rnsh copies on application and payment of his fees," and was repealed by acts 1867, cli. 62. 

Sxc. 4786. Sham and frivolous pleadings.— Sham, irrelevant or frivo-
bus answers, defences or replies and frivolous demurrers, may be stricken out, 
or judgment rendered notwithstanding the same, on motion, as for want of 
an answer. 

G. S. oh. 66, § 82(99), as amended 1881, oh. 49 (February 19). Amendment inserted "or 
frivolous" before answers, and 'oi replies" after defenses. 2 M. 219, 319; 13 M. 55, 158, 165; 
17 M. 22. 

SEC. 4787. Irrelevant, redundant and indefinite pleadings.— If 
irrelevant o,r redundant matter is inserted in a pleading, it may be stricken out 
on motion; and when a pleading is double, or does not conform to the statute, 
or when the allegations of a pleading are so indefinite or uncertain that the 
precise nature of the charge or defence is not apparent, the court may strike 
it out on motion, or require it to be amended. 

0-. S. cli. 66, 90(107). 1 M. 195; 3M. 126; 8M. 59; 10 M. 136; 13M. 165; 18M. 525; 80M. 
106; 35 M. 468; 36 M. 119. 

SEC. 4788. Pleading performance of conditions precedent.— In 
pleading the performance of conditions precedent in a confract, it shall not be 
necessary to state the facts showing such performance, but it may be stated. 
generally, that the party duly performed all theconditions on his part; and if 
uch allegation is controverted, the party pleading is bound to establish, on 

the trial, the facts showing such performance. 
G. S. ch. 66, § 02(109). 20 M. 370; 23 M. 308. 

SEC. 4789. Pleading judgments.— In pleading a judgment or other dc- 
termination of a court or officer of special or general jurisdiction, it shall not 
l)e necessary to state the facts conferring jurisdiction, but such judgment or 
determination may be stated to have been duly given or iade. *In  cases of 
special jurisdiction, if such allegation is controverted, the party pleading is 
bound to establish on the trial time facts conferring jurisdiction. 

0-. S. oh. 66, § 91(108), as amended 1858, oh. 83. Amendment between * *• 2 M. 313, 319. 

SEC. 4790. Pleading ordinance.— It shall not be necessary in any plead-
ing or complaint in civil or criminal proceecLings for a violation of any ordi-
nance of any city or village in this state, to, set out or recite such ordinance or. 
any section tl'iereof at large. But itshaiL be sufficient in all such pleadings or 
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complaints, to state that the'offence set forth in such complaint was committed 
contrary to the form of such ordinance or of any specified section thereof. 

1851, Ex. S. cli. 59: "An act relating to the manner of pleading city and village ordi-
nances in civil and criminal proceedings thereunder." Approved November 17, 1831. 

SEc. 4791. Pleading private statute.— In p1eadin a private statute, or 
a right derived therefrom, it is sufficient to refer to such statute by its title, 
and the clay of its approval, and the court shall thereupon tak judicial notice 
thereof. 

G. S. ch. GO, § 03 (110). 
SEc. 4792. Pleading an account.—It is not necessary for a party to 

set forth, in a pleading, the items of an account therein alleged; but he shall 
deliver to the adverse party, within ten clays after a demand thereof, in 
writing, a copy of the account verified by his own oath, or that of his agent 
or attorney, if within the personal knowledge of such agent or attorney, to 
the effect that he believes it to be true, or be precluded from giving evidence 
thereof. The court, or judge thereof, may order a further or more particular 
bill. 

(1. S. ch. 06, § 88 (105). 22 M. 07. 
SEc. 4703. In slander or libel.— In an action for libel or slander, it 

shall not be necessary to state in the complaint any extrinsic facts for the 
purpose of showing the application to the plaintiff of the defamatory matter 
out of which the cause of action arose; but it shall be sufficient to state, gen-
erally, that the same was published or spoken concerning the plaintiff; and 
if such allegation is controvertd, the plaintiff is bound to establish, on trial, 
that it was so published or spoken. 

G. S. cli. 66, § 05(115). 1 M. 156; 4 M. 233; 9 a 133; 41 N. W. 037. 

SEC. 4794. Same - Justification - Mitigating circumstances.— In 
the action mentioned in the last section, the defendant may, in his answer, 
allege both the truth of the matter charged as defamatory, and any mitigat-
ing circumstances to reduce the amount of damages; and whether helJroes 
the justification or not, he may givein evidence the mitigating circumstances. 

G. S. cli. 66, § 06 (116). 28 M. 165. 

SEC. 4795. Libel - Requirements before suit.— Before any suit shall 
be brought for the publication of a libel in any newspaper in this state, the 
aggrieved party shall, at least three clays before filing or serving the corn- 
plaint in such suit, serve notice on the publisher or publishers of said news-
paper at their principal office of publication, specifying the statements in the 
said articles which he or they allege to be false and defamatory, if it shall 
appear, on the triaJ of said action, that the said article waspublished in good 
faith, that its falsity was due to mistake or misapprehension of the facts and 
that a full and fair retraction of any statement therein alleged to be errone-
ous was published in the next regular issue of sudh newspaper, or tin case of 
daily papers within three (3) days after such mistake or misapprehension was 
brought to the knowledge of such publisher or publishers, in as conspicuous a 
place and type in such newspaper as was the article complained of as libel-
ous, then the plaintiff in such case shall recover only actukl damages. Pro-
videci, however, that the provisions of this act shall not apply to the case of 
any libel against any candidate for a public office in this state, unless the re-
traction of the charge is made editorially in a conspicuous manner at least 
three days before the electiom, * in case such libelous article was published in 
a daily paper; and in case such libelous article was published in a weekly 
paper at least ten days before the election. Provided, that nothing in the 
provisions of this act shall be held to apply to any libel published of or con-
cerning any female. 

1887, ch. 101: ''An act to regulate actions for libel," approved March 2, 1887. as amended 
iSiJ, cli. 181. Aporoved April 24th. Amendment inserted at , "in case of daily papers," 
und added matter after . - 
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SEC. 4796. Corporation.— In actions by or against corporations, * do-
mestic 'or foreign, it shall in any pleading be a sufficient allegation that the 
plaintiff or defendant is a corporation, to aver substantially that the plaintiff 
or defendant, as the case may be, is a corporation duly organized and created 
under the laws of the state, territory or government by which it may have 
been incorporated. 

0. S. cli. 66, § 94(111), as amended 1867, ch. 85 1877, ch. 25. Approved February 26li. Amend-
mcnt below * striking out "created by or under the laws of this state, it is sufficient to refer, 
in the complaint or answer, to the act of incorporation or the proceedings by which such cor-
poration was created." 14 M. 49. 

SEC. 4797. Same—Proof.— In all actions brought by or against a corpo-
ration, it shall not be' necessary to prove on the trial of the cause the exist-
ence of such corporation, unless the defendant shall in his answer expressly 
aver that the plaintiff or defendant is not a corporation. 

1870, ch. 32., § 1: "An act in reference to pleadings and evidence in certain civil actions." 
Approved February 25, 1S70. 31 M. 444; 28 M. 39k 

SEC. 4798. Copartner$hip.— In all actions brought by any persons as co-
partners, upon any contract, verbal or written, made or entered into by or 
between the defendant and the plaintiff as copartners, it shall not be necessary 
to prove on the trial of the cause that the persons named as plaintiffs were, at 
the time of making such contract, or any time subsequent thereto, the persons 
composing such copartnership, unless the defendant shall in his answer ex-
pressly deny that the persons named as plaintiffs are or were uch copartners. 

1870, ch. 39, § 2. 

SEC. 4799 Denial of incorporation or copartuership.— In all actions 
herein named, an averment in the answer, upon information and belief, shall 
not be construed as an express averment that the plaintiff or defendant is not 
a corporation, or that the plaintiffs are or were not copartners. 

1876, oh. 32, § 4. Section 3 of this act, placed in ch. 69, provided that the production in evi-
deuce of the written instrument for the payment of money; e:ecuted by corporation, or co-
partners, or indorsers, shall be prima facie evidence of the existence of the corporation or 
copartnership. 28 M. 398. 

MISTAKES AND AMENDMENTS. 

Sxo. 4800. Errors not affecting substantial rights.— The court shall, 
in every stage of an action, disregard ay error 'or defect in the pleadings or 
proceedings which does not affect the substantial rights of the.adverse party; 
and no judgment can be reversed or affected by reason of such .error or defect. 

0. S. cli. 66, § 107 (127). 10 M. 423; 12 M. 437, 522; 14 M. 404. 

SEC. 4801. Amendments of course, and after demurrer.— Any 
pleading may be once amended by the party, of course, without costs, arid 
without prejudice to the proceedings already had, at any time before the period 
for answering it expires; or, if it (loes not delay the trial, it may be so amended 
at any time within twenty days after service of the answer, demurrer or reply 
to such pleading; in such case the amended pleading shall be served on the 
adverse party, who shall have twenty days to answer the same. After the de-
cision of the demurrer, the court may, in its discretion, if it appears that the 
demurrer was interposed in good faith, allow the party demurring to with-
draw the same and plead over, or, if the demurrer is sustained, may allow the 
pleading demurred to to be amended, on such terms as may be just. 

0. S. cli. 66, .103 (123), as amended 1867, ch. 62, 6. Amendment substituted twenty for 
thirty days. and struck out the provision of filing the pleading in clerk's office, and serving 
notice on adverse party. 18 M. 176; 41 N. W. 453. 

SEC. 480Z. )aterial variance.— No variance between the allegation in 
the pleading and the poof is material, unless it has actually misled the ad-
verse party to his prejudice in maintaining his action or.defence upon the 
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merits. Whenever it is alleged that a party has been so misied, that fact 
shall be proved to the satisfaction of the court, and it shall be shown in what 
respect he has been misled; and thereupon the court may order the pleading 
to be amended upon such terms as may be just. 

G. S. ch. 66; § 100 (120). 1 NI. 175; 4 M. 119;13 M. 442; 16 M. 33, 83; 18 M. 176; 21 NI. 85S; 
22 M. 25, 81; 31 NI. 397; 27 NI. 483. 

SEC. 403. Immaterial variance.— When the variance is not material. 
as provided in. the last section, the court may direct the fact to be found 
according to the evidence, or may order an immediate amendment, without 
costs. 

G. S. ch. 66, § 101 (121). 

SEC. 4804. Failure of proof.—When, however the allegation of the 
cause of action or defence to which the proof is directed is unproved, not in 
some particulars only, hut in its entite scope and meaning, it is not to he 
deemed a case of variance, vithin the last two sections, but a failure of proof. 

C-. S. ch. 66, § 102 (122). 10 NI. 192; 22 NI. 449. 

SEC. 4805. Amendment by court.— The court may, before or after 
judgment, in furtherance of justice, and on such terms as may be proper, 
amend any pleading, process or proceeding, by adding or striking out tlI 
name of any party, or b correcting a mistaRe in the name of a party, a mis-
take in any other respect, or by inserting other qilegations material to the 
case, or, when the amendment does not change substantially the claim or de 
fence, by conforming the pleading or proceeding to the fact proved. 

C-. S. ch. 66, §104(124). SM. 286; 12M. 221; 13M. 422; 14M. 469; 20K 173; 23K 314; 
28 NI. 68; 2DM. 72; 32 NI. 550; 5M. 443; 36 NI. 101. 

SEC. 4806. Same - Extend time - Set aside judgments— The court 
may likewise, in its discretion, allow an answer or reply to be made, or other 
act to be done, after the time limited by this chapter, or by an order enlarge 
such time. 

Relief from judgments.— And may also, in its discretion, at any time 
within one year after notice thereof, relieve a party from a juclgmcnt, order, or 
other proceeding, taken against him through his mistake, inadvertence, sur-
prise, or excusable neglect. S  

In vacation.—Ancl the court may, as well in vacation and out of term 
as in term, and without regard to whether such judgment or ordr vas made 
and entered, or proceedings had, in or out of term, upon good cause shown, 
set aside or mOdify its judgments, orders or proceedings, although the same 
were made or entered by the court, or under or by virtue of its authority, 
order or direction, and may supply any omission in any proceeding. 

Confbrm to statute.— And whenever any proceeding taken by a party 
fails to conform to the statute, the court may perirmit an amendment to such 
proceeding, so as to make it conformable thereto; but this section does not 
apply to a final judgment in an action for divorce. 

Relief not to affect title.—Providecl, lwwever, that no relief to be granted 
hereunder shall operate to affect any title to or estate in real estate affected 
by such judgment as against a bona fide purchaser or encumbrancem in any 
case where such judgment or a certified copy thereof shall have been of rec-
ord in the office of the register of deeds of the county wherein such real estate 
is situated for a period of not less than three years prior to the date of the 
application for such relief; but nothing herein contained shall operate to pre-
vent the granting of such relief as may be just and equitable against a party 
to such action, his heirs or devisees. 

C-. S. cli. 66, § 105 (125), as amended 1876, ch. 49 (March 6); 1887, ch. 61. Approved March 
2d. In force September 1, 1887. Acts 1876 inserted matter between * Acts 1887 added 
the proviso. 2 M. 259; 5 M. 23, 65; 6 M. 287; 7 NI. 325, 493; 9 NI. 181; 11 NI. 65, 232; 12 M. 
420; 13 NI. 66; 16 NI. 81, 490; 17 NI. 402; 19 NI. 407; 20 NI. 100, 156, 173; 21 NI. 51; 22 NI. 1; 23 
NI. 46, 214, 227, 539; 36 NI. 343, 533; 88 NI. 161. 280,361; 3S N. W. 689; 41 N. W. 243. 
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NOTICES ANP PAPERS. 

Snc. 4S0i. In writing.—Notices shall be in \vriting; iind notices and 
other papei's ma be served on the party or attorney in the manner prescribed 
in the next three sections, where not otherwise provided by statute. 

G. S. ch. 66, § 58 (73). 32 M. 434, 445. 

SEc. 4S08. Service.— The service may be personal or by delivery to the 
party or attorney on whom tile service is required to be inade,.or it may be as 
follows: 

First. If upon -an attorney, it may be macic during his absence from his 
office, by leaving the papers with his clerk therein. or with a pci-son having 
charge thereof; or, when there is no person in the office, by leaving it, betweeti 
the hours bf six in the morning and nine in the evening, in a conspicuous 
place in the office; or if it is not open so as to admit of such servicQ, then by 
leaving it at the attorney's residence, with some person of suitable age and 
discretion. 

Second. If upon a party, it may be made by leaving the papers at his resi-
dence, between the hours of six in the morning and nine in the evening, with 
some person of suitable age and discretion. 

G. S. cli. 66, § 59 (74. 2 M. 319. 

SEC. 4809. Same.—Where a plaintiff or defendant who has appeared resides 
outofthe state, and has no attorney in the action, the service may be macic by 
mail, if his residence is known; if not known, on the cie.i-k for him. But where 
a party, whether resident or non-resident, has an attorney in the action, the 
service of papers shall he upon the attorney instead of the j)arty.*  But if th 
attorney shall have removed from the state, such service may be made upon 
him personally, either within or without the state, or by mail to him at his 
place of residence, if known, and if not known, then by mail upon the party, 
if his residence is known, whether within or without the state. And if the 
residence of neither the party or attorney are known, the service may be 
macic on the clerk for the attorney. 

G. S. oh. 61, § 62 (77), as amended 1872, cli. 72. Approved February 14th. Amendment 
below *, and the words "whether resident or non-resident." 32 M. 445. 

SEc. 4810. By mail.— Service by mail may be made, when tile person 
making the service, and the person on whom it is to be macic, reside in different 
places, between which there is a regular commuunicatiQn by mail. 

G. S. cli. 66, § 60 (75). 37 M. 515. 

SEc. 4811. Manner of.— In óase of service by mail, the paper shall be 
deposited in the post-office, addressed to the person on 'hom it is served, at 
his place of residence, and the postage paid; and in such case, the time of 
set-vice shall be double that required in case of personal service. 

G. S. cli. 66, § 61(76). 32 M. 434. 

SEC. 4812. Limitation.— The provisions of the four preceding sections do 
not apply to the service of a summons or other process, or of any paper to 
bring a party into contempt. 

G. S. cli. 66, § 63 (78). 
SEC. 4813. Sufficiency of.— A notice or other paper is valid and effectual, 

though the title of the action in which it is macic is omitted, or it is defective 
either in respect to tile conrt or parties, if it intelligently refers to such action 
or proceeding; and in furtherance of justice, upon proper terms, any other 
defect or en-or in any notice or other paper or proceeding may -  be amended 
by the court, and any mischance, omission or defect relieved, within one 'ear 
thereafter; and the court may enlarge or extend the time, for good cause 
shown, within which by statute any act is to be done, proceeding had or taken, 
notice or paper filed or served; or - may, on such terms as are ,]ust, permit 
the same to,be clone or supplied after the time therefor has expired, .CXCC;1 
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thatthe time for bringing a writ'of error or appeal shall in no case be enlarged, 
or a party be permitted to bring such writ of error or appeal after the time 
therefor has expired. 

G. S. cli. 66, § 64 (79). 28 M. OS; 39 N. W. 68. 

MOTIONS AND ORDERS. 

SEC. 4814. Order defined.— Every direction of a court or judge, made 
or entered in writing, and not incidded in a judgment, is denominated an 
order. 

1867, ch. 67, 1: "An act in relation to motions and orders." Approved March 7, 1867. 

SEC. 4815. iviotion defined.— An application for'an order is a motion. 
1867, ch. 67, § 2. 

SEC. 4816. Notice of motion.—When a notice of a motion is necessary, 
it must be served eight days before the time appointed for the hearing; but 
the judge may, by an .odei to show cause, prescribe a shorter time. 

1867, ch 67, § 3. 

SEC. 4817. Regulated.— Motions must be made in the district in which 
the action is pending, or in an adjoining district: provided, that no motion 
shall be made in an adjoining district which shall require the hearing of such 
a motion at a greater distance from the county seat where the action is pend-
ing, in which such motion is made, than tile residence of the judge of the dis-
trict, wherein such action is pending, from such county seat; unless the place 
where such motion is made, in such adjoining district, is nearer by direct 
railway communication to said county seat than said residence of the judge 
of the district is by such railway coinmunication) 

Orders out of court.— Orders made out of court, and without notice, 
may be made by any judge of a district coust, at any place 'in the state; but 
no order to stay proceedings for a longer time than twenty days shall be 
made, except upon notice to the adverse party. 

Motions in vacation.— Motions for judgment upoh demurrer, or upon 
the pleadings, may be made and determined in vacation. 

Effect of order.— And when any motion is made in a district courtother 
than that in which the action is pending, the order, determination or judg-
ment thereon is to be entered in the same manner, and have the same force 
and effect as when made in anti by the judge of the district, and in the county 
in which the action is pending. 

Demurrers.— Provided, that dernurrers in civil actions may be brought 
on for argument by either party at any time the court may lix for that pur-
pose at chambers or at any regular or special term of court in any county in 
the judicial district fn which the action is pending. 

1867, ch. 67, § 4, as amended 1881, cli. 7 (March 7); 1885, ch. 267 (February 5). Acts 1881 in-
serted matter between * Acts 1885 added last proviso. 

CONSOLIDATION AND INTERPLEADING. 

SEC. 4818. When to be consolidated.— Whenever two or more actions 
are pending at any time between the same parties, and in the same court, 
upon causes of action which might have been joined, the court may order the 
actions to be consolidated. 

0. S. ch. 66, § 109 (129). 

SEC. 4819. Interpleader.—A defendant against whom an action is pend-
ing, upon contract, or for money, or peciflc real or personal property, may, 
at any time before answer, upon aflidayit that a person, not a party to the 
action, and without collusion with him, makes a demand against him for the 
same money, debt, or roperty, upon due notice to such person anti the ad- 
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verse party, apply to the court for an order to substitute such person in his 
place, and discharge the defendant from liability to either party, on his de-
positing in court the amount, of the debt or money, or delivering the property 
or its value to such person as the court may direct; and the court may there-
upon make the order; anti thereafter the action shall proceed between the 
plaintiff and person so substituted; and the court may compel them to inter-' 
plead. 

Intervention._* Any person who has an interest in the matter in litiga-
tion, in the success of either of the parties to the action, or against either or 
both, may become a party to any action or proceeding between other per-
sons, either by joining the plaintiff in claiming what is sought by the corn- 
plaint, or by uniting with the defendant in resisting the claim of the plaintiff, 
or by demanding anything adversely to both the plaintiff and defendant, or 
either of them, either before or after issue has been joined in the cause, and 
before the trial commences. The court shall determine upon the issues made 
by the intervention at the same time that the issue in the main action is de-
cideci, and the intervenor has no right to delay; and if the claim of the in-
tervenor is not sustained, he shall pay all the costs of the intervention. The 
intervention shall be by complaint, which must set forth the facts on which 
the intervention rests; and all the  pleadings therein shall be governed by the 
same principles and roles as obtain in other pleadings. But if such complaint 
is filed during term, the court shall direct a time in which an answer shall be 
filed thereto. 

G. S. oh. 66, § 111 (131), as amended 1876, oh. 50. Approved March 2d. Amendment added 
matter below*.  4M. 407; 23 M. 7; 28 M. 430; 30 M. bS; 31 M. 276; 33 M..519. 

SEC. 4S20. Same - By surety.— An action may be brought against two 
or more persons, for the purpose of compelling one to satisfy a debt due to 
the other, for which the plaintiff is bound as surety. 

G. S. ch. 66, § 110 (130). 5 M. 310; 8 M. 124; 11 M. 150; 37 M. 163, 432. 

TITLE 8. 

ISSUES 

SEC. 4821. When issues arise.— Issues arise upon the pleadings, when a 
fact or conclusion of law is maintained by one party and controverted by the 
other; they are of two kinds: 

First.—. Of law; and, 
Second.— Of fact. 
G. S. oh. 66, § 193 (211). 

SEc. 4822. Issues of law.— An issue of law arises  upon a demurrer to 
the complaint, answer or reply. 

0. S. ch. 66, § 194 (212). 

SEC. 4823. Same—How tried.—An issue of law shall be tried by the 
court, unles it is referred as provided by the statute relating to referees. 

0. S. ch. 66, 197 (215). 

SEC. 4824. Issues of fact.— An issue of fact arises: 
First.— Upon a material allegation in the complaint, controverted by the 

answer; or, 
Second.— Upon' new thattr in the answer, controverted by the reply; or, 
Third.— Upon new matter in the reply, except when an issue of law is 
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joined thereon; issues-both of law and of fact may arise upon different anti 
distinct parts of the pleadings in the same action. 

0-. S. ch. 66, § 195 (213). 

SEC. 4825. Same—When to be tried by jury.— An issue of fact, in 
an action for the recovery of money only, or of specific real or personal prop. 
erty, or for a divorce from the marriage contract on the ground of adultrv, 
shall be tried by a jury, unless a jury trial is waived as provided by law, or a 
reference ordered, as provided by statute relating to referees. 

G. S. cli. 66, § 198 (216). 7 M. 414; 13 M. 326; 26 1\1. 407; 35 1%I. 477. 

SEC. 4826. Same - When to be tried by court.-- Every other issue of 
fact shall be tried by.the court, subject, however, to the right of the parties to 
consent, or of the court to oider, that the whole issue, or any specific question 
of fact involved therein, be tried by a jury or referred. 

0-. S. ch. 66, § 199 (217). 6 M. 177; 14 M. 394; 16 M. 355; 17 M. 104; 20 M. 91, 274; 21 M. 
327, 366, 415; 31 M. 103; 27 M. 314. 

TITLE 9. 

TRIAL. 

PRovIsioNs PRELIMINARY. 

SEC. 4827. Trial defined.— A trial is the judicial examination of the issues 
between the parties, whether they are issues of law or of fact. 

0-. S. ch. 06, § 196 (214). 27 M. 30; 37 M. 383. 

SEC. 4828. Notice of trial.— At any time after issue, and at least eight 
days before the term, either party may give notice of trial; and the party 
giving the notice shall furnish the clerk, at least seven days before the term, 
with a note of issue, containing the title of the action, the names of the attor-
neys, and the time when the last pidading was served; and the clerk shall 
thereupon enter the cause upon the calendar according to the date of the 
issue. The cause once placed upon the calendar of a term, if not tried at the 
term for which the notice was given, need not be noticed for a subsequent 
teim, but shall remain upon the calendar from term to term, until finally dis-
posed of or stricken off by the court. The party upon whom notice of trial 
is served may also file the noe of issue, and cause the action to be placed 
upon the calendar, without further notice on his part. 

0-. S. ch. 66, § 200 (218), as amended. 1877, ch. 28. Approved February 26th. In force April 
1, 1877. Amendment below . 10 M. 316; 19 M. 539. 

SEC. 4829. Calendar.— The issues on the calendar shall be disposed of in 
the following order, unless, for the convenience of parties, or the dispatch of 
business, the court otherwise directs: 

First.— Issues of fact, to be tried by a jury; 
Second.— Issues of fact, to be tried by the court 
Third.—Issues of law. 	 - - 
G. S. c.h. 66, § 201 (219). 

SEC. 4830. Continuance.— A motion to postpone a trial for the absence 
of evidence can only be made upon affidavit, stating the evidence expected to 
be obtained, and showing its materiality, and that due diligence has been 
used to procure it. *And  if the adverse palty thereupon admit that such 
evidence would be given, and that it be considered as actually given on the 
trial, or offered and overruled as improper, the trial must not be postponed. 

0-. S. ch. 66, § 204 (222), as amended 1868, ch. 78. Amendment below *, 12 II. 530; 22 
M. 466. 	 - 
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Sxc. 4831. Either party may bring cause to trial.— Either party, 
after the notice of trial, whether given  by himself or by the adverse party, 
may bring the issue to trial, and, in the absence of the adverse party, unless 
the court for good .cause otherwise directs, may proceed with his case, and 
take a dismissal of the action, or a verdict or judgment, as the case may 
req u ire. 

0. S. cli. 66, § 202 (220). 6 M. 572. 

SEC. 4S32. Separate trial, when.— A separate trial between the plaintiff 
and any of several defendants may be allowed by the court, whenever, in its 
opinion, justice will be thereby promoted. 

0. S. cli. 60, § 203 (221). 

SEC. 4833. Tender in actions for torts.— When, in an action to recover 
damages for the commission of a tort, the defendant shall, at any time before 
the trial of such action, tender to the plaintiff a sum of money as damages or 
compensation for such tort; and, if such tender be made after the commence-
ment of the action, in addition to such tender for damages or compensation, 
he shall also tender the costs anti disbursements of the plaintiff then accrued, 
and the plaintiff in such action shall not recover a greater sum than the 
amount so tendered, the plaintiff shall recover no costs or disbursements, but 
shall pay the defendant's costs and clisbursenients. The fact of such tender 
having been made shall not be pleaded, nor given in evidence to the court or 
Jury. 

1877, cli. 119, § 1: "An act regulating costs and disbursements in certain civil actions." Ap-
proved March 6, 1877. 

SEC. 4834. Same - Effect.— In all such actions, when such tender shall 
be made, and the plaintiff fails to recover a greater sum than the amount of 
such tender, if the amount of such recovery, and tile costs and disbursements 
accrued and tendered, exceed the amount of the defendant's costs and dis-
bursements, the court shall enter judgment against tile defendant for such 
excess. If the amount of the defendant's costs and clisbursenients exceed the 
amount recovered by the plaintiff, and his costs and disbursements accrued 
and tendered, the court shall enter judgment against the plaintiff for such 
excess. 

1877, cli. 119, § 2. 

Sxc. 4835. Offer of judgment - Effect.— The defendant may, at any 
time before the trial or judgment, serve upon the plaintiff an offer to allow 
judgment to be taken aiainst him for he sum or property, to the effect therein 
specified, with costs. It the plaintiff accepts the offer, and gives notice thereof, 
within ten days, he may file tile offer, with an affidavit of notice of accept-
ance, and the clerk shall thereupon enter judgment accordingly; if the notice 
of acceptance is not given, the offer is to be deemed withdrawn, and cannot 
be given in evidence; and if the plaintiff fails to obtain a more favorable 
judgment, he cannot recover costs, but must pay cots to tile defendant. 

0. S. ch. 66, § 241 (259). 12 M. 186; 23 M. 61, 71; 38 M. 27. 

TRIAL BY Juny. 

SEC. 4836. How impannelled.— When the action is called for trial by 
jury, the clerk shall draw from the jury-box the ballots containing the names 
of jurors, until the jury is completed, or the ballots are exhausted; if the 
ballots become exhausted before the jury is completed, the sheriff, under the 
direction of the court, shall summon from the bystanders or the body of the 
county so many qualified persons as are necessary to complete the jury. 

0. S. cli. 66, 205 (223). 38 N. W. 773. 

SEC. 4837.' Ballots.—When the jury is completed and sworn, the ballots 
containing the names of the jurors sworn shall be laid aside till the jury so 
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sworn is discharged, andthcn they shall be returned to the box; and every 
ballot drawn, containing the name of a juror not so sworn, shall be returned 
to the box as soon as the jury is completed. 

0. S. ch. 66, § 207 (225). 

SEe. 4838. Challenge.—Either party may challenge the jurors; but when 
there are several parties on either side, they shall join in a challenge before it 
can be made. The challenges are to the panel and individual jurors as in 
criminal actions, and the causes for challenges shall be the same as in criminal. 
actions: provided, however, that there can be butthree peremptory challenges 
on each side. 

0. S. ch. 66, § 208 (226), as amended 1869, ch. 69; 1878, ch. 21 (March 11). Amendment 
increased peremptory challenges from two to three. 6 M. 319; 20 M. 277, 313; 26 M. 502. 

SEC. 4839. Jury fee before swprn.—Before the jury s sworn, the 
plaintiff shall pay to the clerk three dollars as a jury fee, which shall be im-
mediately paid by the clerk to the tieasurer of the county. 

0. S. ch. 66, § 206 (224. 7 M. 456. 

Sxo. 4840. Order of the trial.— When the jury is completed and sworn, 
the trial shall proceed in the following order, unless the court, for special 
reasons, otherwise directs: 

First. The plaintiff, after stating the issue, shall open the case, and produce 
the evidence on his part; 

Second. The defendant may then open his defence, and offer his evidence 
in support thereof; 

Third. The parties may then respectively offer rebutting ,evidence only, 
unless the court, for good reason, in furtherance of justice, permit them to 
offer evidence upon their original case; 
• Fourth. When the evidence is concluded, unless the case is submitted to 
the jury on either side, or on both sides, without argument, the defendant 
shall commence, and the plaintiff conclude, the argument to the jury; 

Fifth. If several defendants, having separate defences, appear by different 
counsel, the court shall determine their relative order in the evidence and ar-
gument; 

Sixth. The court may then charge the jury. 
G. S. oh. 66, § 209(227). 17 M. 188, 241; 12 M. 502; 22 M. 15; 33 M. 496. 

SEC. 4841. Instructions for jury.— Upon the trial of any civil action 
before a jury in any district or municipal court of this state, any party thereto 
having an interest in the result of such trial may, before the commencement 
of the argument to the jury, tender to the court instructions in writing, prop-
erly numbered, to be given to the jury, and require the court to indicate before 
the argument such as will be given, by writing opposite each the words 
"given," "given as modified by the court" or "refused." And if the court 
desires, it may hear argument thereon by the respective counsel before acting 
on the instructions tendered. And thereupon, during the argument to the 
jury, any insti'uctions so indicated to be given, may be read to the jury as the 
law of the case; and the court shall give the same to the jury as the law when 
such jury is instructed by the court. And the court may of its own motion 
and shall upon application of either party, also before the commencement of 
the argument, lay before the parties any instructions properly numbered which 
it will give to the jury; and thereupon the same may be read by any one as 
the law while making an argument to the jury; provided, however, the court 
may give to the jury such other instructions, with those already approved, at 
the close of the argument, as may be necessary to fully present the law to the 
jury and secure the ends of justice. 

0. S. ch. 66, § 239 (257), as amended 1883, ch. 57 (March 3); 1889, oh. 77 (March 23). The 
original section only provided that the party may submit "the conclusions of fact which ho 
claims to be established, or the conclusions of law which he desires to be adjudged, or both, 
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written, or at optiiyn of court oral, and entered on minutes with any exception." Acts 1883, 
oh. 67, inserted requirement that court announce before argument what instructions will be 
given and what refused. 

SEC. 4842. View of premises.— Whenever, in the opinion of the court, 
it is proper that the jury should have a view of real property which is the sub-
ject of the litigation, or of the place in which any material fact occurred, it 
may order the jury to be conducted in a body, in the custody of proper offi-
cers, to the place, which will be shown to them by the judge, or by a person 
appointed by the court for that purpose; while the jury are thus absent, no 
person, other than the judge or person so appointed, shall speak to them on 
any subject connected with the trial. 

G. S. cli. 66, § 210 (228). 22 M. 5. 

SEC. 4843. Sick juror.— If, after the impanelling of the jury, and before 
a verdict, a juror becomes sick, so as to be unable to perform his duty, the 
court may order him to be discharged; in that case, a new juror may be sworn, 
and the trial begin anew, or the juror may be discharged, and a new jury then 
or afterward impanelled. - 

G. S. ch. 66, § 211 (229). 

Sjic. 4844.. What papers jury may take.— Upon retiring for delibera-
tion, the jury may take with them all papers (except depositions) which have 
been received as evidence in the cause, or copies of such parts of public records 
or private documents, given in evidence, as ought not, in the opinion of the 
court, to be taken from the person having them in possession; and they may 
also take with them notes of the testimony, or other proceedings on the trial, 
taken by themselves or any of them, but none taken by any other person. 

G. S. cli. GO, § 213 (231). 

SEC. 4845. Food for jury, when.— If, while the jury are kept together, 
either during the progress of the trial, or after their retirement for delibera-
tion, the court orders them to be provided with suitable a.nd sufficient food 
and lodging, they shall be so provided by the sheriff, at the expense of the 
county. 

G. S. cli. 66, § 212 (230). 

SEC. 4846. Polling the juiy.— When a verdict is rendered, and before 
it is recorded, the jury may be polled, on the request of either party, for 
wliicì purpose each juror must be asked whether it is his verdict; if any one 
answers in the negative, the jury shall be sent out for further deliberation. 
If the verdict is informal or insufficient, it may be corrected by the jury 
under the advice of the court, or the jury may be again sent out. 

G. S. ch. 60, § 215 (233). 4 M. 433; 0 M. 82; 20 M. 139. 

VERDICT. 

SEC. 4847. Court always open to receive.— While the jury are abseflt, 
the court may adjourn from time to time, in respect to other business; but it 
is, nevertheless, to be deemed open for every purpose connected with the 
cause submitted to the jury, until a verdict is rendered or the jury discharged. 
A final adjournment of the court dicharges the jury. 

G. S. oh. oo; § 214 (232). 

SEc. 4848. Receiving and entering verdict.— When the verdict is 
given, and is such as the court may receive, the clerk shall immediately record 
it in full in the minutes,. and read it to the jury, and inquire of them whether 
it is their verdict; if any juror disagrees, the fact shall be entered in the 
minutes, and the jury again sent out; but if no disagreement is expressed, the 
verdict is complete, and the jury shall be discharged from the case. 

G. S. cli. 06, § 216 (234). 20 M. 139. 
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SEc. 4849. Entry or stay of judgment.— Upon receiving a verdict, an 
entry shall be made in the minutes of the court, specifying the time and place 
of trial, the names of the jurors and witnesses, the verdict, and either the 
judgment to be rendered thereon, or an order that the case be reserved for 
argument or further consideration; or the judge trying the cause may, in his 
discretion, and upon such terms as shall be just, stay the entry of judgment 
and further proceedings, until the hearing and final decision of a motion for a 
new trial, or in arrest of judgment, or for judgment notwithstanding the 
verdict, or to set aside the verdict, or dismiss the action. 

G. S. ch. 66, § 222 (240). 1 M. 156; 2 M. 277; 17 M. 253; 22 51. 19. 
SEC. 4S50. General or special verdict.— The verdict of a jury is 

either general or special. A general verdict is that by which they pronounce 
generally upon all or any of the issues, either in favor of the plaintiff or de. 
fendant. A special verdict is that by which the jury find the facts only, 
leaving the judgment to the court; it shall present the conclusions of fact, as 
established by the evidence, antI not the evidence to prove them; and those 
conclusiOns of fact shall be so presented as that nothing remains to the court, 
but to draw from them conclusions of law. 

G. S. ch. 66, § 217 (235). 4 51. 515; 7 M. 267; 21 51. 360. 
SEC. 4851. Same - When to be rendered.— In every action for the 

recovery of money only, or specific real property, the järy, in their discretion, 
may render a general or special verdict; in all other cases, the court may 
direct the jury to find a special verdict in writing, Ul)Ofl  all or any of the issues, 
and in all cases may instruct theni, if they render a general verdict, to find 
upon particular questions of fact, to be stated in writing, and may direct a 
written finding thereon. The special verdict or finding shall be filed with the 
clerk, and entered upon the minutes. 

G. S. ch. 66, § 218(236). 1251. 530;16 51. 355; 1751.290; 20 M. 139; 2151. 503; 2951. 19; 36 
51. 4. 

SEC. 4852. Same - Special controls general verdict. - Where a 
special finding of fact is inconsistent with the general verdict, the former con-
trols the latter, and the court shall give judgment accordingly. 

G. S. ch. 66, § 219 (237). 
SEC. 4853. Verdict in action to recover specific personal prop-

erty.— in an action for the recovery of specific PeI'sonal property, if the 
property has not been delivered to the plaintiff, and the jury find that he is 
entitled to a recovery thereof, or if the property is not in the possession of the 
defendant, anti by his answer he claims a return thereof, and the verdict is in 
his favor, the jury shall assess the value of the property, and the damages, if 
any are claimed in tile complaint or answr, which tile prevailing party has 
sustained by reason of tile detention, or taking and withholding such property. 
Whenever the verdict is in favor of the party having possession of the prop-
erty, the value thereof shall not be found. 

G. S. cli. 60, 221 (239). 16 M. 51; 30 M. 370; 3451. 509. 
SEC. 4854. State amount of recovery.— When a verdict is found for 

the plaintiff in an action for tile recovery of money, or for the defendant 
when a counterclaim for the recovery of money is established beyond the 
amount of the plaintiff's claim as established, the jury shall also assess the 
amount of the recovery. 

G. S. ch. 66, § 222 (238). 
SEC. 4855. Rate of damages.—Whenever damages are recoverable, the 

plaintiff may claim and recover any rate of damages to which he may be en-
titled for the cause of action established. 

G. S. ch. 66, § 238 (256). 
SEC. 4S56. Treble damages, when.— Whoever shall carry off, use, or 

destroy any vood, timber, lumber, hay, grass, or other personal property of 
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another person, without lawful authority, shall be liable to the owner thereof 
for treble i.he amount of damages which may be assessed therefor in a civil 
action in any court having jurisdiction, except as provided in the next section. 

1868, ch. 75. § 1: "An act to prevent trespassing upon personal property." Approved Feb-
ruary 27th. 31M. 542; 37 M. 518; 38 M. 1513. 

SEC. 4857. Same.—If, upon the trial pf such action, it appears that the 
defendant had probable cause to believe that the proPerty  so taken or carried 
off was his own, or that of another person under whose direction the act was 
done, judgment shall be given for single damages only, and costs of the 
action. 

1868, ch. 75, § 2. 37 M. 518; 38 1sf. 156. 

TRIAL BY TilE COURT. 

SEa. 4858. When.— Trial by jury may be waived by the several parties 
to an issue of fact in actions arising on contract, and with the assent of the 
court in other actions, in the manner following: 

First.— By failing to appear at the trial. 
Second.— By written consent, in person or by attorney, filed with the clerk. 
Third.— By oral consent in open court, entered in the minutes. 
G. S. cli. 66, 223 (243). 
Sxa. 4859. Provisions of trial by jury apply.— The provisions of this 

chapter respecting trials by jury apply, so far as they are in their nature ap-
l)licable to trials by the court or referees. 

U. S. ch. 66, § 240 (258). 
SEc. 4860. Trials in vacation.— The judges of the several district courts 

of this state may, with consent of parties, try issues of law and fact in Vaca-
tion, and decide such issues either in or out of term; and thereupon judgment 
may be rendered, with the same effect as upon issues tried and determined in 
term time. 

1872, ch. 70: "An act in relation to trials of issues of fact in district courts." Approved 
March 1, 1872. 

SEC. 4861. Court always open.—In addition to the genral terms the 
district court is always open for the transaction of all t business; for the entry 
of judgments, of decrees, of orders of course, and all such other orders as have 
been granted by the court or judges, and for the hearing and determination 
of all matters brought before the court or judge, except the trial of issues of 
fact. 

Special terms.— The judges of the several district courts may, by order, 
appoint such special terms in the counties of their respective districts as may 
be deemed necessary or convenient and at such terms all business hei'einbefore 
mentioned may be transacted. 

Decision out of term.— When any matter is heard by the court or judge 
the decision may be made out of term and such decision may be an order, or 
a direction that an order or judgment or decree be entered, and upon filing in 
the office of time clerk in the county where the action or proceeding is pend-
ing, tIme decision in writing, signed by the judge, an order or judgment or 
decree, as the case may require, if any, shall be entered by such clerk in coil-
forinity with such decision. *Andl  when any order or decision shall be filed 
in any cause the clerk of the court wherein it is filed shall immediately give 
notice, in writing, by mail orpersonalLy, thereof, to the attorneys of record 
in such cause, for which service such clerk shall receive a fee of fifteen cents 
for each notice given. Provided that the notice so given shall not be con-
strued as limiting the time of appeal or to take other proceedings on any such 
order or deciion. 

U. S. cli. 66, § 226 (244), as amended 1868, ch. 90; 1889, ch. 154. Approved March 1st. Acts 
189 added matter below * Acts 1868 struck out "cx parte" at 1 and the provision cxclud- 
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ing trials of issues of fact at special terms, and added the words "or judges" after "court." 
Section 227, repealed by 1868, ch. 90, provided where the rights of parties demanded immedi. 
ate action upon any matter in section 226, the judges could issue order to show cause and de-
termine such right. 11 M. 271; 12 M. 437; 14 M. 333; 15 M. 486; 27 M. 238; 25 M. 362. 

SEC. 4862. Decision of court.— Upon the trial of an issue of fact by the 
Court, its decision shall be in writing; in giving the decision the facts found 
and the conclusions of law shall be separately stated; judgment UOfl the de-
cision shall be entered accordingly. *All  questions of fact and law and all 
motions and matters heretofore or which shall hereafter be submitted to a 
judge for his decision or diposition shall be decided by him and his decision 
in writing filed with the clerk within ninety days after such submission, and 
if not so decided within that time he shall not, after the expiration of said 
ninety days, hear, try or determine any other action, motion or matter until 
he has so decided everything submitted to him more than ninety days previ-
ous thereto, except to award all writs and processes necessary to the perfect 
exercise of the powers with which he is vested and the due administration of• 
justice, and to modify, vacate or dissolve all such writs and processes. If 
any judge shall fail for six months to decide any matter, cause or thing sub-
mitted to him in the future after such submission without good reason there-
for, and pressure of business shall not be regarded as a good reason, it shall 
be just cause for complaint to the next legislature, which shall convene after 
such failure to decide. Provided, that nothing herein contained shall apply 
to any district whexein there is but one judge, and that sickness shall be a 
sufficient excuse. 

G. S. ch. 66, 224 (242), as amended 1889, ch. 156. Approved April 3d. Above * is this 
section before amended except the words "and filed with the clerk within twenty days after 
the term at which the trial took place," after the word writing. 3 M. 67, 83; 5 M. 294, 409; 11 
M. 203; 31 M. 327; 38 M. 360. 

TRIAL BY REFEREE. 

SEC. 4863. Reference by consent.— Upon the agreement of the parties 
to a civil action, or a proceeding of a civil nature, filed with the clerk or en-
tered upon the minutes, a reference may be ordered: 

First. To try any or all the issues in such action or proceeding, whether 
of fact or law, (except an action for divorce,) and to report a judgment thereon; 

Second. To ascertain and report any fact in such action or special proceed- 
in, or to take and report the evidence therein; 

£hird. That whenever, in the opinion of the presiding judge of a district 
court in this state, a press of business makes tile same advisable and neces-
sary, such judge, counsel consenting thereto, may male an order referring 
any civil action or proceeding of a civil nature (except an action for divorce) 
to a referee for trial and judgment or for any one or more of the purposes 
named in this title, and the fees of such a referee, after being taxed by the 
judge making the order of reference, shall be paid on the order of said judge 
out qf the state treasury as salaries of state officers are now paid. Said judge 
shall state as a part of said order of reference that in his opinion the press of 
business makes such reference advisable. 

0. S. ch. 66, 228 (246), as amended 1885, ch. 55. Approved March 7th. Amendment added 
third subdivision. 5 M. 78, 201. 

Sxo. 4864. Compulsory reference.— When the parties do not consent, 
the court may, upon the application of either, or of its own motion, direct a 
reference in the following cases: 

First. When the trial of an issue of fact requires the examination of a 
long account on either side, in which case the referee may be directed to hear 
and decide the whole issue, or to report upon any specific question of fact in-
volved therein; 

Second. When the taking of an account is necessary for the information 
of the court, before judgment, or for carrying a judgment or order into effect; 
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Third. When a question of fact., other than upon the pleadings, arises, upon 
motion or otherwise, in any stage of the action; or, 

Fourth. When it is necessary for the information of the court in a special 
proceeding of a civil nature. 

G. S. ch. 66, § 220 (247). 35 M. 382; 10 M. 132. 
Sxc. 4S65. Appointment of referees.— A reference may be ordered to 

any person or persons, not exceeding three, agreed upon by the parties; or, 
if the parties do not agree, the court or judge shall appoint one or more per-
sons, not exceeding three, residents of any county in this state, and having 
the qualification of electors. 

G. S. cli. 66, 230 (248). 40 N. W. 254. 
Snc. 4S66. Powers - Proceedings - Report.— The trial by referees 

shall be conducted in the same manner, and on similar notice, asatrial by the 
court. They shall have the same power to grant adjournnients, and to allow 
amendments to any pleadings, as the court upon such trial, upon the same 
terms and with like effect. They shall have the same power to administer 
oaths and enforce the attendance of witnesses as is possessed by the court. 
They shall state the facts found and the conclusions of law separately, and 
their decision shall be given, and may be excepted to and reviewed, in like 
manner, but not otherwise; and they may in like manner settle a case or 
exceptions. The report of referees upon the whole issue shall stand as the 
decision of the court, and judgment may be entered thereon in the same 
manner as if the action had been tried by the court. When the reference 
is to report the facts, the rel)ort  shall have the effect of a special verdict: 
provided, that whenever a finding has been made, or a decision or a judgment 
rendered upon the finding of the referee or referees, and the said finding or 
decision shall be set aside, or a new trial granted in the action, the cause 
referred shall be placed upon the calendar for trial by the court or a jury, 
as the case may be, the same as though no reference had ever been made, sub-
ject, nevertheless, to the same right of reference as in the first instance. 
a S. ch. 66, 231 (249), as amended 1877, ch. 29 (March 6), by adding matter below '. 

2 M. 134; 3 11. 45, 311;? M. 442; 8 M. 467; 11 M. 341; 12 M. 61; 22 M. 92, 117. 
Sxc. 4867. Powers of majority.— When there are three referees, all shall 

meet, but two of them may do any act which might be done by all; and when-
ever any authority is con lerred on three or more persons, it may be exercised 
by a majority upon the meeting of all, unless expressly otherwise provided by 
statute. 

G. S. ch, 66, § 232 (250). 

TITLE 10. 

EXCEPTIONS. 

SEC. 4868. Defined - How stated and settled.— An exception is an 
objection, taken at the trial, to a decision upon a matter of law. The point. 
of the exception shall be particularly stated, and either delivered in writing to 
the judge, or entered in his minutes, and immediately corrected or added to 
until made conformable to the truth, or it may afterward be settled in a state-
ment of the case. 

G. S. ch. 66, § 233(251). 1 M. 246;? M. 267; SM. 26, 154, 2.26, 351; 10 M. 319; 14M. 105; 15 
M. 489; 1GM. 431; 19M. 132; 23 M. 66,362;25M. 245. 

SEC. 4869. Form of.—No particular form of exception is required; the 
objection shall b stated, with so much of the evidence as is necessary to ex-
plain it, but no more, and the whole as briefly as possible. 
a S. eb. 66, § 234 (252. 
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TITLE 11. 

NEW TRIALS. 

Sxo. 4870. Grounds for.—A verdict, report or decision may be vacated, 
and a new trial granted, on the application, of the party aggrieved, for any 
of the following causes materially affecting the substantial rights of such 
party. 

First. Irregularity in the proceedings of the court, jury, referee or prevail-
ing party, or any order of the court or referee, or abuse of discretion, by which 
the moving party was prevented from having a fair trial; 

Second. Misconduct of the jury or prevailing party; 
Third. Accident or surprise which ordinary prudence could not have 

guarded against; 
Fourth. Excessive damages, appearing to' have been given under the influ-

ence of passion or prejudice; 
Fifth. That the verdict, report or decision is not justified by the evidence, 

or is contrary to law; 
Sixth. Newly-discovered evidence, material for the party making the ap-

plication, which he could not, with reasonable diligence, have discovered and 
produced at the trial; 

Seventh. Error in law, occurring at the trial, and excepted to by the party 
making the application.. 

G. S. ch. 66, § 235(253). 25 M. 60; 2GM. 408; 27 M. 423; 27 M. 144; 28 M. 333; 29 M. 302; 
32M. 221; 1GM. 530; 8M. 26; 19M. 394; OM. 318; 7M. 225; SM. 111; 4 M. 438; 20 M. 277; 
15 M. 257; 13 M. 235; 11 M. 296; 10 M. 313; 7 M. 325; 3M. 134; 22 M. 90; 2 M. 37; 1 M. 156; 
17 M. 172; 23 1\i. 118, 197, 291, 325; 22 M 5. 205; 20 M. 378; 19 M. 132; 2 i'd. 134; 2 M. 37; 
20 M. 139, 290; 16 M. 25, 457; 12 M. 502; 3GM. 107; 37 i'd. 383; 39 N. W. 139. 

SEC. 4871. , Motion for, how rnade.—Wben the application is macic 
for a cause mentioned in the fourth, fifth and seventh subdivisions of the last 
section, it is made either upon a bill of exceptions or a. statement of the case, 
prepared as prescribed in the next section; for. any other cause, it is made 
upon affidavit. 

Minutes._* Provided, however, that the judge who tries the cause may, 
in his discretion, entertain a motion to be made on his minutes, or upon tue 
minutes of the stenographic reporter where there is such a reporter, to set 
aside a verdict and grant a new trial, upon exceptions, or for insufficient cvi-
cience, or for excessive damages; but such motions, in actions hereafter tried, 
if heard upon the minutes, can only be heard at the same term or court at 
'vhicli the trial is heard. When such motion is heard and dedided upon the 
minutes of the judge, and an appeal is taken from the decision, a case or ex-
ceptions must be settled in the usual form, upon which the argument of the • 

 appeal must be had. 
Exceptions during trial.—. And provided, if, during the trial, any excep-

tion is taken to the ruling of the court, such exception may be forthwith taken 
,and reduced to writing, and allowed and signed by the judge, together with 
so much of the testimony or charge as to make the ruling and exception intel-
ligible, which shall be made a part of tile record, so as to obviate a case or 
other bill of exception; and on appeal the court shall not infer that any other 
evidence was introduced to obviate the exceptions. 

0. S. cli. 66, § 236 (254, as amended 187, ch. 60. Approved February 20th. Amendment 
below . 4 M. 422; 6 M. 558; SM. 26; 28 M. 468; 32 M. 449. 

SEC. 4872. Bill of exceptions or case, how prepared and settled.— 
The party preparing a bill of exceptions or case shall, within twenty days 
after the trial, serve it upon the adverse party, who may within ten days - 
after such service, propose amendments thereto; and within fifteen days after 
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service of such rnendiñents, the same, with th antehdmëts prd'posëd thereto; 
shall be presented to the judge or referee who tried the Cause; for a1lowanc 
or settlement ithd sign'ature, upon a notice of five days; if not presented 
within the time aforesaid, or such further tithe as may be stipulated or 
granted, the same shall be deemed abandoned: * provided, that whenever, the 
judge who tried the cause shall die, or become incapable froth acting froni 
sickness or other cause, 'before a bill of exceptions is allowed or case made, or 
shall depart from and remain without the state at the time limited for the 
same allowance or settldment, the said bill may be allówed,'or case settled, by 
or before the judge of an adjoihing' judicial district in which the action i 
pending; or in cake a referee shall sO die; or bepome incapacitated, or remain 
absent, as herein set forth, such bill may be allowed, or case settled, by the. 
judge of the district  court in which such action is pending; and, in either 
case, such allowance or settlemeht shall be made upon the files in the cause; 
the minutes' of the judge or referee, if attainable, and upon such proof of 
what transpired at the trial as mpy be presented by affldavt on behalf of th 
parties to the action, with,like effect in all respects as if such bill was allowe4, 
or case settled, by the judge or referee who tried the cause. The case or bill, 
being examined, and found or rnadp conformable to the truth,,shall be allowed 
and signed by the ju,dge, referee, or other officer acting instead of such judge or 
referee, as provided herein. 

G. S. ch. 66: 237 (255), a's arnêñded 1870, cli. 74. Above * is this sectioh before amendmeht except the *ords " or such further time as may be stipulated or granted" and.the enlarge-ment of the time. 4 M. 370; 18 M. 79; 1DM. 407; 30 M. 230; 27 M. 402; 25 M. 244; 35 M. 452; 37 M.33. 

TITLE 12. 

JUDGMENTS. 

JUDGMENT Uro FAILux TO ANswix. 

SEc. 4873. Procedure.— Judgment may be had, if the defendant fails to 
answer the complaint, as follows: 

In actions for money only.— First. When, in an action arising on 
contract for the payment of money only, the summons has been personally 
served, and the plaintiff shall file with the clerk, proof of the personal service of 
the summons, and that no answer has been received within the time allowed 
by law, the clerk shall thereupon enter judgment for the amount mentioned 
in the summons against the defendant, or against one or more of several de-
fendants, in the cases provided for in this chapter. In other actions for the 
recovery of money only, on filing the like proof, the plaintiff may apply to 
the court for a reference, to have his damages assessed, or the amount he is 
entitled to recover ascertained in any other manner, and fOr judgment. 

Counterclaim._* When the defendant by his answer in such action 
shall not deny the plaintiff's claim, but shall set up a counter-claim amounting 
to less than the plaintiff's claim, judgment may be eutered by the clerk of 
court in favor of plaintiff for the excess of his said claim over the said counter-
claim, with costs and disbursements, upon the plaintiff's filing wih said clerk 
a statement signed by plaintiff, his attorney or agert, admitting such counter-
claim, together with an affidavit of his costs and disbursements; which state-
ment and affidavit shall be annexed to and be made a part of the judgment 
roll: all of which may be done without notice to the d efendan t.* 

In other actions.— Second. In other actions, the plaintiff may, upon like 
service and proof, apply to the court, after the expiration of the time for an-
ssvering, for the relief demanded in the complaint. If the taking of an account 
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r the proof of any:fact is necessary to enable the court to give judgment, or 
to carry the judgment into effect, the court may take the account or hear the 
proof, or may, in its discretion, order a reference for that purpose. 

When service by publication.— Third. When the service of the sum-
mons was by publication, or by leaving a copy thereof at the house of the 
usual abode of the defendant, in actions arising on contract for the payment 
of money only, the plaintiff, upon filing with the cleik proof of such service, 
and that no answer has been received within the time allowed by law, 
together with the security hereinafter mentioned, shall be entitled to judgment 
in the same manner as if the summons had been served upon the defendant 
persona1Iy; in other actions, upon filing the like proof, the plaintiff may apply 
for judgment, and the court shall thereupon require proof to be made of the 
demand set forth in the complaint, and may render judgment for the plaintiff 
for such amount, or such relief, as he is entitled to recover. 

Security.— In all cases where th summons has not been served personally, 
the plaintiff, before judgment is entered, must file, or cause to be filed, satis-
factory security to abide the order of the court touching the restitution of any 
money or property collected or received under or by virtue of the judgment, 
in case the defendant or his representatives shall thereafter apply and be ad-
mitted to defend the action, and shall succeed in the defence: provided, that 
when service of the summons is made by leaving a copy thereof at the house 
of the usual abode of the defendant, and the otlicer or person making such 
service shall return that he left such copy with some person of suitable age 
and discretion, then resident therein, it shall be deemed personal service; and 
in such cases judgment may be entered without filing the security herein pro-
vided for. Provided further, that in all actions involving the title to or 
brought to quiet the title to real estate, judgment may be entered without 
filing the security above provided. 

U. S. ch, 66, § 192 (210), as amended 1868. ch. 84; 1881, cli. 13 (February 13); 1887, oh. 90 
(February 21). Acts 1887 inserted between * * in first subdivision. Acts 1881 added last pro-
viso to third subdivision. Acts 1868 changed method of proof of service and default, and 
added first proviso in subdivision 3. 18 M. 90; 7 11. 506; 15 M. 102; 10 M. 178; 37 M. 183. 

SEC. 4874. Not exceed relief demanded.— The relief granted to the 
plaintiff, if there is no answer, cannot exceed that which he has demanded in 
his complaint; but in any other case, the court may grant him any relief 
consistent with the case made by the complaint, and embraced within the 
issue. 

U. S. oh. 66, § 246 (267). 9 M. 103; 32 M. 196. 

JUDGMENT AGAINST MUNICIPAL CORPORATIONS. 

SEC. 4875. When no officers to levy tax to pay.— Whenever a judg-
inent shall be entered in any action against a city or other municipal corpo-
ration in any court of record having jurisdiction of such action, and there 
shall be no officers in such city or municipal corporation authorized by law to 
levy taxes for the payment of such judgment, it shall be the duty of the gov-
ernor to appoint suitable-persons, residents of the state, who will accept the 
offices, officers of such city. 

1885, ch. 154, § 1: "An act to provide for the collection of judgments against municipal cor-
porations." Approved February 28, 1885. - 

SEc. 4876. Duty of appointed officers.— Such officers so appointed 
shall be known and desigflated by the same names respectively, and have the 
same powers, rights and privileges respectively, as officers duly elected, pur-
suant to the provisions of the charter of such city or municipal corporation, 
and it shall be the duty of. such officers to assess, levy and collect such taxes 
as may be necessary to pay such judgment, and such counsel fees for the de-
fense of the action in which judgment is rendered as may be allowed by 
the court in which said judgment is rendered. 

1885, oh. 154, § 2. 
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JUDGMENT ON ISSUES OF LAW. 

SEC. 4877. Proceedings.— On a judgment for the plaintiff, upon an issue 
- of law, the plaintiff may proceed in the manner prescribed by the statute 
upon the failure of the defendant to answer where the summons was per-
sonally served. If judgment is for the defendant, upon an issue of law, and. 
the taking of an account, or the proof of any fact, is necessary to enable the 
court to complete the judgment, a reference may be ordered as by statute 
provided. 

G. S. ch. 66, § 25 (243). 1,0 M. 178. 

JUDGMENT UPON DISMISSAL. 

SEC. 4878. When.— The action may be dismissed, without a final deter-
mination of its merits, in the following cases: 

First.— By the plaintiff, at any time before trial, if a provisional remedy 
has not been allowed, or counterclaim made, or affirmative relief demanded in 
the answer: provided, that an action on the same cause of action against 
any defendant shall not be dismissed more than once without the written con-
sent of the defendant, or an order of the court on notice and cause shown. 

Second.— By either party, with the written consent of the other; or by the 
court, upon the application of either party, after notice to the other, and suf-
ficient cause shown, at any time before the trial; 

Third.—By the court, where, upon the trial, and before the final submission 
of the case, the plaintiff abandons it, or fails to substantiate or establish his 
claim, or cause of action, or right to recover; 

Fourth.— By the court, when the plaintiff fails to appear on the trial, and 
the defendant appears and asks for the dismissal; 

Fifth.— By the court, on the application of some of the defendants, when 
there are others whom the plaintiff fails to prosecute with diligence. 

All other modes of dismissing an action, by non-suit or otherwise, are abol-
ished. The dismissal mentioned in the first two subdivisions is made by an 
entry in the clerk's register, and a notice served on the adverse party; judg-
ment may thereupon be entered accordingly. 

G. S. cli. 66, § 242 (262), as amended 1875, cli. 61 (March 5); 1878, cli. 22 (March 11); 1881, 
Ex. S. cli. 26 (November 22). Acts 1875 added to first subdivision the provision: it action is 
on negotiable instrument and plaintiff a non-resident, no dismissal without leave. Acts 1878, 
oh. 22, amended first subdivision by eliminating amendment of 1875, and adding "or affirma-
tive relief demanded in thoanswer." 18S1, Ex. S. cli. 26, added the proviso to drst subdivis-
ion. 1M. 179;14M.491; 22M. 92; 2M.50; 6 1\1. 550, 572; 20M. 170; 14 M. 491; 20 M.408; 
33M. 256; 31M.331, 417; 4M. 37; 30M. 158; 3051.502; 35M. 71; 36M.313; 37M.490; 41 
N. W. 056. 

JUDGMENT ON TUE MEiIITS. 

SEc. 4879. Defined.— In every case, other than those mentioned in the 
last section, the judgment shall be renderd on the merits. 

G. S. cli. 66, § 243 (263). 

SEC. 4880. Between the several parties.— Judgment may be given for 
or against one or more of several plaintiffs, and for or against one or more of 
several defendants, and it may, when the justice of the case requires it, de-
termine the ultimate rights of the parties on each side, as between themselves. 

G. S. cli. 66, § 244 (264). 22 M. 1; 37 M. 51. 

SEC. 4881. Against one or more of several defendants.— In an ac-
tion against several defendants, the court may, in its discretion, render judg-
ment against one or more of them, leaving the action to proceed against the 
others, whenever a several judgment is proper. 

G. S. cli. 66, § 245 (265). 1 M. 102. 

SlIc. 4S82. Against one, or more sued jointly.— Whenever two or 
more persons are sued as joint defendants, and on the trial the plaintiff fails 
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to prove a joint cause of action against all, but proves a cause of action against 
on dr more of the defendants, judgment may be rendeed against him or 
them igainst whom the cause of action is proved. 

f873, cli. 67: "An act to authorize a several judgment to be taken nfaiIüre to prove a 
.joiiit cause of action." Approved February 21, 1873. 22 M. 540; 27 M. 59. 

'SEC. 4883. On counterclaim.— If a counterclaim. 'stablished at the trial, 
exceeds the plaintiff's demand so established, judgment lor the defendant shall 
be given for the excess, or, if it appears that the defendant is entitled to ary 
other affirmative relief, judgment shall be given accordingl. 

• G. S. ch. 66, § 248 (271). 

SEC. 4884. In action to recover possession of personal property.— 
'Iii ar aOtion to recover the possession of personal property, judgment may be 
rendered for the plaintiff and for the defenclitnt in the same action, or for 
eifher of them. Judginent for either party, if the propeity has not been de-
1ivered to h'iin, and a return is claimed in the complaint or answer, ay be 
'fÔrthe possession, or the value thereof in case possession cannot be obtained; 
a'nd damages for the detention, or taking and withholding the same. When 
the prevailing party is in possession of the property, the value thereof shall 
riot be included in the judgment. If the property has bOen delivered to the 
'plaintiff, and the action is disi'ñissed before answer, or if the answer so claini, 
the defendant shall have judgment foi'a return of the property and damage, 
if any, for the detention, or taking and withholding such p1operty, but such 
judgment shall not be a bar to anothem action for the same property or añ 
part thereof. 

U S cli 66 § 249(272) 4M 270 12M 186 13M 291, 14M 554 16M 51 21M 51 34 

.M. 509. 

SEC. 4885. After death of party.— If a party dies after verdict or de-
£isiQn upon an issue of fact, and before judgment, the court may nevertheless 
,rnder judgment thereon; such judgment is not a lien on the real property 
•of the deceased party, but is payable in the course of administration on his es-
tate. 

U. S. cli. 66, § 251 (274). 20 M. 405; 27 M. 477. 

ENTRY OF JUDGMENT. 

'S'o. 4886. In judgment-book.— The judgment shall be. entered in the 
]udgment-book, and specify clearly the relief granted, or other determination 
of the action. 

G. S. ch. 66, § 250 (273). 10 M. 803; 13 M. 46; 14 M. 464, 537; 15 M. 63, 185; 19 M. 1'; 37 

M. 534. 

SEC. 4887. Upon verdict.— When a trial by jury has been had, judg-
ment shall be entered by the clerk in conformity to the verdict, unless the 
court orders the case to 'be reserved for argument or further consideration, or 
grants a stay of proceedings. 

.0-. S. ch. 66, § 247 (268). 2 M. 277; 12 M. 61; 14 M. 170; 22 M. 19. 

• JUDGMENT ROLL. 

SEC. 4888. What constitutes.— Inimediately after entering the judg- 
•'ment, the clerk shall attach together and file the following papers, which con-
s'titute the judgment-roll: 

First.— In case the complaint is not answered by any defendant, the sum-
mons and complaint, or copies thereof, proof of service and that no answer 
has been received, the report.; if any, and a copy of the judgment. 

Second— In all other cases, the summons, pleadings, or copies thereof, and 
.a copy of the judgment, with any verdict, decision or report, the offer of the 
defendant, exceptions, and all orders in any way involving the merits, and 
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necessarily affecting the judgment. If a statement of the case is made, the 
same may be attached to the judgment-roll, on the request of either party. 

G. S. ch. 66, § 252 (275). 24-M. 3; 37 M. 584; 40 N. 1. 164. 

SEC. 48S9. Same - Supplying lost papers.— If an original pleading 
or paper is lost, or withheld by any person, çbe court may authorize a copy- 
thereof to be filed and used instead of the original. 

G. S. ch. 66, § 253 (276). 

LIEN OF JUDGMENT. 

SEa. 4890. Security suspends.— That whenever judgment has been en-
tered in any 8uit or action, and a motion has been made and is pending for a 
new trial, or an appeal has been taken to the supreme court, the judgment 
shall cease to be a lien on the real estate of the defendant, upon paynent 
into court, as security of such judgment, the amount thereof, and such further 
sum as the court may by order direct and determine to be sufficient to secure 
all ipterest and costs that will probably accrue pending such appeal. 

1876, ch. 75: "An act regulating the lien of judgments." Approved February 10. 1876. 

SEC. 4891. Lien from time of docketing.— On filing a judgment-rol, 
upon a judgment requiring the payment of money, the judgment shall be 
docketed by the clerk of the court in which it was rendered, and in any othei 
county, upon filing in tle office of the clerk of the district court of such 
county a transcript of the original docket; and thereupon the judgment, from 
the time of docketing the same, becomes a lien on all the real property of the 
debtor in the county, owned by him at the time of the docketing of the judg-
ment, or afterward acquired; said judgment shall survive, and the lien thereof 
continue, for the period of ten years, and no longer. 

G. S. oh. 66, § 254 (277), as amended 1870, oh. 67. Amendment struck out the proviso "that. 
in any action upon such judgment, the judgment therein shall not he a lien upon the real 
property of the original judgment debtor." 1 M. 274; 4 M. 318; 5 M. 333, 409; 7 M. 513; 1O 
M. 303; 11 M. 78; 16 M. 230, 480; 17M. 69; 22M. 380; 37 M. 534; .38 M. 362; 34 M. 460;28M. 
249. 

SEC. 4892. Lien of judgments in United States courts.—Judgments. 
for the payment of money that have been heretofore or shall be hereafter 
duly docketed, either in the district or circuit court of the United States in 
and for the state of Minnesota, from the time of docketing the same become 
a lien on all tile real property of the debtor in the .ounty wherein said judg 
ment was rendered, and in any other county in the state, upon filing, in the 
office of the clerk of the district court of such county, a duly certified trari-
script of such docket. 

1S77, oh. 141, § 1: "Anact making the judgments of the United States courts liens on real 
estate the same as judgments in Itate courts." Approved March 3, 1877. 

SEC. 4893. Same - Docketing transcripts.— Whenever any such tran-
script shll be deliyered to the clet of the district court in and for any 
county in the state of Minnesota. the same shall be docketed in like mannei 
and have like eect, as if ,uçh judgment had been rendered in one of the dis-
trict courts in and for the state of Minnesota. 

187, oh. 141, § 2. 

SEc. 4894. Same - Authority to attorney general. - The attorney 
general of this state is hereby authorized to procure and publish a transcript 
of the docket of all jqdgments in the United States district and circuit courts 
for this state now in force, and furnish a copy thereof to the several clerks of 
the district courts of this state: provided, the expense of the same shall not 
exceed the sum of two hundred and fifty dollars. 

1877, ch. 141, § 3. 
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ASSIGNMENT OF JUDGMENTS. 

SEC. 4S95. How made.— Whenever t judgment is assigned, the assign-
ment thereof shall be in writing, under the hand and seal of the assignor, and 
shall by him be acknowledged before a justice of the peace, or any other 
officer authorized tO take the acknowledgment of deeds. 

1877, ch. 99, § 1: "An act relating to the assignment of judgments." Approved February 
26, 1877. 

SEc. 4896. Entry of assignment.— The instrument of assignment of 
any such judgment shall be filed in the court rendering the judgment, with 
the files in the action, and an entry thereof shall be made upon the docket; 
and until so filed, any such assignment shall be void as against creditors 
levying upon or attaching the same, and as against sbsequent purchasers in. 
good faith for value. 

1877, ch. 99, § 2. 

SEC. 4897. Rights saved— After a judgment has been assigned, and the 
assignment filed. as in this act provided, none but the assignee, his;agent or 

ttorney, shall have authority to receive or collect the amount due on such 
judgment or to take out execution to enforce the collection of such judgment: 
provided, that no assignment shall be construed or allowed to deprive at-
torneys of their lien or interest in any judgment, for their fees, costs and 
disbursements. 

1877, ch. 99, i 3. 

SATISFACTION OF JUDGMENT. 

SEC. 4S98. How entered.— Satisfaction of a judgment shall be entered 
in the judgment-book, and noted upon the docket, upon an execution returned 
satisfied, or upon an acknowledgment of satisfaction filed with the clerk, 
made in the manner of an acknowledgment of a conveyance of real property, 
by the judgment creditor, or, within.two years alter the judgment, by the at-
torney, unless a revocation of his authority is previously entered upon the 
register. And whenever a judgment is satisfied in fact, as to any one of sev-
eral defendants, an entry to that effect may be made in the judgment-book 
and docket. Whenever a judgment is satisfied in fact, otherwise than upon 
an execution, it is the duty of the party or attorney to give such acknowledg-
ment, and upon motion the court may compel it, or may order the entry of 
satisfaction to be made without it. Satisfaction of a judgment docketed upon 
transcript shall be noted on such docket, upon filing in the office of the clerk 
f the district court of the county vhere such transcript is filed, a certified 

copy of the instrnment of satisfaction on file in the office of the clerk of the 
district court of the county where the judgment was recovered. Whenever a 
judgment is satisfied, it is the duty of the clerk of the district court to give 
certified copies of instruments of satisfaction. Unless such revocation of an-
thority has been so previously entered upon the register, the attorney of record 
ina at any time within two (2) years alter the judgment, satisfy and discharge 
the same and the lien thereof,by a brief entry to that effect made on ti'e 
register, subscribed by such attorney, and witnessed and dated by the clerk 
of the court or his deputy. Any satisfaction made and acknowledged in the 
name of a partnership by a member of the partnership, shall be as valid and 

• binding as if executed and acknowledged by each individual iñember of the 
partnership; provided, that nothing herein shall be construed to apply to any 
case where such partnership has been dissolved prior to the making of such 
satisfaction.. 

G. S. cli. 66, 255 (286), as amended 1881, Ex. S. ch. 33 (November 22); 1889, ch. 95 (March 1). 
16 M. 451; 86 M. 155. 
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ACTIONS TO SET ASIDE JUDGMENTS. 

SEC. 4899. For fraud.— That in all cases where judgment heretofore has 
been or hereafter may be obtained in any court of record by means of perjury. 
subornation of perjury, or any fraudulent act, practice or representation of 
the prevailing party, an action may be brought by the party aggrieved to set 
aside said judgment, at any time within three years after the discovery by 
him of such perjury, subornation of perjury, or of the facts constituting such 
fraudulent act, practice or representation. Such action shall be commenced 
in the judicial district where such judgment was rendered, and in such action 
the court shall have and possess the same powers heretofore exercised by courts 
of equity in like proceedings, and may perpetually enjoin the enforcement of 
such judgnient, or command the satisfaction thereof, and may also compel the 
prevailing party to make restitution of any money or other property received 
by virtue thereof, and may also make such other or further order or judgment 
as may be just or equitable. 

Not to affect innocent parties.— Provided, that no rights or interests 
under any judgment obtained by means of such wrongful or fraudulent acts 
or practice of the prevailing party, acquired by third parties in good faith 
and without actual knowledge of such wrongful or fraudulent acts or practice, 
shall be affected by any such order or judgment made in the action terein 
provided for. 

Statute of limitations.— And provided furt/er, that when in any such 
action, pending the final determination thereof, the statute of limitation shall 
become a bar to the enforcement of such judgment, or to the commencement 
of an action thereon, and, in the action herein provided for, the validity of such 
judgment shall be established, such judgment may be enforced, or an action 
commenced thereon, at any time within one year after the final determination 
of the action herein provided for. 

1877, ch. 131: "Au act for the relief of judgment debtors." Approved February 20, 1877. 
29 N. 237; 26 N. 13; 38 N. 231; 40 N. W. 3)5. 

JUDGMENT WITHOUT ACTION. 

BY CONFESSION. 

• Sxc. 4900. When allowed.—A judgment by confession may be entered 
without action, either for money due, or to become due, or to secure any per-
son against contingent liability on behalf of the defendant, or both, in the 
manner prescribed by this chapter. 

G. S. ch. 82, § 1. 

SEC. 4901. On statement of confession.— A statement in writing shall 
be made, signed by the defendant, and verified by his oath, to the following 
effect: 

First. It shall authorize the entryof judgment for a specified sum. 
Second. If it is for money due, or to become due, it shall state concisely 

the facts out of which it arose, and show that the sum confessed therefor is 
justly due, or to become due. 

Third. If it is for the purpose of securing the plaintiff against a contingent 
liability, it shall state concisely the facts constituting the liability, and show 
that the sum confessed therefor, does not exceed the same. 

G. S. ch. 82, § 2. 7 M. 487; 27 N. 482. 

SEc. 4902. Entry of judgment.— The statement may be flied with the 
clerk of thedistrict court, who shall endorse upon it, and enter in a judgment- 
book, a judgment of the district court for the amount computed. The state-
ment and verification, w'ith the judgment endorsed thereon, become the judg-
ment-roll. 

G. S. ch. 82, § 3.' 
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SEC. 4903. On plea of confessicn.— Jqdgent. ay also be rendered in 
the district court in vacation, or in term, upon a plea of confession signed by 
'an attorney of such court, although there is no action then pending between 
the parties, if the following provision.s are complied with, and not otherwise: 

First. The authority for confessing such judgment shall be in some proper 
instrument, distinct from that containing the bond, contrapt, or other evidence 
of the demand for which judgment is confessed; 

Second. Such authority shall be filed with the clerk of the court in which 
the judgment is entered, at the time of filing and docketing such judgment. 

G. S. ch. 82, § 4, as amended 1870, ch. 68. Amendment struck out word "copy" in second 
subdivision and inserted "authority." 

SEC. 4904. Same - Entry of.— When the authority mentionel in the last 
•secion is filed wit:h the clerk of the district court, judgment may be entered 
thereon, in the same manner as is provided in section one of this chapter. 

G. S. cli. 82, 5. 
SEC. 4905. Effect of judgnents by confession.— Any judgment en-

tered, under either qf provisions of this cl4apter, in vacq.ticp, shall be as 
final and effectual as judgment rendered upon a verdict of a jury; ançl unless 
special provision is made for, sayof execution upqp suc jdgpe,nt,  xc-
t1Qi may issue immediately. 

0. 8. cli. 82, § 6. 
BY 5UBMISSION OF CONTROVERSY TO COURT. 

SEC. 4906. When and bow.— Parties to a matter in dispute which might 
be' the subject of a civil action niay,'  without action, aee. upon a'case con- 
taming the facts upon which the coiitroyersy depends, 'and present a subms-
sion of the same to any court which would have jurisdictioi if anacion had 
been brought; but it shall appear'bya'ffidait that the Cqntroersy is real, 
and the proceedings in good faith, to çleterwine the rights of the parties; the 
court shall thereupon hear and determine the case ata generator specia.l 
term, and render judgment thereon, as in civil actions: 

0. S. cli. 82, § 7. 

SEC. 4907. Judgment thereon.— Judgment shall be entered in the judg-
ment-book, as in other cases. 'The case, submission, and a copy of the judg-
merit, const,itute the judgment-roll, and judgmen,t maybe enforced in t,he same 
manner as if it had been rendered in an action, and is in the same manner 
subject to appaL 

U. S. ch. 82, § 8. 

PROCEEDINGS SUPPLEM NTARY TO TilE JUDGMENT. 

SEC. 490.8. In joint obiigations.— When ajudgment.i$ r.eçqyeed agit 
one or more of several persons jointly indebted upon an obligation, by pro-
ceeding.as provided by statute, thoe who were iot oiginal1y umoqed to 
'nsver the complaint ray be summoned to shosr ca Luse why they stip4 not 
be bound by the judgment, in the same manner à if .tbey1had  ben originally 
s umn1oned. 

G. S. ch. 66, § 256 (287). 
SEC. 4909. Death of judgment debtor after judgment.— In case of 

the death of a judgrnent' deltor, aftr judgment, the heirs, devisees, legatees, 
or personal representatives of the judgment debtor, or the tenants of real prop-
erty owned by h,iri, pd aeqte ly the  jiclgiien, may be simmoned to show 
cause why the jndgientsh9uld not ,penfo,ccecl agant.the.estate of the judg-
met debtor, in .thei,r ha,nds resppctively. Tle proceedings t,hreon are sub- 
jet to the p'o.v.jsions ç chapter ppoLac,ti,on by or ,gan,$t eect,9rs, a-
ministrators, legatees, heirs and devisees. 

U. S. ch. 66, § 257 (288). 
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SEC. 4910. Summons.— Said summons shall be subscribed by the attqrney 
Qf the judgment creditor, describe the judgment, and require the person su- 

oned to show cause within thirty days after the service of the suiqns, apd 
shall be served in the same manner as an ,qrdinary summons. 

G. S. ch. 66, § 258 (289). 
SEC. 4911. Affidavit to accompany summons.— The summons slall 

be accompanied by an affidit of the juc1gept creditor, or his attorney, that 
the judgment has not been satisfied, to hisknowleclge or information and be-
lief, and shall specify the amount due thereon. 

G. S. ch. 60, § 239 (290). 
SEc. 4912. Defenses.— Upon such surpmons,  the party summoned may 

answer within he tijie specified therein, denying le judgment, or setting up 
ny defence whjch has arisen subsequent.to the rendition thereof; if he is pro-

çeeded against according to section 1  two hindred and fifty-six, he may make 
the same defence which might have been made originally to the action, except 
the statute of limitations; if he is prqceeded against according to ction two 
undrd ind fifty-seven, he ay make tieame defnce vliqh ,e might aye 

rnade toan acti9n upop lhe judgnient. 
G. S. ch. 60, § 260 (291). 1  Secs. 490S, 4909, ante. 
SEC. 4913. Pleadings - Judgment.— The party issuing the sum mons 

may demur or repl .y to the answer, and the party summoned may demur to 
the reply, and the issue may be tried, and judgrnert and costs may be given, 
in the same manner as in an action, and enforced by execution, or the appli-
cation of property charged with the payment of the judgineut, may, if neëes-
sary, be compelled by attachment. 

G. S. ch. 66, § 261 (292). 

TITLE 3. 

1XECUTIONS. 

SEC. 4914. When may issue.— The party in whose favor judgment is 
given, may, at any time within ten years after the entry thereof, proceed to 
enforce the same, as prescribed by statute. 

0. S. ch.66, §262(293). 16M. 230; 17 M. 69; 19 M 347; 20 M. 194; 22M. 380; 38M. 361; 
38 N. W. 634; 26 M. 366. 

•SEc. 4915. After death of party.— Notwithstanding the death of a party 
after udgrnent, execution thereon against his property may be issued and ex 
equteci in the same manner nd with the thme effect as if he was till living; 
except that such exeGutlon cannot be issued within a yeat after his death 

0. 5. ch. 66, . 267 (298). .29 M. 296. 

• SEC. 4916. To whom.— When the execuiop s against p property of 
•te judgment debtor, it may be issued tQ t s,heriff o ny c9uty wre te 
judgment is docketed. Where it requires the delivery of real or personal prop- 
arty, jt al be issued t tle sheriff çf the p9pnty where th 	pperty or some 
3art thereof is situatd. Eutions may be issued at the sawSe tim tç differ-
ent counties. 

0. S. ch. 66, § 2Q8 (299). 

SEC. 4917. Kids Of.—Tbere are two kinds of writs of execution: one 
against the property of the judgrqent debtqr, and the, other for the delivery 
if the ppssession of real or pqrsonal property, r si9h deivry with catpges 
for th detenIipi, pr taking ad wtholding thcsaq. 

0.8. ch. 66, §263 (294. 
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SEC. 4918. Form and contents.— The writ of execution shall be under 
the seal of the court, subscribed by the clerk, tested in the name of the district 
judge, indorsed by the attorney of the party applying therefor, and directed to 
the sheriff, or coroner. when the sheriff is a party or interested; it shall intel-
ligibly refer to the judgment, stating the court, the county where the judg-
ment-roll. or transcript is filed, the names of the parties, the amount of the 
judgment, if it is for money, the amount actually due thereon, and the time of 
docketing in the county to which the execution is issued, and shall require the 
officer substantially as follows: 

Against property.— First. If it is against the property of the judgment 
debtor, it shall require the officer to satisfy the judgment, with interest, out 
of the personal property of such debtor, and if sufficient personal property 
cannot be foud, out of the real property belonging to him on the day when 
the judgment was docketed inthe county, or at any time thereafter not ex-
ceeding ten years. * And in case real property has been levied upon by virtue 

a writ of attachment, iii favor of the judgment creditor, in the same action 
in which the judgment was rendered, and the judgment creditor has, subse-
quently to such levy, paid the taxes upon the real property so attached, and 
filed in the office of the clerk of the court the receipt of the proper officer for 
such taxes, the said receipt shall be attached to and become a part of the 
judgment-roll, and the execution shall also specify the filing of such receipt, 
with the date of filing, date of receipt, and amount thereof; and in case of the 
sale under execution of any such real estate, the proceeds of such sale, after 
deducting the costs and expenses thereof, shall be first applied to the payment. 
of the amount so paid for taxes, with the interest accrued th ereon.* 

Against property held by heirs.— Second. If it is against real or personal 
property in the hands of personal representatives, heirs, devisees, legatees, ten-
ants of real property, or trustees, it shall require the officer to satisfy the 
judgment, with interest, out of such. property. 

Against joint defendants.—Third. If it is against defendants jointly 
indebted upon a contract, a part of whom only have been summoned in the 
action, it shall issue in form against all the defendants, but the attorney of 
the party causing it to be issued shall indorse thereon the names of.those 
defendants who were not summoned, and such execution shall not be levied 
upon the sole property of any such defendant; but it may be collected out of 
the personal property of any such defendant owned by him as a partner with 
the other defendants summoned, or any of them. 

For delivery of property.—Fourth. If it is for the delivery of the 
possession of real or personal property, it shall require the officer to deliver the 
possession of the same, particularly describing it, to the party entitled thereto, 
and may, at the same time, require the officer to satisfy any costs, charges, 
damages, rents or profits, recovered by the, same judgment, out of the personal 
property of the party against whom it was rendered, and the value of the 
property for which the judgment was recovered, to .be specified therein, if a 
delivery thereof cannot be had; and if sufficient personal property cannot be 
found, then out of the real property, as provided in the first subdivision of 
this section, and in that respect it shall be deemed an execution against prop-
ertv. 

G. S. ch. 66, § 264 (295), as amended 1877, ch. 17 (March 3). Amndment between * 	25 
M. 441; 16M. 426. 	 - 

Sxc. 4919. Return - Renewal.— The execution shall be made return-
able within sixty days after its receipt by the officer to the clerk with whom 
the judgment-roll is filed (but the judgment creditor or his attorney may, at 
any time within said sixty days, demand the money received and collected by 
said sheriff upon execution in his hands, and the sheriff shall immediately pay 
the same over to said judgment creditor or his said attorney, after deducting 
his proper fees thereon.)* On the return of an execution unsatisfied in whole 
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or in part, or just before th expii'tion of the period of sixty days, the cleric 
may enew the same for 'a further period of sixty days on the oral or written 
request of the judgment creditor or his attorney, by endorsing on said execu-
tion the words following: "Renewed sity days from the date hereof at the 
request of the judgment creditor;" to which endorsement he shall add the 
true date of maling the same and attest the same by his signature and the seal 
of the court, and shall thereupon deliver the same, so endorsed, to the officer 
returning the same; and such renewal shall have the effect of extending the 
life of the execution for an additional period of sixty days, fully preserving 
all levies nade and rights acquired under the execution before such renewal, 
and such execution. may be again so renewed, from time to time, by endorse-
ment by the clerk as aforesaid, with the same effect as such first renewal. 

G. S. ch. 66, § 265 (296), as 'amended 1871, ch. 61 (February 15); 1881, Ex. S. ch. 4 (Novem-
ber 22). Above e  is section before amended. Acts 1871 added matter below C,  Acts 1881, 
Ex. S. cli. 4, inserted matter between * C, 29 M. 89. 

SEC. 4920. Enforcement.—Where a judgment requires the payment of 
money, or the delivery of real or personal property, the same is enforced in 
these respects by execution, as provided in the last three sections. Where 
it requires the performance of any other act, a certified copy of the judgment 
may be served upon the party against whom it is given, or upon the person 
or officer who is required thereby, or by law, to obey the same, and his obedi-
ence thereto enforced. If he refuses, he may be punished by the court as for 
contempt. 

G. S. ch. 66, § 266 (297). 
LEVY. 

SEc. 4921. Manner of.— The sheriff shall execute the writ against the 
property of the judgment debtor, by levying on the propert, collecting the 
things in action, or selling the same, if the court so orders, selling the other 
property, and paying to the plaintiff the proceeds, or so much thereof as will 
satisfy the execution. 

G. S. cli. 66, § 284 (316). 10 M. 323; 23M. 50. 
SEC. 4922. Property subject to levy.— All goods, chattels, real or per-

onál, and all property, real, personal or mixed, including all rights and shares 
in the stock of any corporation, all rnoney,.bills, notes, book-accounts, debts, 
credits, and other evidences of indebtedness, belonging to the a  judgment 
debtor, may be levied upon and sold on execution. Until a levy, property not 
subject to the lien of the judgment is not affected by the execution. 

G. S. cli. 60, § 269 (300), as amended 1875, cli. 62. Approved February 16, 1875. Amend-
ment struck out word "defendant" at * and inserted "judgment debtor." 16 M. 148; 25 M. 
171. 

SEC. 4923. Levy on real property.—TJpon property subject to the lien 
of the judgment, a minute by the officer on the execution of the time when 
said execution was delivered to him, stating that at such time he levied upon 
such property (describing it), shall be deemed a sufficient levy.*  And the 
officer, at the request of the judgment creditor, may, at any time before or at 
the time of the execution sale, or during the progress of sale, release such 
property, or such part thereof as may not have been actually sold, from such 
levy, before satisfaction in full of the judgment; and the judgment, or such part 
thereof as shall not have been actually satisfied by a payment or sale, and the 
lien thereof, shall not be in any way affected by such levy and release, but 
the same shall remain in full force and effect to the same extent as if no levy 
had been made. 

G. S. ch. 66, § 270 (301), as amended 1871, ch. 62. Amendment below, . 16 M. 13; 27 M. 
276. 

SEC. 4924. Levy on personal property.— Personal property, capable 
of manual delivery, shall be levied upon by the officer taking it into his custody. 

G. S. ch. 66, 271 (302). 'SM. 397; 21 M. 193; 26 M. 144. 
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SEC. 4.925. Same - When cannot be removed.— When an execution 
is levied upon  articles of personal estate which, by reason of their bulk or 
other cause, cannot be imniediately removed, a certified copy of the execution 
and return may, within three (3) day$ thereafter, be deposite in the office of 
the clerk * or recorder of the city, village or town * in Which said articles are,; 
and such levy shall be valjd and effectual as if the articles had been retained 
n the possession and custody of the officer. 
G. S. ch. 66, § 272 (303), as amended 1881, cli. 63. Approved February 18th. Amendment 

struck out at * "of the city or town," and inserted matter between * 	35 M. 391. 

S,xc. 4926. Same.— The clerk hatl receive and file all such copies, noting 
thereon the time when received, ançl keep them safely in his office, and also 
enter a note thereof, in the order in which they, are received, in the books kept 
f.or making entries of mortgages of personal property; which entry shall con-
tain the names of parties to the suit and the date, of the entry. The clerk's 
fee for this service shall be twenty-five cents, to be paid by the officer, and 
included in his charge for the service of the execution. 

S. ch. 60, 273 (304). 28 M. 473. 

SEC. 4927. Choses in action.— Other personal property shall be levied 
on by leaving a certified copy of the execution, and a notice specifying the 
property levied on, with a person hokl,ing the same; or if a debt, with the 
debtor; or if stock or interest in stock of a corporation, with the president or 
other head of the same, or the secretary, cashier, or managing agent thereof. 

G. S. cli. 66, § 274(305). 3M. 397;30 M. 190. 

SEC. 4928. On money.—Whenever any gold, silver or copper coin, or 
any bills or other evidence of debt isued by any moneyed corporation, or by 
the government of the United States, and circulated as money, is seized upon 
execution, the officer shall pay and return the sitme as so much money col-
lected; but if the same does not, at the time anti place of such seizure, 'circu-
late at par, the officer shall make sale thereof as in other cases. 

G. S. ch. 66, § 277 (308). 

SEC. 4929. On growing crops.— A levy may 'be made upon grain or 
grass while growing, and upon any other ünharvested crops; but no sale 
thereof shall' be made, under such levy, until the, same is ripe, or fit to be har-
vested; and any levy thereon, by virtue of an execution issued by a justice 
of the peace,*  or any court of record, shall be continued beyond the return- 
day thereof, if' necessary, and remain in life; and the execution thereof may 
be completed at any time within thirty days after $uch grain, grass, or other 
unhar.vested crop is ripe, or fit to,be harVested. 

G. S. ch. 66, § 283 (315). as amended 1871, ch. 63 (February 17). Amendment inserted at * 
"or any court of record." 27 M. 529; 35 M. 389. 

SEC. 4930. On chattels pledged or mortgaged.— Vhen goods or chat-
tels al:e  pledged or mortgaged for' 'the payment of money, or the perforrnanc 
of apy contract Or agreement, the right and iaterest  in si,ch goods of the per-
son riaking such pledge or mortgage may be sold on execution against him, 
and th purchaser shall acquire al the right and intrst of the deiendant, or 
judgmep,t debtor apd be entitled to the p9ss,esion 9f such goods and chattels, 

n complying with te terms a,nd conçlitions f the pledge or mortgage. 
G. S. ch. 6, § 278 (309), as amended 188?, ch. 60. Approved March ?d. Amendment inserted 

word mortgage. 	 ' 	' . 
INVENTORY. 

SEC. 4931. Make and return.— The officer shall make a full inventory 
of the property levied on, and return ,the same with the execution. 

U. S. ch. 60, § 276 (307). 5 M. 333. 

SEC. 493,2. Serve copy on judgment debtor.— The ocer shall at or 
before the time ot posting of notices ot sale sere a copy of the execution and 
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inëntory certified by him, upon the * judgment dbtor, if he. can be  fôu'nd 
within the county; if he is a resident thereof but cannot be founi therein the 
said officer shall leave such copy at the usual place of tbode of the said judgL 
rneñt debtor with some person of suitable age and discretion then: resident 
therein. 

G. S. ch. 66, § 275 (306), as amended 1875, cli. 63 (February 16); 1879, cli. 22 ('ebruary 28). 
Acts 1875 struck out word defendant at * and inserted "judgment debtor." Acts 1879 in. 
seited after "officer shall"" at or before (he time Of posting of notices of sale." 

SALE. 

Ste. 4933. When and how made.— A sale shall be made by aucti9n, 
between nine o'clock in the mo'ning and sunset, in the county where the 
premises or some part thereof is situate; after sufficient property has been 
sold to satisfy the executioii, no more shall be sold; neither the officer h'o1d 
ing the execution nor his deputy can purchase; when the sale is of personal 
property capable of manual delivery, it shall be *ithin vie of those who at-
tend the sale, and be sold in such parcels a are likely to bring the highest 
p'rice; and when the sale is of real propCrt, aiVd consisting' Of several known 
tracts or parcels, they shall be sold separately; or when a portion of SCOh 
seal property is claimed by a third person, and he requires it to bd sold sepaL 
rately, such portion shall be thus sold. 

G. S. ch. 66, § 287 (319). 24 M. 288. 

SEc. 4934. Notice of sale.— Before the sale of personal property on exe-
cution, notice thereof shall be given as follows: 

First.— By posting written or printed notice of the time and place of sale, 
in three public places of the county where the sale is to take place, tan ds 
successively. 

Second.— When real property is sold upon judgment, decree or execution, a 
similar notice describing the property with sufficient certainty to enable a per-
son of common understanding to identify it, shall be posted for six weeks 
successively in three public places of the county here the property or so1e 
part thereof is ituated, and a copy thereof shall be published once a week fdr 
the same period in a newspaper printed and published in the county, if there 
is one, or if there is none, * then in a newspaper printed and published in áñ 
adjoining county, and if there is no such newspaper, * then in a newspaper 
printed and published at the capital of tile state. 

G. S. ch. 66, § 2S5 (317), as amended 1867, cli. 68, § 2. Amendment between * * 32 M. .547. 

SEc. 4935. Selling without notice - Penalty.— An officer selling with-
out the notice prescribed by the last section shall forfeit one hundred dollars 
to the aggrieved party, in addition to his actual damages; and a person tak -
ing down or defacing the notice posted, if done before the sale, or the satis-
faction of the execution, and without the consent of the parties, shall forfeit 
fifty dollars; but the validity of the sale is not affected by either act, either 
as to third l)erSons,  or parties to tile action. 

G. S. ch. 66, § 286 (318). 3 M. 222; 21 M. 175. 

Ste. 4936. Certificate of sale of real estate.— Whenever any sale of 
real property is made upon any execution, or pursuant to any judgment, de-
cree or order of a court (except when otherwise specified in such judgment, 
decree or order), the officer shall make and deliver.to the purchaser a certifi-
cate, uiider his hand and seal, containing— 

First.— A description of the execution, judgment, decree or order under 
which such sale is made. 

Second.—A description of the real property sold. 
Third.— The l)rice  paid for each parcel sold separately. 
Fourth.— The date of the sale, and the name of the purchaser. 
Fifth.— When subject to redemption, it shall be so stated. 
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Said certificate shall be executed, proved or acknowledged, and recorded, as 
required by law for the conveyance of real estate,*  and shall be p7'imafacie 
evidence of the facts therein stated. 

Sales heretofore made.— t And in case of any such sale heretofore made, 
upon which no certificate has been made or delivered by the officer, such officer 
or his successor in office may make and deliver to the purchaser such certifi-
cate, at any time within ix months after the passage of this act; and any 
certificate upon any such sale heretofore made, whether such certificate has 
heretofore been or shall hereafter be made and delivered by such officer, may 
hereafter be recorded with like force and effect as if recorded within the time 
originally provided therefor. 

G. S. cli. 66, § 289 (321), as amended 1876, cli. 45 (February 25); 1877, cli. 31 (February 17); 
1877, cli. 32 (March 5). Acts 1876 struck out at * "within twenty days after such sale." Acts 
1877, ch. 31, added after * "and shall be prima facie evidence of the facts therein stated." 
Acts 1877, ch. 32, added matter after . Acts 1873, cli. 53 (ante, §4154), legalized deeds thereto-
fore made by successor of sheriff. 1 M. 427; 7 M. 8; 34 M. 460; 30 M. 163. 

SEC. 4937. Same to operate as a conveyance.— Such certificate, so 
proved or acknowledged and recorded, shall, upon tile expiration of the time 
for redemption, operate as a conveyance, to the purchaser or his assigns, of 
all the right, title and interest of the person whose property is sold, in and 
to the same, at the date of the lien UOfl which the same was sold, without 
any other conveyance whatever. 

G. S. cli. 66, § 290 (322). 5 M. 409; 29 M. 204. 

SEC. 4938. Where sale irregular, or judgment reversed.— If the 
purchaser of real property sold on execution, or his successor in interest, is 
evicted therefrom in consequence of irregularity in the proceedings concern-
ing the sale, or of the reversal or the discharge of the judgment, he may 
recover the price paid, with interest, from the judgment creditor; such judg-
ment creditor, if the recovery was in consequence of the irtegularity, shall 
thereupon be entitled to a new execution on the judgment,. at any time 
within ten years after such eviction, for the price paid on the sale, with 
interest; and for that purpose the judgment shall be deemed valid against the 
judgment debtor, his personal representatives, heirs or devisees; but not against 
a purchaser in go9d faith as an incumbrancer where title or incumbrance has 
accrued before a levy on such new execution. 

G. S. cli. 66. § 297 (329), as amended 1868, cli. 82. 

SEc. 4939. Purchaser's interest subject to attachment or judg-
ment.— The interest acquired upon any sale is subject to the lien of any at-
tachment or judgment duly made or docketed against the person holding the 
same, as in case of real property; and may be attached or sold upon excution, 
in the same manner. 

G, S. oh. 66, § 295 (327). 31 M. 283. 

CONTRIBuTION AND SUBROGT1ON. 

Sxc. 4940. Between debtors and sureties.— When property liable to 
an execution against several persons is sold thereon, and more than a due 
proportion of the judgment is levied upon the property of one of them, or one 
f them pays, without a sale, more than his proportion, he may compel Con-

tributions from the others; and when a judgment is against several, and is 
upon an obligation of one of them as security for another, and the surety 
pays the amount, or any 1)art  thereof, either by sale of his property, or before 
sale, he may compel repayment from the principal. In such cases, the person 
so paying or contributing is entitled to the benefit of the judgment, to.enforce 
contribution or repayment, if, within ten days after his payment, he files with 
the clerk of the court where tile judgment was rendered, notice of his pay-
ment, and claim to contribution or repayment; upon filing such notice, the 
clerk shall make an entry thereof in the margin of the docket. 

G. S. cli. 66, § 293 (330). 37 M. 110. 
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REDEMPTION. 

SEC. 4941. • Property subject to redemption.— Upon the sate of real 
property where the estate sold is less than a leasehold of two years unexpired 
term, the sale is absolute; in all other cases the property sold is subject to re-
demption as provided by law. 

G. S. ch. 66, § 288 (320). 

SEC. 4942. By whom.— Real estate sold upon execution, judgment or 
decree, may be redeemed - 

First. By the judgment debtor, his heirs or assigns; 
Second. By a creditor having a lien, legal or equitable, on the real estate 

or some part thereof, subsequent to that on which the same was sold. Ored-
itors shall redeem in the order of their respective liens. 

0. S. ch. 66, § 291 (323). '7 M. 432; 21 M. 132. 

Sxc. 4943. Order of.— The judgment debtor, his heirs and assigns, may 
redeem within one year after the day of sale, by paying to the purchaser the 
amount of his bid, with interest thereon at the rate of seven, per cent, per 
annum, and if the purchaser is a creditor having a prior lien, the amount 
thereof with interest. If no such redemption is made, the senior creditor may 
redeem within five days after the expiration of said year, and each subsequent 
creditor within live clays after the time allowed all prior lien-holders as afore-
said, by paying the amount aforsaid, and all liens prior to his own held by 
the party from whom such redemption is made: provided, that no creditor 
can redeem unless, within the year aforesaid, he files notice of his intention 
to redeem in the office of the clerk of the court where the judgment i 
entered. 

G. S. ch. 66, § 292 (324). 29 M. 436. 

SEC. 4944. How made.— The person desiring to redeem shall pay to the 
person holding the right acquired under such sale, or for him to the sheriff or 
clerk of the district court of the county in which such real property is situated, 
the amount required by law for such redemption, and shall produce to such 
person or officer: 

First. .A certified copy of the docket of the judgment, or deed of convey-
ance or mortgage, or of the record or files evidencing any other lien, under 
which he claims the right to redeem, certified by he officer in whose custody 
such docket, record, file or files shall be; 

Second. Any assignment necessary to establish his claim, verified by the 
affidavit of himself, or of a subscribing witness thereto, or of some person ac-
quaintecl with the signature of the assignor; 

Third. An affidavit of himself or his agent, showing the amount then 
actually due on his lien.. 

G. S. ch. 66, § 293 (325). 7M. 432; 21 M. 132; 29 M. 204. 

SEC. 4945. Certificate of redemption.— The person or officer from 
whom such redemption is made, shall make, and deliver to the person redeem-
ing, a certiflcateunder his hand and seal, containing: 

First. The name of the person redeeming, and the amount paid by him on 
such redemption; 

Second. Adescription of the sale from which such redemption is made,. 
and of the property redeemed; 

Third. Stating upon what claim such redemption is made, and if upon a 
lien, the amount claimed to be due thereon at-the date of redemption. 

Such certificate shall be executed, and proved or acknowledged, and recorded, 
as provided by law for conveyance of real estate; and if not so recorded within' 
ten days after such redemption, such redemption and certificate is void, as 
against any person in good faith making redemption from the same person or 
lien. If such redemption is made by the owner of the property sold, or his 
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heirs or assigns, such rdemption annuls such sale; if by a creditor holding a 
lien on the property, or some part hereof, said certificate, so executed, and 
proved or acknowledged, and recorded, operates as an assignment to him of 
thd ightacquited undei stibh aie;subjec't to such right of any othei person 

as is'or may bepi'ovidd b lai. 
G. S. ch. 66, § 294 (326). 

SEC. 4946. Waste before redemption.—TJntil the expiration of the 
time allowed for redemption, the coutt may restrain the commission Of aste 
on the property, by order granted with or without nOtice, onappliction of the 
purchaser or judgment creditor; bUt it i not *ast'e foi the person in possession. 
of the propeity at the tirneof sale; or ehtitled to possessionaftrward ddring 
the period allowed for redemption, to cOiitinué to ue it in the sätne manne 
in which it was previously uSed, ot to ue it in the ordinary coUrse of hus-
bandry, or to make the necessary repairs of buildings theieon, or to uO woOd 
or timber on the property therefor, or for the repairs of fences or for fuel in 
hiS family, while lie occupies the prOperty. 

G. S. ch. 66, § 296 (328). 34M 461. 

PROPERTY EXEMPT FROM EXECUTION. 

SEC. 4947. Enumerated.— No property hereinafter mentioned or repre-
sented shall be liable to attachment, or sale on any final process, issued from 
any court in this state. 

First. The fanlily bible; 
Second. Family picturçs, school-books or library, and musical instraments 

for use of family; 
Third. A seat or pew in any house or place of public worship; 
Fourth. A lot in any burial ground; 
Fifth. All wearing apparel of the debtor and his family; all beds, bed-

steads and bedding, kept and used by the debtor and his family; all stoves and 
appendages put up or kept for the use of the debtor and his family; all cook-
ing utensils; and all other household furniture not- herein enumOrated, not ex-
ceeding five hundred dollars in value; * also all moneys arising from insdrancO 
of any property exempted from sale on execution, 'hèn such property has 
been destroyed by fire. 

As amended 1878; cli. 12, b addihg beIo 	. 8 M. 207; i8M. 361; 3M. 419; 2 M 485. 

Sixh. Three cow's, ten swine, one yoke of oxen and horse, or, in lieu of 
one yoke Of oxen and a horse, a spàn of horses or mules, twenty sheep, and 
,the wool from the same, either in the raw material or manufactured into yarn 
or cloth; the necessary food for all the stock mentioned in this section for one 
yëa1's support, either provided or growing, or both, as the debtor may choose; 
also, one wagon, cart or dray, one sleigh, two plows, one drag, anti othel' farm-
ing utensils, including tackle for teams, not exeeding three hundred dollars 
in value; 

Seventh. The provisions for the debtor and his family necessary for one 
year's support, either provided or grow' ing,or both, and fuel necessary for one 
year; 

Eighth. The tools and instruments of any mechanic, miner, or other per- - 
son, usd and kept for the purpose of carrying on his trade, and, in addition . 

 thereto, stock in trade, including articles or goods manufactured in whole or 
in part by him, not exceeding four hundred dollars in value; the library and 
implements of any professional man; all of which articles hereinbefore in -
tended to be exempt shall be chosen by the debtor, his agent, clerk or legal 
representative as the case may be. * In addition to the articles enumerated in 
this section, all the presses, stones, type, cases, and other tools and implements 
used by any copartnership, or by any printer, publisher or editor of any news-
paper, and in the printing or publication of the same, whether used personally 
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by said copartnership, or by any such printer, publisher, or editor, or by any 
persons hired by him to use them, not to exceed in value thesum of two thou-
sand dollars, together with stock in trade not exceeding foir hundred dollars 
in value, shall be exempt from attachment, or sale on any final proces, issued 
from any court in this state. 

As amended 1876 cli. 43. by adding below*.  As amended 1881, ch. 25, by including th 
manufactured articles. 2 M. 89; 18 M. 361. 

Ninth. One sewing machine. 
Added by acts 1868, ch. 72. 
Tenth. Necessary seed grain for the actual personal use of the debtor, for 

one season, to be selected by him; not; however, in any case, to exceed the 
following kinds and amounts respectirely, viz.: fifty bushels of wheat, fifty 
bushels of oats, fifteen bushels of potatoes, three bushels of corn, and thirty 
bushels of barley,*  and binding material sufficient for use in harvesting the 
crop raised from the seed grain above specified. 

Added by acts 1871, cli. (15, as amended 1885, cli. 34, Amendment below * 

Eleventh. The wages of any person or of the minor children of any person 
in any sum not exceeding twenty.five dollars due for any services rendered by 
any such person or the minor children of any such person for any other per-
son during thirty clays preceding the issue ot any process of attachment, gar-
nishment or execution in any action against any such person or persoPs shall 
be exempt from such process. 

Added by acts 1872, ch. 71, as amended 1873, cli. 69, by striking out "not to apply to single 
laborers on railroads." 1879, cli. 5, by striking out $50 and inserting $20. 189, ch. 204, by in-
creasing amount to $25 and decreasing time from ninety to thirty days. Before acts 1889, this 
subdivision was expressly limited to laborers, male and female, and minor children of laborers. 
Act 1889 substitutes word person, but is entitled: "An act to fix the amount of wages of 
laborers exempt from process of attachments, garnishments or execution." 

Actual residence.— Provided, however, that the exemptions provided for 
and em braced in subdivisions six, seven, eight; nine, ten and e]even, of section 
two hundred and seveity•nine, shakl  extend only to debtors having an actual 
residenpe in this state. 

.G. S. ch. 66, 	279 (310), as amended 1868, cli. 72; 1870, ch. 69; 1871, ch. 65; 1872, cli. 71; 
1873, oh. 69; 1875, cli. 64; 1876, ch. 43; 1378. cb. 12; 1879, ch. 5; 1881, cli. 25; 1885, cli. $4; 
1889, ch. 204. Exemption of money coming from benevolent associations, ante, 	2727, 2729. 
Exemption of homestead, ante, 	3941-3949. 3M. 419; 22 M. 485; SM; 207; 18 M. 361; 7 M. 
184; 2 M. 89; 18 M. 301; 27 M. 135, 608; 35 M. 343, 990; 31 M. 546. 

SEC. 4948. Earnings of minor children.— The earnings of any minor 
child of any debtor within this state, or the proceeds thereof, shall not be liable 
to attachment, garnishment, or sale ofl any final process of a court, in an no-
tion against such debtor, by reason of any debt or liability of such debtor not 
contracted for the special benefit of such minor child. 

1867, ch. 80. 

Sxc. 4949. When, not exempt - Purchase-money.— The property 
hereinbefore mentioned is not exempt from any attachment issued in any ac-
tion for the purchase-money of the same property,or from an execution issued 
upon any judgment rendered therein. 

G. S. ch. 66, 280 (311). 11 M. 475; 16 M. 487; 22 M. 144; 23 Itt. 454; 34 M. 280. 

SEC. 4950. Levy on excess allowed,— When the officer holding an ex-
ecution against any person is of the opinion that such person has more prop-
erty of the classes specified in section two hundred and seventy-nine.than is by 
law exempt, he may levy on the whole of any one class, and forthwith make 
an inventory thereof, and cause the same to be appraised at its cash value by 
two disinterested freeholders of the precinct where such property may be, on 
oath to be administered by him to such appraisers. If such appraisal exceeds 
the amount by law exempt of that class, the debtor may thereupon forthvih 
select of such property an amount not exceeding in value, as so appraised, 
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the amount exempt, and the balance shall be held and applied by said officer 
as in other cases. If neither the debtor nor his agent appears and makes 
such selection, the officer shall make the same. If one or more indivisible 
articles of any such class is of greater value than the whole amount exempt 
of that class, the officer shall sell the same, and, after paying to the debtor the, 
amount exempt of that class, shall apply the residue in discharge of his said 
process. 

G. S. ch. 66, § 282 (314). 35 M. 391. 

SEC. 4951. Liability for taking exempt property.— Whenever any 
personal property exempt as aforesaid, is levied upon, seized or sold by virtue 
of any execution, or wrongfully an,d unlawfully taken or detain'ed by any 
person, thedamagessustained by the owner thereof, by reason of. such levy, 
seizure or sale, or such unlawful detention or taking, and any judgment re-
covered therefor, shall be exempt from attachment, exee,i:ition, or other pro. 
ceeding whereby any creditor of such owner seeks to apply the, same•to the 
payment of his debts. 

G. S. ch. 66, 281 (313), as amended" 1877, ch. '80. Approved February 23d. Amendment 
inserted "wrongfully and unlawfully taken or detained by any person" and "such unlawful 
Uetention or taking." 3 M. 419. 

STAY OF, EXECUTION. 

SEC. 4952. Bond for.—Execution upon any judgment, rendered for the 
recovery of money only, in any district court of this state, may be stayed for 
the period of six months: provided, that, in order to obtain such stay, the 
party applying therefor shall, within ten days after judgment is.rendered and 
docketed, file a. bond, with two or more responsible freeholders of this state 
as sureties, with the clerk of the court in which said judgment was. rendered,, 
in double the amount of the judgment and costs, which bond shall first be ap-
proved by the judge of 'said court, or the court commissioner of such county, 
conditioned that the judgment debtor will pay the amount of such judgment, 
interest an4 costs, within the time for which said stay is granted, anti for the 
authorizing and empowering the istling of an execution for. such amount 
against the judgment debtor and sureties, upon default of such payment: pro-
rnded, that the interest to be allowed shall be at the rate of twelve per cent. 
per annum on the amount of the judgment, including the costs. 

1877, ch. 76, § 1: "An act providing for a stay of execution on judgments rendered in the 
district courts of this state for the recovery of money only." Approved February 24, 1877, 

SEC. 4953. Sureties justify.— Each surety must justify, by a1Edavit, that 
he.is.a resident and freeholder of this state, and worth the amount specified 
in the undertaking, above his debts ;  and liabilities, and exclusive of his prop 
erty exempt from execution. 

1877, ch. 76, § 3. 	,. 

SEC. 4954. Sufficiency.— The bond herein prescribed shall run to the 
judgment creditor, his executors, administrators or assigns, a copy of which 
shall be served on the judgment creditor, his agent or attorney, if resident of 
the county wherein the judgment' was rendered, within ten days from such 
rendition; and the judgment creditor may except to the bond or .the suffi-
ciency of the sureties, and upon notice, or by order to show cause, the court 
may, in its discretion, order the execution to issue at once, notwithstanding such 
bond, unless the judgment debtor give such further bond and sureties as shall 
be deemed sufficient by the court; and the court may require the proposed 
sureties to justify orally, if required by the judgment creditor; and for cause 
shown, the court may require a still further bond and sureties at any time, 
and, in default thereof, may order execution to issue. 

1877, ch. 76, § 4. 

SEC. 4955. Stay - After levy.— If the stay herein provided shall be. 
granted after an execution shall have issued, or after levy made, then and in 
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that case the levy shall be released, and the execution returned, with the 
cause of such return thereon noted by the officer. 

1877; ch..76.$ 6.. 	 S 

SEC. 4956. Execution against debtor and sureties.— If thejüdgment, 
interest and costs be not paid at the expirationof the timofor vhich the same 
may have been stayed, the judgment creditor may have execution issued 
against the judgment debtor. and his sureties, for the atnount of •  such judg. 
nent, costs and interest as aforesaid. 

1877, cb. 76,.2. 

SEC. 4957. Return on execution.— Every officer to whom an execution 
shall issue against sureties, as provided in the preceding sections; shall certify, 
in his return thereon, whether the same, and what amount, if any, was col-
lected from the sureties, and the true date of such collection. 

1877, oh. 76, §5. 

PROCEEDTNGS SUPPLEMENTARY TO THE EXECUTION. 
SEC. 4958. Order to appear and disclose.— When an execution against 

property of the judgment (lebtor or of any of several debtors in the same 
judgment, is issued to the sheriff of the county where said debtor resides, or. 
if he does not reside in this state, to the sheriff of the county where the judg-
ment roll, or a transcript of a justice's judgment is filed, is returned unsatis-
fied, in vhole or in part, the judgment creditor is entjtled . to an order from 
the.judge of the. district court of the judicial district where the. debtor re-. 
sides, requiring such judgment debtor, or if a corporatin, any officer.thereof, 
to appear and answer concerning his or its property before the judge . of 
the district in which such debtor resides or where such corporation has art 
officer, or before a referee appointed by such judge, at a time and place speci-
fied. .in said order. *Providecl, that if the judgment debtor or other person 
required to attend and be examined, as prescribed in this title, or officer of a 
corporation required to attend in its behalf, is at the time of the service of the 
order upon him, a resident of the state, or then has an office within the state 
for the regular transaction of business in person, he cannot be compelled to 
attend pursuant to the order or to any adjourn inent, at a place without the 
county wherein his residence or l)lace of business is situated. 

G. S. ch. 66, § 299 (337), as amended 1889. oh. 106. Approved February 26th. Amendment 
struck out at f ' from which the execution was issued" and inserted of th judicial district 
where the debtor resides," and added matter below *• 9 M. 270; 10 M. 518; 25 M. 264. 

SEC. 4959. Warrant of arrest instead of order.— Instead of the order 
requiring the attendance of the judgment debtor, as provided in the last see-
tioñ, the judge may, upon proof by affidavit that there is danger that the 
debtor will leave the state, or conceal himself, issue a warrant requiring the 
sheriff of any county where such debtor is, to arrest him and bring him before 
such judge; upon being brought before the judge, he may be examined on 
oath, and ordered to give bond, with sureties, that he will attend from time 
to time before the judge or referee, as he shall direct, during the pendency of 
the proceeding, and until the final determination thereof, and will not in the 
meantime dispose of any portion of his property not exempt from execution; 
in default of giving such bond, he may be committed to jail, by warrant of 
the judge, as for a contempt. 

G. S. cb. 66, § 300 (338). 

SEC. 4960. Examination of debtorof judgment debtor.— After the 
issuing or return of an execution against property of the judgment debtor, or 
of any one of several debtors in the. same judgment, and upon proof by affi-
davit or otherwise, to the satisfaction of the judge, that any person or corpo-
ratipn has property of the judgment debtor, or is indebted to him in an amount 
exceeding, ten dollars, the judge may by an order require such person or cor- 
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poration, or any officer or member thereof, to appear at a specified time and 
place, and answer concerning the same; the judge may also, in his discretion, 
require notice of such proceeding t be given to any party in the action, in 
such manner as may seem to him proper. 

1867, ch. 61: "An act to amend title 24 of cli. 66 of G. S., relating to civil actions," by add-
ing thereto the following. Approved March 1st. 30 M. 488. 	 - 

SEC. 4961. Same - Pay to sheriff.— After the issuing of execution 
against property, any person indebted to the judgment 1ebtor may pay to the 
sheriff the amount of his debt, or so much thereof as may be necessary to sat-
isfy the execution, and the sheriff's receipt is a sullicient discharge for the 
amount so paid. 

G. S. ch. 66, § 301 (339). 
HEARING - APPEAL. 

SEC. 4962. Examination under oath - Duty of referee.— If the ex-
amination is before a referee, the testimony and proceedings shall be certified 
by him to the judge; all examinations and answers before a judge or referee, 
under this chapter, shall be on oath, except that when a corporation answers, 
the answer shall be on the oath of an officer thereof. 

G. S. ch. 66, 303 (341). 

SEC. 4963. Questions - No excuse from answering.— No person 
shall, on examination pursuant to this chapter, be excused from answering 
any question on the ground that his examination will tend to convict him of 
the commission of a fraud; but his answer shall not be used as evidence 
against him in any criminal  proceeding or prosecution. 

G. S. ch. 60, § 308 (346). 

SEC. 4964. Witnesses - Appeal.— Witnesses may be required to appear 
and testify on any proceedings under this title in the same manner*  and sub-
ject to the rules governing the trial of actions, anti such debtors may be repre-
sented by counsel. An appeal may be taken to the supreme court by any 
aggrieved party in such proceedings from any order or judgment made or ren-
dered in the proceedings under said title and chapter. 

G. S. ch. 60, § 302 (340), as amended 1889, ch. 106, § 2 (February 26). Amendment below *, 
which in General Statutes read "as upon the trial of an issue." 

ORDER OP COURT. 

SEC. 4965. To apply property.— The judge may order any property of 
the judgment debtor, not exempt from execution, in the hands either of him-
self or any other person, or due to the judgment debtor, to be applied toward 
the satisfaction of the judgment, except that the earnings of the debtor for 
his personal services, at any time within thirty days next preceding the order, 
cannot be so applied, when it appears, by the debtor's affidavit, that such 
earnings are necessary for the use of a family supported wholly or partly by 
his labor. 

G. S. ch. 66, § 304 (342). 35 M. 232. 

SEC. 4966. Same - Receiver.— The judge may in accordance with and 
subject to the rules of courts of equity,*  appoint a receiver of the property of 
the judgment debtor not exempt from execution, or forbid a transfer or other 
disposition thereof, or any interference therewith*  until his further order 
therein. 

G. S. ch. 66, § 805 (343), as amended 1889. oh. 106. Between * * is this section before amend-
ment together with first three words. 22 M. 452. 

SEC. 4967. Disobedience of order.— If any person, party or witness dis-
obeys an order of the judge or referee, duly served, such person, party or 
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witness may be punished by the judge, as for a contempt; the proceedings 
therefor are prescribed in chapter eighty-seven of these statutes, respecting 
the punishment of contempt. 

0. S. ch. 60, 307 (345). 23 M. 411; 35 M. 232. 

ADVERSE CLAIMANTS. 

SEO. 4968. Action against, by receiver.— If it appears that a person 
or corporation alleged to have property of the judgment debtor, or to be in-
debted to him, claims an interest in the property adverse to him, or denies 
the debt, such interest or debt is recoverable only in an action against such 
person' or corporation, by the receiver; but the judge may, by order, forbid 
a transfer or other disposition of such property or interest, till a sufficient 
opportunity is given to the receiver to commence the action, and prosecute 
the same to judgment and execution; such order may be modified or vacated 
by the judge granting the same, at any time, on such security as he may 
direct. - 

G. S. oh. 60, § 306 (344). 22 M. 452. 

TITLE 14. 

CLAIM AND DELIVERY OF PERSONAL PROPERTY. 

SEC. 4969. Authorized.— The plaintiff in an action to recover the posses-
sion of personal property, may, at the time of issuing the summons, or at any 
time before answer, claim the immediate delivery of such property, in the 
manner following: 

G. S. ch. 66, § 112 (132). 1 M. 175; 4 M. 148; 7 M. 104, 331; 8 M. 467; 10 M. 423; 34 M. 507. 

SEC. 4970. Affidavit for.— When a delivery is claimed, an affidavit shall 
be made by the plaintiff, or by some one in his behalf, showing: 

First. That the plaintiff is the owner of the property clainted, (particularly 
describing it,) or is' lawfully entitled to the possession thereof, by virtue of a 
special property therein, the facts in respect to which shall be set forth; 

Second. That the property is wrongfully detained by the defendant; 
Third. That the same has not been taken for a tax, assessment or line pur-

suant to a statute, or seized under an execution or attachment against the 
property of the plaintiff, or, if so seized, that it is by statute exempt from such 
seizure; and, 

Fourth. The actual value of the property. 
0. S. oh. 66, § 113 (133). 12 M. 35; 13 M. 501; 17 M. 361; 32 K 444. 

BOND - PIIECIPE - EXECUTION OF WRIT. 

SEC. 4971. Bond—Precipe.—The plaintiff or his attorney may there-
upon, by endorsement in writing upon the affidavit, require the sheriff of the 
county where the property claimed may be, to take the same from the defend-
ant, ançl deliver jt to the plaintiff; and upon the receipt of the affidavit, with 
the endorsment thereon, together * with a bond executed to the defendant by 
the plaintiff, or some one in his behalf, vitli one or more sureties, to be approved 
by the sheriff, man amount double the value of the property, conditioned that 
the property shall be returned to the defendant, if a return shall be adjudged, 
and for the payment to him of such sum as for any caue may be recovered 
against the plaintiff, the sheriff shall forthwith take the pm'operty described in 
the affidavit, if it be in the possession of the defendant or his agent, and retain 
it in his custody until delivered, as hereinafter provided. 

4, 
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Copies for defendant.— He must 'a1so serve on the defendant, without 
delay, a copy of the affidavit, endorsement and 'bond, by delivering the same 
to him personally,.if he can be found, or to his agent from whose possession the 
property is taken, or, if neither can be found,' byleaving tbern.at the. usual 
place of abode of either, with some person of suitble age and discretion. 

G. S. ch. 66, § 114 (134), as amended 1868, ch. 76. 'Thiscontains gist of § 114, 115, 116, 117 
of c#. S., which were repealed by acts 1868. ch. 76. Before this amendment § 114.and 115 re-
quired precipe by endorsement on affidavit and filed with clerk who issued the writ to sheriff. 
Below * is § 116, 117. 6M. 412; 9 M. 314; 17 M. 475. 

SEC. 4972. Qualification of sureties.— The qualification of sureties is 
as follows: 

First.— Each shall be a resident and 'freeholder of the state. 
Second.—,Fach shall be worth the amount specified in the bond, above his 

debts and liabilities, and exclusive of his property exempt from execution; but 
the judge or officer taking the justification may allow' more than the number 
of sureties required to justify severally in amounts less than the penaIy of 
the bond, if the aggregate amount is equivalent thereto. 

G. S. ch. 66, § 122 (139). 

SEC. 4973. When property is concealed.— If the property or any part 
thereof is concealed in a building or inclosure, the sheriff shall publicly de-
inand its delivery; if it is not delivered, he shall cause the building or inclos-
ure to be broken open, and take the property into his possession, and, if nec-
essary, he may call to his aid the power of his' county. 

*Whenever,by.thereturn of theofficer, or by the affldavi of the plaintiff, 
his agent or attorney, it shall appear that any of the property described in the 
affidavit'for theclaim and delivery of any personalproperty required 'by.said 
chapter to be'made has been concealed by the defendant, or cann'ot,after dili-
gent search, befound, the court, or a judge thereof, shall require thedefendant, 
and such other persons as to the said court or judge may seemproper, to at 
tend and be examined on oath touching any disposition of such,property, to 
the end that the same may be nade subject t.o seizure by the officer in said 
'action; and the court or judge may enforce said o'der, and any subsequent 
orders in said matter, as in the case Of contempt. 

U. S. ch. 66, § 125 (142), as amended 1877, ch. 26. Approved February 15th. Amendment 
'below *. 

SEC. 4974. Keep and deliver property.— When the sheriff 'has taken 
property, as herein provided, he shall keep it in a secure place, and deliver it 
to the party entitled thereto, upon receiving his lawful fees for taking, and his 
necessary expenses for keepingthe same. 

U. S. ch. 66, § 126 (143). 

SEC. 4975., Make due return.— He shall file the affidavit and endorse-
ment with his return thereon, with the clerk of the'court'in which the action 
is pending, within twenty days after taking the property mentioned therein. 

0. S. ch. 66, § 127 (144),asamended 1868, ch. '76, §2. Amendment struck out word "writ" 
and inserted "affidavit and endorsement." 

FORTUCOMING BOND. 

SEC. 49'6. By defendant.— Within three days after service of the writ 
and bond as aforesaid, the defendant may, if he does notexceptto the sureties 
Of the plaintiff, require a return of the property, upon .executing to the plaint-
iff a bond, in the same amount'as the bond o the plaintiff, conditioned that 
the property shall be, delivered to the plaintiff, if delivery is adjudged, and for 
the payment to him of such sum as for any cause may he recovered against 
the defendant. Such bond shall be executed by the 'defendant,or'by'some 
one in his behalf, svith two or more sufficient 'sureties. If a return of the 
pl'operty is not required, or the sureties of the 'plaintiff excepted'to, within 
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three days after the taking and service of the writ and bond upon the defend-
ant, then the property shall be delivered to the plaintiff, except as provided 
in section 'one hundred and twenty-one. 

G. S. cli. 66, § 119 (136). 'Sec. 4981, post. 4 M. 242; 36 M. 199. 

,JUSTJFICATION OF SURETIES. 

SEC. 4077. 	xception to siireties.—The defendant may, within three 
days afteitbe' service of a copy of the vdt'and bOnd, give notice to the sher-
iff thathe excepts to the sufficiency of the sureties; if he fails todo so,he 
shal be deemed to have waived all objectiOns to them; if the defendant ex-
cepts to the sureties, he cannot reclaim the property as provided i the next 
section. 

(1. S.' oh; 66, § 118 (135). 

SEc. 4078. Notice of justificatiOn.— Notice shall be given of the justifi-
cation Of sureties, of' not less than two nor' more than six days, whih notice 
shall be served within two days after exception taken to the plaintiff's sureties, 
or after the execution of the bond by the defendaiit;'as the Oase maybe. if 
any surety fails to justify at the time appointed, anothermaybe offered and 
'substituted within such time, not exceeding'three days, as the judge or officer 
shall appoint; but there shall be only one adjournment for such purpose, and, 
in case of substitution, anew bond shall be executed by all the parties to be 
bound. 

G. S. cli. 66, 	120 (137). 

SEC. 4079. Justification.—'For the 'purpose of justification, each surety 
shall attend before a judge, court commissioner, or a justice Of the 'peace, at 
the time and place specified, 'and may be examined on oath touching his suffi-
ciency, in such manner as the judge or'officer may think proper; theexamina-
tion shall be reduced to writing, and filed in the' cause. 

G. S. cli. 66, § 123 (140). 

SEC. 4080. Approval of sureties.— If the judge or officer 1ee,ms the 
sureties sufficient, he shall indorse his approval upon the bond, which shall be 
delivered 'to the party entitled thereto, and the sheriff shall thOreupon'be ex-
onerated from liability. 

G. S. ch 66, § 124 (141). 

SEC.' 4981. 'Delivery of'propèrty.—'Upon duO justification of the plaint-
iffs sureties, the sheriff shalldeli'er'the property to'the plaintiff,'except as 
prescribed in section" one bundredand'thirty-eight; and• upon like justifica-
.tionof the defendant's sureties, the propertyhall be' delivered tothe'defend-
ant. When sureties fail to justify as aforesaid,' Or when justification is waived 
as herein provided, the sheriff shall forthwith deliver the property to the party 
entitled'thereto. The sheriff shall retain the property until'the justification 
is completed or waived, and he shall be liable'tor 'the suffiCiency of the sure-
ties until such justification or waiver is made, or there is a. failure to justify. 
'Either party may, in writing, waive 'the justificatiOn of sureties, as 'well after 
as before notice. ' - 

G. S. ch. 66,' § 121(138). 1 This refers to § 138 of G. S. 1866, which' is § 4995, post. 
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TITLE 15. 

ATI'ACHMENT. 

SEC. 4982. Authorized.— In an action for the recovery of money, the 
plaintiff, at the time of issuing the summons, or at any time afterward, may 
have the property of the defendant attached, in the manner hereinafter pre-
scribed, as security for the satisfaction of such judgment as the plaintiff may 
recover. 

• G. S. ch. 66, 128(145). 5M.69; 7M. 424; 12M. 420; 13M. 326; 32 M. 127; 29 M. 110; 27 
M. 275; 41 N. W. 935. 

SEC. 4983. Property subject to attachment.— All goods and chattels, 
real and personal, all property, real, personal and mixed, including all rights 
andshares in the stock of any corporation, all, money, bills, notes, book-. 
accounts, debts, credits, and all other evidences of indebtedness, belonging to 
the defendant, are subject to attachment. 

U. S. ch. 66, § 133 (150). 

SEC. 4984. Affidavit, when not allowed.— The writ of attachment 
shall be allowed whenever the plaintiff, his agent or attorney, shall make affi-
'davit that a cause of action exists against the defendant, specifying the amount 
of the claim and the ground thereof; and that the plaintiff's debt was fraud-
ulently contracted; or that the defendant is either a foreign corporation, or 
not a resident of this state; or has departed therefrom, as deponent verily be-
lieves, with intent to defraud or delay his, creditors, or to avoid the service of 

•a summons; or keeps himself concealed therein with like intent; or has as-
signed, secreted or disposed of, or is about to assign, secrete or'dispose of his 
property with intent to delay or defraud his creditors. 

Not allowed.— Provided, that the writ of attachment shall not be allowed 
in actions for libel, slander, seduction, breach of promise of marriage, false 
imprisonment or assault and battery. 

G. S. cb. 66, 130 (147), as amended 1867, ch. 66. Amendment added the proviso. 1 M. 82; 
3M. 29; 9M. 68; 11 M. 545; 13 M. 422; 14 M. 125, 520; 20 M.435; 23 M. 229; 36 M. 191; 41 
N. W. 935. 

SEC. 4985. Bond.— Before issuing the writ, the judge or court commis-
-sioner shall require a bond on-the part of the plaintiff, with sufficient sureties, 
conditioned that if the defendant recovers judgment * or if the writ shall be 
set aside or vacated,*  the plaintiff will pay all costs that may be awarded to 

- the defendant and all damages that he may sustain by reason of the attach-
ment, not exceeding the penalty of the bond, which shall be at least two hun-
dred and fifty dollars. 

U. S. ch. 66, § 131 (148), as amended 1885, cb. 125. Approved March 9th. . Amendment 
between * * 12 M. 420; 25 M. 120; 39 N. W. 69. 

SEa. 4986. Jurisdiction to grant.— A writ of attachment shall be ob-
tamed from a judge of the court in which the action is brought, or a court 
commissioner of the county. 

U.S. ch. 66, § 129 (146). 6 M. 183; 7 M. 506; 8 M. 477; 11 M. 408; 20 M. 196. 

SEC. 4987. The writ.— The writ shall be directed to the sheriff of any 
county in which the property of such defendant may 'be, and require him to 
attach.and safely keep all the property of such defendant within his couniy, 
and not exempt from execution, or so much thereof as may ho sufficient to 
satisfy the plaintiff's demand, with, costs and expenses, the amount of which 
demand shall be stated in conformity with the complaint. Several writs may 
be issued at the same time to the sheriffs of different counties. 

G. S. ch. 66, § 132 (149). 20 M. 196; 27 M. 275. 
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ExEcuTIoN OF WHIT. 

SEC. 4988. Manner of.— The sheriff to whom the writ is directed and 
delivered shall execute the same without delay, as follows: 
• First. Real estate shall be attached by the officer leaving a certified copy 
of the \vrit, anti of his return of such attahment thereon, at the office of the 
register of deeds of the county in which such real estate is situated, or, if there 
is no register of deeds, with the clerk of the district court of the county, and 
serving a copy of the same upon the defendant in the action, if he can be 
found in his county, without any other act or ceremony; 

Second. Personal property capable of manual delivery to the sheriff shall 
be attached by taking. it into his custody; 

Third. When dn attachment is made of articles of personal estate, which, 
by reason of their bulk, or other cause, cannot •be immediately removed, a 
certified copy of the writ and of the return of the attachment may, at any time 
within three (3) days thereafter, be deposited in the office of the town 1erk 
of the town,*  or clerk or recorder of the village* or city in which the attach-
ment is made, and such attachment shall be as valid and effectual as if the 
articles had been retained in the possession and custody of the officer 

Fourth. The clerk shall receive and file all such copies, noting thereon the 
time when received, and keep them safely in his office, and also enter a note 
thereof, in the order in which they are received, in books kept for noting 
mortgages of personal property; which entry shall contain the names of the 
parties to the action, and the date of the entry. The clerk's fee for this serv-
ice shall be twenty-five cents, to be paid by the officer, and included in his 
charge for the service of the writ; 

Fifth. Other personal property shall be attached by leaving a certified copy 
of the writ, and a notice specifying the property attached, with a person hold-
ing the same; or if a debt, with the debtor; or if stock or interest in stock of 
a corporation, with the president or other head of the same, or the secretary, 
cashier, or managing agent thereof; 

Sixth. The sheriff shall serve a copy of the writ of attachment, and inven-
tory served by him, upon the defendant, if he can be found within the county; 
and if he is a resident thereof, but cannot be found therein, the said sheriff 
shall leave such copy at the last usual place of abode of the said defendant; 

Seventh, lie shall make a full inventory of the property attached, and re-
turn the same with the writ of attachment. 

G. S. ch. 66, § 134 (151), as amended 1881, ch. 63. Approved February 18th. Amendment 
between * * in third subdivision. 1 M. 427; 2 M. 264; 5 M. 333, 397; 3 M. 277, 406; 27 M. 534; 
30 M. 106. 

Sxc. 4989. Same - Of stocks or debts.— Whenever the sheriff, with a 
writ of attachment or an execution against the defendant, applies to any per-
son mentioned in the fifth subdivision of section one hundred and thirty-four, 
for the purpose of attaching or levying upon the property mentioned therein, 
such person shall furnish him with a certificate designating the number of 
rights or shares of the defendant in the stock of the corporation, with any 
dividend or incumbrance thereon, on the amount and description of the prop-
erty, held by such corporation or person for the defendant, or the debt owing 
to the defendant; if such person refuses to do so, he may be required by the 
court or judge to attend before him and be examined on oath concerning the 
same; and disobedience to the order may be punished as a contempt. 

U. S. ch. 66, § 135 (152). 

SEC. 4990. Perishable property - Debts, etc.— If any of the property 
attached is perishable, the sheriff shall sell the same, in the manner in which 
property is sold on execution. He may also take such legal proceedings, 
either in his own name, or in the name of the defendant, as are necessary to 
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collect all debts, credits and effects' of '.sai'd defendant, and discontinue the 
same at such times, or on such terms, as the court or judge may direct. 

0. S. oh. 66, § 136 (153). 4"M. 4O7. 

SEc. 4991. Return of §heriff.—'When the writ of 'attachment is fully 
executed or discharged, the sheriff shall return the same, with his proceedings 
thereon, to the court'in which the action was brought. 

0. S. cli. 66, § 142 (159).' 27 M. 275. 

MOTION TO VACATE. 

SEC.' 4992. When and how.— The 'defendant may, 'at any time before 
the tune for answering expires, or at  any time thereafter when he has 'an-
swered, 'and before trial, apply to the court, on notice, to vacate 'the writ of 
attachment. 'If 'th'e motion is made 'upon affidavits on the part of the defend-
ant, but'not otherwise the plaintiff may oppose the same by affidavits in addi-
tion to those on which the writ of attachment was allowed. 

G. s. ch. 66, § 141 (158), 'as amended 1867, Oh. 66, § 3. This is § 140 and 141, G. S. 186. 
88 M. '383. 

FOJITHCOMINa BOND. 

SEa. 4993. 'By defendant.— A ' defendant whose property has been t-
tached, may, at any time before tial,'execute to the plaintiff a bond, in double 
the amount claimed in the complaint, or, if'the value of the property attached 
be less than the amount claimed, then in double the value of the property, 
vith two ormore sureties, to'be approved by the officer allowing the writ of 

attachment, or by the court commissionerof the' county in which the defend-
ant resides, conditioned thatif the 'plaintiff recover judgment in the action, 
he will pay such judgment, or an amount thereof equal to the value of'the 
property attached; and the officer approving such bond shall make an order 
discharging sudh a•ttabment. 

G. S. ch. 66, § 140 (157), as amended 1867, ch. 66: 1868, ch. 69. This section is new matter. 
Seôtions 140 and 141 were'conso)idateiby acts 1867, ch. 66, in preceding section. SM. 69; 7 
M. 345; 12 M. 420; 18 M.541; 20 M.374; 23 M. 229; 31 M. 450; 39 N. W. 69. 

PROPERTY CLAIMED BY Tmiu PERSONS. 

Sic. 4994. AffidaVit—Indnnity.— if any property 'levied upon or 
taken by sheriff, by virtue of a writ of 'execution, attachment, or other pro-
cess, is claimed by any other person than the defendant or his agent, and' such 
person,'* his agent or attorney, makes affidavit of'his title thereto, or right to 
the.possession thereof, stating thevalue thereof, and the ground of such title 
or right,'thsheriff inay'release 'suh levy or taking, unless the plaintiff, on 
demand, indemnify'the sheriff against such claim, by bond executed by two 
sufficient sureties, accompanied by their affidavit that they are each 'worth 
double the value of the property as specified in the affidavit of 'the claimant 
of such property, and'are freeholders andresidents of'the county; and no 
claim to such property by any'other'person'than the defendant or his agent 
shall be valid against the •sheriff,'unless so 'made; a'nd'notwithstanding'such 
claim, 'when so made, he may retain such property under levy a reasonable 
tirne'todemand such indemnity. 

G.S. cli. 66," 137(154), 'as amended 1877. ch. 27. Amendment inserted "his agent or 'at-
torney" at*. 13M. '174; '14 M. 163, 228; 18 M. 308; 30 M. 323, 333; 28 M. 1,391, S28; 26 'M. 
122; 26 M. 174; 25 M. 437; 35 M. 250; 36 M. 183; 38 M. 425. 

SEC. 4995. Obligors to be 'impleaded.— If, in such case, the person 
'claiming 'the ownership of such property commences 'an action against the 
sheriff 'for the taking thereof, the obligors in the 'bond provided for in the pre-
ceding section, and the plaintiff 'in such execution, attachment, or other pro. 
'cess, shall, on motion 'Of such sheriff, 'be impleaded with 'him in such action. 
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When, in such case, a judgment is renderd against the sheriff and his code-
fendants, an execution shall be immediately issued thereon, tmd the property 
of such codefendants shall be first exhausted before that of the sheriff issold 
to satisfy such execution. 

G. S. ch.. '66, . 138 (155). 
EEC. 4996. 'Judgment.— If judgment is recovered by the plaintiff in such 

action, the sheriff shall satisfy the same out of the property attached by him, 
if it is sufficient for that purpose. 

First. By paying to the plaintiff the proceeds of all sales of perishable 
property sold by him, or of all debts or credits collected by him, or so much 
as shall be necessary, to satisfy the judgment. 

Second. If any balance remains clue, and an execution has been issued 
on the judgment, he shall sell, under the execution, so much of the attached 
property, real or personal, as may be necessary to satisfy the balance, if 
enough for that purpose remains in his hands; and in case of the sale of 
any rights ' or shares in the stock of a corporation, the sheriff sha1l execute 
to the purchaser a certificate of the sa'le,.and the purchaser shall thereupon 
have all the rights apd privileges in respect theretq which were hadby the 
defendant. 

'Third. 'If any of the attached property belonging to the defend ant has 
passed out of the hands of the sheriff, w'ithout having been sold or converted 
into money, the sheriff' shall repossess himself of the same, and for that pur-
pose shall have all the authority which he had to seize the same under the-at-
tachment; and any person who shall wilfully conceal or withhold suchprop-
erty from the sheriff, shall be liable to double damages, at the suit of the party 
injured. 

0. S. cb. 66, § 130 (156). 6 M. 273; 10 M. 323. 

LIEN OF ATTACHMENT. 

SEC. 4997. When— Release of.— Whenever any real estate has been at-. 
tached by yirtue of any writ of atta,chment,*  such real estate shall be bound, 
and the attachment shall be a lien thereon, from the time that a certified 
copy of the attachment, with the description of the real estate, has been de-
livered for record in the office of the register df deeds in the county where 
the same is situated, and not otherwise. Each register of deeds shall note 
the day, hour and minute when he receives such certified copy, and shall re-
cord and index the same in the books kept for the recording and indexing of 
mortgages.* 

Release of.— Such real estate may 'be discharged and released of record 
from such attachment, in the following manner, to wit: 

First. By filing for record, 'in the -dffice of the register of deeds of the 
coupty wherein such real estate is situated, a certified copy  of the order dis-
charging or vacating said attachment. 

Second. By filing for record, with such register of deeds, satisfaction of 
judgment rendered in such action. 

Third. By,judgment being rendered in the action 'in favor ótthe defend-
ant against whom the attachment is issued, upon filing for'record, in'the office 
of said register of deeds, a transcript of such judgment. 

'Fourth. By filing for record, in the office of such register'of deeds,.a satis-
factionand discharge of such 'attachrnent,executed by the. plaintiff in said 
action, or by the attorney of -record of .said plaintiff, in :the same manner as 
is required ty. law for'the execution of conveyances of real estate. 

Fifth. Whenever any.attachment'has been or shall be levied and 'more 
than three years have or shall have elapsed without judgment being 'entered 
in the action, any person having any interest in the attached property, al-
though 'not a party to the original action, 'may move for the release of any 
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such property from the lien of such attachment, and if it shall appear to the 
satisfaction of the court that no proceedings have been had in said action for 
a period of three (3) years, or from other evidence that said action has been 
abandoned, said attachment shall be vacated and the lien thereof released. 

G. S. oh. 66, 143 (160), as amended 1868, oh. 68, 1; 1883, oh. 102 (February 27); 1885, ch. 
110 (March 9). Acts 1868 inserted matter between * . Acts 1883 inserted "or by the attorney 
of record of said plaintiff" in fourth subdivision. Acts 1885 added fifth subdivision. 

SEC. 4998. Release by plainti—The plaintiff in such action may, at 
any time bef9re the final disehargeof such attachment, release and discharge 
from such attachment any part or portion of such real estate incumbered by 
said attachment, by executing, in tile same manner. as conveyances of real 
estate are required by law to be exequte.d, a release and discharge of such 
parts or portions of said real estate so designated to be discharged and re-
leased, and particularly describing the same, and filing such release in the 
office of the register of deeds of the county wherein the lands are situated; 
and such release or disciharge shall in nowise affect the lien and incumbrance 
of said writ of attachment upon the remainder of the real estate or property 
covered by said attachment., and not included in such release. 

G. S. oh. 66, § 144 (161). 

SEC. 4999. Release of personalty.— A)iy attachment of personal prop-
erty, under subdivision three of section 1  one hundred and thirty-four, may be 
disëharged or released of record, by filing, in the proper office, an order, re-
lease, transcript or satisfactiod piece, as provided in section one hundred and 
forty-three aforesaid. 

G. S. oh. .66, § 146 (163). 1  Sec. 4988, ante. 

SEC. 5000. Releases to be recorded.— The register of deeds shall enter 
such discharge, release or satisfaction, in the same manner and in the same 
book provided for the- filing and entry of writs of attachments, except that 
the names of the plaintiffs shall be alphabetically arranged in said index; and 
he shall receive the same fees as are allowed him for the filing and entry of 
attachments in his office. 

0. S. oh. 66, § 145 (162). 

-. 	 TITLE 16. 

• 	 GARNISHMENT. 

PROPERTY SUBJEcT TO GARNISHMENT. 

SEC. 5001. Before due.— Any money or other thing due or belonging to 
the defendant may be attached by this process, before it has become payable; 
provided it is due or owing absolutely, and without depending on any contin-
gency, as aforesaid; but the garnishee shall not be compelled to pay or de-
liver the same before the time appointed therefor by the contract. 

G. S. oh. 66, § 154 (171). 1 M. 54; 12 M. 279. 

SEC. 5002. In hands of corporations.— Corporations may be summoned 
as garnishees, and may appear by their cashier, treasurer, secretary, or such 
officer as.they may appoint, and the disclosure of such person or officer shall 
be considered the disclosure of the corporation, provided, that if it appears to 
the court that some other member or officer of the corporation is better ac-
quainted. with 'the subject-matter than the one making disclosure, the court - 
may cite in such person to make answer in the premises; and in case such 
person neglects or refuses to attend, judgment may be entered as hereinafter 
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ptovided upon default; and service ofthe summons upon the agent of any 
corporation not located in this state, but doing business therein through SUCh 
agent, shall be a valid service upon said corporation. 

G. S. oh. 66, § 152 (160). 4 M. 134. 

Sxo. 5003. In hands of executor or administrator.— Any debt or leg-
acy due from. an  executor or administrator, and any other property, money or 
effects in the hands of an executor or administratol', may be attached by this 
process. 

U. S. oh. 66, § 151 (168). 

SEC. 5004. Effects.— Bills of exchange and promissory notes, whether 
under or over due, drafts, bonds, certificates of deposit, bank-notes, money, 
contracts for the payment of money, and other written evidence of indebted-. 
ness, in the hands of the garnishee at the time of the service of the summons, 
shall be deemed "effects '-' under the provisions of this section. 

0. S. ch. 66, § 155 (179). 21 M. 42; 32 M. 67; 30 M. 103. 
SEC. 5005. Same - Other than debt payable in money.—When any 

person is charged as garnishee by reason of any property or effects, other than 
an indebtedness payable in noney, which he holds, or is bound to deliver to 
the defendant, such garnishee shall deliver, the same, or so much thereof as 
may be necessary, to the officer holding the execution, and the said pro))erty 
shall be sold by the officer, and the proceeds accounted for, in the same man-
ner as if it had been taken on execution against the defendant: provided, the 
garnishee shall not be compelled to deliver any specific articles at any other 
time or place than as stipulated in the contract between him and the de-
fendant. 

G. S. ch. 66, § 164 (181). 

SEc. 5006. Same - Action of court.— Upon application and notice to 
the parties, the court may determine the value of any property or effects so 
in the hands of the garnishee for delivery, and may make any order relative 
to the keeping, delivery and sale of the same, that is necessary to protect the 
rights of those interested, and may make any order touching the property 
attached, that is necessary for the protection of all parties interested, upon the 
application of any party in interest; and may require, at any time after the 
service of such garnishee summons, the property, money or effects so at-
tached to be brought into court, or delivered to a receiver appointed by the 
court. 

0. S. ch. 66, § 165 (182). 25 M. 513. 
SEC. 5007. Property mortgaged.— Nothing herein shall.prevent the gar-

nishee from selling such property or effects so in his hands, for tile payment 
of the demand for which they are mortgaged, pledged, or otherwise liable, at 
any time before payment or tender of the amount due to him: provided, such 
sale is authorized by the terms of the contract between said garnishee and the 
defendant. 

0. S. oh. 66, § 163 (185). 
SEC. 5008. Property destroyed.— If any such property or effects are 

destroyed, without any negligence or default of the garnishee, after judgment 
and before demand by the officer holding the execution, such garnishee shall 
be discharged from all liability to. the plaintiff for the non-delivery of such 
property or effects. 

0. S. ch. 66, § 169 (186). 
SEC. 5009. When garnishment not allowed.— No person or corpora-

tion shall be adjudged a garnishee in either of the following cases, viz: - 
First.— By reason of any money or any other thing due to the defendant, 

unless, at the time of the service of the summons, the same is due absolutely, 
anti without depending on any contingency; 
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Second.— By reason of any debt due from said garnishee on a judgment, so 
long as he is liable to an execution thereon; 

Third.— By reason of any liability incurred, as maker or otherwise, upon 
any draft, bill of exchange or promissory note. 

G. S. cli. 66, § 153 (170). Acts 1887, ch. 17, exempted wages earned by manual labor, but 
this was repealed by1889, ch..201. 12 M. 279; 2M. 545; 32 M. 67. 

ISSUANCE OF WRIT. 

SEC. 5010. When and how issued.— In any action. in a. court of record 
or justice's court, * for the recovery of money, if the plaintiff, his agent or 
attorney, at the time of filing th,e complaint or issuing the summons terein, 
or at any time during the pendency of the action, or after judgment therein 
aj.r:.linst, the defendant, makes and files, with the clerk of the court, or, if the 
action is in a justice's court, with the justice an affidavit stating that he be-
lieves that any prson (naming him) has property, money or effects in his 
lIan(.ls, or under his control, belonging to the defendant in such action, or that 
sucli person is indebted -to the defendant, and that the value of such property 
or effects, orthe amount.of such money or indebtedness, if the action is in the 
distric.t.court, exceeds the sum of twenty-five dollars, or, if the action is-in a 
justice's court, ten- dollars, a summons may be issued against such person, as 
hereinafter provided; in which summons and -all subsequent proceedings the 
plaintiff in the action shall be known and designated as plaintiff, the defend-
ant as -defendant, and the, person against whom tb,e summons is issued- as 
garnishee. 

G. S. ch. 66, § .147(164), as amended 1g67, ch. 65. Amendment struck- out "founded upon 
contract exprss or implied" at * and inserted "for the recovery of money." 3 M. 360.; 5 M. 
347; 9M. 55; 30M. 192. 

SEC. 501.1. In justice's court.— If the action is in a justice's court, the 
summons shall be issued by the justice, and shall require the garnishee to ap-
pear before him, at a time and place mentioned in such summons, not less than 
six nor more than twelve.days from the date thereof, and answer under oath 
such questions as may be put to him touching. his indebtedness to the defend. 
ant, and any property, money or effects of the defendant in his possession or 
under his control; which summons shall be served and returned in the same 
manner as a summons issued against a defendant in other causes in such court, 
except that no other than personal service shall be sufficient. A copy of such 
summons, together with a notice to the defendant stating the time, place and 
manner of service upon the garnishee, and signed by the justice of the peace 
or officer who served the same, and requiring such defendant to appear and 
take part in the examination, shall be served upon. the defendant at least 
three days before the time specified in the summons for the appearance of,.the 
garnishee. 

G. S. ch. 66, § 148 (165); 	 - 	 - 

SEc. 5012. In district court.—In actions in a district court, such sum-
mons may be issued by the plaintiff or his attorney in the action, and shall be 
served and returned in the same manner as a summons issued against a de-
fendant in other cases in said court, except that the service shall in all cases 
be personal. It shall require the garnishee to appear before the court in which 
the action is pending, or the judge or the clerk thereof, or the court commis-

.sioner in the county in which..the action-is pending, at a time and place men-
tioned therein, not less than twenty days from the service thereof, and answer 
touching his indebtedness to the defendant, and any property,  money or effects 
of the defendant in his possession or under his control. A copy of the sum-
mons, together with a notice to the defendant stating the time, place and 
manner of service thereof upon the garnishee, and signed by the plaintiff or 
his attorney, or the person or officer who- served the summons upon the gar-
nishee, and requiring such defendant to appear and take part in such exam- 
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ination, shall be served upon the defendant at least ten days before the time 
specified in the same for the appearance of the garnishee. * Such notice and 
copy of the summons may be served in the manner provided by lw for the 
service of a summons in ordinary cases:*  The garnishee shall be entitled in 
all cases, whethcr,the action is in a district court or before a.justice of the 
peace, to. the same fees as if h.e were subpcenaed as a witness in such action, 
and may. be  compelled to testify and disciose  respecting any matter8 contained 
in the. adavit, in the, same manne.r as if he were a. wjtness duly subpnaed 
for that purpose. t But no. person shall. be . obliged to appear as garnishee, 
unless his fees for one day's attendance,. and mileage according to law, is paid 
or tendered in. advance. - 

G. S. ch. 66, § 149(166), as amended 1868, ch. 81.; 1871, ch 66, § 1 (March 6). Acts 1871 in-. 
eerted matter between * * and added below t- 30 M. 193. 

SEC. 5013. Effect of. service of summons.— The service of the sum-
mons upon the garnishee shall attach and bind all the .property, money or 
effects in his hands, or under his control, belonging, to the defendant, and any. 
and all inIebtedness owing by him to the defendant, at the.date of such serv-
ice, to respond to final judgment in the action. 

G. S. ch. 66, § 150 (167). 2 M. 310; 30 M. 367.. 

FORTHCOMING BOND. 

SEC. 5014.. By defendant.— A defendant, when property, money or effects 
has been garnished, may, at any time,f execute to the plaintiff a bond, in 
double th amount claimed in the complaint, with two or more.sureties, who 
sball justify and be approved by the.judge.of the district court or court com-
missioner of the county in which garnishee proceedings were instituted, and 
if in justice court by such justice, and if in municipal court by a judge of said 
court, condit.ioned. that if the, plaintiff recover judgment in the action, he will 
pay such judgment, or an amount thereon equal to the value of the money, 
property or effects so garnished. And the officer approving such bond shall 
make an order discharging such garnishment, and releasing such money, prop-
erty or effects therefrom, upon filing such. bond with the court in which the 
garnishee proceedings were instituted, and serving, upon the garnishee a copy 
of the order discharging such proceedings. The defendant. shall have the 
same power to receive or collect the money, property and effects so garnished, 
in the same manner as if such garnishee proceedings had never been instituted.* 
All of the provisions of this title shall apply to all actioils in which the defend-
ant has or shall recover a judgment against the plaintiff, and all actions in 
which a counter-claim is interposed in th. answer of the defendant, which 
counter-claim exceeds in amount the amount admitted to be due in said an-
,swer, and in all such cases the defendant may institute proceedings under this 
title, and conduct them to a determination with like force,and effect and in 
like manner as if lie was a plaintiff, and in such cases the word." plaintiff," 
wherever it is used in this title, shall be considered to mean "defendant," and 
the word "complaint," shall be considered to mean "answer." 

1871, ch. 67: "An act to amend the statute relating to garnishment by authorizing the i-e-
lease of the property garnished, upon filing security," approved March 6, 1871, as amended 
1881, ch. 55 (February 25); 1889, ch. 203 (March 23). Below * is acts 1881. Acts 1881) struck 
out at t the words "before the trial of the action in which he is defendant," and inserted the 
provision of municipal and justice court taking andapproving the bond. 38 M. 542; 38 N. W. 
701. 

ANSWER OF GARNISHEE - PROCEDURE. 

SEC. 5015. Who may take.— Court commissioners, clerks of the district 
court, or any referee appointed by the court for that purpose, are hereby au-
thorized and required to take the disclosure of any garnishee in writing, 
together with any other testimony offered by the parties to the action, and 
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report the same to the court; all testimony offered by the parties to be taken 
subject to any objection seasonably interposed thereto. 

G. S. ch. 66, § 162 (179), as amended 1871, ch. 66 (March 6). Amendment inserted "clerks of 
the district court." 21 M. 42. 

SEC. 5016. Disclosure before return-day.—Whenever any person is 
summoned.as a garnishee in the district court, he may, at any time before the 
return-day of the summons, appear before the officer named therein, or any 
justice of the peace competent to try causes between the parties, and, with the 
consent of the plaintiff, to be certified by said officer or justice, make his dis-
closure upon oath, with the like effect as if macic on the day named in the 
summons; in case such disclosure is taken by a justice, he shall receive the 
same fees as are allowed by section one hundred and sixty-three aforesaid. 

a s. ch. 6, § 171 (188). 
SEc. 5017. Same.— If the plaintiff will not consent to such examination 

and disclosure, the garnishee, in case he is compelled to be absent from the 
county until after the return-day of the summons, may make affidavit to that 
effect, which, with a notice of time, place, and the officer or justice, he shall 
serve upon the plaintiff or his attorney, at least twenty-four hours previous to 
the time specified in it for the disclosure; and upon due proof of such service, 
his disclosure shall be taken as provided in the preceding section, and with 
like effect. 

G. S. ch. 66, § 172 (189). 
SEC. 5018. Examination of garnishee.— After the appearance of the 

garnishee before the court or officer named in the summons, on the day speci-
fied therein, or on the day to which an adjournment may be had, the said 
garnishee shall be examined on oath touching the matters alleged in the affi-
davit, and the examining officer shall take full minutes of such examination, 
and file the same with the other papers in the cause: provided, that, unless the 
defendant in the action appears at the time and place specitied in the sum-
mons for the appearance of the garnishee, such officer or court shall not pt'o-
ceed to the examination of such garnishee, or to the taking of any evidence 
whatever therein, until the plaintiff produces and files an affidavit, or return 
of an officer, showing the service of the summons and notice upon the defend-
ant as prescribed in sections' one hundred and forty-eight and one hundred 
and forty-nine aforesaid; but in case the plaintiff is unable so to notify such 
defendant, the said court or officer may postpone the examination for such 
reasonable time as may be necessary to enable the plaintiff to notify such de-
fendant, and he maw then be notified of the day to which such postponement 
is had in the manner provided by law for the service of a summons in ordi-
nary cases, except that it shall be a notice of ten days in a district court, and 
of four da.ys in a justice court. 

Non-resident defendant.— *ppovided, that when the defendant does not. 
appear at the time and place specified in the summons for the appearance of 
the garnishee, and the plaintiff, or his agent or attorney, files an affidavit stat-
ing that the defendant is not a resident of this state, and is not within th& 
same, as the affiant verily believes, it shall not be necessary to serve upon the 
defendant a copy of such garnishee summons, or any notice to the defendant 
in such action, in any court; and the examination shall proceed in the same 
manner as if the defendant had been duly served with such copy and notice, 
or had appeared at the time and place specified in the summons for the ap-
pearance of the garnishee. 

G. S. ch. 66, § 156 (173), as amended 1871, ch. 66. Approved March 6th. Amendment struck 
out 'sand shall be personally served if the defendant is within the state," at . 'Sees. SOil, 5012, 
ante. 3M. 389; 4 M. 381; SM. 468; 9 M. 239; 21 M. 42. 

SEC. 5019 Rights of other parties.— If it appears from the evidence 
taken, or otherwise, that any person, not a party to the action, is interested or 
claimis any interest in any of the property or effects in the hands of the garnishee, 
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by virtue of any agreement or matter which existed pPior to the service of 
the summons, the examining officer, upon application, may permit such per.' 
son to appear in the action and maintain his right; and if he does not volun-
tarily appear, notice may be given him to appear or be barred of his claims, 
which notice may be served as such officer shall direct. In case such person 
voluntarily appears, or notice is given as aforesaid, he shall be joiiied as a 
party to the action, and judgment therein shall bind him in the same manner 
as if he had been an original party. 

U.S. cli. 66, § 157(174). 4 M. 116; 22 M. 309; 23 M. 239; 32 M. 382; 30 M. 245; 28 M. 05; 38, 
M. 528; 38 N. W. 700. 

Sxc. 5020. When garnishee has lien.— Whenever it appears that any 
property or effects in the hands of the garnishee, belonging to the defendant, 
are properly mortgaged, pledged, or iii any way liable for the payment of 
any debt due to said garnishee, the plaintiff may be allowed, under a special 
order of court, to pay or tender the amount due; and the garnishee shall 
thereupon deliver the property or effects, as hereinbefore provided, to the 
officer holding the execution, who shall sell the same as in other cases, and 
out of the proceeds shall repay the plaintiff the amount paid by him to the 
garnishee for the redemption of such property or effects, with legal interest 
thereon, and apply the balance upon the execution. 

U. S. ch. 66, § 166 (183). 27 Itt. 3t. 
SEC. t021. Same.— If any garnishee refuses or neglects to deliver any 

property or effects as provided in the preceding section, he may be punished 
for contempt of court, and shall, in addition, be liable to the plaintiff for the 
value of such property or effects, less the amount of the lien, if any, to be re-
covered by action. 

G. S. ch. 66, § 167 (184). 
'SEC. 5022. When garnishee denies debt or title.— If any person has 

in his possession any property or effects of the defendant, which he holds by 
a conveyance or title that is void as to creditors of said defendant, he may be 
charged therefor, although the defendant could not have maintained an ac-
tion against him for the same; but ip such cases, and in all cases where the 
garnishee, upon full disclosure, denies any indebtedness to, or the possession 
or control of any property, money or effects of the defendant, there shall be 
no further. proceeding, except in the manner following: if the plaintiff in 
such case believes that such garnishee does not answer truly in response to 
the questions put to him upon such examination, or that the conveyance 
under which he claims title to property is void as against the creditors of the, 
defendant, he may, on: notice to such garnishee and to the 'defendant, at any 
time before the garnishee has been discharged by tile court or officer, of not 
less than six days, apply to the court in which the action is pending, or a 
judge thereof, for permission to file a supplemental complaint in the action, 
making the garnishee a party thereto, and setting forth, the facts upon which 
he claims to charge such garnishee; and if probable cause is shown by the 
plaintiff, permission shall be granted, and such supplemental complaint shall 
be filed and served upon both the defendant and garnishee, either or both of 
whom may answer the same, and the'plaintiff may reply if necessary; and 
the issues thus made up shall then be brought to trial, and tried, in the same 
manner, in all respects, as civil actions. The provisions of this section shall 
not apply to proceedings in justices' courts. 

U. S. eli. 66, § 158(175). , 1 M. 270; SM. 347; 10 Itt. 396; 22 M. 247; 23 M. 475. 

JUDGMENT. 
SEC. 5023. By order of judge or court only.—No judgment shall be 

rendered upon the disclosure of a garnishee, except by order of the judge of 
the court in which tile action is pending, or, in case of his absence or inability 
to act, by order of a judge of another district. 

G. S. ch. 66, § 101 (178). 
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SEC. 5024. By default.— When any person duly summoned as a garnishee 
neglects to appear at the time specified in the summons, or within two hours 
thereafter, he shall be defaulted, and judgment shall be rendered against him 
for the amount of damages and costs recovered by the plaintiff in the action 
against the defendant, payable in money; and execution may issue directly 
against the goods and chattels and estate of said garnishee therefor: provided, 
the court may, upon good cause shown, remove such default, and permit the 
garnishee to appear and answer, on such terms as may be just. 

G. S. ch. 66, § 159 (176). 10 M. 162. 

SEC. 5025. Limits of jurisdiction.—:No judgment shall be rendered 
against a garnishee in a justice's court, where the judgment against the defend-
ant is less than ten dollars, exclusive of costs, nor where the indebtedness of 
the garnishee to the defendant, or the value of the property, money or effects 
of the defendant in the hands or under the control of the garnishee, as proved, 
is less than ten dollars. If the action is in a district court, no judgment shall 
be rendered against the garnishee, where the indebtedness proved against him, 
or the value of the money, property or effects of the defendant in his hands or 
under his control, shall be less than twenty-five dollars; but in all such cases 
the garnishee shall be discharged, and shall recover his costs, and have execu-
tion therefor against the plaintiff. 

G. S. ch. 66, § 177 (194). 

SEC. 5026. For amount due.— Judgment against a garnishee shall be 
rendered, if at all, for the amount due the defendant, or so much thereof as 
may be necessary to satisfy the plaintiff's judgment against said defendant, 
with cots taxed and allowed in the proceeding against the garnishee. 

0. S. ch. 66, § 170 (187). 

SEC. 5027. After judgment against defendant.— No judgment shall be 
rendered against any garnishee until after judgment is rendered against the 
defendant; but a garnishee may be discharged after examination and disclos-
ure, if it appears that he ought not to be held; whenever a garnishee is not 
discharged as aforesaid, the cause shall be continued to abide the result of the 
original action .* And in case such original action pending in any court not a 
court of.record shall, under the provisions of law, be transferred to any other 
court, except by appeal, any garnishee action, the judgment in which is con-
ditioned on the judgment in such original action, shall be also transferred 
with such original action; and written notice of such transfer shall be served 
on the garnishee defendant or defendants, by the plaintiff in such action, 
specifying the court to which such transfer is made, and the time when such 
garnishee action will be heard, which shall be not less than two days from the 
service of such notice; and such garnishee action, so transferred, shall carry 
with it all proceedings already had, an'd any disclosurealready made therein. 

0. S. ch. 66, § 160 (177), as amended 1875, ch. 59. Approved February 12th. Amendment 
below * 3 M. 413; 25 M. 513. 

SEC. 5028. Effectofjudgment.—.The judgment against a garnishee shall 
acquit and discharge him from all claims of all parties to the process, in and to 
the property, money or effects paid, delivered or accounted for by such gar-
nishee by force of such judgment. 

0. S. ch. 66, § 178 (195). 15 M. 241. 

SEC. 5029. Judgment of discharge.— If any person summoned as a 
garnishee is discharged, the judgment shall be no bar to an action brought 
against him by the defendaht or other claimants for the same demand. 

G. S. cli. 66, § 179 (190). 
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APPEALS. 

Sxo. 5030. When and how.— Any party to a proceeding under this title, 
deeming himself aggrieved by any order or final judgment therein, may re. 
move the same from a justice's court to the district court, or from a district 
court to the supreme court, by appeal, in the same cases, in like manner, and 
with like effect, as in a civil action. 

0. S. cli 66, § 180 (197). 26 M. 317. 

FEES AND OosTs. 
Sxc. 5031. Of officers taking disclosure.— Any court commissioner,. 

clerk or referee shall receive from the plaintiff ten cents per folio for all evi-
dence taken and reduced to writing; and the fees so paid by the plaintiff may . 

 be  taxed in the judgment against the garnishee. 
0. S. oh. 60, 163 (180), as amended 1871, ch. 66 (March 6). Amendment inserted word 

"clerk." 
SEc. 5032. Of plaintiff.— The plaintiff, under the provisions of. this sec-

tion, shall in no cases, except in cases provided for in section one hundred and 
fifty-nine aforesaid, recover agreater sum for costs, including the costs al-
lowed to the garnishee, than. the amount of damages recovered. 

0; S. ch. 66, § 176 (193). 
SEC. 5033. Of garnishee.— If any person summoned as a garnishee ap-

pears and submits himself to an examination upon oath, as herein provided,. 
he shall be allowed his costs for travel and attendance, and, in special and ex-
traordinary cases, such further sum as the court shall deem reasonable for his 
counsel fees and other necessary expenses. 

0. S. ch. 66, § 173 (190). 19 M. 414. 
SEC. 5034. Deducted from property garnished.— If any such person 

is adjudged chargeable as garnishee, his said costs and allowance shall be de-
ducted and retained out of the property, money or effects in his hands, and 
he shall be accountable only for the balance, to be paid on the execution. 

0. S. ch. 66, § 174 (191). 
SEc. 5035. Specific articles held until paid.— If such person is charged 

on account of any specific articles or personal property, he shall not be obliged 
to deliver the same to the officer serving the execution, until his costs allowed 
and taxed are fully paid or tendered; and if he is discha'rged for any cause, 
he shall recover judgment against the plaintiff for his costs, and have execti-
tion therefor. 

0. S. ch. 66, § 175 (192). 

TITLE 17. 

INJUNCTIONS. 

SEC. 5036. Issuance.— Writs of injunction, attested and sealed as other 
process of the court, may issue, upon the order of the court, or a judge thereof, 
as hereinafter provided. 

0. S. ch. 66, § 181 (109). 3M. 217, 222; 4 M. 294;? M. 49; 8 M. 113; 9M. 103; 10 M. 23, 82. 

SEC. 5037. When and how.— The injunction may be granted at the time 
of commencing the action, or at any time afterward before judgment, upon its 
appearing satisfactorily to the court or judge, by the affidavit of the plaintiff 
or of any other person, that sufficient grounds exist therefor. A copy of the 
affidavit must be served with the injunction. 

G. S. ch. GU, 	183 (201). 14 M. 482. 
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SEC. 5038. Temporary.— When it appears by the complaint that the 
plaintiff is entitled to the relief demanded, and such relief, or any part thereof, 
consists in restraining the commission or continuance of some act, the com-
mission or continuance of which, during the litigation, would produce injury 
to the plaintiff, or when, during the litigation, it appears that the defendant 
is about to do, or is doing, or threatening, or procuring, or suffering some 
act to be done, in violation of the plaintiff's rights respecting the subject of 
the action, and tending to render the judgment ineffectual, a temporary in-
junction may be granted to restrain such act. And where, during the pend-
ency of an action, it appears by affidavit that the defendant threatens or is 
about to remove or dispose of his property, with intent to defraud his cred-
itors, a temporary injunction may be granted to restrain such removal or 
disposition. 

0. S. ch. 66, § 182 (200). 17 M. 457; 32 M. 317. 

Sxo. 5039. After answer.— An injunction shall not be allowed after an-
swer unless upon notice, or upon an order to show cause; but in such case the 
defendant may be restrained until the decision of the court or judge granting 
or refusing the injunction. 

G. S. ch. 66, § 184 (202). 
SEC. 5040. After notice.— In cases where a sale of real estate upon exe-

cutioii or foreclosure by advertisement is sought to be enjoined, the applica-
tion for an injunction shall be heard and determined upon notice to the ad-
verse party, either by motion or order to show cause. The application shall 
be made immediately on receiving notice of the publication of the notice of 
sale; and no injnction in such cases shall be allowed ex parte, unless the rights 
of .the applicant would otherwise be prejudiced, nor unless a satisfactory ex-
cuse is furnished, showing why the application was not made in time to allow 
the same to be heard and determined, upon notice, before the day of sale. In 
all other cases, if the court or judge deems it proper that the defendant, or 
any of several defendants, shall be heard before granting the injunction, an 
order may be made, requiring cause to be shown, at a specified time and place, 
vhy the injunction should not be granted. 

0. S. ch. 66, § 186 (204). 9 M. 103. 
SEC. 5041. Bond.—When no special provision is made by law as to secu-

iity upon injunction, the court or judge allowing the writ shall require a bond 
on behalf of the party applying for such writ, in a sum not less than two hun-
dred and fifty dollars, executed by him or some person for him, as principal, 
together with one or more sufficient sureties, to be approved by said court or 
judge, to the effect that the party applying for the writ will pay the party 
enjoined or detained such damages as he sustains by reason of the writ, if the 
court finally decide that the party was not entitled thereto. The damages 
may be ascertained by a reference or otherwise as the court shall direct. 

U. S. oh. 66, § 185 (203). 32 M. 278; 34 M. 330. 

MOTION TO VACATE on MODIFY. 

Sxc. 5042. When and how.— If the injunction is granted without notice, 
the defendant, at any time before trial, may apply, upon notice, to the judge 
of the court in which the action is brought, to vacate or modify the same. 
The application may be made upon the complaint, and the affidavits on which 
the injunction was granted, or upon the answer, or affidavits on the part of 
the defendant, with or without the answer. 

0. S. ch. 66, § 187 (205). 
Suc. 5043. Affidavits.— If the application is made upon affidavits on the 

part ofthe defendant, but not otherwise, the plaintiff may oppose the same 
by affidavits or other evidence in addition to those on which the in,junctiou 
was granted. 

U.S. ch. 66, § 188 (206). 
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TITLE 18. 

RECEIVERS. 

SEC. 5044. Appointment.—A receiver may be appointed: 
First. Before judgment, on the application of either party, when he estab-. 

lishes an apparent right to property which is the subject of the action, and 
which is in the possession of an adverse party, and the property or its rents 
and profits are in danger of being lost, or materially injured or impaired, ex-
cept in cases where judgment upon failure to answer may be had without 
application to the court; 

Second. After judgment, to carry the judgment into effect; 
Third. After judgment, to dispose of the property according to the judg-

ment, or to preserve it during the pendency of an appeal, or when an execu-
tion has been returned unsatisfied, and the judgment debtor refuses to apply 
his property in satisfaction of the judgment; 

Fourth. In the cases provided by law, when a corporation has been dis-
solved, or is insolvent, or in imminent danger of insolvency, or has forfeited 
its corporate rights; and, in like cases, of the property, within this state, of 
foreign corporations; 

Fifth. In.such other cases as are now provided by law, or may be in accord-
ance with the existing practice, except as otherwise provided herein. 

G. S. ch. 66, § 189 (207). 

SEC. 5045. Deposit in court.— When it is admitted by the pleading or 
examination of a party that he has in his possession, or under his control, any 
money or other thing capable of delivery, which, being the subject of the liti-
gation, is held by him as trustee for another party, or which belongs or is due 
to another party, the court may order the same to be deposited in court or 
delivered to such party, with or without security, subject to the further direc-
tion of the court. 

G. S. cli. 66, § 190 (208). 

SEC. 5046. Disobedience of order.— Whenever, in the exercise of its 
authority, a court orders the deposit, delivery or conveyance of money or 
other property, and the order is disobeyed, the court, besides punishing the 
disobedience as for contempt, may make an order requiring the sheriff or other 
proper officer to take the money or property, and deposit, deliver or convey 
it in conformity with the direction of the court. 

G. S. ch. 66, § 191 (209). 
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