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TITLE 1. 

OP THB FORM OF OTYIL ACTIONS. 

§ i. Forms of actions abolished—civil action. The distinction between actions at law 
and suits in equity, and the forms of all such actions and suits, are abolished; 
and there shall be in this state but one form of action, for the enforcement, 
or protection of private rights, and the redress of private wrongs; which shall 
be called a civil action. 

6 M. 284 (420); 12 M. 221; 13 M. 518 ; 14 M. 384. 
§ 2. Parties ,how styled. The party complaining shall be known as the plaintiff, and 

the adverse party as the defendant. 

TITLE 2. 

THE TIME OF COMMENCING ACTIONS. 

§ 3. Limitations of actions. Actions can only be commenced within the periods pre
sc r ibed i n t h i s c h a p t e r , af ter t h e cause of a c t i on acc rues , excep t w h e r e - i n 
special cases a different limitation is prescribed by statute. 

9 M. 54 (64). 
§ 4. Actions to recover real property. No action for the recovery of real property, or for 

the recovery of the possession thereof, shall be maintained, unless it appears 
that the plaintiff, his ancestor, predecessor or grantor, was seized or possessed 
of the premises in question, within twenty years before the commencement of 
the action. The periods prescribed in the preceding section for the com
mencement of actions, are as follows: 

% 5. Actions upon judgments or decrees. Within ten years: 
First. An action upon a judgment or decree of a court of the United 

States, or of any state or territory of the United States. 
2 M. 201 (241.) 

§ 6. Actions upon contracts, etc., within six years. Within six years: 
First. An action upon a contract or other obligation, express or implied, 

excepting those mentioned in the preceding section; 
9 M. 1 (13); 9 M. 54 (64); Ozmun V. BeynoUs, 11 M. (459) ; 12 M. 522. 

Second. An action upon a liability created by statute, other than those 
upon a penalty or forfeiture; 

Third. An action for trespass upon real property; 
Fourth. An action for taking, detaining, and injuring personal property, 

including actions for the specific recovery thereof; 
Fifth. An action for criminal conversation, or for any other injury to the 

person or rights of another, not arising on obligation^ and not hereinafter 
enumerated; 

Sixth. An action for relief, on the ground of fraud; the cause of action in 
such case not to be deemed to have accrued, until the discovery by the ag
grieved party of the facts constituting the fraud.* 

22 il . 287. 
Seventh. Actions to enforce a trust or compel an accounting, where the 

trustee has neglected to discharge his trust, or has repudiated the trust rela
tion, or has fully performed the same. (As amended 1877, c. 24, § 1.) 

§ 7. Actions against certain officers, or for a penalty. Within three years: 
First.—An action against a sheriff, coroner or constable, upon a liability by 

the doing of an act in his official capacity, and in virtue of his office, or by the 
omission of an official duty, including the non-payment of money collected 
upon an execution. 

Second.—An action upon a statute for a penalty or .forfeiture, where the 
•NOTE.—As to actions to set aside judgments for fraud, see post % 285. 
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action is given to the party aggrieved, or to such party and the state of 
Minnesota. 

§ 8. Action tor libel, etc, within two years. Within two years: 
First.—An action for libel, slander, assault, battery, or false imprison

ment. 
Second.—An action upon a statute for a forfeiture or penalty to the state. 

§ 9. Action upon mutual and current account accrues, when. In an action brought to re
cover a balance due upon a mutual, open and current account, when there have 
been reciprocal demands between the parties, the cause of action is deemed to 
have accrued from the time of the last item proved in the account on either 
side. 

17 M. 46!). 
§ 10. Action for penalty given to prosecutor within one year. Every action upon a statute 

for a penalty given, in whole or in part, to the person who prosecutes for the 
same, shall be commenced by said party within one year after the commission 
of the offence; and if the action is not commenced within one year by a pri
vate party, it may be commenced within two years thereafter on behalf of the 
state, by the attorney general, or the county attorney of the county where the 
offence was committed. 

§11. Action to foreclose mortgage. Every action to foreclose a mortgage upon real estate, 
shall be commenced within ten years after the cause of action accrues. (As 
amended 1870, c. 60, § 1.) 

20 M. 264.453; 23 M. 328. 
§ 12. Limitations apply to actions in name of state or officer. The limitations prescribed 

in this chapter for the commencement of actions shall apply to the same actions 
when brought in the name of the state, or in the name of any officer, or 
otherwise, for the benefit of the state, in the same manner as to actions brought 
by citizens. 

§ 13. Action, when deemed commenced and pending. An action is commenced as to 
each defendant, when the summons is served on him, or on a codefendant 
who is a joint contractor, or otherwise united in interest with him; and is 
deemed to be pending from the time of its commencement, until its final de
termination upon appeal, or until the time for an appeal has passed, and the 
judgment has been satisfied. 

3 M. 68 (106.) 
§ 14. Attempt to commence action, when equivalent to commencement. An attempt to 

commence an action is deemed equivalent to the commencement thereof, with
in the meaning of this chapter, when the summons is delivered, with the in
tent that it shall be actually served, to the sheriff or other officer of the coun
ty in which the defendants, or one of them, usually or last resided; or if a 
corporation is a defendant, to the sheriff or other officer of the county in 
which such corporation was established by law, or where its general business 
was transacted, or where it kept an office for the transaction of business; but 
such an attempt shall be followed by the first publication of the summons, or 
the service thereof, within sixty days. 

§ 15. Effect of absence from the state, ft, when the cause of action accrues against a 
person, he is out of the state, the action may be commenced within the times 
herein limited after his return to the state; and if, after the cause of action 
accrues, he departs from and resides out of the state, the time of his absence 
is not part of the time limited for the commencement of the action. 

14 M. 268 ; 19 M. 488 ; 23 M. 328. 
§ 16. Limitation, when cause of action accrues out of the state. When a cause of action 

has arisen in a state or territory out of this state, or in a foreign country, and, 
by the laws thereof, an action thereon cannot there be maintained by reason 
of the lapse of time, an action thereon cannot be maintained in this state, ex
cept in favor of a citizen thereof, who has had the cause of action from the 
time it accrued. 

9 11. 54 (64); 13 M. 39a 
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§ 17. Period of disability excluded in certain cases. If a person entitled to bring an ac
tion mentioned in this chapter, except for a penalty or forfeiture, is, at the 
time the cause of action accrued, either 

First. Wi th in the age of twenty-one years; or, 
Second. Insane; or, 
Third. Imprisoned on a criminal charge, or in execution under the sen

tence of a criminal court for a term less than his natural life. 
The time of such disability is not a part of the time limited for the com

mencement of the action, except that the period within which the action must 
be brought, cannot-be extended more than five years by any such disability, 
except infancy, nor can it be so extended, in any case, longer than one year 
after the disability ceases, (As amended 1869, c. 60, § 1.) 

§ 18. Effect of death of party. If a person entitled to bring an action dies before the ex
piration of the time limited for the commencement thereof, and the cause of t 
action survives, an action mav be commenced by his personal representatives 
after the expiration of that time, and within one 3'ear from his death. If a 
person against whom an action may be brought, dies before the expiration of 
the time limited for the commencement thereof, and the cause of action sur
vives, an action may be commenced against his representatives, after the expi
ration of that time, and within one year after the issuing of letters testamentary 
or of administration. 

15 M. 1C9. 
§ 19. Same—period between death of party and granting of letters. The time which elapses 

between the death of a person and the granting of letters testamentary and of™ 
administration on his estate, not exceeding six months, and the period of six5" 
months after the granting of such letters, are not to be deemed any part of 8? 
the time limited for the commencement of actions by executors or administra- ~ 
tors. . & 

§ 20. Period of war not included, when. When a person is an alien, subject or citizen of J1 

a country at war with the United States, the time of the continuance of the.^ 
war is not a part of the period limited for the commencement of the action. "? 

§21. Period covered by injunction, etc., not included. When the commencement of a n ? 
action is stayed by injunction, or statutory prohibition, the time of the con
tinuance of the injunction or prohibition is not part of the time limited for 
the commencement of the action. 

§ 22. Disability available, when. No person can avail himself of a disability,«inless it 
existed at the time his right of action accrued. 

§ 23. Two or more co-existing disabilities. When two or more disabilities co-exist at the 
time the right of action accrues, the limitation does not attach until they are 
all removed. 

§ 24. Evidence of new promise must be in writing. No acknowledgment or promise is 
sufficient evidence of a new or continuing contract by which to take the case 
out of the operation of this chapter, unless the same is contained in some 
writing, signed by the party to be charged thereby; but this section shall not 
alter the effect of any payment of principal or interest. 

9 M. 1 (13); 11 M. 8T (138); 12 M. 17, 352, 407 : 13 M. 158 ; 16 M. 215. 
§ 25. Eeversal on appeal—new action. If any action is commenced within the time pre

scribed therefor, and judgment given therein for the plaintiff, and the same is 
arrested or reversed on error or appeal, the plaintiff may commence a new 
action within one year after such reversal or arrest. 

TITLE 3. 

THE PARTIES TO CIVIL ACTION'S. 

§ 26. Real party in interest—assignment of causes of action. Every action snail be pros
ecuted in the name of the real party in interest, except as hereinafter provided; 
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but this section does not authorize the assignment of a thing in action not 
arising out of contract. 

1 M. 82 (105), 136 (162) ; 2 M. 32 (44), 89 (107) ; 4 M. 309 (407); 12 M. 375 ; 14 M. 27.145 ; 15 
M. 132 ; 21 M. 385 ; 23 M. 198, 263, 359. 

§ 27. Action by assignee subject to set-off, etc.—exception. In the case of an assign
ment of a thing in action, the action by the assignee is without prejudice to 
any set-off or other defence existing at the time of, or before notice of, the as
signment; but this section does not apply to a negotiable promissory note or 
bill of exchange, transferred in good faith and upon good consideration, 
before due. 

19 M. 181; 23 M. 175. 
§ 28. Executor, trustee, etc., may sue alone. An executor or administrator, a trustee of 

an express trust, or a person expressly authorized by statute, may sue without 
joining with him the person for whose benefit the action is prosecuted. A 
person with whom, or in whose name, a contract is made for the benefit of 
another, is a trustee of an express trust, within the meaning of this section. 

1 M. 195 (246) ; 4 M. 230 (313) ; 22 M. 97. 
§ 29. Married women. A married woman may sue or be sued as if unmarried, and 

without joining her husband, in all cases where the husband would not be a 
necessary partv aside from the marriage relation. (As amended 1869, c. 58, § 1.) 

3 M. 133 (202.) 
§ 30. Infant plaintiff—guardian—appointment—bond—removal. When an infant is a 

plaintiff, he shall appear by his guardian, who shall be appointed by the court 
in which the action is prosecuted, or by a judge thereof, and shall be a compe
tent and responsible person, resident of this state, and shall file his written 
consent to such appointment in the office of the clerk of the district court or 
court of common pleas before the issuing of the summons in such action. 
Whenever it shall appear to the court or judge that such guardian is not com
petent or responsible, he may be removed, and another substituted, without 
prejudice to the progress of the action; and before such guardian shall receive 
any money or property of such infant he shall be required, by an order of 
such court or judge, to give a bond, with sufficient sureties, to be approved by 
such court or judge, to secure such money or property, and account therefor 
to such infant. (As amended 1871 c. 58 § 1.) 

% 31. Infant defendant—guardian. That whenever an infant is a defendant, he shall ap
pear by guardian, to be appointed by the court in which the action is pending, 
or the judge thereof, or the proper court commissioner; and such court or 
judge may make such orders as may be necessary for the protection of the 
rights of such infant defendant. Such guardian must be a resident of this 
state, and consent in writing to such appointment, which must be filed in the 
office of the clerk of such court at the time of said appointment. (As 
amended 1871, c. 58, § 2.) 

*§ 32. Guardian for infant party, how appointed. That whenever it shall be necessary to 
appoint a guardian for any infant, a party to any action, such guardian shall 
be appointed as follows: 

First.—When the infant is plaintiff, upon the application of the infant, if 
he is of the age of fourteen years, or if under that age, upon the application 
of a relative or friend, or the general or testamentary guardian of the infant: 
if upon the application of a relative or friend of the infant, notice thereof 
shall first be given to the general or testamentary guardian of the infant, it 
he has one within this state; if he has none, and resides within this state, then 
to the person with.whom such infant resides. 

Second.—When the infant is defendant, upon the application of the infant, 
if he is of the age of fourteen years, and applies within twenty days after the 
service of the summons; if he is under the age of fourteen, or neglects so to 
iipply, then upon the application of any other party to the action, or of the 
general or testamentary guardian, or of a relative or friend of the infant, 
notice of such application, when made by such party, relative or friend, first 
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being given to such general or testamentary guardian, if the infant has one 
within this state; if he has none, then to the infant himself, if over fourteen 
years of age, and within this state; or if under that age, and within the state, 
then to the person with whom such infant resides. If such infant have no 
general or testamentary guardian within this state, or if such infant be not 
within this state, notice of such application shall be given by the publication 
of a copy thereof, once in each week for three successive weeks, in a newspa
per printed and published in the county in which the action is brought; and ' 
if there is no such newspaper in the county, then in a newspaper printed and 
published at the capital of the state. The return of the sheriff of the county 
in which the action is brought, made upon the summons, that such infant de- i 
fendant cannot be found within such county, shall be prima facie evidence , 
that such infant is not within this state, and that he has no general or testa- \ 
mentary guardian therein. (1877, c. 80, § 1.) 

§33. (SEC. 32.) Parents or guardians may proseoute for seduction. A father, or in case 
of his death, or desertion of his family, the mother, may prosecute as plaintiff 
for the seduction of the daughter, and the guardian for the seduction of the 
ward, though the daughter or ward is not living with, or in the service of the 
plaintiff at the time of the seduction, or afterward, and there is no loss of 
service. 

§ 34. (SEC. 33.) Parents may sue for injuries to infants. A father, or in case of his 
death, or desertion of his family, the mother, may maintain an action for the 
injury of the child, and the guardian for the injury of the ward. 

23 M. 463. 
§ 35. (SEC. 34.) Wife may prosecute or defend in name of husband, when. When a 

husband has deserted his family, the wife may prosecute or defend, in his name, 
any action which he might have prosecuted or defended, and shall have the 
same powers and rights therein as he might have had. 

19 M. 174. 
§ 36. (SEC. 35.) Joinder of parties to instruments. Persons severally liable upon the 

same obligation or instrument, including the parties to bills of exchange and 
promissory notes, and sureties on the same instrument, may alforany of them 
be included in the same action, at the option of the plaintiff. 

5 M. 264 (333). 
*§ 37. Discharge of one or more partners or joint debtors. Any creditor who now has, or 

hereafter may have, a debt, demand or judgment against any copartnership or 
several joint obligors, or promisors, or debtors, may discharge one or more of 
such copartners, obligors, promisors or debtors, without impairing his right to 
recover the residue of his debt or demand against the other copartners, oblig
ors, promisors or debtors, or preventing the enforcement of the proportionate 
share of any or all undischarged judgment. debtors under such judgment. 
{1867, c. 78, § 1.) 

*§ 38. Same—action against parties not discharged. In all such cases a suit may be 
brought and maintained against all or any of such copartners, joint obligors, 
promisors or debtors, not so discharged, setting forth, in the complaint there
of, that the contract was made with the defendants and the party so discharg
ed, and that such party has been discharged. Such discharge shall have no 
other effect than such as is in this act mentioned. (Id. § 2.) 

*§ 39. Effect of discharge Such discharge shall have the same effect for all purposes, 
and as to all persons, as a payment, by the party so discharged, of his equal 
part of the debt, according to the number of debtors, aside from sureties. 
(Id. § 3.) 

*§ 40. Same—rights of partners, etc., inter se. This act shall not be construed so as to 
affect or change the liability of such copartners, joint obligors, promisors or 
debtors to each other. (Id. § 4.) 

§41. (SEC. 36.) Action not to abate by death, eto—proceedings in such case. An action 
does not abate by the death, marriage, or other disability of a party, or by the 
transfer of any interest, if the cause of action survives or continues. In case 
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of the death, marriage, or other disability of a party, the court, on motion, 
may allow the action to be continued by or against his representative or suc
cessor in interest. In case of any other transfer of interest, the action shall 
be continued in the name of the original party, or the court may allow the 
person to whom the transfer is made to be added or substituted in the action. 
After a verdict of a jury, decision or finding of a court, or report of a referee, 

tin any action for a wrong, such action shall not abate by the death of any 
party. {As amended 1876, c. 46, § 1.) 

1 M. 195 (240) ; 7 M. 15 (29) ; 9M. 279 (295) ; 10 M. 127 (158) ; 12 M. 375 ; 14 M . 220 ; 17 M. 215 : 
20 M. 173, 405 ; 22 M. 542. 

§42. (SEC. 37.) Actions against defendants under firm name. When two or more per
sons, associated in any business, transact such business under a common name, 
whether it comprises the names of such persons or not, the associates may be 
sued by such common name, the process in such case being served on one or 
more of the associates; the judgment in the action shall bind the joint prop
erty of a'.l the associates in the same manner as if all had been named defendants. 

7 M. 159 (217). 
*§ 43. Bringing in additional parties defendant. Whenever the plaintiff, his agent or 

attorney, in any action now or hereafter pending in any of the district courts 
of this state, shall discover that any party ought, in order to a full and just 
determination of such action, to have been made defendant therein, and shall 
make an affidavit stating the pendency of such action, and the reasons why 
such party ought to have been made defendant therein, and present the same 
to said court or to a judge thereof, the said court or judge shall, if such rea
sons are deemed sufficient, grant an order reciting the summons by which the 
action was commenced, and requiring the said party to appear and answer the 
complaint in said summons named, within twenty days after the service of 
such order upon him, exclusive of the day of such service; and in default 
thereof, the judgment or relief demanded in said complaint will be rendered 
against him, in all respects as though he had been made a party to such action 
in the first instance. {1868, c. 79, § 1.) 

*§ 44. Same—service of order. The order shall be served upon the party in the manner 
now provided by law for the service of a summons in said court in civil actions. 
{Id. §2.) 

*§ 45. Same—stay of proceedings. The said court or judge may, upon application ol the 
plaintiff, at the time of applying for the order in the first section of this act 
named, or at any time thereafter, make an order staying all further proceedings 
in said action, for such time as may be necessary to enable the plaintiff to have 
the said partv in said action named brought into court, to defend in said action. 
{Id. § 3.) 

*§ 46. Same—further proceedings. After a party ha3 been brought in to court under the 
provisions of this act, the action shall proceed against all the parties thereto, 
in the same manner as though they had all been originally made defendants 
therein. {Id. § 4.) 

NOTR. See post o. 75, § 5, as to suits affecting real property against unknown heirs. 

TITLE. 4. 

T H E PLACE OF TRIAL OF CIVIL ACTION'S. 

§ 47. (SEC. 38.) What actions to be tried in county where subject is situated. Actions 
for the following causes shall be tried in the county in which the subject of 
the action, or some part thereof, is situated, subject to the power of the court 
to change the place of trial as hereinafter provided: 

First.—For the recovery of real property, or of an estate or interest therein, 
or for the determination in any form of such right or interest, and for injuries 
ii. real property 
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Second.—For the partition of real property. 
Third.—For the foreclosure of a mortgage of real property. 

• Fourth.—For the recovery of personal property detained for any cause. (As 
amended 1876, c. 51, § 1.) 

1M. 223(287); 5 M. 113 (148) ; 21 M. 15. 
§ 48. (SEC. 39.) What actions to be tried in county where cause of action arose. Actions 

for the following causes shall be tried in the county where the cause or some 
part thereof arose, subject to the power of the court to change the place of 
trial as provided by law: 

First.—For the recovery of a penalty or forfeiture imposed by statute, ex
cept that where it is imposed for an offence committed on a lake, river, or 
other stream of water situated in two or more counties, the action may be 
brought in any county bordering on such lake, river or stream. 

Second.—Against a public officer, or person specially appointed to execute 
his duties, for an act done by him in virtue of his office, or against a person who, 
by his command or in his aid, does anything touching the duties of such 
officer. 

8 M. 113 (148.) 
§ 49. (SEC. 40.) Other actions, where triable—change of venue—actions of replevin— 

residence of corporations. In all other cases, except when the state of Minnesota is plaintiff, 
the action shall be tried in the county in which the defendants, or any of them, 
shall reside at the commencement of the action; or if none of the parties ' 
shall reside or be found in the state, or the defendant be a foreign corporation, 
the same may be tried in any county which the plaintiff shall designate in his -* 
complaint, subject, however, to the power of the court to change the place off 
trial, in the cases provided by law. If the county designated for that pur- „ 
pose in the complaint be not the proper county, the action may, notwith-« 
standing, be tried therein, unless the defendant, before the time for answering § 
expires, demand in writing that the trial be had in the proper county, and the g> 
place of trial shall be thereupon changed to the proper county, by the order 'J 
of the court, unless the parties consent thereto: provided, that in an action? 
for the claim and delivery of personal property wrongfully taken, the action -3 
may be brought and maintained in the county where the wrongful taking oc
curred, or where the plaintiff resides. A corporation shall be deemed to re-> 
side in any county where it has an office, agent, or place of business, within^ 
the meaning of this section. The court may change the place of trial of ac- S 
tions included in this section, as provided by law, as in other actions. (As 
amended 1877, c. 68, § 1, and .1878, c. 38, § 1.) . 8 

1 M. 223 (287) ; 5 M. 113 (148). S 
§ 50. (SEC. 41.) Actions by attachment against non-residents. If the defendant is a™ 

non-resident of this state, and the plaintiff proceeds against him, by attach-f 
ing his property, such action may be brought in any county where the de-f 
fendant has property liable to attachment. ^ 

§51. (SKO. 42.) Change of venue, in what cases—in what manner. If the county des- ™ 
ignated for that purpose in the complaint is not the proper county, the action 
may, notwithstanding, be tried therein, unless the defendant, before the time 
for answering expires, demands in writing that the trial be had in the proper 
county, and the place of trial is thereupon changed by consent of parties or 
by order of court, as is provided in this section. The court may change the 
place of trial in the following cases: 

First. When the count}' designated for that purpose in the complaint is 
not the proper county; 

Second. When there is reason to believe that an impartial trial cannot be 
had therein; 

Third. When the convenience of witnesses, and the ends of justice, would 
be promoted by the change; 

Fourth. A change of venue may, in all civil cases, be made, upon the con-

                           
MINNESOTA STATUTES 1878



714 CITIL ACTIONS. [CHAP. 

sent in writing of the parties or their attorneys. When the place of trial is 
changed, all other proceedings shall be had in the county to which the place 
of trial is changed unless otherwise provided by the consent of the parties in 
writing duly filed, or order of the court; and the papers shall be filed or trans
ferred accordingly. 

21 M. 15 

TITLE 5. 

SERVICE OF SUMMONS, PLEADINGS, NOTICES, AND APPEARANCE OF PARTIES.* 

§52. (SEC. 43.) Actions, how commenenced. Civil actions in the several district courts 
of this state shall be commenced by the service of a summons, as hereinafter 
provided. 

§ 53. (SEC. 44.) Requisites of summons. The summons must be subscribed by the 
plaintiff or his attorney, and directed to the defendant, requiring him to 
answer the complaint, and serve a copy of his answer on the person whose 
name is subscribed to the summons, at a place within the state therein specified, 
in which there is a post-office, within twenty days after the service of the sum-

"* mons, exclusive of the day of service. (As amended 1867, c. 62, § 1.) 
9 M. 206 (221); 12 M. 80. 255 ; 14 M. 537. 

§ 54. (SEC. 45.) Notice to be contained in summons. The summons shall also contain a 
mnotice, in substance as follows: 
a First.—In an action arising on contract for the payment of money only, 
^"that he will take judgment for a sum specified therein, if the defendant fails 
J1 to answer the complaint. • ^ 
s Second.—In other actions for the recovery of money only, that he will,. 
~ upon such failure, have the amount he is entitled to recover ascertained by the 
£ court, or under its direction, and take judgment for the amount so ascertained. 
g Third.—In other actions, that, if the defendant fails to answer the complaint* 
;-the plaintiff will apply to the court for the relief demanded therein. 

14 M. 537. 
§55 . (SEC. 46.) Service of complaint—proceedings when complaint is not served. A copy 

of the complaint must be served upon the defendant with the summons, unless 
the complaint itself be filed in the office of the clerk oi the district court of 
the county in which the action is commenced, in which case the service of 
the copy may be omitted; but the summons in such case must notify the de
fendant that the complaint has been filed with the clerk of said court; and if 
the defendant appear within ten days after the service of the summons, the 
plaintiff must serve a copy of the complaint on the defendant or his attorney, 
within five days after the notice of such appearance, and the defendant shall 
have at least ten days thereafter to answer the same;, and no judgment shall 
be entered against him for want of an answer in such case till the expiration 
of the time. (As amended 1867, c. 62, § 2.) 

§ 56. (SEC. 47.) Summons, by whom served. The summons may be served by the 
sheriff of the county where the defendant is found, or by any other person not 
a party to the action; and the service shall be made, and the summons returned 
and filed in the clerk's office, with all reasonable diligence. 

15 M. 288. 
*§ 57. Fees for service not allowed, when. Whenever any person, other than a sheriff or 

other proper officer, shall serve a summons issued out of the district court, no 
fee shall be allowed therefor, either for travelling in making such service, or for 
serving such summons. (1874, c. 80, § 1.) 

*§ 58. Service in Ramsey county. That all writs of summons to be hereafter issued in 
any civil action, to be served within the said county of Ramsey, shall be served 

•NOTE. AS to the appointment, by a non-resident land-owner, of an agent to accept service, and 
as to service on unknown heirs, see vast, c. 75, §§ 1, 5. 
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by the sheriff of said county, or one of his deputies, except in case of the ab
sence or inability of said sheriff or his deputies, and in cases where the said 
sheriff shall be a party to such action; and in such excepted cases, either of 
the judges of the district court of said county may, by an endorsement upon 
such writ, authorize such service to be made by some disinterested person by 
him designated to serve the same, (Sp. Laws 1877, c. 185, § 2.) 

§ 59. (SEC. 48.) Summons, how served and on whom. The summons shall be served by 
delivering a copy thereof, as follows: 

First. If the action is against a corporation, to the president, or other head 
of the corporation, secretary, cashier, treasurer, a director or managing agent 
thereof: provided, that in case none of the officers named can be found within 
the state, of which the return of the sheriff that they cannot be found within 
his county shall be prima facie evidence, then the summons may be served by 
publication; but such service can"be made in respect to a foreign corporation 
only when it has property within this state, or the cause of action arose 
therein; 

10 M. 308 (386) ; 13 M. 278, 
Second. If against a minor under the age of fourteen years, to such minor 

personally, and also to his father, mother or guardian, or if there is none within 
this state, then to any person having the care or control of such minor, or 
with whom he resides, or by whom he is employed; 

Third. If against a person for whom a guardian has been appointed for any 
cause, to such guardian, and to the defendant personally; 

Fourth. In all other cases to the defendant personally, or by leaving a copy 
of the summons at the house of his usual abode, with some person of suitable 
age and discretion then resident therein. (As amended 1878, c. 14, § 1.) 

§60. Service on foreign corporations. That the summons in any civil action or proceed
ing wherein a foreign corporation is defendant may be served by delivering a 
copy thereof to the president, secretary, or any managing or general agent of 
said foreign corporation; and such service shall be of the same force, effect 
and validity as like service upon domestic corporations. (Gen. St. p. 494, § 1.) 

O'M. 228 (239) ; 10 M. 308 (386) ; 13 M. 278. 
§ 61. Act to supersede other inconsistent provisions. This act shall have full force and 

elfect, notwithstanding any provisions ot the General Statutes, or other law of 
the state inconsistent herewith, and shall be published with and as a part of 
the General Statutes. {Id. § 2.) 

13 M. 278. 
*§ 62. Service on railroad companies. The service of all process and papers in any civil 

action or proceeding, before any justice of the peace, or in the district court, 
against any railroad company within this state, may be made upon any acting 
ticket or freight agent of such company, within the county in which the ac
tion or proceeding shall be commenced, and shall be taken and held in all 
cases to be a legal service: provided, that whenever any railroad company has 
appeared in an action by an attorney, thereafter such service shall be made 
upon the attorney of record. (1871, c. 64, § 1.) 

*§ 63. Service on domestic corporation without resident officers. Whenever any corpora
tion, created by the laws ot this state or late territory of Minnesota, does not 
have an officer in this state upon whom legal service of process can be made, an 
action or proceeding against such corporation may be commenced in any county 
where the cause of action may arise, or said corporation may have property; and 
service may be made upon such corporation by depositing a copy of the sum
mons, writ, or other process, in the office of the secretary of state, which shall 
be taken, deemed and treated as personal service on such corporation: provided, 
a copy of said summons, writ, or other process shall be deposited in the post-
office, postage paid, directed to the secretary or other proper officer of such 
corporation, at the place where the main business of such corporation is trans
acted, when such place of business is known to the plaintiff, and be published 
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at least once a week for six weeks in some newspaper printed and published in 
the city of St. Paul, before such service shall be deemed perfect. (1675, c. 
43,1 1.) 

§ 64. (SEC. 49.) Service by publication—in what cases allowed. When the defendant 
cannot be found within the state—of which the return of the sheriff of the 
county in which the action is brought, that the defendant cannot be found in 
the county, is prima facie evidence—and upon the filing of an affidavit of the 

Elaintiff, his agent or attorney, with the clerk of the court, stating that he 
elieves that the defendant is not a resident of the state, or cannot be found 

therein, and that he has deposited a copy of the summons in the post-office, 
directed to the defendant at his place of residence—unless it is stated in the 
affidavit that such residence is not known to the affiant—and stating the ex
istence of one of the cases hereinafter specified, the service may be made by 
publication of the summons by the plaintiff'or his attorney in either of the 
following cases: 

5 M. 296 (367) J 10 M. 293 (366); 23 M. 639. 
First—When the defendant is a foreign corporation, and has property with

in this state. 
9 M. 225 (239) ; 10 M. 308 (386). 

Second—When the defendant, being a resident of this state, has departed 
therefrom with intent to defraud his creditors, or to avoid the service of a sum
mons, or keeps himself concealed therein with like intent. 

Third—When the defendant is not a resident of the state, but has property 
therein, and the action arises on contract, and the court has jurisdiction of the 

Sj subject of the action. 
* Fourth—When the action is for divorce, in the cases prescribed by law. 
% Fifth—When the subject of the action is real or personal property in this 
Estate, and the defendant has or claims alien or interest actual or contingent 
§ therein, or the relief demanded consists wholly or partly in excluding the de
fendant from any interest or lien therein. 

Sixth—When the action is to foreclose a mortgage, or to enforce a lien of 
3 any kind, on real estate in the county where the action is brought. (As 
"amended 1869, c. 73. § 1, and 1878, c. 9, § 1.) 

§ 65. (SEC. 50.) Publication, how made. The publication shall be made in a newspaper 
printed and published in the county where the action is brought, (and if there 
is no such newspaper in the county, then in a newspaper printed and pub
lished in an adjoining county, and if there is no such newspaper in an adjoin
ing county, then in a newspaper printed and published at the capital of the 
state,) once in each week for six consecutive weeks; and the service of the 
summons shall be deemed complete at the expiration of the time prescribed 
for publication as aforesaid. (As amended 1867. c. 68, § 1.) 

§66. (SEC. 51.) When defendant may appear and defend—restitution. If the summons 
is not personally served on the defendant, in the cases provided in the last two 
sections, he or his representatives, on application and sufficient cause shown, 
at any time before judgment, shall be allowed to defend the action; and, except 
in an action for divorce, the defendant or his representatives may in like man
ner be allowed to defend after judgment, and within one year after the rendi
tion of such judgment, on such terms as may be just; and if the defence is 
successful, and the judgment, or any part thereof, has been collected or 
otherwise enforced, such restitution may thereupon be compelled as the court 
directs. 

6 M. 315 (458) : 15 M. 63. 
§ 67. (SEC. 52.) Proceedings when some of the defendants are not served. When the 

action is against two or more defendants, and the summons is served on one 
or more, but not all of them, the plaintiff may proceed as follows: 

First. If the action is against the defendants jointly indebted upon a con
tract, he may proceed against the defendants served, unless the court otherwise 
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directs; and if he recovers judgment, it may be entered against all the defend
ants thus jointly indebted, so far only as tha t it may be enforced against the 
joint property of all, and the separate property of the defendants served; 

3 M. 58(106); 22 M. 203. 
Second. It' the action is against defendants severally liable, he may proceed 

against the defendants served, in the same manner as if they were the only 
defendants; 

Third. Though all the defendants have been served with the summons, 
judgment may be taken against any of them severally, when the plaintiff 
would be entitled to judgment against such/lefendants if the action had been 
against them alone. 

See post, § 266. 
§ 68. (SEC. 53.) Proof of service of summons, how made. Proof of the service of the 

summons, and of the complaint or notice, if any, accompanying the same, shall 
be as follows; 

First. If served by the sheriff or other officer, his certificate thereof; or, 
if by another person, his affidavit; or, 

15 M. 288; 18 M. 90. 
Second. I n case of publication, the affidavit of the printer or his foreman, 

showing the same, and an affidavit of the deposit of a copy of the summons in 
the post-office, if the same has been deposited; or, 

Third. The written admission of the defendant. 
i M. 108 (163) ; 4 M. 366 (473.) \, 

In case of service otherwise than by publication, the certificate, affidavit or 
admission shall state the time, place, and manner of service. 

§ 69̂  (SEC. 54.) When jurisdiction of court attaches—voluntary appearance. Prom the 
time of the service ot the summons in a civil action, the court is deemed to 
have acquired jurisdiction, and to have control of all the subsequent proceed
ings. A voluntary appearance of a defendant is equivalent to a personal ser
vice of the summons upon him. 

10 M. 144 (178); 11 M. 184 (271); 14 M. 16 ; 23 M. 268, 539. 
§ 70. (SEC. 65.) Natural person subject to jurisdiction of court, when. No natural per

son is subject to the jurisdiction of a court of this state, unless he appears in 
the court, or is found within the state, or is served with process therein, or is a 
resident thereof, or has property therein upon which the plaintiff has acquired 
a lien by attachment or garnishment, and then only to the extent of such 
property, except in cases where it is otherwise expressly provided by statute. 

§ 71. (SEC. 56.) Corporation subject to jurisdiction of court, when. No corporation is 
subject to the jurisdiction of a court of this state, unless it appears in the 
court, or has been created by or under the laws of this state, or has an agency 
established therein for the transaction of some portion of its business, or has 
property therein upon which the plaintiff has acquired a lien by at tachment 
or garnishment, and, in the last case, only to the extent of such property at 
the time the jurisdiction attached. 

9 M. 225(239); 10 M. 144 (178); 13 M. 278. 
§ 72. (SEC. 57.) Appearance and its effect. A defendant appears in an action when he 

answers, demurs, or gives the plaintiff written notice of his appearance; after 
appearance, a defendant is entitled to notice of all subsequent proceedings; but 
when a defendant has not appeared, service of notices or papers, in the ordinary 
proceedings in an action, need not be made upon him. 

10 M. 144 (178); 11 M. 184 (271); 12 M. 60, 629 ; 13 M. 66 ; 14 M. 170 ; 16 M. 38; 22 M. 1 ; 
23 M. 268. 

§ 73. (SEC. 58.) Notice, on whom to be served. Notices shall be in writing; and notice* 
and other papers may be served on the party or attorney in the manner pre-, 
scribed in the next three sections, where not otherwise provided by statute. | 

,§74. (SEC. 59.) Service of notices, how made. The service maybe personal or by del iv-1 
ery to the party or attorney on whom the service is required to be made, or it! 
may be as follows: I 

First.—If upon an attorney, it may be made during his absence from his 
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office, by leaving the papers with his clerk therein, or with a person having 
charge thereof; or, when there is no person in the office, by leaving it, between 
the hours of six in the morning and nine in the evening, in a conspicuous 
place in the office; or if it is not open so as to admit of such service, then by 
leaving it at the attorney's residence, with some person of suitable age and 
discretion. 

Second.—If upon a party, it may be made by leaving the papers at his resi
dence, between the hours of six in the morning and nine in the evening, with 
some person of suitable age and discretion. 

2 M. 273 (319). 
§75. (SEC. 60.) Service by mail allowed, when. Service by mail may be made, when 

the person making the service, and the person on whom it is to be made, reside 
in different places, between which there is a regular communication by mail. 

§76. (SEC. 6L) Manner of service by mail. In case of service by mail, the paper shall 
be deposited in the post-office, addressed to the person on whom it is served, 
at his place of residence, and the postage paid; and in such case, the time of 
service shall be double that required in case of personal service. 

§ 77. (SEC. 62.) Service on party, when and how—on attorney—on clerk for party. 
Where a plaintiff or defendant who has appeared resides out of the state, and 
has no attorney in the action, the service may be made by mail, if his resi
dence is known; if not known, on the clerk for him. But where a party, 
whether resident or non-resident, has an attorney in the action, the service of 
papers shall be upon the attorney instead of the party. But if the attorney 
shall have removed from the state, such service may be made upon him per
sonally, either within or without the state, or by mail to him at his place of 
residence, if known, and if not known, then by mail upon the party, if his 
residence is known, whether within or without the state. And if the resi
dence of neither the party or attorney are known, the service may be made on 
the clerk for the attorney. (As amended 1872. c. 72, § 1.) 

§ 78. (SEC. 63.) Limitation of four preceding sections. The provisions of the four pre
ceding sections do not apply to the service of a summons or other process, or 
of any paper to bring a party into contempt. 

§ 79. (SEC. 64.) Noticesnot insufficient when—amendment—extension of time. ' A no
tice or other paper is valid and effectual, though the title of the action in 
which it is made is omitted, or it is defective either in respect to the court or 
parties, if it intelligently refers to such action or proceeding; and in further
ance of justice, upon proper terms, any other defect or error in any notice or 
other paper or proceeding may be amended by the court, and any mischance, 
omission or defect relieved, within one year thereafter; and the court may en
large or extend the time, for good cause shown, within which by statute any 
act is to be done, proceeding had or taken, notice or paper filed or served; or 
may, on such terms as are just, permit the same to be clone or supplied after 
the time therefor has expired, except that the time for bringing a writ of error 
or appeal shall in no case be enlarged, or a party be permitted to bring such 
writ of error or appeal after the time therefor has expired. 

§80. (SEC. 65.) Filing of pleadings, bonds, affidavits, etc. The pleadings and various 
bonds required to be given by statute, and the affidavits and other written 
proceedings in an action, shall be filed or entered in court, or with the clerk 
thereof, unless the court expressly provide for a different disposition thereof; 
except that the bonds provided for by this chapter, on the claim and delivery 
of personal property, shall, after the justification of the sureties, be delivered 
by the sheriff to the parties respectively for whose benefit they are taken. 
Each party shall, on or before the second day of the term for which any cause 
is noticed, file his pleadings in the office of the clerk of the court. (As amend
ed 1867, c. 62, § 3.) 

§81. (SEC. 67.) Defendant, without answering, may demand assessment of damages. A 
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defendant who has appeared, may, without answering, demand in writing an 
assessment of damages, or of the amount which the plaintiff is entitled to re
cover; and thereupon such assessment shall be had, or any such amount as
certained, in such manner as the court on application may direct, and judg
ment entered by the clerk for the amount so assessed or ascertained. 

§82. (SEC. 68.) Time, how computed. The time within which an act is to be done 
shall be computed by excluding the first day and including the last. If the 
last day is Sunday, it shall be excluded. 

16 M. 230. 
§83. (SEC. 69.) Publication of legal notices, made how. The publication of legal notices 

required by law, or by an order of a judge or court, to be published in a news
paper once in each week for a specified number of weeks, shall be made on the 
day of each week in which such newspaper is published. 

0 M. 123 (192) ; 21 M. 142. 

MOTIONS AND ORDERS.* 

*§ 84. Order defined. Every direction of a court or judge, made or entered in writing, 
and not included in a judgment, is denominated an order. (1867, c. 67, § 1.) 

*§ 85. Motion defined. An application for an order is a motion. (Id. % 2.) 
*§ 86. Notice of motion—order to show cause. When a notice of a motion is necessary, 

it must be served eigbt days before the time appointed for the hearing; but 
the judge may, by an order to show cause, prescribe a shorter time. (Id. § 3.) 

*§ 87. Where motions should be made. Motions must be made in the district in which 
the action is pending, or in an adjoining district: provided, that no motion.* 
shall be made in an adjoining district which shall require the hearing of such '; 
a motion at a greater distance from the county seat where the action is pend- „ 
ing in which such motion is made than the residence of the judge of the dis- ̂ . 
t r iet wherein such action is pending from such county seat. Orders m a d e | 
out of court, and without notice, may be made by any judge of a district court i 
at any place in the state; but no order to stay proceedings for a longer time;!: 
t han twenty days shall be made, except upon notice to the adverse par ty .? 
Motions for judgment upon demurrer, or upon the pleadings, may be made and s 
determined in vacation; and when any motion is made in a district court other 
than that in which the action is pending, the order, determination or judg
ment thereon is to be entered in the same manner, and have the same force 
and effect, as when made in and by the judge of the district, and in the county 
in which the action is oending. (Id. § 4.) 

TITLE 6. 
PLEADINGS IN OTVIL ACTIONS. 

§ 88. (SEO. 70.) Pleadings, etc., regulated by statute. The forma of proceedings in 
civil actions, and the rules by which the sufficiency of pleadings is to be de
termined, shall be regulated by statute. 

§ 89. (SEO. 71.) What pleadings allowed. The only pleadings on the part of the 
plaintiff are: 

First. The complaint; 
Second. The demurrer or reply. 

And on the part of the defendant: 
First. Demurrer; 
Second. The answer. 
* An act in relation to motions and orders. Approved March T, 18ST. (Laws 186T, c. 81.) 
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THE COMPLAINT. 

§ 90. (SEC. 72.) Complaint defined. The first pleading on the part of the plaintiff is 
the complaint. 

§ 9 1 . ( S E C . 73.) W h a t complaint shall contain. T h e compla in t shal l con ta in : 
First. The title of the cause, specifying the court in which the action is 

brought, the county in which the action is brought, and the names of the 
parties to the action, plaintiff and defendant; 

18 M. 90 ; 22 M. 67. 
(See ante, c. 64, § 70 as to at tached counties.) 

Second. A plain and concise statement of the facts constituting a cause of 
action, without unnecessary repetition; 

Third. A demand of the relief to which the plaintiff supposes himself en
titled. If the recovery of money is demanded, the amount thereof shall be 
stated. 

2 M. 171 (210); 3 M. 30 (67) ; 4 M. 139 (197). 164 (229). 

THE DEMURRER. 

§ 9 2 . ( S E C . 74.) Defendant may demur, when—on w h a t grounds. T h e "defendant m a y 
demur to the complaint within twenty days after the service thereof, when it 
appears upon the face thereof, either: 

1 M. 83 (106) j 2 M. 174 (213) ; 4 11.105(168) ; 9 M. 164 (178) ; 10 M. 106 (133.) 
First. That the court has no jurisdiction of the person of the defendant or 

the subject of the action; 
21 M. 15. 

Second. That the plaintiff has not legal capacity to sue; 
22 M.272. 

Third. That there is another action pending between the same parties for 
the same cause; 

6 M. 240 (304) ; 11 M. 168 (243). 

Fourth. That there is a defect of parties, plaintiff or defendant. 
3 M. 95 (151) ; 5 M. 240 (304): 12 M. 124, 235. 

Fifth. That several causes of action are improperly united: 
3 M. 95 (151) ; 5 M. 240 (304); 8 M. 221 (254) ; 10 M. 352 (439). 

Sixth. That the complaint does not state facts sufficient to constitute a 
cause of action. (As amended 1867, c.62,%5.) 

1 M. 150 (175); 7 M : 176 (234) ; 8 M. 221 (254) ; 9 SI. 231 (246) ; 10 M. 352 (439) : 11 M. 219 
(314) ; 12 M. 98, 137 ; 13 M. 390 ; 17 M. 24. 

§ 9 3 . ( S E C . 75.) Requisites of demurrer—to w h a t i t may be taken. T h e d e m u r r e r shal l 
distinctly specify the grounds of objection to the complaint; unless it do so, it 
may be disregarded. It may be taken to the whole complaint, or to any of 
the causes of action stated therein. 

13 M. 2G4. 
§ 94. ( S E C . 77.) Objection may be taken by answer, when. W h e n any of t h e m a t t e r s 

enumerated in section seventy-four do not appear upon the face of the com
plaint, the objection may be taken by answer. 

§95. (SEC. 78.) Objections waived, when. If no such objection is taken, either by de
murrer or answer, the defendant is deemed to have waived the same, excepting 
only the objection to the jurisdiction of the court, and the objection that the 
complaint does not state facts sufficient to constitute a cause of action. 

7 M. 409 (502) ; 10 M. 151 (187) ; 10 M. 300 (448); 12 M. 124, 255 ; 15 M. 81, 472 ; 17 M. 372 ; 18 M. 
108 ; 23 M. 403. 

T H E ANSWER. 
§ 96. ( S E C . 79.) Contents of answer—denials—new mat ter—equi t ies . T h e answer of 

the defendant shall contain: 
First. A denial of each allegation of the complaint controverted by the 

defendant, or of any knowledge or information thereof sufficient to form a belief; 
1 M. 144 (169) : 2 M. 201 (241) : 4 51. 133 (192), 190 (270) ; 5 M. 321 (397) : 7 M. 128 (184) ; 159 (217) ; 
9 M. 176 (190); 10 M. 136 (108): Mnntour V. Purdy, 11 M. (384); 12 M. 412, 515 ; 15 M. 288 ; 16 
M. 38, 51, 204 ; 22 M. 538 ; 23 M. 304. 

Second. A statement of any new matter constituting a defence or counter
claim, in ordinary and concise language, without repetition. 

1 M . 191 (241) ; 5 M . 119 (155) ; 6 M . 224 (319), 340 (492) J 13 M. 488 J 17 M . 24, 292 ; 21 M . 409 ; 
22 M. 92, 267. 
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Third. All equities existing at the time of the commencement of any 
action, in favor of a defendant therein, or discovered to exist after such com
mencement, or intervening before a final decision in such action. And if the 
same are admitted by the plaintiff, or the issue thereon is determined in favor 
of the defendant, he shall be entitled to such relief, equitable or otherwise, as 
the nature of the case demands, by judgment or otherwise. 

1 M. 243 (311) ; 5 M. 139 (178); 6 M. 45 (95); 14 M. 469 ; 17 M. 100 ; 19 M. 383 ; 20 M. 196, 234 ; 
21 M . 634. 

§ 97. (SEC. 80.) Hequisites of counterclaim. The counterclaim mentioned in the last 
section must be an existing one in favor of a defendant, and against a plaintiff, 
between whom a several judgment might be had in the action, and arising 
out of one of the following causes of action: 

5 M. 119(155); 6 1 1 . 3 8 6 ( 5 5 0 ) ; 8 M . 209 (243); 10 M . 1 ( 1 3 ) ; 1 4 M . 140; 17 M. 100, 4 0 3 ; 19 
M . 181 ; 22 M . 541. # 

First. A cause of action arising out of the contract or transaction set forth 
in the complaint as the foundation of the plaintiff's claim, or connected with 
the subject of the action; 

3 M. 116 (182) : 6 M. 224 (319) ; 11M. 168 (243) ; 13 M. 488 ; 14 M. 469 ; 15 M. 501: 19 It 
315 ; 20 M. 433 ; 21 M. 225, 366 ; 22 M. 132. 

Second. I n an action arising on contract, any other cause of action, arising 
also on contract, and existing at the commencement of the action. 

6 M . 224 (319,) 284 (420) ; 14 M . 469 ; 20 M . 102 ; 21 M . 431. 

§ 98. (SEC. 81.) Several defences, etc—how stated—demurrer and answer. The defend
ant may set forth by answer as many defences and counterclaims as he has ; s 
they shall each be separately stated, and refer to the causes of action which = 
they are intended to answer, in such manner tha t they may be intelligibly dis-E 
tinguished; the defendant may also demur to one or more of several causes of ^ 
action in the complaint, and answer the residue. f 

1 M. 292 (408); 3 M . 116 (182) ; 12 M . 426 ; 13 M . 158. r-
§99. (SEC. 82.) What answers and demurrers may be stricken oat, etc Sham and irrele-1 

vunt answers or defences, and frivolous demurrers m a y b e stricken out, or^. 
judgment rendered notwithstanding the same, on motion, as for want of an 1 
answer. 2? 

2 M . 180 (219), 273 (319) ; 13 M . 65, 158,165 ; 17 M . 22. •S 

THE REPLY. ? 
to 

§ 100, (SEC. 83.) Plaintiff may reply, when—contents of reply. When the answer' 
contains new matter constituting a counterclaim, the plaintiff may, within ^ 
thir ty days, reply to such new matter, denying each allegation controverted i. 
by him, or any knowledge or information thereof sufficient to form a belief; S 
and he may allege in ordinary and concise language, without repetition, any ? 
new matter not inconsistent with the complaint, constituting a defence t o » 
such new matter in the answer; or he may demur to an answer containing Z 
new matter, when, upon its face, it does not constitute a counterclaim or de- 3 
fence; and the plaintiff may demur to one or more of such defences or coun- = 
terclaims, and reply to the residue of the counterclaims. ?' 

1 M . 292 (408.) <o 

§ 101. (SEC. 84.) Judgment for want of reply. If the answer contains a statement of a 
new matter constituting a counterclaim, and the plaintiff fails to reply or de
mur thereto within the time allowed by law, the defendant may move, on no
tice, for such judgment as he may be entitled to upon such statement; and 
the court may thereupon render judgment, order a reference, or assessment of 
damages by a jury, as the case may require. 

20 M. 234 ; 22 M . 132. 
§102. (SEC. 85.) Demurrer to reply. If a reply to any counterclaim is insufficient, the 

defendant may demur thereto, stating the grounds thereof. 

GENERAL RULES OF PLEADING. 

§103. (SEC. 86.) Pleadings, how subscribed—when to be verified. Every pleading in a 
court of record shall be subscribed by the attorney of the par ty; and when 

46 
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any pleading in a case is Terified, all subsequent pleadings, except demurrers, 
shall be verified also. 

2 M. 273 (319); 18 M. 165. 
§ 104. (SEC. 87.) Verification, how made and by whom. The verification shall be to 

the effect tha t the same is true to the knowledge of the person making it, ex
cept as to those matters stated on his information and belief, and as to those 
matters that he believes it to be true, and shall be made by the party, or, if 
there are several parties united in interest and pleading together, by one at 
least of such parties acquainted with the facts, if such party is within the 
county where the attorney resides, and capable of making the affidavit. The 
verification may also be made by the agent or attorney, if the party making 
such pleading is absent from the county where the attorney resides, or for 
some cause is unable to verify it; and shall be to the effect that the same is 
true to the best of his knowledge, information and belief. When a corpora
tion is a party, the verification may be made by any officer thereof; and when 
the state or any officer thereof in its behalf is a party, the verification may be 
made by the attorney general. The verification may be omitted when an ad
mission of the t ru th of the allegation might subject the party to prosecution 
for felony. 

§ 105. (SEC. 88.) Account, how pleaded—bill of particulars. It is not necessary for a 
party to set forth, in a pleading, the items of an account therein alleged; but 
he shall deliver to the adverse party, within ten days after a demand thereof, 
in writing, a copy of the account verified by his own oath, or that of his agent 
or attorney, if within the personal knowledge of such agent or attorney, to 
the effect tha t he believes it to be true, or be precluded from giving evidence 
thereof. The court, or judge thereof, may order a further or more particular 
bill. 

22 M. 9T. 

§106. (SFX. 89.) Pleadings to be liberally construed In the construction of a pleading 
Ifor the purpose of determining its effect, its allegations shall be liberally con
strued, with a view to substantial justice between the parties. 

§107. (SEC. 90.) Correcting irrelevant, redundant and indefinite pleadings. If irrelevant 
or redundant matter is inserted in a pleading, it may be stricken out on mo
tion; and when a pleading is double, or does not conform to the statute, or 
j-when the allegations of a pleading are so indefinite or uncertain tha t the 
.precise nature of the charge or defence is not apparent, the court may strike 
i t out on motion, or require it to be amended. 

1 M . 10U (195); 3 M . 74 (12C) : 8 M. 37 (59) ; .10 M. 108 (136) ; 13 M. 165 ; 18 M . 625. 

§ 108. (HMC. 91.) Judgment, how pleaded—proof of jurisdiction. In pleading a judg
ment or other determination of a court or officer of special or general jurisdic-
ition, it shall not be necessary to state the facts conferring jurisdiction, but 
such judgment or determination may be stated to have been duly given or 
made. In cases of special jurisdiction, if such allegation is controverted, the 
Iparty pleading is bound to establish on the trial the facts conferring jurisdiction. 
(.<ts amended 1&>8. c. 83. § 1.) 

2 M . 208(313), 273(319). 

§ 109. (SEC. 92.) Pleading performance of conditions precedent. In pleading the per
formance of conditions precedent in a contract, it shall not be necessary to 
state the facts showing such performance, but it may be stated, generally, 
j tha t the party duly performed all the conditions on his part; and if such alle
gation is controverted, the party pleading is bound to establish, on the trial, 
.the facts showing such performance. 

20 M. 370"; 23 M. 308. 

§110. (SKI;. 93.) Private statute, how pleaded. In pleading a private statute, or a 
r ight derived therefrom, it is sufficient to refer to such statute by its title, and 
the day of its approval, and the court shall thereupon take judicial notice 
thereof. 

g 111. (SEC. 94.) Pleading existence of corporation. In actions by or against corporations, 
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domestic or foreign, it shall in any pleading be a sufficient allegation that the 
plaintiff or defendant is a corporation, to aver substantially that the plaintiff 
or defendant, as the case may be, is a corporation duly organized and created 
under the laws of the state, territory or government by which it may have 
been incorporated. (As amended 1877, c. 25, § 1.) 

14 M. 49. 
*§ 112. Proof of existence of corporation, when unnecessary. In all actions brought by or 

against a corporation, it shall not be necessary to prove on the trial of the. 
cause the existence of such corporation, unless the defendant shall in his 
answer expressly aver that the plaintiff or defendant is not a corporation. (1876,, 
c. 32, § 1.) 

*§ 113. Proof of partnership. In all actions brought by any persons as copartners, upon 
any contract, verbal or written, made or entered into by or between the defend
ant and the plaintiff as copartners, it shall not be necessary to prove on the, 
trial of the cause that the persons named as plaintiffs were, at the time of 
making such contract, or any time subsequent thereto, the persons composing 
such copartnership, unless the defendant shall in his answer expressly deny 
that the persons named as plaintiffs are or were such copartners. (Id. § 2.) 

*§ 114. Same—denial must be positive. In all actions herein named, an averment in the 
answer, upon information and belief, shall not be construed as an express aver
ment that the plaintiff or defendant is not a corporation, or that the plaintiffs 
are or were not copartners. (Id. § 4.) 

§ 115. (SEC. 95.) Complaint for slander or libel. In an action for libel or slander, itshall 
not be necessary to state in the complaint any extrinsic facts for the purpose 
of showing the application to the plaintiff of the defamatory matter out of 
which the cause of action arose; but it shall be sufficient to state, generally, 
that the same was published or spoken concerning the plaintiff; and if such 
allegation is controverted, the plaintiff is bound to establish, on trial, that it 
was so published or spoken. 

1 M. 131 (166) ; 4 M. 166(233); 9. M. 123(133.) 
§116. (SEC. 96.) Same—answer—justification—mitigating circumstances. In the action 

mentioned in the last section, the defendant may, in his answer, allege both 
the truth of the matter charged as defamatory, and any mitigating circum
stances to reduce the amount of damages; and whether he proves the justifi
cation or not, he may give in evidence the mitigating circumstances. 

§117. (SEC. 97.) Answer in action to recover property distrained. In an action to recover 
the possession of property distrained doing damage, an answer that the de
fendant, or person by whose command he acted, was lawfully possessed of the 
real property upon which the distress was made, and that the property dis
trained was, at the time, doing damage thereon, shall be good, without setting 
forth the title to such real property. 

§118.. (SEC. 98.) Joinder of causes of action. The plaintiff may unite several causes of 
action in the same complaint, whether legal or equitable, when they are in
cluded in either of the following classes: 

First. The same transaction, or transactions connected with the same sub
ject of action; 

5 M. 240 (304) ; 7 M. 276 (351); 8 M. 221(254) ; 10 M. 161 (199). 
Second. Contracts express or implied; 
Third. Injuries, with or without force, to person and property, or either; 
Fourth. Injuries to character; or/ 
Fifth. Claims to recover real property, with or without damages for with

holding thereof, and the rents and profits of the same; or, 
8 M. 221 (254) ; 16 M. 164 ; 22 M. 376. 

Sixth. Claims to recover personal property, with or without damages for 
the withholding thereof; or, 

Seventh. Claims against a trustee by virtue of a contract, or by operation 
of law. But the causes of action so united shall belong to one only of these 
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classes, and affect all the parties to the action, and not require different places 
of trial, and shall be separately stated. 

10 M. 161 (199) ; 14 M. 133 ; 15 M. 106. 
§ 119. (SEC. 99.) What allegations admitted by failure to answer or reply. Every mate

rial allegation of the complaint not specifically controverted by the answer, 
as prescribed, and every materia) allegation of new matter in the answer con
stituting a counterclaim, not controverted by the reply as prescribed, shall, 
for the purposes of the action, be taken as true; but the allegation of new 
matter in the answer not relating to a counterclaim, or of new matter in a 
reply, is to be deemed controverted by the adverse party, as upon a direct de
nial or avoidance, as the case may require. 

2 M. 209 (248); 10 M. 108 (130) ; 15 M. 288 ; 20 M. 234 ; 21 M. 3C6, 431; 22 M. 132,541. 

MISTAKES IN PLEADINGS, AND AMENDMENTS. 

§ 120. (SEC. 100.) Variances to be disregarded—exceptions. No variance between the 
allegation in the pleading and the proof is material, unless it has actually mis
led the adverse party to his prejudice in maintaining his action or defence up
on the merits. Whenever it is alleged that a party has been so misled, that 
fact shall be proved to the satisfaction of the court, and it shall be shown in 
what respect he has been misled; and thereupon the court may order the 
pleading to be amended upon such terms as may be just. 

1 M. 150(175); 4 M. 78(119); 13 M. 442 ; 16 M. 33, 83 ; 18 M. 176 ; 21 M. 358 ; 22 M. 25, 81. 
§ 121. (SEC. 101.) Proceedings where variance is immaterial. When the variance is 

not material, as provided in the last section, the court may direct the fact to 
Sbe found[according to the evidence, or may order an immediate amendment, 
^without costs. 
v § 122. (SEC. 102.) Failure of proof. When, however, the allegation of the cause of 
faction or defence to which the proof is directed is unproved, not in some par-
j£ ticulars only, but in its entire scope and meaning, it is not to be deemed a case 
7 of variance, within the last two sections, but a failure of proof. 
& 10 M. 155 (192) ; 22 M. 449. 

§ 123. (SEC. 103.) Amendments of course—after decision of demurrer. Any pleading 
£ may be once amended by the party, of course, without costs, and without 
"prejudice to the proceedings already had, at any time before the period for 

answering it expires; or, if it does not delay the trial, it may be so amended 
at any time within twenty days after service of the answer, demurrer or reply 
to such pleading; in such case the amended pleadiug shall be served on the ad
verse party, who shall have twenty days to answer the same. After the de
cision of the demurrer, the court may, in its discretion, if it appears that the 
demurrer was interposed in good faith, allow the party demurring to with
draw the same and plead over, or, if the demurrer is sustained, may allow the 
pleading demurred to to be amended, on such terms as may be just. (As amend
ed 1807, c. 62, § 6.) 

18 M. 176. 
§ 124. (SEC. 104.) Amendment by order. The court may, before or after judgment, in 

furtherance of justice, and on such terms as may be proper, amend any plead
ing, process or proceeding, by adding or striking out the name of any party, 
or by correcting a mistake in the name of a party, a mistake in any other re
spect, or by inserting other allegations material to the case, or, when the 
amendment does not change'substantially the claim or defence, by conforming 
the pleading or proceeding to the fact proved. 

8 Si. 252 (280) , 12 M . 221 ; 13 M. 422 ; 14 M. 409 ; 20 M. 173 ; 23 ST. 314. 

§125. (SEC. 105.) Extensions of time—relief against mistakes—opening judgments, etc. 
The court may likewise, in its discretion, allow an answer or reply to be made, 
or other act to be done, after the time limited by this chapter, or by an order 
enlarge such time; and may also, in its discretion, at any time within one 
year after notice thereof, relieve a party from a judgment, order, or other pro
ceeding, taken against him through his mistake, inadvertence, suspense, or ex-
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cusable neglect; and the court may, as well in vacation and out of term as in 
term, and without regard to whether such judgment or order was made and 
entered, or proceedings had, in or out of term, upon good cause shown, set 
aside or modify its judgments, orders or proceedings, although the same were 
made or entered by the court, or under or by virtue of its authority, order or 
direction, and may supply any omission in any proceeding. And whenever 
any proceeding taken by a party fails to conform to the statute, the court may 
permit an amendment to such proceeding, so as to make it conformable there
to; but this section does not apply to a final judgment in an action for divorce. 
(As amended 1876, c. 49, § 1.) 

2 M. 221 (259) ; B M. 10(23), 47 (65) ; 6 M. 191 (287) ; 7 M. 251 (325), 399 (493) ; 9 M. 1C« (181) ; 
11 M. 37(65); Whttcombv. Shaffer 11 M. (232); 12 M. 420; 13 M. 66; 16 M. 81, 490 ; 17 
M. 402 ; 19 M. 407 ; 20 M. 100,156,173 ; 21 M. 61 ; 22 M. 1; 23 M. 46, 214, 227, 539. 

§126. (SEC. 106.) Defendant designated by any name, when. When the plaintiff is ig
norant of the name of a defendant,'such defendant may be designated, in- any 
process, pleading or proceeding, by any name; and when his true name is dis
covered, the process, pleading or proceeding may be amended accordingly. 

§ 127. ( S E C . 107.) Court shall disregard errors not affecting substantial r igh ts . T h e 
court shall, in every stage of an action, disregard any error or defect iii the 
pleadings or proceedings which does not affect the substantial rights of the 
adverse party; and no judgment can be reversed or affected by reason of such 
error or defect. 

10 M. 340 (423) j 12 M. 437, 522 ; 14 M. 464. 
§ 1 2 8 . ( S E C . 108.) Supplemental pleadings allowed, when. T h e plaintiff and defendant, 

respectively, may be allowed, on motion, to make a supplemental complaint, 
answer or reply, alleging facts material to the case, occurring after the former 
complaint, answer or reply. - . - - . _ _ . 

12 M. 256; 17 M. 48, 215. 

TITLE 7. 
CONSOLIDATION AND INTERPLEADING. 

§ 129. (SEC. 109.) Two or more aotions eonsolidated, when. Whenever two or more ac
tions are pending at any time between the same parties, and in the same court, 
upon causes of action which might have been joined, the court may order the 
actions to be consolidated. 

§ 130. (SEC. 110.) Surety may bring action, when. An action may be brougnt against 
two or more persons, for the purpose of compelling one to satisfy a debt due 
to the other, for which the plaintiff is bound as surety. 

5 M. 246 (310) : 8 M. 97(124); 11 M. 92 (150.) 
§ 1 3 1 . ( S E C . 111.) Interpleader. A defendant aga ins t whom an action is pend ing , upon 

contract, or for money, or specific real or personal property, may, at any time 
before answer, upon affidavit that a person, not a party to the action, and 
without collusion with him, makes a demand against him for the same money, 
debt, or property, upon due notice to such person and the adverse party, apply 
to the court for an order to substitute such person in his place, and discharge 
the defendant from liability to either party, on his depositing in court the 
amount of the debt or money, or delivering the property or its value to such 
person as the court may direct; and the court may thereupon make the order; 
and thereafter the action shall proceed between the plaintiff and person so 
substituted; and the court may compel them to interplead. 

Intervention. Any person who has an interest in the matter in litigation, in the success of 
either of the parties to the action, or against either or both, may become a 
party to any action or proceeding between other persons, either by joining 
the plaintiff in claiming what is sought by the complaint, or by uniting with 
the defendant in resisting the claim of the plaintiff, or by demanding anything 
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adversely to both the plaintiff and defendant, or either of them, either before 
or after issue has been joined in the cause, and before the trial commences. 
The court shall determine upon the issues made by the intervention at the 
same time that the issue in the main action is decided, and the intervenor has 
no right to delay; and if the claim of the intervenor is not sustained, he shall 
pay all the costs of the intervention. The intervention shall be by complaint, 
which must set forth the facts on which the intervention rests; and all the 
pleadings therein shall be governed by the same principles and rules as obtain 
in other pleadings. But if such complaint is filed during term, the court shall 
direct a time in which an answer shall be filed thereto. (As amended 1876, c. 

50, § i ) 
1 4M.809 (407)- 23M.T. 

TITLE 8. 

CLAIM AKD DELIVERY OP PERSONAL PROPERTY. 

§ 132. (SEC. 112.) Possession of personal property claimed, when. The plaintiff in an 
action to recover the possession of personal property, may, at the time of issu
ing the summons, or at any time before answer, claim the immediate delivery 
of such property, in the manner following: 

1 M. ICO (175): 4 M. 99 (148) ; 7 M. 71 (104), 260 (331) ; 8 M. 417 (467); 10 M. S40 (423). 
§ 133. (SEC. 113.) Affidavit to be made—contents thereof. When a delivery is claimed, 

an affidavit shall be made by the plaintiff, or by some one in his.behalf, showing: 
First. That the plaintiff is the owner of the property claimed, (particularly 

describing it,) or is lawfully entitled to the possession thereof, vby virtue of a 
special property therein, the facts in respect to which shall be set forth; 

12 M. 336 ; 13 M. 501; 17 M. 361. 
Second. That the property is wrongfully detained by the defendant; 
Third. That the same has not been taken for a tax, assessment or fine pur

suant to a statute, or seized under an execution or attachment against the 
property of the plaintiff, or, if so seized, that it is by statute exempt from such 
seizure; and, 

Fourth. The actual value of the property. 
§ 134. (SEC. 114.) Requisition to sheriff—bond—duty of sheriff. The plaintiff or his 

attorney may thereupon, by endorsement in writing upon the affidavit, re
quire the sheriff of the county where the property claimed may be, to take 
the same from the defendant, and deliver it to the plaintiff; and upon the re
ceipt of the affidavit, with the endorsement thereon, together with a bond ex
ecuted to the defendant by the plaintiff, or some one in his behalf, with one 
or more sureties, to be approved by the sheriff, in an amount double the 
value of the property, conditioned, that the property shall be returned to the 
defendant, if a return shall be adjudged, and for the payment to him of such 
sum as for any cause may be recovered against the plaintiff, the sheriff shall 
forthwith take the property described in the affidavit, it it be in the possession 
of the defendant or his agent, and retain it in his custody until delivered, as 
hereinafter provided. He must also serve oh the defendant, without delay, a 
copy of the affidavit, endorsement and bond, by delivering the same to him 
personally, if he can be found, or to his agent from whose possession the prop
erty is taken, or, if neither can be found, by leaving them at the usual place 
of abode of either, with some person of suitable age and discretion. (As 
amended 1868, c. 76, §1.) 

0 M. 412 ; 9 M. 297 (314); 17 M. 475. 
§ 135. (SEC. 118.) Defendant may except to sufficiency of sureties. The defendant may, 

(within three days after the service of a copy of the writ and bond, give notice 
ito the sheriff that he excepts to the sufficiency of the sureties; if he fails to 
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do so, he shall be deemed to have waived all objections to them; if the defend
ant excepts to the sureties, he cannot reclaim the property as provided in t h e 
next section. 

§ 136. (SEC. 119.) Defendant may give bond and retain property. Within three days 
after service of the writ and bond as aforesaid, the defendant may, if he does 
not except to the sureties of the plaintiff, require a return of the property, 
upon executing to the plaintiff a bond, in the same amount as the bond ot 
the plaintiff, conditioned that the property shall be delivered to the plaintiff, 
if delivery is adjudged, and for the payment to him of such sum as for any 
cause may be recovered against the defendant. Such bond shall be executed 
by the defendant, or by some one in his behalf, with two or more sufficient 
sureties. If a return of the property is not required, or the sureties of the 
plaintiff excepted to, within three days after the taking and service of the 
writ and bond upon the defendant, then the property shall be delivered to the 
plaintiff, except as provided in section one hundred and twenty-one. 

4 J l . 171 (242.) 
S 137. (SEC. 120.) Notice and justification of sureties. Notice shall be given of the 

justification of sureties, of not less than two nor more than six days, which 
notice shall be served within two days after exception taken to the plaintiff's 
sureties, or after the execution of the bond by the defendant, as the case may 
be. If any surety fails to justify at the time appointed, another may be 
offered and substituted within such time, not exceeding three days, as the 
judge or officer shall appoint; but there shall be only one adjournment for 
such purpose, and, in case of substitution, a new bond shall be executed by all 
the parties to be bound. 

§ 138. (SEC. 121.) Delivery to plaintiff—waiver of justification. Upon due justification 
of the plaintiff's sureties, the sheriff shall deliver the property to the plaintiff, 
except as prescribed in section one hundred and thirty-eight; and upon like 
justification ol the defendant's sureties, the property shall be delivered to the 
defendant. W h e n sureties fail to justify as aforesaid, or when justification is 
waived as herein provided, the sheriff shall forthwith deliver the property to 
the party entitled thereto. The sheriff shall retain the property until the 
justification is completed or waived, and he shall be liable for the sufficiency of 
the sureties unti l such justification or waiver is made, or there is a failure to 
justify. Either party may, in writing, waive the justification of sureties, as well 
after as before notice. 

§ 139. (SEC. 122.) Qualification of sureties. The qualification of sureties is as follows: 
First.—Each shall be a resident and freeholder of the state. 
Second.—Each shall be worth the amount specified in the bond, above his 

debts and liabilities, and exclusive of his property exempt from execution; but 
the judge or officer taking the justification may allow more than the number 
of sureties required to justify severally in amounts less than the penalty of the 
bond, if the aggregate amount is equivalent thereto. 

§ 140. (SEC 123.) Sureties shall justify, how. For the purpose of justification, each 
surety shall attend before a judge, court commissioner, or a justice of the peace, 
at the time and place specified, and may be examined on oath touching his 
sufficiency, in such manner as the judge or officer may think proper; the ex
amination shall be reduced to writing, and filed in the cause. 

§ 141. (SEC 124.) Approval of sureties to be indorsed on bond. If the judge or officer 
deems the sureties sufficient, he shall indorse his approval upon the bond, which 
shall be delivered to the party entitled thereto, and the sheriff shall thereupon 
be exonerated from liability. 

§ 142. (SEC. 125.) Proceedings when property is concealed. Tf the property or any part 
thereof is concealed in a building or inclosure, the sheriff shall publicly demand 
its delivery; if it is not delivered, he shall cause the building or inclosure to be 
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broken open, and take the property into his possession, and, if necessary, he 
may call to his aid the power of his county. 

Whenever, by the return of the officer, or by the affidavit of the plaintiff, 
his agent or attorney, it shall appear that any of the property described in the 
affidavit for the claim and delivery of any personal property required by said 
chapter to be made has been concealed by the defendant, or cannot, after dili
gent search, be found, the court, or a judge thereof, shall require the defendant, 
and such other persons as to the said court or judge may seem proper, to attend 
and be examined on oath touching any disposition of such property, to the 
end that the same may be made subject to seizure by the officer in said action; 
and the court or judge may enforce said order, and any subsequent orders in 
said matter, as in the case of contempt. (As amended 1877, c. 26, § 1.) 

§ 143. (SEC. 126.) Sheriff to keep and deliver property. When the sheriff has taken 
property, as herein provided, he shall keep it in a secure place, and deliver it 
to the party entitled thereto, upon receiving his lawful fees for taking, and his 
necessary expenses for keeping the same. 

§ 144. (SEC. 127.) To file affidavit, etc., and return. He shall file the affidavit and en
dorsement with his return thereon, with the clerk of the court in which the 
action is pending, within twenty days after taking the property mentioned 
therein. (As amended 1868, c. 76, § 2.) 

TITLE 9. 
ATTACHMENT. 

§ 145. (SEC. 128.) Attachment of property allowed. In an action for the recovery of 
money, the plaintiff, at the time of issuing the summons, or at any time after
ward, may have the property of the defendant attached, in the manner herein
after prescribed, as security for the satisfaction of such judgment as the plaint
iff may recover. 

6M.50(69): 7M. 336(421); 12 M. 420"; 13M.826. 
§ 146. (SEC. 129.) Who may allow writ. A writ of attachment shall be obtained from a 

judge of the court in which the action is brought, or a court commissioner of 
the county. 

6 M. 117 (183); 7 M. 412 (506); 8 M. 427 (477): Jacoby v. Drew 11 M. (408) : 20 M. 196. 
§ 147. (SEC. 130.) Writ when allowed—affidavit. The writ of attachment shall be 

allowed whenever the plaintiff, his agent or attorney, shall make affidavit that 
a cause of action exists against the defendant, specifying the amount of the 
claim and the ground thereof; and that the plaintiff's debt was fraudulently con
tracted; or that the defendant is either a foreign corporation, or not a resident 
of this state; or has departed therefrom, as deponent verily believes, with in
tent to defraud or delay his creditors, or to avoid the service of a summons; or 
keeps himself concealed therein with like intent; or has assigned, secreted or 
disposed of, or is about to assign, secrete or dispose of his property with intent 
to delay or defraud his creditors: provided, that the writ of attachment shall 
not be allowed in actions for libel, slander, seduction, breach of promise of 
marriage, false imprisonment or assault and batterv. (As amended 1867, c. 
66, § fi 

1M. 60(82); 3M.7(29); 9 M. 57(68); Keigher V. McCormick 11 M. (545;) 13 M. 422; 
14 M. 125. 620 ; 20 M. 435; 23 M. 229. 

§ 148. (SEC. 131.) Same—bond to be given. Before issuing the writ, the judge or court 
commissioner shall require a bond on the part of the plaintiff, with sufficient 
sureties, conditioned that if the defendant recovers judgment, the plaintiff will 
pay all costs that may be awarded to the defendant, and all damages which he 
may sustain by reason of the attachment, not exceeding the penalty of the 
bond, which shall be at least two hundred and fifty dollars. 

12 M. 420. 
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§ 149. (SEC. 132.) Form of writ. The writ shall be directed to the sheriff of arjy county 
in which the property of such defendant may be, and require him to attach 
and safely keep all the property of such defendant within his county, and not 
exempt from execution, or so much thereof as may be sufficient to satisfy the 
plaintiff's demand, with costs and expenses, the amount of which demand 
shall be stated in conformity with the complaint. Several writs may be issued 
at the same time to the sheriffs of different counties. 

20 M. 198. 
§ 150. (SEC. 133.) Property subject to attachment. All goods and chattels, real and 

personal, all property, real, personal and mixed, including all rights and 
shares in the stock of any corporation, all money, bills, notes, book-accounts, 
debts, credits, and all other evidences of indebtedness, belonging to the defend
ant, are subject to attachment. 

§ 151. (SEC. 134.) Different kinds of property, how attaohed—service of oopy—inventory. 
The sheriff to whom the writ is directed and delivered shall execute the same 
without delay, as follows: 

First. Real estate shall be attached by the officer leaving a certified copy 
of the writ, and of his return of such attachment thereon, at the office of the 
register of deeds of the county in which such real estate is situated, or, if there 
is no register of deeds, with the clerk of the district court of the county, and 
serving a copy of the same upon the defendant in the action, if he can be 
found in his county, without any other act or ceremony. 

1 M. 310 (427); 2 M. 226 (264); 6 M. 264(333). 
Second. Personal property capable of manual delivery to the sheriff shall" 

be attached by taking it into his custody; r 
Third. When an attachment is made of articles of personal estate which,« 

by reason of their bulk or other cause, cannot be immediately removed, a cer- Z 
titled copy of the writ and of the return of the attachment may, at any time* 
within three days thereafter, be deposited in the office of the town clerk of the '£• 
town or city in which the attachment is made; and such attachment shall be|5 
as valid and effectual as if the articles had been retained in the possession and? 
custody of the officer; 3 

Fourth. The clerk shall receive and file all such copies, noting thereon the 
time when received, and keep them safely in his office, and also enter a note 
thereof, in the order in which they are received, in books kept for noting 
mortgages of personal property; which entry shall contain the names of the 
parties to the action, and the date of the entry. The clerk's fee for this ser
vice shall be twenty-five cents, to be paid by the officer, and included in his 
•charge for the service of the writ; 

Fifth. Other personal property shall be attached by leaving a certified copy 
of the writ, and a notice specifying the property attached, with a person 
holding the same; or if a debt, with the debtor; or if stock or interest in stock 
of a corporation, with the president or other head of the same, or the secretary, 
cashier, or managing agent thereof; 

3 M. 191 (277), 300 (106) ; 5 M. 321 (397). 
Sixth- The sheriff shall serve a copy of the writ of attachment, and inven

tory served by him, upon the defendant, if he can be found within the county; 
and if he is a resident thereof, but cannot be found therein, the said sheriff 
shall leave such copy at the last usual place of abode of the said defendant; 

Seventh. He shall make a full inventory of the property attached, and re
turn the same with the writ of attachment. 

§ 152. (SEC. 135.) Certificate to be furnished sheriff in certain cases. Whenever the 
•sheriff, with a writ of attachment or an execution against the defendant, ap
plies to any person mentioned in the fifth subdivision of section one hundred 
and thirty-four, for the purpose of attaching or levying upon the property 
mentioned therein, such person shall furnish him with a certificate designat
ing the number of rights or shares of the defendant in the stock of the cor-
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poration, with any dividend or incumbrance thereon, on the amount and de
scription of the property, held by such corporation or person for the defend
ant, or the debt owing to the defendant; if such person refuses to do so, he 
may be required by the court or judge to attend before him and be examined 
on oath concerning the same; and disobedience to the order may be punished 
as a contempt. 

§ 153. (SEC. 136.) Sheriff to sell perishable property, oolleot debts, etc If any of the-
property attached is perishable, the sheriff shall sell the same, in the manner 
in which property is sold on execution. He may also take such legal pro
ceedings, either in his own name, or in the name of the defendant, as are nec
essary to collect all debts, credits and effects of said defendant, and discontinue-
the same at such times, or on such terms, as the court or judge may direct. 

I M. 309 (407.) 
§ 154. (SEC. 137.) Claim of property by third person—affidavit—indemnity by plaintiff.. 

If any property levied upon or taken by a sheriff, by virtue of a writ of execu
tion, attachment, or other process, is claimed by any other person than the 
defendant or his agent, and such person, his agent or attorney, makes affidavit 
of his title thereto, or right to the possession thereof, stating the value there
of, and the ground of such title or right, the sheriff may release such levy or 
taking, unless the plaintiff, on demand, indemnify the sheriff against such 
claim, by bond executed by two sufficient sureties, accompanied by their affi
davit that they are each worth double the value of the property as specified 
in the affidavit of the claimant of such property, and are freeholders and res
idents of the county; and no claim to such property by any other person than 
the defendant or his agent shall be valid against the sheriff, unless so made;: 
and notwithstanding such claim, when so made, he may retain such property 
under lew a reasonable time to demand such indemnity. (As amended 1877,. 
c 27, § i.) 

13 M. 174 ; H M. 163, 228 ; 18 M. 308. 
§ 155. (SEC. 138.) Plaintiff to be impleaded with sheriff in action against him. If, in 

such case, the person claiming the ownership of such property commences an 
action against the sheriff for the taking thereof, the obligors in the bond pro
vided for'in the preceding section, and the plaintiff in such execution, attach
ment, or other process, shall, on motion of such sheriff, be impleaded with him 
in such action. When, in such case, a judgment is rendered against the sheriff" 
and his codefendants, an execution shall be immediately issued thereon, and 
the property of such codefendants shall be first exhausted before that of the 
sheriff is sold to satisfy such execution. 

§ 156. (SEC. 139.) Judgment against defendant, how satisfied. If judgment is recovered 
by the plaintiff in such action, the sheriff shall satisfy the same out of the 
property attached by him, if it is sufficient for that purpose. 

First.—By paying to the plaintiff the proceeds of all sales of perishable-
property sold by him, or of all debts or credits collected by him, or so much as 
shall be necessary to satisfy the judgment. 

Second.—If any balance remains due, and an execution has been issued on. 
the judgment, he shall sell, under the execution^ so much of the attached 
property, real or personal, as may be necessary to satisfy the balance, if enough 
for that purpose remains in his hands; and in case of the sale of any rights or 
shares in the stock of a corporation, the sheriff shall execute to the purchaser 
a certificate of the sale, and the purchaser shall thereupon have all the rights 
and privileges in respect thereto which were had by the defendant. 

GM. 182(273). 10 M. 253 (323.) 
Third.—If any of the attached property belonging to the defendant has-

passed out of the hands of the sheriff, without having been sold or converted 
into money, the sheriff shall repossess himself of the same, and for that pur
pose shall have all the authority which he had to seize the same under the a t 
tachment; and any person who shall wilfully conceal or withhold such prop-
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erty from the sheriff, shall he liable to double damages, at the suit of the party 
injured. 

§ 157. (SEC. 140.) Discharge of attachment on defendant giving bond, A defendant 
whose property has been attached, may, at any time before trial, execute to 
the plaintiff a bond, in double the amount claimed in the complaint, or, if the 
value of the property attached be less than the amount claimed, then in double 
the value of the property, with two or more sureties, to be approved by the 
officer allowing the writ of attachment, or by the court commissioner of the 
county in which the defendant resides, conditioned that if the plaintiff recover 
judgment in the action, he will pay such judgment, or an amount thereof 
equal to the value of the property attached; and the officer approving such 
bond shall make an order discharging such attachment. (As amended 1868, 
c. 69, § 1) 

BM. 80(69); TM. 271 (345); 12 M. 420; 18 M. 541; 20 M. 374 ; 23 M. 229. 
§ 158. (Sue. 141.) Ilotion to vacate writ of attachment. The defendant may, at any 

time before the time for answering expires, or at any time thereafter when he 
has answered, and before trial, apply to the court, on notice, to vacate the 
writ of attachment. If the motion is made upon affidavits on the part of 
the defendant, but not otherwise, the plaintiff may oppose the same by affida
vits in addition to those on which the writ of attachment was allowed. (As 
amended 1867, c. 66, § 3.) 

§ 159. (SEC. 142.) Return to be made by sheriff. When the writ of attachment is fully 
executed or discharged, the sheriff shall return the same, with his proceedings g 
thereon, to the court in which the action was brought. -= 

§160. (SEC. 143.) Attachment of real estate—lien—release of lien. Whenever anyf 
real estate has been attached by virtue of any writ of attachment, such real J 
estate shall be bound, and the attachment shall be a lien thereon, from the ^ 
time that a certified copy of the attachment, with the description of the real % 
estate, has been delivered for record in the office of the register of deeds in ^ 
the county where the same is situated, and not otherwise. Each register of % 
deeds shall note the day, hour and minute when he receives such certified copy. •§ 
and shall record and index the same in the books kept for the recording and £ 
indexing of mortgages. Such real estate may be discharged and released of L, 
record from such attachment, in the following manner, to wit: *° 

First—By filing for record, in the office of the register of deeds of the 
county wherein such real estate is situated, a certified copy of the order dis
charging or vacating said attachment. 

Second—By filing for record, with such register of deeds, satisfaction of 
judgment rendered in such action. 

Third—By judgment being rendered in the action in favor of the defend
ant against whom the attachment is issued, upon filing for record, in the 
office of said register of deeds, a transcript of such judgment. 

Fourth—By filing for record, in the office of such register of deeds, a satis
faction and discharge of such attachment, executed by the plaintiff in said 
action, in the same manner as is required by law for the execution of convey
ances of real estate. (As amended 1868, c. 68, § 1.) 

% 161. (SEC. 144.) Release by plaintiff of real estate attached. The plaintiff in such 
action may, at any time before the filial discharge of such attachment, release 
and discharge from such attachment any part or portion of such real estate 
imcumbered by said attachment, by executing, in the same manner as convey
ances of real estate are required by law to be executed, a release and discharge 
of such parts or portions of said real estate so designated to be discharged 
and released, and particularly describing the same, and filing such release in 
the office of the register of deeds of the county wherein the lands are situated; 
and such release or discharge shall in nowise affect the lien and incumbrance 
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of said writ of attachment upon the remainder of the real estate or property 
covered by said attachment, and not included in such release. 

§ 162. (SEC. 145.) Eelease of attachment to be_ recorded. The register of deeds shall 
enter such discharge, release or satisfaction, in the same manner and in the 
same book provided for the filing and entry of writs of attachments, except 
that the names of the plaintiffs shall be alphabetically arranged in said index; 
and he shall receive the same fees as are allowed him for the filing and entry 
of attachments in his office. 

§163. (SEC. 146.) Attachment of personal property, how released. Any attachment of 
personal property, under subdivision three of section one hundred and thirty-
four, may be discharged or released of record, by filing, in the proper office, an 
order, release, transcript or satisfaction-piece, as provided in section one hun
dred and forty-three aforesaid. 

TITLE 10. 

GARNISHMENT. 

§ 164. (SEC. 147.) Affidavit—garnishee summons—title of action. In any action in a 
court of record or justice's court, for the recovery of money, if the plaintiff', 
his agent or attorney, at the time of filing the complaint or issuing the sum
mons therein, or at any time during the pendency of the action, or after judg
ment therein against the defendant, makes and files, with the clerk of the 
court, or, if the action is in a justice's court, with the justice, an affidavit 
stating that he believes that any person (naming him) has property, money or 
effects in his hands, or under his control, belonging to the defendant in such 
action, or that such person is indebted to the defendant, and that the value ot 
such property or effects, or the amount of such money or indebtedness, if the ac
tion is in the district court, exceeds the sum of twenty-five dollars, or, if the action 
is in a justice's court, ten dollars, a summons may be issued against such per
son, as hereinafter provided; in which summons and all subsequent proceed
ings the plaintiff in the action shall be known and designated as plaintiff, the 
defendant as defendant, and the person against whom the summons is issued 
as garnishee. (As amended 1867, c. 65, § 1.) 

3 M. 253 (SCO) ; 6 M. 279(347); 9 M. 44(65.) 
§165. (SEC. 148.) Proceedings in justice's court. If the action is in a justice's court, the 

summons shall be issued by the justice, and shall require the garnishee to 
appear before him, at a time and place mentioned in such summons, not less 
than six nor more than twelve days from the date thereof, and answer under 
oath such questions as may be put to him touching his indebtedness to the 
defendant, and any property, money or effects of the defendant in his posses
sion or under his control; which summons shall be served and returned in the 
same manner as a summons issued against a defendant in other causes in such 
court, except that no other than personal service shall be sufficient. A copy 
of such summons, together with a notice to the defendant stating the time, 
place and manner of service upon the garnishee, and signed by the justice of 
the peace or officer who served the same, and requiring such defendant to ap
pear and take part in the examination, shall be served upon the defendant at 
least three days before the time specified in the summons for the appearance 
of the garnishee. 

§ 166. (SEC. 149.) Proceedings in district court—summons—servioe—notice to defend
ant—fees, etc. In actions in a district court, such summons may be issued by the plaintiff oi 
his attorney in the action, and shall be served and returned in the '.same man
ner as a summons issued against a defendant in other cases in said court, ex-
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cept that the service shall in all cases be personal. I t shall require the garn
ishee to appear before the court in which the action is pending, or the judge 
or the clerk thereof, or the court commissioner in the county in which the 
action is pending, at a time and place mentioned therein, not less than twenty 
days from the service thereof, and answer touching his indebtedness to the de
fendant, and any property, money or effects of the defendant in his possession 
or under his control. A copy of the summons, together with a notiee to the 
defendant stating the time, place and manner of service thereof upon the 
garnishee, and signed by the plaintiff or his attorney, or the person or officer 
who served the summons upon the garnishee, and requiring such defendant 
to appear and take part in such examination, shall be served upon the defend
ant at least ten days before the time specified in the same for the appearance 
of the garnishee. Such notice and copy of the summons may be served in the 
manner provided by law for the service of a summons in ordinary cases. The 
garnishee shall be entitled in all cases, whether the action is in a district court 
or before a justice of the peace, to the same fees as if he were subpoenaed as a 
witness in such action, and may be compelled to testify and disclose respecting 
any matters contained in the affidavit, in the same manner as if he were a 
witness duly subpoenaed for that purpose. But no person shall be obliged to 
appear as garnishee, unless his fees for one day's attendance, and| mileage ac
cording to law, is paid or tendered in advance. '(As amended 1871, c. 66, § 1.) 

§ 167. (SE6. 150.) Effect of service of summons on garnishee. The service of the sum
mons upon the garnishee shall attach and bind all the property, money or 
effects in his hands, or under his control, belonging to the defendant, and any 
and all indebtedness owing by him to the defendant, at the date of such ser
vice, to respond to final judgment in the action. 

2 M. 263 (310.1 
§168. (SEC. 151.) Legacies, etc., subjeot to garnishment. Any debt or legacy due from 

an executor or administrator, and any other property, money or effects in the 
hands of an executor or administrator, may be attached by this process. 

§ 169. (SEC. 152.) Garnishment of corporations. Corporations may be summoned as 
garnishees, and may appear by their cashier, treasurer, secretary, or such 
officer as they may appoint, and the disclosure of such person or officer shall 
be considered the disclosure of the corporation, provided, that if it appears to 
the court that some other member or officer of the corporation is better 
acquainted with the subject-matter than the one making disclosure, the court 
may cite in such person to make answer in the premises; and in case such 
person neglects or refuses to attend, judgment may be entered as hereinafter 
provided upon default; and service of the summons upon the agent of any 
corporation not located in this state, but doing business therein through such 
agent, shall be a valid service upon said corporation. 

4 M. 130 (184.) 
§ 170. (SEC. 153.) In what cases garnishment not allowed. No person or corporation 

shall be adjudged a garnishee in either of the following cases, viz:— 
First. By reason of any money or any other thing due to the defendant, 

unless, at the time of the service of the summons, the same is due absolutely, 
and without depending on any contingency; 

12 M, 279. 23 M. 545. -
Second. By reason of any debt due from said garnishee on a judgment, so 

long as he is liable to an execution thereon; 
Third. By reason of any liability incurred, as maker or otherwise, upon 

any draft, bill of exchange or promissory note. 
§ 1 7 1 . (SEC. 154.) Money, etc., may be attached before due, when. Any money or other 

thing due or belonging to the defendant may be attached by this process, be-
iore it has become payable, provided it is due or owing absolutely, and without 
depending on any contingency, as aforesaid; but the garnishee shall not be 
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compelled to pay or deliver the same before the time appointed therefor by 
the contract. 

1 M. 37 (54) : 12 M. 279. 
§ 172. (SEC. 155.) What shall be deemed " effects." Bills of exchange and promissory 

notes, whether under or over due, drafts, bonds, certificates of deposit, bank
notes, money, contracts for the payment of money, and other written evidence 
of indebtedness, in the hands of the garnishee at the time of the service of 
the summons, shall be deemed " effects " under the provisions of this section. 

21 M. 42. 
§ 173. (SEC. 156.) Examination of garnishee—proof of service on defendant—non-resi

dent defendant. After the appearance of the garnishee before the court or officer named 
in the summons, ori the day specified therein, or on the day to which an 
adjournment may be had, the said garnishee shall be examined on oath touch
ing the matters alleged in the affidavit, and the examining officer shall take 
full minutes of such examination, and file the same with the other papers in 
the cause: provided, that, unless the defendant in the action appears at the 
time and place specified in the summons for the appearance of the garnishee, 
such officer or court shall not proceed to the examination of such garnishee, 
or to the taking of any evidence whatever therein, until the plaintiff produces 
and files an affidavit, or return of an officer, showing the service of the sum
mons and notice upon the defendant as prescribed in sections one hundred and 
forty-eight and one hundred and forty-nine aforesaid; but in case the plaintiff 
is unable so to notify such defendant, the said court or officer may postpone 
the examination for such reasonable time as may be necessary to enable the 
plaintiff to notify such defendant, and he may then be notified of the day to 
•which such postponement is had in the manner provided by law for the ser
vice of a summons in ordinary cases, except that it shall be a notice of ten 
days in a district court, and of four days in a justice court: -provided, that 
when the defendant does not appear at the time and place specified in the 
summons for the appearance of the garnishee, and the plaintiff, or his agent or 
attorney, files an affidavit stating that the defendant is not a resident of this 
state, and is not within the same, as the affiant verily believes, it shall not be 
necessary to serve upon the defendant a copy of such garnishee summons, or 
any notice to the defendant in such action, in any court; and the examination 
shall proceed in the same manner as if the defendant had been duly served 
with such copy and notice, or had appeared at the time and place specified in 
the summons for the appearance of the garnishee. (As amended 1871, c. 66, § ./.) 

3 M. 282 (389) ; 4 M. 288 (381) ; 5 M. 378'(4G8) ; 9 M. 225 (239) ; 21 M. 42. 
§ 174. (SEC. 157.) Claimant may appear and be joined as party. If it appears from the 

evidence taken, or otherwise, that any person, not a party to the action, is in
terested or claims any interest in any of the property or effects in the hands of 
the garnishee, by virtue of any agreement or matter which existed prior to the 
service of the summons, the examining officer, upon application, may permit 
such person to appear in the action and maintain his right; and if he does not 
voluntarily appear, notice may be given him to appear or be barred of his 
claims, which notice may be served as such officer shall direct. In case such 
person voluntarily appears, or notice is given as aforesaid, he shall be joined as 
a party to the action, and judgment therein shall bind him in the same man
ner as if he had been an original party. 

4 M. 77 (110) ; 22 M. 309 ; 23 M. 239. 
§ 175. (SEC. 158.) Proceedings when garnishee denies debt or title to property is disputed. 

If any person has in his possession any property or effects of the defendant, 
which he holds by a conveyance or title that is void as to creditors of said de
fendant, he may be charged therefor, although the defendant could not have 
maintained an action against him for the same; but in such cases, and in all 
cases where the garnishee, upon full disclosure, denies any indebtedness to, or 
the possession or control of any property, money or effects of the defendant, 
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there shall be no further proceeding, except in the manner following: if the 
plaintiff in such case believes that such garnishee does not answer truly in 
response to the questions put to him upon such examination, or that the con
veyance under which he claims title to property is void as against the creditors 
•of the defendant, he may, on notice to such garnishee and to the defendant, 
at any time before the garnishee has been discharged by the court or officer, of 
not less than six days, apply to the court in which the action is pending, or a 
judge thereof, for permission to file a supplemental complaint in the action, 
making the garnishee a party thereto, and setting forth the facts upon which 
he claims to charge such garnishee; and if probable cause is shown by the 
plaintiff, permission shall be granted, and such supplemental complaint shall 
be filed and served upon both the defendant and garnishee, either or both of 
whom may answer the same, and the plaintiff may reply if necessary; and the 
issues thus made up shall then be brought to trial, and tried, in the same manner, 
in all respects, as civil actions. The provisions of this section shall not apply 
to proceedings in justices' courts. 

1M7205(276); BM. 279(347); 10 M. 315 (396) ; 22 M. 247 ; 23 M. 475. 
§176. (SEC. 159.) Default of garnishee—removing default. When any person duly sum

moned as a garnishee neglects to appear at the time specified in the summons, 
or within two hours thereafter, he shall be defaulted, and judgment shall be 
rendered against him for the amount of damages and costs recovered by the 
plaintiff'in the action against the defendant, payable in money; and execution 
may issue directly against the goods and chattels and estate of said garnishee 
therefor: provided, the court may, upon good cause shown, remove such default, 
and permit the garnishee to appear and answer, on such terms as may be just. 

10 M. 130 (162.) 
• § 177. (SEC. 160.) Judgment against garnishee—transfer of action. No judgment shall 

be rendered against any garnishee until after judgment is rendered against the 
defendant; but a garnishee may be discharged after examination and disclos
ure, if it appears that he ought not to be held; whenever a garnishee is not 
discharged as aforesaid, the cause shall be continued to abide the result of the 
original action. And in case such original action pending in any court not a 
court of record shall, under the provisions of law, be transferred to any other 
court, except-by appeal, any garnishee action, the judgment in which is con
ditioned on the judgment in such original action, shall be also transferred 
with such original action; and written notice of such transfer shall be served 
on the garnishee defendant or defendants, by the plaintiff in such action, 
specifying the court to which such transfer is made, and the time when such 
garnishee action will be heard, which shall be not less than two days from the 
service of such notice; and such garnishee action, so transferred, shall carry 
with it all proceedings already had, and any disclosure already made therein. 
(As amended 1875, c, 59, § 1.) 

3M. 304 (413.) 
§ 178. (SEC. 161.) Same^order of court necessary. No judgment shall be rendered 

upon the disclosure of a garnishee, except by order of the judge of the court 
in which the action is pending, or, in case of his absence or inability to act, by 
order of a judge of another district. 

§ 179. (SEO. 162.) Who may take disclosure, etc. Court commissioners, clerks of the 
district court, or any referee appointed by the court for that purpose, are 
hereby authorized and required to take the disclosure of any garnishee in 
writing, together with any other testimony offered by the parties to the action, 
and report the same to the court; all testimony offered by the parties to be 
taken subject to any objection seasonably interposed thereto. (As amended 
1871, c. 66, § 1.) -

21 M. 42. 
§ 180. (SEC. 163.) Fees of officers taking disclosure. Any court commissioner, clerk or 

referee shall receive from the plaintiff ten cents per folio for all evidence taken 
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and reduced to writing; and the fees so paid by the plaintiff may be taxed in 
the judgment against the garnishee. (As amended 1871, c. 66, § 1.) 

§ 181. (SEC. 164.) Duty of person charged as garnishee of property, etc. When any 
person is charged as garnishee by reason of any property or effects, other than 
an indebtedness payable in money, which he holds, or is bound to deliver to 
the defendant, such garnishee shall deliver the same, or so much thereof as 
may be necessary, to the officer holding the execution, and the said property 
shall be sold by the officer, and the proceeds accounted for, in the same, man
ner as if it had been taken on execution against the defendant: provided, the 
garnishee shall not be compelled to deliver any specific articles at any other 
time or place than as stipulated in the contract between him and the de
fendant. 

§182. (SEC. 165.) Court may determine value of property, make orders, etc. Upon ap
plication and notice to the parties, the court may determine the value of any 
property or effects so in the hands of the garnishee for delivery, and may 
make any order relative to the keeping, delivery and sale of the same, that is 
necessary to protect the rights of those interested, and may make any order 
touching the property attached, that is necessary for the protection of all par
ties interested, upon the application of any party in interest; and may require, 
at any time after the service of such garnishee summons, the property, money 
or effects so attached to be brought into court, or delivered to a receiver ap
pointed by the court. 

§183. (SEC. 166.) Proceedings when garnishee has lien on property. Whenever it ap
pears that any property or effects in the hands of the garnishee, belonging to 
the defendant, are properly mortgaged, pledged, or in any way liable for the 
payment of any debt due to said garnishee, the plaintiff may be allowed, under 
a special order of court, to pay or tender the amount due; and the garnishee 
shall thereupon deliver the property or effects, as hereinbefore provided, to the 
officer holding the execution, who shall sell the same as in other cases, and 
out of the proceeds shall repay the plaintiff the amount paid by him to the 
garnishee for the redemption of such property or effects, with legal interest 
thereon, and apply the balance upon the execution. 

§184. (SEC. 167.) Garnishee liable for contempt, when. If any garnishee refuses or neg
lects to deliver any property or effects as provided in the preceding section, 
lie may be punished for contempt of court, and shall, in addition, be liable to 
the plaintiff for the value of such property or effects, less the amount of the 
lien, if any, to be recovered by action. 

§ 185. (SEC. 168.) Garnishee may sell property mortgaged. Nothing herein shall pre
vent the garnishee from selling such property or effects so in his hands, for 
the payment of the demand for which they are mortgaged, pledged, or other
wise liable, at any time before payment or tender of the amount due to him: 
provided, such sale is authorized by the terms of the contract between said 
garnishee and the defendant. 

§ 186. (SEC. 169.) Garnishee not liable for destruction of property, when. If any such 
property or effects are destroyed, without any negligence or default of the 
garnishee, after judgment and before demand by the officer holding the execu
tion, such garnishee shall be discharged from all liability to the plaintiff for 
the non-delivery of such property or effects. 

§ 187. (SEC. 170.) Judgment, for what amount rendered. Judgment against a gar
nishee shall be rendered, if at all, for the amount clue the defendant, or so 
much thereof as may be necessary to satisfy the plaintiff's judgment against 
said defendant, with costs taxed and allowed in the o proceeding against the 
garnishee. 

§ 188. (SEC. 171.) Disclosure before return-day, by consent of plaintiff. Whenever any 
person is summoned as a garnishee in the district court, he may, at any time 
before the return-day of the summons, appear before the officer named there-
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in, or any justice of the peace competent to try causes between the parties, 
and, with the consent of the plaintiff, to be certified by said officer or justice, 
make his disclosure upon oath, with the like effect as if made on the day 
named in the summons; in case such disclosure is taken by a justice, he shall 
receive the same fees as are allowed by section one hundred and sixty-three 
aforesaid. 

§ 189. (SEC. 172.) Samê when plaintiff does not consent. If the plaintiff will not 
consent to such examination and disclosure, the garnishee, in cass he is com
pelled to be absent from the county until after the return-day of the sum
mons, may make affidavit to that effect, which, with a notice of time, place, 
and the officer or justice, he shall serve upon the plaintiff or his attorney, at 
least twenty-four hours previous to the time specified in it for the disclosure; 
and upon due proof of such service, his disclosure shall be taken as provided 
in the preceding section, and with like effect. 

§ 190. (SEC. 178.) Fees and expenses of garnishees. If any person summoned as a 
garnishee appears and submits himself to an examination upon oath, as here
in provided, he shall be allowed his costs for travel and attendance, and, in 
special and extraordinary cases, such further sum as the court shall deem 
reasonable for his counsel fees and other necessary expenses. 

19 M . 414. 

§ 191. (SEC. 174.) Costs, etc., to be deducted from property garnished. If any such 
person is adjudged chargeable as garnishee, his said costs and allowance shall 
be deducted and retained out of the property, money°or effects in his hands, 
and he shall be accountable only for the balance, to be paid on the execution. 

§192. (SEC. 175.) Same—spciflc articles—judgment against plaintiff. If such'person 
is charged on account of any specific articles or personal property, he shall 
not be obliged to deliver the same to the officer serving the execution, until 
his costs allowed and taxed are fully paid or tendered; and if he is discharged 
for any cause, he shall recover judgment against the plaintiff for his costs, and 
have execution therefor. 

§ 193. (SEC. 176.) Costs of plaintiff, how limited. The plaintiff, under the provisions 
of this section, shall in no cases, except in cases provided for in section one 
hundred and fifty-nine aforesaid, recover a greater sum for costs, including the 
costs allowed to the garnishee, than the amount of damages recovered. 

§194. (SEC. 177.) Minimum judgment in justice's court—in district court. No judg
ment shall be rendered against a garnishee in a justice's court, where the judg
ment against the defendant is less than ten dollars, exclusive of costs, nor where 
the indebtedness of the garnishee to the defendant, or the value of the prop
erty, money or effects of the defendant in the hands or under the control of 
the garnishee, as proved, is less than ten dollars. Tf the action is in a dis
trict court, no judgment shall be rendered against the garnishee, where the 
indebtedness proved against him, or the value of the money, property or 
effects of the defendant in his hands or under his control, shall be less than 
twenty-five dollars; but in all such cases the garnishee shall be discharged, 
and shall recover his costs, and have execution therefor against the plaintiff. 

§195. (SEC. 178.) Effect of judgment against garnishee. The judgment against a garn
ishee shall acquit and discharge him from all claims of all parties to the pro
cess, in and to the property, money or effects paid, delivered or accounted for 
by such garnishee by force of such judgment. 

15 M. 241. 

§ 196. (SEC. 179.) Discharge of garnishee not a bar, when. If any person summoned 
as a garnishee is discharged, the judgment shall be no bar to an action brought 
against him by the defendant or other claimants for the same demand. 

§197. (SEC. 180.) Appeals. Any party to a proceeding under this title, deeming him
self aggrieved by any order or final judgment therein, may remove the same 
from a justice's court to the district court, or from a district court to the su-

47 
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preme court, by appeal, in the same cases, in like manner, and with like effect, 
as in a civil action. 

*§ 198. Discharge of garnishment, on defendant giving bond. A defendant, when prop
erty, money, or effects has been garnished, may, at any time before the trial of 
the action in which he is defendant, execute to the plaintiff a bond, in double 
the amount claimed in the complaint, with two or more sureties, who shall 
justify and be approved by the judge of the district, or court commissioner of 
the county, in which the garnishee proceedings [were] instituted, conditioned 
that if the plaintiff recover judgment in the action, he will pay such judg
ment, or an amount thereon equal to the value of the money, property or 
effects so garnished. And the officer approving such bond shall make an or
der discharging such garnishment, and releasing such money, property or 
effects therefrom, upon filing such bond with the court in which the garn
ishee proceedings were entitled, and serving upon the garnishee a copy of the 
order discharging such proceedings. The defendant shall have the same 
power to receive or collect the money, property and effects so garnished, in 
the same manner as if such garnishee proceedings had never been instituted. 
(1871, c. 67, § 1.) 

TITLE IV 

8 INJUNCTIONS. 
p. 
if § 199- (SEC. 181.) Writs to be attested and sealed. Writs of injunction, attested and 
f sealed as other process of the court, may issue, upon the order of the court, or 
s a judge thereof, as hereinafter provided. 
2 3 M. 146 (217), 151 (222) ; 4 M. 211 (294); 7 M. 34 (49); 8 M. 88(113); 9 M. 93 (103); 10 M. 8 
$ (23), 59 (82). 
"> § 200. (SEC. 182.) Temporary injunction granted, when. When it appears by the com-
%, plaint that the plaintiff is entitled to the relief demanded, and such relief, or 
Sanypart thereof, consists in restraining the commission or continuance of 
*some act, the commission or continuance of which, during the litigation, 

would produce injury to the plaintiff, or when, during the litigation, it ap
pears that the defendant is about to do, or is doing, or threatening, or procur
ing, or suffering some act to be done, in violation of the plaintiff's rights 
respecting the subject of the action, and tending to render the judgment in
effectual, a temporary injunction may be granted to restrain such act. And 
where, during the pendency of an action, it appears by affidavit that the de
fendant threatens or is about to remove or dispose of his property, with intent 
to defraud his creditors, a temporary injunction may be granted to restrain 
such removal or disposition. 

17 M. 457. 
§ 201. (SEC. 183.) Affidavit—service. The injunction may be granted at the time of 

commencing the action, or at any time afterward before judgment, upon its 
appearing satisfactorily to the court or judge, by the affidavit of the plaint
iff or of any other person, that sufficient grounds exist theretor. A copy of 
the affidavit must be served with the injunction. 

14 M. 482. 
§ 202. (SEC. 184.) Injunction after answer—restraining order. An injunction shall not 

be allowed after answer unless upon notice, or upon an order to show cause; 
but in such case the defendant may be restrained until the decision of the court 
or judge granting or refusing the injunction. 

§ 203. (SEC. 185.) Bond to be given—damages, how ascertained. When no special pro
vision is made by law as to security upon injunction, the court or judge allow
ing the writ shall require a bond on behalf of the party applying for such 
writ, in a sum not less than two hundred and fifty dollars, executed by him o<-

                           
MINNESOTA STATUTES 1878



CO.] CIVIL .ACTIONS. 739 

some person for him, as principal, together with one or more sufficient sure
ties, to be approved by said court or judge, to the effect that the party applying 
for the writ will pay the party enjoined or detained such damages as he sus
tains by reason of the writ, if the court finally decide that the party was not 
entitled thereto. The damages may be ascertained by a reference or otherwise 
as the court shall direct. 

§ 204. (Sue. 186.) Injunction only allowed on notice when. In cases where a sale of 
real estate upon execution or foreclosure by advertisement is sought to be en
joined, the application for an injunction shall be heard and determined upon 
notice to the adverse party, either by motion or order to show cause. The ap
plication shall be made immediately on receiving notice of the publication of 
the notice of sale; and no injunction in such cases shall be allowed ex parte, 
unless the rights of the applicant would otherwise be prejudiced, nor unless a 
satisfactory excuse is furnished, showing why the application was not made 
in time to allow the same to be heard and determined, upon notice, before the 
day of sale. In all other cases, if the court or judge deems it proper that the 
defendant, or any of several defendants, shall be heard before granting the in
junction, an order may be made, requiring cause to be shown, at a specified 
time and place, why the injunction should not be granted. 

9 M. 93 (103.) 
§ 205. (SEC. 187.) Motion to vacate or modify injunction. If the injunction is granted 

without notice, the defendant, at any time before trial, may apply, upon no
tice, to the judge of the court in which the action is brought, to vacate or 
modify the same. The application may be made upon the complaint, and the 
affidavits on which the injunction was granted, or upon the answer, or affida
vits on the part of the defendant, with or without the answer. 

§ 206. (SEC. 188.) Same—affidavits to oppose motion. If the application is made upon 
affidavits on the part of the defendant, but not otherwise, the plaintiff may 
oppose the same by affidavits or other evidence in addition to those on which 
the injunction was granted. 

TITLE 12. ' 
KECEIVEHS. 

§ 207. (SEC. 189.) Keceiver may be appointed, when. A receiver may be appointed: 
First. Before judgment, on the application of either party, when he estab

lishes an apparent right to property which is the subject of the action, and 
which is in the possession of an adverse party, and the property or its rents 
and profits are in danger of being lost, or materially injured or impaired, ex
cept in cases where judgment upon failure to answer may be had without ap
plication to the court; 

Second. After judgment, to carry the judgment into effect; 
Third. After judgment, to dispose of the property according to the judg-< 

ment, or to preserve it during the pendency of an appeal, or when an execu-! 
tion has been returned unsatisfied,, and the judgment debtor refuses to apply 
his property in satisfaction of the judgment; 

Fourth. In the cases provided by law, when a corporation has been dis
solved, or is insolvent, or in imminent danger of insolvency, or has forfeited 
its corporate rights; and, in like cases, of the property, within this state, of 
foreign corporations; 

Fifth. In such other cases as are now provided by law, or may be in accord
ance with the existing practice, except as otherwise provided herein. 

§ 208. (SEC. 190.) Court may order deposit of money, etc., when. When it is admitted 
by the pleading or examination of a party that he has in his possession, or un-
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der his control, any money or other thing capable ot delivery, which, being 
the subject of the litigation, is held by him as trustee for another party, or 
which belongs or is due to another party, the court may order the same to be 
deposited in court or delivered to such party, with or without securitj^, subject 
to the further direction of the court. 

§ 200. (SEC. 191.) Same—proceedings to compel deposit, etc. AVhenever, in the exercise 
of its authority, a court orders the deposit, 'delivery or conveyance of money 
or other property, and the order is disobeyed, the court, besides punishing the 
disobedience as tor contempt, may make an order requiring the sheriff or other 
proper officer to take the money or property, and deposit, deliver or convey 
it in conformity with the direction of the court. 

TITLE 13. 

JUDGMENT UPON FAILURE TO ANSWER. 

§ 210. (SEC. 192.) When summons is personally served—actions for money only. Judg
ment may be had, if the defendant fails to answer the complaint, as follows: 

First.—When, in an action arising on contract for the payment of money only, 
ejthe summons has been personally served, and the plaintiff shall file with the 
-clerk, proof of the personal'service of the summons, and that no answer has 
^been received within the time allowed by law, the clerk shall thereupon enter 
i-judgment for the amount mentioned in the summons against the defendant, 
"_ or against one or more of several defendants, in the cases provided for in this 
"A chapter. In other actions for the recovery of money only, on filing the like 
£ proof, the plaintiff may apply to the court for a reference, to have his dam
a g e s assessed, or the amount he is entitled to recover ascertained in any other 
I manner, and for judgment. 

10 M. 144 (178); I B M . 102. 

Second.—Same—in other actions. In other actions, the plaintiff may, upon like service 
and proof, apply to the court^ after the expiration of the time for answering, 
for the relief demanded in the complaint. If the taking of an account or the 
proof of any fact is necessary to enable the court to give judgment, or to 
carry the judgment into effect, the court may take the account or hear the 
proof, or may, in its discretion, order a reference for that purpose. 

IS M. 90. 

Third—When service was by publication, etc.—bond for restitution. When the service of 
the summons was by publication, or by leaving a copy thereof at the house of 
the usual abode of the defendant, in actions arising on contract for the pay
ment of money only, the plaintiff, upon filing with the clerk proof of such 
service, and that no answer has been received within the time allowed by law, 
together with the security hereinafter mentioned, shall be entitled to judgment 
in the same manner as if the summons had been served upon the defendant 
personally: in other actions, upon filing the like proof, the plaintiff may apply 
for judgment, and the court shall thereupon require proof to be made of the 
demand set forth in the complaint, and may render judgment for the plaintiff 
for such amount, or such relief, as he is entitled to recover. In all cases where 
the summons has not been served personally, the plaintiff, before judgment is 
entered, must file, or cause to be filed, satisfactory security to abide the order 
of the court touching the restitution of any money or property collected or 
received under or by virtue of the judgment, in case the defendant or his rep
resentatives shall thereafter apply and be admitted to defend the action, and 
shall succeed in the defence: provided, that when service of the summons is 
made by leaving a copy thereof at the house of the usual abode of the defend-
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ant, and the officer or person making such service Bhall re turn tha t he left 
such copv with some person of suitable age and discretion, then resident there
in, it shall be deemed personal service; and in such cases judgment may be 
entered without filing the security herein provided for. (As amended 1868, 
c 84, § 1.) 

1 M. 412 (606). 

TITLE 14. 
ISSUES. 

§211. (SEC. 193.) Issues arise, when. Issues arise upon tne pleadings, when a fact or 
conclusion of law is maintained by one party and controverted by the other; 
they are of two kinds: 

First.—Of law; and, 
Second.—Of fact. , 

§ 212. (SEC. 194.) Issues of law. An issue of law arises upon a demurrer to the com
plaint, answer or reply. 

§213. (SEC. 195.) Issues of fact. An issue of fact arises: 
First.—Upon a material allegation in the complaint, controverted by the 

answer; or, 
Second.—Upon new mat ter in the answer, controverted by the reply; or, 
Third.—Upon new matter in the reply, except when an issue of law is 

joined thereon; issues both of law and of fact may arise upon different and 
distinct parts of the pleadings in the same action. 

§ 214. (SEC. 196.) "Trial" defined. A trial is the judicial examination-of the issues 
between the parties, whether they are issues of law or of fact. 

§ 215. (SEC. 197.) Issues of law, how tried. An issue of law shall be tried by the court,_ 
unless it is referred as provided by the statute relating to referees. 

§216. (SEC. 198.) What issues of fact to be tried by jury. An issue of fact, in an action 
for the recovery of money only, or of specific real or personal property, or for 
a divorce from the marriage contract on the ground of adultery, shall be tried 
by a jury, unless a jury trial is waived, as provided by law, or a reference 
ordered, as provided by statute relating to referees. 

7 M. 328 (414V; 13 M. 326. 
§217. (SEC. 199.) Other issues of fact to be tried by the court. Every other issue of fact 

shall be tried by the court, subject, however, to the right of the parties to con
sent, or of the court to order, tha t the whole issue, or any specific question of 
fact involved therein, be tried by a jury, or referred. 

6 M. 111(177); 14 M. 394; 16 M. 356 ; 17 M. 104 ; 20 M. 91,274; 21 M. 327, 366, 415. 
§ 218. (SEC. 200.) Notice of trial—note of issue. At any time after issue, and at least 

eight days before the term, either party may give notice of trial; and the party 
giving the notice shall furnish the clerk, at least seven days before the terra, 
with a note of issue, containing the title of the action, the names of the attor
neys, and the time when the last pleading was served; and the clerk shall 
thereupon enter the cause upon the calendar according to the date of the issue. 
The cause once placed upon the calendar of a term, if not tried at the term for 
which the notice was given, need not be noticed for a subsequent term, but 
shall remain upon the calendar from term to term, until finally disposed of or 
stricken off by the court. The party upon whom notice of trial is served may 
also file the note of issue, and cause the action to be placed upon the calendar, 
without further notice on his part. (As amended 1877, c. 28, § 1.) 

1011.249(316); 19 M. 539. 
§219. (SEC. 201.) Issues" on calendar—order of disposition. The issues on the calendar 

shall be disposed of in the following order, unless, for the convenience of par
ties, or the dispatch of business, the court otherwise directs. 

First. Issues of fact, to be tried by a jury; 
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Second. Issues of fact, to be tried by the court; 
Third. Issues of law. 

§ 220. (SEC. 202.) Either party may bring issues to trial. Either party, after the notice 
of trial, whether given by himself or by the adverse party, may bring the issue 
to trial, and, in the absence of the adverse party, unless the court for good 
cause otherwise directs, may proceed with his case, and take a dismissal of the 
action, or a verdict or judgment, as the case may require. 

GM. 406 (572). 
§221. (SEC. 203.) Separate trial in case of several defendants. A separate trial between 

the plaintiff and any of several defendants may be allowed by the court, when
ever, in its opinion, justice will be thereby promoted. 

§222. (SEC. 204.) Continuance, how applied for—when refused. Amotion to postpone a 
trial for the absence of evidence can only be made upon affidavit, stating the 
evidence expected to be obtained, and showing its materiality, and that due 
diligence has been used to procure it. And if the adverse party thereupon ad
mit that such evidence would be given, and that it be considered as actually 
given on the trial, or offered and overruled as improper, the trial must not be 
postponed. {As amended 1868, c. 78, § 1.) 

12 M. 630; 22 M. 466. 

TITLE 15. 
TRIAL BY JURY. 

§ 223. (SEC. 205.) Jury, how impannelled. When the action is called for trial by 
jury, the clerk shall draw from the jury-box the ballots containing the names 
of jurors, until the jury is completed, or the ballots are exhausted; if the bal
lots become exhausted before the jury is completed, the sheriff, under the di
rection of the court, shall summon from the bystanders or the body of the 
county so many qualified persons as are necessary to complete the jury. 

§ 224. (SEC. 206,) Plaintiff to pay jury fee. Before the jury is sworn, the plaintiff 
shall pay to the clerk three dollars as a jury fee, which shall be immediately 
paid by the clerk to the treasurer of the county. 

7 M. 365 (456.) 
§ 225. (SEC. 207.) Ballots, how kept. When the jury is completed and sworn, the bal

lots containing the names of the jurors sworn shall be laid aside till the jury 
so sworn is discharged, and then they shall be returned to the box; and every 
ballot drawn, containing the name of a juror not so sworn, shall be returned 
to the box as soon as the jury is completed. 

§ 226. (SEC 208.) Challenge of jurors. Either party may challenge the jurors; but 
when there are several parties on either side, they shall join in a challenge 
before it can be made. The challenges are to the panel and individual jurors as 
in criminal actions, and the causes for challenges shall be the same as in crim
inal actions: provided, however, that there can be but three peremptory chal
lenges on each side. (As amended 1878, c. 21, § 1.) 

6 M. 224 (319); 20 M. 277,313. 
§ 227. (SEC. 209.) Order of the trial. When the jury is completed and sworn, the trial 

shall proceed in the following order, unless the court, for special reasons, other
wise directs: 

17 M. 188,241. 
First. The plaintiff, after stating the issue, shall open the case, and produce 

the evidence on his part; 
Second. The defendant may then open his defence, and offer his evidence in 

support thereof; 
Third. The parties may then respectively offer rebutting evidence only, 

unless the court, for good reason, in furtherance of justice, permit them to 
offer evidence upon their original case; 

12 M. 502 ; 22 M. 15. 
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Fourth. When the evidence is concluded, unless the case is submitted to 
the jury on either side, or on both sides, without argument, the defendant shall 
commence, and the plaintiff conclude, the argument to the jury. 

Fifth. If several defendants, having separate defences, appear by different 
counsel, the court shall determine their relative order i a the evidence and ar
gument. 

Sixth. The court may then charge the jury. 
§ 228. (SKC. 210.) Court may order view, when—proceedings. Whenever, in the opinion of the 

court, it is proper that the jury should have a view of real property which is 
_the subject of the litigation, or of the place in which any material fact oc
curred, it may order the jury to be conducted in a body, in the custody of 
proper officers, to the place, which will be shown to them by the judge, or by 
a person appointed by the court for that purpose; while the jury are thus ab
sent, no person, other than the judge or person so appointed, shall speak to 
them on any subject connected with the trial. 

22'M. 5. 
§ 229. (SEC. 211.) Proceedings when juror falls sick. If, after the impanelling of the 

jury, and before a verdict, a juror becomes sick, so as to be unable to perform 
his duty, the court may order him to be discharged; in that case, a new. juror 
•may be sworn, and the trial begin anew, or the juror may be discharged, and 
a new jury then or afterward impanelled. 

§ 230. (SEC. 212.) Sheriff to provide food for jury, when. If, while the jury are kept 
together, either during the progress of the trial, or after their -retirement for 
deliberation, the court orders them to be provided with suitable and sufficient 
food and lodging, they shall be so provided by the sheriff, at the expense of 
the county. 

'•§ 231. (SEC. 213.) What papers jury may take. Upon retiring for deliberation, the 
jury may take with them all papers (except depositions) which have been re
ceived as evidence in the cause, or copies of such parts of public records or 
private documents, given in evidence, as ought not, in the opinion of the 
court, to be taken from the person' having them in possession; and they may 
also take with them notes of the testimony, or other proceedings on the trial, 
taken by themselves or any of them, but none taken by any other person. 

§232. (Sac. 214.) Court always open to receive verdict—adjournment. While the jury 
are absent, the court may adjourn from time to time, in respect to other busi
ness; but it is, nevertheless, to be deemed open for every purpose connected 
with the cause submitted to the jury, until a verdict is rendered or the jury 
discharged. A final adjournment of the court discharges the jury. 

§233. (SEC. 215.) Polling the jury—insufficient verdict. When a verdict is rendered, 
and before it is recorded, the jury may be polled, on the request of either par
ty, for which purpose each juror must be asked whether it is his verdict; if 
any one answers in the negative, the jury shall be sent out for further delib
eration. If the verdict is informal or insufficient, it may be corrected by the 
jury under the advice of the court, or the jury may be again sent out. 

4 M. 335 (433) ; 6 M. 32 (82); 20 M. 139. 
§ 234. (SEC. 216.) Record of verdiot—duty of clerk—disagreeing juror. When the 

verdict is given, and is such as the court may receive, the clerk shall immedi
ately record it in full in the minutes, and read it to the jury, and inquire of 
them whether it is their verdict; if any juror disagrees, the fact shall be en
tered in the minutes, and the jury again sent out; but if no disagreement is 
expressed, the verdict is complete, and the jury shall be discharged fro'" 
the case. 

20 M. 133. 
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TITLE 16. 

THE VERDICT. 

§ 235. (SEC. 217.) Verdiot, general and special, defined. The verdict of a jury is either 
general or special. A general verdict is that by which they pronounce gener
ally upon all or any of the issues, either in favor of the plaintiff or defendant. 
A special verdict is that by which the jury find the facts only, leaving the 
judgment to the court; it shall present the conclusions of fact, as established 
by the evidence, and not the evidence to prove them; and those conclusions 
of fact shall be so presented as that nothing remains to the court, but to draw 
from them conclusions of law. 

4 M. 402 (515); 7 M 207 (267); 21 M. 366. 
§ 236. (SEC. 218.) What verdict jury may render—direction of court as to verdiot. In every 

action for the recovery of money only, or specific real property, the jury, in 
their discretion, may render a general or special verdict; in all other cases, the 
court may direct the jury to find a special verdict in writing, upon all or any 
of the issues, and in all cases may instruct them, if they render a general ver
dict, to find upon particular questions of fact, to be stated in writing, and may 
direct a written finding thereon. The special verdict or finding shall be filed 
with the clerk, and entered upon the minutes. 

12 M. 530 ; 16 M. 355 ; 17 M. 296 ; 20 M. 139 ; 21 M. 606 ; 22 M. 19. 

§237. (SEC. 219.) Special finding controls general verdict, when. Where a special 
finding oi facts is inconsistent with the general verdict, the former controls 
the latter, and the court shall give judgment accordingly. 

§ 238. (SEC. 220.) Jury to assess amount of recovery. When a verdict is found for the 
plaintiff in an action for the recovery of money, or for the defendant when a 
counterclaim for the recovery of money is established beyond the amount of 
the plaintiff's claim as established, the jury shall also assess the amount of the 
recovery. 

§ 239. (SEC. 221.) Verdiot in action to recover specific personal property. In an action 
for the recovery of specific personal property, if the property has not been de
livered to the plaintiff, and the jury find that he is entitled to a recovery 
thereof, or if the property is not in the possession of the defendant, and by his 
answer he claims a return thereof, and the verdict is in his favor, the jury shall 
assess the value of the property, and the damages, if any are claimed in the 
complaint or answer, which the prevailing party has sustained by reason of 
the detention, or taking and withholding such property. Whenever the ver
dict is in favor of the party having possession of the property, the value 
thereof shall not be found. 

16 M. 51. 
§240. (SEC. 222.) Entries on receiving verdiot—judgment—reserving case—stay. Upon 

receiving a verdict, an entry shall be made in the minutes of the court, speci
fying the time and place of trial, the names of the jurors and witnesses, the 
verdict, and either the judgment to be rendered thereon, or an order that the 
case be reserved for argument or further consideration; or the judge trying 
the cause may, in his discretion, and upon such terms as shall be just, stay 
the entry of judgment and further proceedings, until the hearing and final de
cision of a motion for a new trial, or in arrest of judgment, or for judgment 
notwithstanding the verdict, or to set aside the verdict, or dismiss the action. 

1 M. 131 (166) j 2 M. 191 (277); 17 M. 253 ; 22 M. 19. 

TITLE 17. 
TRIAL B T T H E COURT. 

§ 241. (SEC. 223.) Trial by jury, how waived. Trial by jury may be waived by the 
several parties to an issue of fact in actions arising on contract, and with the 
assent of the court in other actions, in the manner following: 
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First.—By failing to appear at the trial. 
Second.—By written consent, in person or by attorney, filed with the 

clerk. 
A Third.—By oral consent in open court, entered in the minutes. 

§242. (SEC. 224.) Decision of court, when and how given. Upon the trial of a question 
of fact by the court, its decision shall be given in writing, and filed with the 
clerk within twenty days after the term at which the trial took place; in giv
ing the decision, the facts found and the conclusions of law shall be separately 
stated; judgment upon the decision shall be entered accordingly. 

3 M. 30 (67), 41 (83) ; 5 M. 232 (294), 332 (409) ; 11 M. 132 (203). 
§ 248. (SEC. 225.) Proceedings and judgment on issue of law. On a judgment for the 

plaintiff, upon an issue of law, the plaintiff may proceed in the manner pre
scribed by the statute upon the failure of the defendant to answer where the 
summons was personally served. If judgment is for the defendant, upon an 
issue of law, and the taking of an account, or the proof of any fact, is necessary 
to enable the court to complete the judgment, a reference may be ordered as 
by statute provided. 

10 M. 144 (178). 
§ 244. (SEC. 226 ) Court always open—special terms—decisions filed out of term. In ad

dition to the general terms, the district court is always open for the transaction 
of all business; for the entry of judgments, of decrees, of orders of course, and 
all such other orders as have been granted by the court or judges, and for the 
hearing and determination of all matters- brought before the court or judge, 
except the trial of issues of fact. The judges of the several district courts 
may, by order, appoint such special terms in the counties of their respective 
districts as may be deemed necessary or convenient, and at such terms all business 
hereinbefore mentioned may be transacted. When any matter is heard by the 
court or judge, the decision may be made out of term; and such decision may 
be an order, or a direction that an order or judgment or decree be entered; and 
upon filing in the office of the clerk in the county where the action or pro
ceeding is pending, the decision in writing, signed by the judge, an order or 
judgment or decree, as the case may require, if any, shall be entered by such 
clerk, in conformity with such decision. (As amended 1S68, c. 90, § 1.) 

11 M. 184 (271) ; 12 M. 437 ; 14 M. 333 ; 15 M. 480. 
*§ 245. Trials in vacation, by consent of parties. The judges of the several district 

courts of this state may, with consent of parties, try issues of law and fact in 
vacation, and decide such issues either in or out of term; and thereupon judg
ment may be rendered, with the same effect as upon issues tried and determined 
in term time. (1872, c. 70, § 1.) 

TITLE 18. 

T K I A l BY KEFEREES. 

§ 246. (SEC. 228.) Reference by consent—for what purposes. Upon the agreement of 
the parties to a civil action, or a proceeding of a civil nature, filed with the 
clerk or entered upon the minutes, a reference may be ordered: 

5 M. 68. (78) ; 160 (201.) 
First. To try any or all the issues in such action or proceeding, whether of 

fact or law, (except an action for divorce,) and to report a judgment thereon; 
Second. To ascertain and report any fact in such action or special proceed

ing, or to take and report the evidence therein. 
§ 247. (SEC. 229.) Compulsory reference, in what cases. When the parties do not con

sent, the court may, upon the application of either, or of its own motion, di
rect a reference in the following cases: 

First. When the trial of an issue of fact requires the examination of a 
long account on either side, in which case the referee may be directed to hear 
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and decide the whole issue, or to report upon any specific question of fact in
volved therein; 

19 M. 132. 
Second. When the taking of an account is necessary for the information of 

the court, before judgment, or for carrying a judgment or order into effect; 
Third. When a question of fact, other than upon the pleadings, arises, 

upon motion or otherwise, in any stage of the action; or, 
Fourth. When it is necessary for the information of the court in a special 

proceeding of a civil nature. 
§ 248. (SEC. 230.) Number and qualifications of referees. A reference may be ordered 

to any person or persons, not exceeding three, agreed upon by the parties; or, 
if the parties do not agree, the court or judge shall appoint one or more per
sons, not exceeding three, residents of any county in this state, and having 
the qualification of electors. 

§ 249. (SEC. 231.) Trial by referees—their powers—effect of report—proceedings when 
report is set aside. The trial by referees shall be conducted in the same manner, and on simi
lar notice, as a trial by the court. They shall have the same power to grant 
adjournments, and to allow amendments to any pleadings, as the court upon 
such trial, upon the same terms and with like effect. They shall have the 

. same power to administer oaths and enforce the attendance of witnesses as is 
possessed by the court. They shall state the facts found and the conclusions 
of law separately, and their decision shall be given, and may be excepted to 
and reviewed, in like manner, but not0otherwise; and they may in like manner 
settle a case or exceptions. The report of referees upon the whole issue shall 
stand as the decision of the court, and judgment may be entered thereon in 
the same manner as if the action had been tried by the court. When the 
reference is to report the facts, the report shall have the effect of a special 
verdict: provided, that whenever a finding has been made, or a decision or a 
judgment rendered upon the finding of the referee or referees, and the said 
finding or decision shall be set aside, or a new trial granted in the action, the 
cause referred shall be placed upon the calendar for trial by the court or a jury, 
as the case may be, the same as though no reference had ever been made, 
subject, nevertheless, to the same right of reference as in the first instance. 
{As amended 1877, c. 29, § 1.) 

2 M. 110 (134) j 3 M. 17 (45), 217 (311) ; 7M. 351 (442); 8 M . 417 (467) : 11M. 241 (341) ; 12 M. 61; 

22 M. 92,117. 
§ 250. (SEC. 232.) Powers of majority at a meeting of all. When there are three ref

erees, all shall meet, but two of them may do any act which might be done by 
all; and whenever any authority is conferred on three or more persons, it may 
be exercised by a majority upon the meeting of all, unless expressly otherwise 
provided by statute. 

TITLE 19. 
EXCEPTIONS. 

§251. (SEC. 233.) "Exception" defined—how stated and settled. An exception is an 
objection, taken at the trial, to a decision upon a matter of law. The point of 
the exception shall be particularly stated, and either delivered in writing to 
the judge, or entered in his minutes, and immediately corrected or added to 
until made conformable to the truth, or it may afterward be settled in a state
ment of the case. 

1 M. 195 (246) ; 7 M 207 (267) ; 8 J I . 9 (26), 125 (154), 195 (226), 310 (351) ; 10 M. 250 (319) J 14 M. 
105; 15 M. 489; 16 M. 431 ; 19 M. 132; 23 M. 66, 362. 

§252. (SEC. 234.) rorm of exception. ISTo particular form of exception is required j 
the objection shall be stated, with so much of the evidence as is necessary to 
explain it. but no more, and the whole as briefly as possible. 
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TITLE 20. 

N E W TRIALS. 

§ 253. (SEC. 235.) For what causes granted. A verdict, report or decision may be va
cated, and a new trial granted, on the application of the party aggrieved, for 
any of the following causes materially affecting the substantial rights of 
such party. 

"12 M. 502 ; 16 M. 25,457 ; 20 M. 139,260. _ , _ 
First. Irregularity in the proceedings of the court, jury, referee or prevail

ing party, or any order of the court or referee, or abuse of discretion, by which 
the moving party was prevented from having a fair trial; -

I'M. 131 (156); 2 M. 26(37); 3 M. 80 (134); 19 M. 132. 

Second. Misconduct of the jury or prevailing party: 
1 M. 131 (156) ; 4 M. 340(438); 20 M. 378; 22 M. 5, 305 ; 2311.178,197,291,325. 

Third. Accident or surprise which ordinary prudence could not have 
guarded against; 

17 M. 172. 
Fourth. Excessive damages, appearing to have been given under the influ

ence of passion or prejudice; 
1 M. 131 (156) ; 2 M. 26 (37) ; 22 M. 90. 

Fifth. That the verdict, report or decision is not justified by the evidence, 
or is contrary to law; 

3 M. 80(134); 7 M. 254 (325) ; 10 M. 246 (313) ; 11 M. 204 (.296) ; 13 M . 235 : 15 M. 257 ; 20 
M. 277. 

Sixth. Newly-discovered evidence, material for the party making the ap
plication, which he could not, with reasonable diligence, have discovered and 
produced at the trial; 

4 M. 340(438); 5 M. 134(171); 7 M. 166 (225) ; 9 M. 301(318); 19 M. 394. 
Seventh. Error in law, occurring at the trial, and excepted to by the party 

making the application. 
8 M. 9 (26) ; 16 M. 530. 

§ 254. (SEC. 236.) Motion, how made—case—bill of exceptions—judge's or stenographer's 
minutes. When the application is made for a cause mentioned in the lourth, fifth and seventh 
subdivisions of the last section, it is made either upon a bill of exceptions or a 
statement of the case, prepared as prescribed in the next section; for any 
other cause, it is made upon affidavit: provided, However, that the judge who 
tries the cause may, in his discretion, entertain a motion to be made on his 
minutes, or upon the minutes of the stenographic reporter where there is 
such a reporter, to set aside a verdict and grant a new trial, upon exceptions, 
or for insufficient evidence, or for excessive damages; but -such motions, in 
actions hereafter tried, if heard upon the minutes, can only be heard at the 
same term or court at which the trial is heard. When such motion is heard 
and decided upon the minutes of the judge, and an appeal is taken from the 
decision, a case or exceptions must be settled in the usual form, upon which 
the argument of the appeal must be had: and provided, if, during the trial, 
any exception is taken to the ruling of the court, such exception may be 
forthwith taken and reduced to writing, and allowed and signed by the judge, 
together with so much of the testimony or charge as to make the ruling and 
exception intelligible, which shall be made a part of the record, so as to ob
viate a case or other bill of exception; and on appeal the court shall not infer 
that any other evidence was introduced to obviate the exceptions. (As 
amended 1875, c. 60, § 1.) 

4 M. 325 (422); 6 M. 394 (658); 8 M. 9 (26). 
§255. (SEC. 237.) Bill of exceptions or case, how prepared and settled. The party pre

paring a bill of exceptions or case shall, within twenty days after the trial, 
serve it upon the adverse party, who may, within ten days after such service, 
propose amendments thereto; and within fifteen days after service of such 
amendments, the same, with the amendments proposed thereto, shall be pre
sented to the judge or referee who tried the cause, for allowance or settlement 
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and signature, upon a notice of five days; if not presented within the time 
aforesaid, or such further time as may be stipulated or granted, the same shall 
be deemed abandoned: provided, that whenever the judge who tried the cause 
shall die, or become incapable from acting from sickness or other cause, before 
a bill of exceptions is allowed or case made, or shall depart from and remain 
without the state at the time limited for the same allowance or settlement, the 
said bill may be allowed, or case settled, by or before the judge of an adjoining 
judicial district in Avhieh the action is pending; or in case a referee shall so die, 
or become incapacitated, or remain absent, as herein set forth, such bill may 
be allowed, or case settled, by the judge of the district court in which such 
action is pending; and, in either case, such allowance or settlement shall be 
made upon the files in the cause, the minutes of the judge or referee, if attain
able, and upon such proof of what transpired at the trial as may be presented 
by affidavit on behalf of the parties to the action, with like effect in all re
spects as if such bill was allowed, or case settled, by the judge or referee who 
tried the cause. The case or bill, being examined, and found or made con
formable to the truth, shall be allowed and signed by the judge, referee, or 
other officer acting instead of such judge or referee, as provided herein. (As 
amended 1870. c. 74, § 1.) 

4 M. 286 (379): 18 M. 79 ; 19 M. 407. 

* TITLE 21. 
' f GENERAL PROVISION'S. 

CO 

S § 256. (SKC. 238.) Bate of damages recoverable. Whenever damages are recoverable, 
| the plaintiff may claim and recover any rate of damages to which he may be 
^.entitled for the cause of action established. 
§ As to treble damages in certain cases, see post, § 269 ; and c. 75, § 47. 
«~ §257. (SEC. 239.) Bequests for instructions to jury, eto. Any party may, and, if re

quired by the court, shall, when the evidence is closed, submit, in distinct and 
concise propositions, the conclusions of fact which he claims to be established, 
or the conclusions of law which he desires to be adjudged, or both; they may 
be written and handed to the court, or, at the option of the court, oral, and 
entered in the judge's minutes; but in either case, they shall be entered, with 
any exceptions that may be taken, if either party requires it. 

§ 258. (SEC. 240.) Trials by court or referees. The provisions of this chapter respect
ing trials by jury apply, so far as they are in their nature applicable, to trials 
by the court or referees. 

§ 259. (SEC. 241.) Offer of judgment—proceedings—costs. The defendant may, at any 
time before the trial or judgment, serve upon the plaintiff an offer to allow 
judgment to be taken against him for the sum or property, to the effect there
in specified, with costs. If the plaintiff accepts the offer, and gives notice 
thereof, within ten days, he may file the offer, with an affidavit of notice of 
acceptance, and the clerk shall thereupon enter judgment accordingly; if the 
notice of acceptance is not given, the offer is. to be deemed withdrawn, and 
cannot be given in evidence; and if the plaintiff fails to obtain a more favor
able judgment, he cannot recover costs, but must pay costs to the defendant. 

12 M. 186; 23 M. 61, 71. 
*§ 260. Tender in aotions for torts. When, in an action to recover damages for the 

commission of a tort, the defendant shall, at any time before the trial of such 
action, tender to the plaintiff a sum of money as damages or compensation 
for such tort, and, if such tender be made after the- commencement of the 
action, in addition to such tender for damages or compensation, he shall also 
tender the costs and disbursements of the plaintiff then accrued, aud the 
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plaintiff in such action shall not recover a greater sum than the amount so 
tendered, the plaintiff shall recover no costs or disbursements, but shall pay 
the defendant's costs and disbursements. The fact of such tender having 
been made shall not be pleaded, nor given in evidence to the court or jury. 
(1677, c. 119, § 1.) 

*§ 261. Same—award of costs. In all such actions, when such tender shall be made, 
and the plaintiff fails to recover a greater sum than the amount of such ten
der, if the amount of such recovery, and the costs and disbursements accrued 
and tendered, exceed the amount of the defendant's costs and disbursements, 
the court shall enter judgment against the defendant for such excess. If the 
amount of the defendant's costs and disbursements exceed the amount recov
ered by the plaintiff, and his costs and disbursements accrued and tendered, 
the court shall enter judgment against the plaintiff for such excess. (Id. 2.) 

§262. (SEC. 242.) Dismissal of action. The action may be dismissed, without a final 
determination of its merits, in the following cases; 

First. By the plaintiff, at any time before trial, if a provisional remedy 
has not been allowed, or counterclaim made, or affirmative relief demanded in 
the answer. 

1 M. 153 (179) ; 14 M. 491 : 22 M. 92. 
Second. By either party, with the written consent of the other; or by the 

court, upon the application of either party, after notice to the other, and suf
ficient cause shown, at any time before the trial; 

2 M. 37 (50); 6 M. 3SG (550), 406 (572). 
Third. By the court; where, upon the trial, and before the final submission 

of the case, the plaintiff abandons it, or fails to substantiate or establish hi3 g 
claim, or cause of action, or r ight to recover; !U 

20 M. 170. tf 
Fourth. By the court, when the plaintiff fails to appear on the trial, and £ 

the defendant appears and asks for the dismissal; & 
Fifth. By the court, on the application of some of the defendants, when £J 

there are others whom the plaintiff fails to prosecute with diligence. "% 
All other modes of dismissing an action, by nonsuit or otherwise, are abol-? 

ished. The dismissal mentioned in the first two subdivisions is made by an » 
entry in the clerk's register, and a notice served on the adverse party; judg
ment may thereupon be entered accordingly. (As amended 1878, c. 22, 8 1.) 

14 M. 491 ; 20 M. 408. 
§ 263. (SEC. 243.) Judgment on the merits. In every case, other than those mentioned 

in the last section, the judgment shall be rendered on the merits. 
§ 264. (SEC. 244.) . Judgment as between several parties. Judgment may be given for 

or against one or more of several plaintiffs, and for or against one or more of 
several defendants, and it may, when the justice of the case requires it, deter
mine the ultimate rights of the parties on each side, as between themselves. 

22 M. l.» 
§ 265. (SEC. 245.) Judgment as against one or more of several defendants. In an action 

against several defendants, the court may, in its discretion, render judgment 
against one or more of them, leaving the action to proceed against the others, 
whenever a several judgment is proper. 

1 M. 81 (102). 
*§ 266. Judgment against defendants sued jointly with others. Whenever two or more 

persons are sued as joint defendants, and on the trial the plaintiff fails to prove 
a joint cause of action against all, but proves a cause of action against one or 
more of the defendants, judgment may be rendered against him or them against 
whom the cause of action is proved. (1873, c. 67, § /.) 

22 M. 640. 
§ 267. (SEC. 246.) Measure of relief to be granted plaintiff. The relief granted to the 

plaintiff, if there is no answer, cannot exceed that which he has demanded in 
his complaint; but in any other case, the court may grant him any relief consist
ent with the case made by the complaint, and embraced within the issue. 

9 M. 93 (103). 
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§ 268. (SEC. 247.) Clerk to enter judgment on verdict, when. When a trial by jury has 
been had, judgment shall be entered by the clerk in conformity to the verdict, 
unless the court orders the case to be reserved for argument or further consid
eration, or grants a stay of proceedings. 

2 M. 238(277): 12M.C1; 14 M. 170 : 22 M. 19. 
See ante, § 210. 
*§ 269. Damages trebled for trespass to personal property. Whoever shall carry off, use 

or destroy any wood, timber, lumber, hay, grass, or other personal property of 
another person, without lawful authority, shall be liable to the owner thereof for 
treble the amount of damages which may be assessed therefor in a civil action in 
any court having jurisdiction, except as provided in the next section. (186S, 
c 75, § 1.) 

*§ 270. Same—judgment for single damages only. If, upon the trial of such action, it 
appears that the defendant had probable cause to believe that the property so 
taken or carried off was his own, or that of another person under whose direction 
the act was done, judgment shall be given for single damages only, and costs of 
the action. (Id. § 2.) 

§271. (SEC. 248.) Judgment on counterclaim. If a counterclaim, established at the 
trial, exceeds the plaintiff's demand so established, judgment for the defendant 
shall be given for the excess, or, if it appears that the defendant is entitled to 
any other affirmative relief, judgment shall be given accordingly. 

§ 272. (SEC. 249.) Judgment in action to recover possession of personal property. In an 
action to recover the possession of personal property, judgment may be rendered 
for the plaintiff and for the defendant in the same action, or tor either of them. 
Judgment for either party, if the property has not been delivered to him, and 
a return is claimed in the complaint or answer, may be for the possession, or 
the value thereof in case possession cannot be obtained, and damages for the 
detention, or taking and withholding the same. When the prevailing party is 
in possession of the property, the value thereof shall not be included in the 
judgment. It the property has been delivered to the plaintiff, and the action 
is dismissed before answer, or if the answer so claims, the defendant shall have 
judgment for a return of the property and damages, if any. for the detention, 
or taking and withholding such property, but such judgment shall not be a bar 
to another action for the same property or any part thereof. 

4 M. 190(270); 12 M. 186; 13 M. 291; "l4 M. 554"; 16 M. 51 ; 21 M. 51. 
§ 273. (SEC. 250.) Entry and contents of judgment. The judgment shall be entered in 

the judgment-book, and specify clearl}' the relief granted, or other determina
tion of the action. 

10 M. 238 (303); 13 M. 4G ; 14 M. 464, 537 ; 15 J l . 63, 185 ; 19 M. .17. 
§ 274. (SEC. 251.) Judgment, after decease of party, not a lien on real estate. If a party 

dies after verdict or decision upon an issue of fact, and before judgment, the 
court may nevertheless render judgment thereon; such judgment is not a lieu 
on the real property of the deceased party, but is payable in tke course of ad
ministration on his estate. 

20 M. 405. 
§ 275. (SEC. 252.) Judgment-roll, what constitutes. Immediately after entering the 

judgment, the clerk shall attach together and file the following papers, which 
constitute the judgment-roll. 

First.—In case the complaint is not answered by any defendant, the sum
mons and complaint, or copies thereof, proof of service and that no answer has 
been received, the report, if any, and a copy of the judgment. 

Second.—In all other cases, the summons, pleadings, or copies thereof, and 
a copy of the judgment, with any verdict, decision or report, the offer of the 
defendant, exceptions, and all orders in any way involving the merits, and 
necessarily affecting the judgment. If a statement of the case is made, the 
same may be attached to the judgment-roll, on the request of either party. 

§276. (SEC. 253.) Copies may be filed, when. If an original pleading or paper is lost, or 
withheld by any person, the court may authorize a copy thereof to be filed and 
used instead of the original. 
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§ 277. (SEC. 254.) Docketing judgments-^transcripts—lien on real estate. On filing a 
judgment-roll, upon a judgment requiring the payment of money, the judgment 
shall be docketed by the clerk of the court in which it was rendered, and in 
any other county, upon filing in the office of the clerk of the district court of 
such county a transcript of the original docket; and thereupon the judgment, 
from the time of docketing the same, becomes a lien on al I the real property 
of the debtor in the county, owned by him at the time of the docketing of the 
judgment, or afterward acquired; said judgment shall survive, and the lien 
thereof continue, for the period of ten years, and no longer. (As amended 
1870, c. 67, § 1.) 

1 M. 210 (2741 ; 4 M. 23D (318) ; 5 M. 201 (333). 332 (40fl) ; 7 M. 410 (513) ; 10 M. 238 (303) ; 11 M. 
45(78); 10 M. 231), 4S0 ; 17 M. 69; 22 M. 380. 

*§ 278. Security on appeal—discharge of lien. That whenever judgment has been en
tered in any suit or action, and a motion has been made and is pending for a 
lievv trial, or an appeal has been taken to the supreme court, the judgment 
shall cease to be a lien on the real estate of the defendant, upon payment into 
court, as security of such judgment, the amount thereof, and such further sum 
as the court may by order direct and determine to be sufficient to secure all 
interest and costs tha t will probably accrue pending such appeal. (1S76, c. 
75, § 1.) 

*§ 279. Lien of judgments in United States courts. Judgments for the payment of money 
that have been heretofore or shall be hereafter duly docketed, either in the 
district or circuit court of the United States in and for the state of Minne
sota, from the time of docketing the same become a lien on all the real prop
erty of the debtor in the county wherein said judgment was rendered, and in 
any other county in the state, upon filing, in the office of the clerk of the 
district court of such county, a duly certified transcript of such docket. (1877, 
c 141, § 1 ) . . 

*§ 280. Same—docketing transcripts. Whenever any such transcript shall be delivered 
to the clerk of the district court in and for any county in the state of Minne
sota, the same shall be docketed in like manner, and have like effect, as if such 
judgment had been rendered in one of the district courts in and for the state 
of Minnesota. (Id. § 2.) 

*§ 281. Same—authority to attorney general. The attorney' general of this state is 
hereby authorized to procure and publish a transcript of the docket of. all 
judgments in the United States district and circuit courts for this state now 
in force, and furnish a copy thereof to the several clerks of the district courts 
of this state: provided, the expense of the same shall not exceed the sum of 
two hundred and fifty dollars. (Id. § 8.) 

*§ 282. Assignment of judgments, how made. Whenever a judgment is assigned, the 
assignment thereof shall be in writing, under the hand and seal of the assign
or, and shall by him be acknowledged before a justice of the peace, or any 
other officer authorized to take the acknowledgment of deeds. (1877, c. 
99, § 1.) 

*§ 283. Filing of assignment—entry on docket. The instrument of assignment of any 
such judgment shall be filed in the court rendering the judgment, with the 
files in the action, and an entry thereof shall be made upon the docket; and 
until so filed, any such assignment shall be void as against creditors levying 
upon or attaching the same, and as against subsequent purchasers in good 
faith for value. (Id. § 2.) 

*§ 284. Rights of assignee—attorney's lien saved. After a judgment has been assigned, 
and the assignment iiled, as in this act provided, none but the assignee, his 
agent or attorney, shall have authority to receive or collect the amount due 
on such judgment, or to take out execution to enforce the collection of such 
judgment : provided, that no assignment shall be construed or allowed to de
prive attorneys of their lien or interest in any judgment, for their fees, costs 
and disbursements. (Id. § 3.) 
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*§ 285. Actions to set aside judgment for fraud, etc That in all cases where judgment 
heretofore has been or hereafter may be obtained in any court of record by 
means of the perjury, subornation of perjury, or any fraudulent act, practice 
or representation of the prevailing party, an action may be brought by the 
party aggrieved to set aside said judgment, at any time within three years 
after the discovery by him of such perjury, subornation of perjury, or of the 
facts constituting such fraudulent act, practice or representation. Such action 
shall be commenced in the judicial district where such judgment was rendered, 
and in such action the court shall have and possess the same powers heretofore 
exercised by courts of equity in like proceedings, and may perpetually enjoin 
the enforcement of such judgment, or command the satisfaction thereof, and 
may also compel the prevailing party to make restitution of any money or 
other property received by virtue thereof, and may also make such other or 
further order or judgment as may be just or equitable: provided, that no rights 
or interests under any judgment obtained by means of such wrongful or 
fraudulent acts or practice of the prevailing party, acquired by third parties in 
good faith and without actual knowledge of such wrongful or fraudulent acts 
or practice, shall be affected by any such order or judgment made in the action 
herein provided for: and provided, further, that when in any such action, pend
ing the final determination thereof, the statute of limitation shall become a 
bar to the enforcement of such judgment, or to the commencement of an 
action thereon, and, in the action herein provided for, the validity of such 

. judgment shall be established, such judgment ma}' be enforced, or an action 
": commenced thereon, at any time within one year after the final determination 
5 of the action herein provided for. (1S77, c. 13 J, § 1.) 
§• § 286. (SEC. 255.) Satisfaction of judgment. Satisfaction of a judgment shall be en-
Q tered in the judgment-book, and noted upon thef docket, upon an execution 
I returned satisfied, or upon an acknowledgment of satisfaction filed with the 
| clerk, made in the maimer of an acknowledgment of a conveyance of real 
. property, by the judgment creditor, or, within two years after the judgment, 

§, by the attorney, unless a revocation of his authority is previously entered 
~ upon the register. And whenever a judgment is satisfied in fact, as to any 

one of several defendants, an entry to that effect may be made in the judg
ment-book and docket. Whenever a judgment is satisfied in fact, otherwise 
than upon an execution, it is the duty of the party or attorney to give such 
acknowledgment, and upon motion the court may compel it, or may order the 
entry of satisfaction to be made without it. Satisfaction of a judgment dock
eted upon transcript shall be noted on such docket, upon filing in the office of 
the clerk of the district court of the county where such transcript is filed, a 
certified copy of the instrument of satisfaction on file in the office of the 
clerk of the district court of the county where the judgment was recovered. 
Whenever a judgment is satisfied, it is the duty of the clerk of the district 
court to give certified copies of instruments of satisfaction. 

16 M. 451. 

TITLE 22. 

PROCEEDINGS SUPPLEMENTARY TO THE JUDGMENT. 

§287. (SEC. 256.) Summoning of parties after judgment. When a judgment is recover
ed against one or more of several persons jointly indebted upon an obligation, 
by proceeding as provided by statute, those who were not originally sum
moned to answer the complaint may be summoned to show cause why they 
should not be bound by the judgment, in the same manner as if they had. 
been originally summoned. 
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§ 28$. (SEC. 257.) Heirs, devisees, etc., may be summoned, when—proceedings. In case 
of the death of a judgment debtor, after judgment, the heirs, devisees, leg
atees, or personal representatives of the judgment debtor, or the tenants of 
real property owned by him, and affected by the judgment, may be summoned 
to show cause why the judgment should not be enforced against the estate of 
the judgment debtor, in their hands respectively. The proceedings thereof 
are subject to the provisions of the chapter upon actions .by or against execu 
tors, administrators, legatees, heirs and devisees. 

§ 289. (SEC. 258.) Summons, what to contain—service. Said summons shall be sub
scribed by the attorney of the judgment creditor, describe the judgment, and 
require the person summoned tojshnw cause within thirty days after the serv
ice of the summons, and shall be served in the same manner as an ordinary 
summons. 

§ 290. (SEC. 259.) Affidavit to accompany summons. The summons shall be accom
panied by an affidavit of the judgment creditor, or his attorney, that the 
judgment has not ' been satisfied, to his knowledge or information and belief, 
and shall specify the amount due thereon. 

§ 291. (SEC. 260.) Party summoned may answer—defences allowed. Upon such sum
mons, the party summoned may answer within the time specified therein, de
nying the judgment, or setting up any defence which has arisen subsequent 
to the rendition thereof; if he is proceeded against according to section two 
hundred and fifty-six, he may make the same defence which might have been 
made originally to the action, except the statute of limitations; if he is pro
ceeded against according to section two hundred and fifty-seven, he may make 
the same defence which he might have made to an action upon the judgment. 

§ 292. (SEC. 261.) Pleadings—trial—judgment. The party issuing the summons may 
demur or reply to the answer, and the party summoned may demur to the 
reply, and the issue may be tried, and judgment and costs may be given, in 
the same manner as in an action, and enforced by execution, or the applica
tion of property charged with the payment of the judgment, may, if. necessa
ry, be compelled by attachment. 

TITLE 23. 

THE EXECUTION-. 

§ 293. (SEC. 262.) Judgment may be enforced within ten years. The party in whose 
favor judgment is given, may, at any time within ten years after the entry 
thereof, proceed to enforce the same, as prescribed by statute. 

16 M. 230 ; 17 M. 69 ; 19 M." 347 ; 20 M. 191; 22 M. 380. 

§ 294. (SEC. 263.) Kinds of execution. There are two kinds of writs of execution: one 
against the property of the judgment debtor, and the other for the delivery of 
the possession of real or personal property, or such delivery with damages for 
the detention, or taking and withholding the same. 

§295. (SEC. 264.) Form and contents of writ. The writ of execution shall be under Hie 
seal of the court, subscribed by the clerk, tested in the name of the district 
judge, indorsed by the attorney of the party applying therefor, and directed to 
the sheriff, or coroner when the sheriff is a party or interested; it shall intel
ligibly refer to the judgment, stating the court, the county where the judg
ment-roll or transcript is filed, the names of the parties, the amount of the 
judgment, if it is for money, the amount actually due thereon, and the time of 
docketing in the county to which the execution is issued, and shall require the 
officer substantially as follows: 

First. Execution against property—taxes on real estate. If it is against the property of 
the judgment debtor, it shall require the officer to satisfy the judgment, with 

48 
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interest, out of the personal property of such debtor, and if sufficient personal 
property cannot be found, out of the real property belonging to him on the 
day when the judgment was docketed in the county, or at any time thereafter 
not exceeding ten years. And in case real property has been levied upon by 
virtue of a writ of attachment, in favor of the judgment creditor, in the same 
action in which the judgment was rendered, and the judgment creditor has, 
subsequently to such levy, paid the taxes upon the real property so attached, 
and filed in the office of the clerk of the court the receipt of the proper officer 
for such taxes, the said receipt shall be attached to and become a part of the 
judgment-roll, and the execution shall also specify the filing of such receipt, 
with the date of filing, date of receipt, and amount thereof; and in case of the 
sale under execution of any such real estate, the proceeds of such sale, after 
deducting the costs and expenses thereof, shall be first applied to the payment 
of the amount so paid for taxes, with the interest accrued thereon, 

Second. Against property held by heirs, etc If it is against real or personal property in 
the hands of personal representatives, heirs, devisees, legatees, tenants of real 
property, or trustees, it shall require the officerjto satisfy the judgment, with 
interest, out of such property; 

Third. Against joint defendants. If it is against defendants jointly indebted upon a 
contract, a part of whom only have been summoned in the action, it shall 
issue in form against all the defendants, but the attorney of the party causing 
it to be issued shall indorse thereon the names of those defendants who were 

„;not summoned, and such execution shall not be levied upon the sole property 
".of any such defendant; but it may be collected out of the personal property 
--of any such defendant owned by him as a partner with the other defendants 
^summoned, or any of them; 
" Fourth. For delivery of property. If it is for the delivery of the possession of real or 
^ personal property, it shall require the officer to deliver the possession of the 
| same, particularly describing it, to the party entitled thereto, and may, at the 
.same time, require the officer to satisfy any costs, charges, damages, rents or 

I profits, recovered by the same judgment, out of the personal property of the 
""party against whom it was rendered, and the value of the property for which 

the judgment was recovered, to be specified therein, if a delivery thereof can 
not be had; and it sufficient personal property cannot be found, then out of 
the real property, as provided in the first subdivision of this section, and in 
that respect it shall be deemed an execution against property. (As amended 
1877, c. 17, § 1.) 

10 M.42C. 

§296. (SEC. 205.) When returnable—renewals. The execution shall be made returnable, 
within sixty days after its receipt by the officer, to the clerk with whom the 
judgment-roll is filed. On the return of an execution unsatisfied in whole or 
in part, or just before the expiration of the period of sixty days, the clerk 
may renew the same for a further period of sixty days, on the oral or written 
request of the judgment creditor, or his attorney, by endorsing on said execu
tion the words following: " Renewed for sixty days from the date hereof at 
request of the judgment creditor;" to which endorsement he shall add the true 
date of making the same, and attest the same by his signature and the seal of 
the court, and shall thereupon redeliver the same, so endorsed, to the officer re
turning the same; and such renewal shall have the effect of extending the life 
of the execution for an additional period of sixty days, fully preserving all levies 
made and rights acquired under the execution before such renewal; and such 
execution may be again so renewed from time to time, by endorsement by the 
clerk as aforesaid, with the same effect as such first renewal. (̂ Ls amended 
1871, c 61, §1.) 

§ 297. (SEC. 266.) Judgments, how enforced in different cases. Where a judgment re
quires the payment of money, or the delivery of real or personal property, the 
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same is enforced in these respects by execution, as provided in the ' l a s t three 
sections. Where it requires the performance of any other act, a certified copy 
of the judgment may be served upon the party against whom it is given, or 
upon the person or officer who is required thereby, or by law, to obey the 
same, and his obedience thereto enforced. If he refuses, he may be punished 
by the court as for contempt. 

§298. (SEC. 267.) Execution after death of party. Notwithstanding the death of a 
party after judgment, execution thereon against his property may be issued 
and executed in the same manner and with the same effect as if he was still 
living; except that such execution cannot be issued within a year after his 
death. 

§299. (SEC. 268.) To what officer issued—to different oounties. When the execution is 
against the property of the judgment debtor, i t may be issued to the sheriff of 
any county where the judgment is docketed. Where it requires the delivery 
of real or personal property, it shall be issued to the sheriff of the county 
where the property or some part thereof is situated. Executions may be 
issued at the same time to different counties. 

§ 300. (SEC. 269.) What may be levied on and sold—lien of execution. All goods, chat
tels, real or personal, and all property, real, personal or mixed, including all 
r ights and shares in the stock of any corporation, all money, bills, notes, book-
accounts, debts, credits, and other evidences of indebtedness, belonging to the 
judgment debtor, may be levied upon and sold on execution. Unti l a levy, 
property not subject to the lien ot the judgment is not affected by the execu-„ 
tion. (As amended 1875, c. 62, § 1.) 8 

16 M. 148. 
§801. (SEC. 270.) Levy on property subject to lien of judgment—release. Upon prop-«> 

erty subject to the lien of the judgment, a minute by the officer on the execu-H 
tion of the time when said execution was delivered to him, stating that a t § 
such time he levied upon such property (describing it,) shall be deemed a suffi- = 
cient levy. And the officer, at the request of the judgment creditor, may, at 5 
a n y t i m e before or at the time of the execution sale, or during the progress? 
of sale, release such property, or such part thereof as may not have been § 
actually sold, from such levy, before satisfaction in full of the judgment; and-" 
the judgment, or such part thereof as shall not have been actually satisfied by 
a payment or sale, and the lien thereof, shall not be in any way affected by 
such levy and release, but the same shall remain in full force and effect to the 
same extent as if no levy had been made. (.4s amended 1871, c. 62, § 1.) 

16 M. 13. 
§ 302. (SEC. 271.) levy on personal property. Personal property, capable of manual 

delivery, shall be levied upon by the officer taking i t into his custody. 
6 M. 321 (397); 21 M. 193 

§ 303. (SEC. 272.) Levy on bulky articles. When an execution is levied upon articles 
of personal estate, which, by reason of their bulk, or other cause, cannot be 
immediately removed, a certified copy of the execution and return may, with
in three days thereafter, be deposited in the office of the clerk of the city or 
town in which said articles are; and such levy shall be as valid and effectual 
as if the articles had been retained in the possession and custody of the 
officer. 

§ 304. (SEC. 273.) Same—duty of clerk—fees. The clerk shall receive and file all such 
copies, noting thereon the time when received, and , keep them safely in his 
office, and also enter a note thereof, in the order in which they are received, in 
the books kept for making entries of mortgages of personal property; which 
en t ry shall contain the names of parties to the suit and the date of the entry. 
The clerk's fee for this service shall be twenty-five cents, to be paid by the 
officer, and included in his charge for the service of the execution. 

§305. (SEC. 274.) Levy on debts, stock, etc Other personal property shall be levied on 
by leaving a certified copy of the execution, and a notice specifying the prop-
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• erty levied on, with a person holding the same; or if a debt, with the debtor; 
or if stock or interest in stock of a corporation, with the president or other 
head of the same, or the secretary, cashier, or managing agent thereof. 

5 M. 321 (397.) 
§306. (SEC. 275.) Service on judgment debtor. The officer shall serve a copy of the 

execution and inventory, certitied by him, upon the judgment debtor, if he 
can be found within the coanty; if he is a resident thereof, but cannot be 
found therein, the said officer shall leave such copy at the usual place of abode 
of the said judgment debtor, with some person of suitable age and discretion, 
then resident therein. {As amended 1875, c. 63, §1.) 

§ 307. (SEC. 276.) Inventory and return. The officer shall make a full inventory of the 
£ property levied on. and return the same with the execution. 
i 5 M. 204 (333). 
~ §308. (SEC. 277.) Levy on coin or other money. Whenever any gold, silver or copper 
groin, or any bills or other evidence of debt issued by any moneyed corpora
te tion, or by the government of the United States, and circulated as money, is 
~ seized upon execution, the officer shall pay and return the same as so much 
S. money collected; but if the.same does not, at the time and place of such seiz-
. ure, circulate at par, the officer shall make sale thereof as in other cases. 

§ § 309. (SEC. 278.) Levy on goods or chattels under pledge. When goods or chattels are 
^ pledged for the payment of money, or the performance of any contract or 
^ agreement, the right and interest in such goods of the person making such, 

pledge may be sold on execution against him, and the purchaser shall acquire 
g all the right and interest of the defendant, and be entitled to the possession 
". of such goods and chattels, on complying with the terms and conditions of 
5 the pledge. 
•'=• § 310. (SEC. 279.) Property exempt from execution. No property hereinafter mentioned 
5or represented shall be liable to attachment, or sale on any final process, is-
'§, sued from any court in this state. 
a 3 M. 306 (419) J 22 M. 485. 
" First. The family bible; 
s Second. Family pictures, school-books or library, and musical instruments 
Z for use of family. 
§ Third. A seat or pew in any house or place of public worship; 
*" Fourth. A lot in any burial-ground; 

Fifth. All wearing apparel of the debtor and his family; all beds, bed
steads and bedding, kept and used by the debtor and his family; all stoves and 
appendages put up or kept for thi use of the debtor and his family; all cook
ing utensils; and all other household furniture not herein enumerated, not ex
ceeding five hundred dollars in value; also all moneys arising^ from insurance 
of any property exempted from sale on execution, when ksuch property has 
been destroved by fire. (As amended 1878, c. 12, § 1.) 

8 M. 178 (207) ;. 18 M. 3G1. 
Sixth, Three cows, ten swine, one yoke of oxen and a horse, or, in lieu of 

one yoke of oxen and a horse, a span of horses or mules, twenty sheep, and 
the wool from the same, either in the raw material or manufactured into yarn 
or cloth; the necessary food for all the stock mentioned in this section for one 
year's support, either provided or growing, or both, as the debtor may choose; 
also, one wagon, cart or draj', one sleigh, two plows, one drag, and other farm
ing utensils, including tackle for teams, not exceeding three hundred dollars 
in value; 

7 M. 128(181). 
Seventh. The provisions for the debtor and his family necessary for one 

year's support, either provided or growing, or both, and fuel necessary for one 
year; 

Eighth. The tools and instruments of any mechanic, miner, or other per
son, iised and kept for the purpose of carrying on his trade, and, in addition 
thereto, stock in trade not exceeding four hundred dollars in value; the library 
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and implements of any professional man; all of which articles hereinbefore in
tended to be exempt shall be chosen by the debtor, his agent, clerk or legal 
representative, as the case may be. In addition to the articles enumerated in 
this section, all the presses, stones, type, cases, and other tools and implements 
"used by any copartnership, or by any printer, publisher or editor of any news
paper, and in the printing or publication of the same, whether used personally 
by said copartnershp, or by any such printer, publisher or editor, or by any 
persons hired by him to use them, not to exceed in value the sum of two thou
sand dollars, .together with stock in trade not exceeding four hundred dollars 
in value, shall be exempt from attachment, or sale on any final process, issued 
from any court in this state. (As amended 1876, c. 43, § 1.) 

2 M. 72 (89); 18 M. 361. 
Ninth. One sewing machine. (1868, c. 72, § 1.) 
Tenth. Necessary seed-grain for the actual personal use of the debtor for 

one season, to be selected by him: not however, in any case to exceed the fol
lowing kinds and amounts respectively, viz: fifty bushels of wheat, fifty 
bushels of oats, fifteen bushels of potatoes, three bushels of corn, and thirty 
bushels of barley. (1871, c. 65, § 1.) 

Eleventh. The wages of any laboring man or woman, or of his or her 
minor children, in any sum not exceeding fifty dollars, due for services ren
dered by him or them for any person for and during ninety days preceding the 
issue of process of attachment, garnishment or execution in any action against 
such laborer: 

Provided, however, that the exemptions provided for and embraced in sub
divisions six, seven, eight, nine, ten and eleven, of section two hundred and 
seventy-nine, shall extend only to debtors having an actual residence in this 
state. (1872, c. 71, § 1, as amended 1873, c. 69, § 1, and 1875, c. 64, § 1.) 

NOTE.—And moneys received from benevolent societies by the families of deceased members are 
exempt by c. 34, § 369, ante. 

§ 311. (SEC. 280.) No exemption from attachment or execution—when. The property 
hereinbefore mentioned is not exempt from any attachment issued in an ac
tion for the purchase-money of the same property, or from an execution issued 
upon any judgment rendered therein. 

11 M. 475; 16 M. 487 ; 22 M. 144; 23 M. 464. 
*§ 312. Earnings of minor children exempt, when. The earnings of any minor child of 

any debtor within this state, or the proceeds thereof, shall not be liable to at
tachment, garnishment, or sale on any final process of a court, in any action 
against such debtor, by reason of any debt or liability of such debtor not con
tracted for the especial benefit of such minor child. (1.867, c. 80, § 1.) 

§313. (SEC. 281.) Judgment for taking exempt property, exempt. Whenever any per
sonal property, exempt as aforesaid, is levied upon, seized or sold by virtue of 
any execution, or wrongfully and unlawfully taken or detained b}r any person, 
the damages sustained by the owner thereof, by reason of such levy, seizure or< 
sale, or such unlawful detention or taking, and any judgment recovered there
for, shall be exempt from attachment, execution, or other proceeding whereby 
any creditor of such owner seeks to apply the satae to the payment of his 
debts. (As amended 1877. c. 30, § 1.) 

S M. 306 (419.) 
§ 314. (SEC. 282.) levy on property in excess of exemption allowed—proceedings. When, 

the officer holding an execution against any person is of the opinion that such 
person has more property of the classes specified in section two hundred and 
seventy-nine than is by law exempt, he may levy on the whole of any one 
class, and forthwith make an inventory thereof, and cause the same to be ap
praised at its cash value by two disinterested freeholders- of the precinct where 
such property may be, on oath to be administered by him to such appraisers. 
If such appraisal exceeds the amount by law exempt of that class, the debtor 
may thereupon forthwith select of such property an amount not exceeding in, 
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value, as so appraised, the amount exempt, and the balance shall be held and 
applied by said officer as in other cases. If neither the debtor nor his agent 
appears and makes such selection, the officer shall make the same. If one or 
more indivisible articles of any such class is of greater value than the whole 
amount exempt of that class, the officer shall sell the same, and, after paying' 
to the debtor the amount exempt of that class, shall apply the residue in dis
charge of his said process. 

, § 315. (SEC. 283.) Levy on growing crops—sale, when to be made. ' A levy may be 
made upon grain or grass while growing, and upon any other .unharvested 
crops; but no sale thereof shall be made, under such levy, until the same is 
ripe, or fit to be harvested; and any levy thereon, by virtue of an execution 
issued by a justice of the peace, or any court of record, shall be continued be
yond the return-day thereof, if necessary, and remain in life; and the execu
tion thereof may be completed at any time within thirty days after such 
grain, grass, or other unharvested crop is ripe, or fit to be harvested. (A a 
amended 1871, c. 63, § 1.) 

§316. (SEC. 284.) Sale of property levied on—collection of debts—payment to plaintiff. 
The sheriff shall execute the writ against the property of the judgment debtor, 
by levying on the property, collecting the things in action, or selling the same, 
if the court so orders, selling the other property, and paying to the plaintiff the 
proceeds, or so much thereof as will satisfy the execution. 

10 M. 253 (323) ; 23 M. 50. 
§317. (SEC. 285.) Notice of sale of personal property onexecution. Before the sale of 

personal property on execution, notice thereof shall be given as follows: 
First.—By posting written or printed notice of the time and place of sale, 

in three public places of the county where the sale is to take place, ten days 
successively. 

Second.—When real property is sold upon judgment, decree or execution, a 
similar notice describing the property with sufficient certainty to enable a per
son of common understanding to identify it, shall be posted for six weeks 
successively in three public places of the county where the property or some 
part thereof is situated, and a copy thereof shall be published once a week for 
the same period in a newspaper printed and published in the county, if 
there is one, or if there is none, then in a newspaper printed and pub
lished in an adjoining county, and if there is no such newspaper, then in 
a newspaper printed and published at the capital of the state. (As amended 
1867. c. 68, § 2.) 

§ 318. (SEC. 286.) Offloer selling without notice—penalty. An officer selling without; 
the notice prescribed by the last section shall forfeit one hundred dollars to the 
aggrieved party, in addition to his actual damages; and a person taking down 
or defacing the notice posted, if done before the sale, or the satisfaction of the 
execution, and without the consent of the parties, shall forfeit fifty dollars; 
hut the validity of the sale is not affected hy either act, either as to third per
sons, or parties to the action. 

3 M. 151(2221; 21 M. 175. 
§319. (SEC. 287.) Sale, when and how made. A sale shall be made by auction, between 

nine o'clock in the morning and sunset, in the county where the premises or 
some part thereof is situate; after sufficient property has been sold to satisfy 
the execution, no more shall be sold: neither the officer holding the execution 
nor his deputy can purchase; when the sale is of personal property capable of 
manual delivery, it shall be within view of those who attend the sale, and be 
sold in such parcels as are likely to bring the highest price; and when the sale 
is of real property, and consisting of several known tracts or parcels, they 
shall be sold separately; or when a portion of such real property is claimed by 
a third person, and he requires it to be sold separately, such portion shall be 
thus sold. 

320. (SEC. 288.) Sale of real estate, when absolute. Upon the sale of real property 
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where the estate sold is less than a leasehold of two years unexpired term, the-
sale is absolute; in all other cases the property sold is subject to redemption, 
as provided by law. 

§321. (SEC. 289.) Sale of real property—certificate and its contents. Whenever any 
sale oi real property is made upon any execution, or pursuant to any judg
ment, decree or order of a court, (except when otherwise specified in such 
judgment, decree or order,) the oificer shall make and deliver to the purchaser 
a certificate, under his hand and seal, containing— 

First.—A description of the execution, judgment, decree or order under 
which such sale is made. 

Second— -A,description of the real property sold. 
Third.—The price paid for each parcel sold separately. 
Fourth.-—The date of the sale, and the name of the purchaser. 
Fifth.—When subject to redemption, it shall be so stated. 
Said certificate shall be executed, proved or acknowledged, and recorded, as 

required by law for the conveyance of real estate, and shall be prima facie evi
dence of the facts therein stated: 

Certificates on sales heretofore made. And in case of any such sale heretofore made, upon 
which no certificate has been made or delivered by the officer, such officer or 
his successor in office may make and deliver to the purchaser such certificate, 
at any time within six months after the passage of this act; and any certifi
cate upon any such sale heretofore made, whether such certificate has hereto
fore been or shall hereafter be made and delivered by such officer, may here
after be recorded with like force and effect as if recorded within the time orig
inally provided therefor. (As amended 1876, c, 45, § 1. and 1877, c. 31, § Z, 
and 1877. c. 32. § 1.) 

1 M. 310 (427) ; 7 M. 58 (82). 
§ 322. (SEC. 290.) Certificate to operate as a conveyance, when. Such certificate, so 

proved or acknowledged and recorded, shall, upon the expiration of the time 
for redemption, operate as a conveyance, to the purchaser or his assigns, of all 
the right, title and interest of the person whose property is sold, in and to the 
same, at the date of the lien upon which the same was sold, without any other 
conveyance whatever. 

5 M. 332 (409). 

§323. (SEC. 291.) Redemption of real estate sold—by whom. Real estate sold upon el
ocution, judgment or decree, may be redeemed— 

First. By the judgment debtor, his heirs or assigns; 
7 M. 347 (432). 

Second. By a creditor having a lien, legal or equitable, on the real estate or 
some part thereof, subsequent to that on which the same was sold. Creditors 
hall redeem in the order of their respective liens. 

21 M.132. 

§ 324. (SEC. 292.) Same—In what order. The judgment debtor, his heirs and assigns, 
may redeem within one year after the day of sale, by paying to the purchaser 
the amount of his bid, with interest thereon at the rate of seven per cent, per 
annum, and if the purchaser is a creditor having a prior lien, the amount 
thereof with interest. If no such redemption is made, the senior creditor may 
redeem within five days after the expiration of said year, and each subsequent 
creditor within five days after the time allowed all prior lien-holders as afore
said, by paying the amount aforesaid, and all liens prior to his own held by 
the party from whom such redemption is made: provided, that no creditor can 
redeem unless, within the year atoresaid, he files notice of his intention to re
deem in the office of the clerk of the court where the judgment is entered. 

§325. (SEC. 293.) Redemption, how made. The person desiring to redeein shall pay to 
the person holding the right acquired under such sale, or for him to the 
sheriff or clerk of the district court of the county in which such real property 
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is situated, the amount required by law for such redemption, and shall pro
duce to such person or officer: 

First. A certified copy of the docket of the judgment, or deed of convey
ance or mortgage, or of the record or files evidencing any other lien, uuder 
which he claims the right to redeem, certified by the officer in whose custody 
such docket, record, file or files shall be; 

2t M. 132. 
Second. Any assignment necessary to establish his claim, verified by the 

affidavit of himself, or of a subscribing witness thereto, or of some person ac
quainted with the signature of the assignor; 

Third. An affidavit of himself or his agent, showing the amount then ac
tually due on his lien. 

7M. 347(432(; 21 M. 132. 
§326. (SEC. 294.) Certificate of redemption, its contents. The person or officer from 

whom such redemption is made, shall make, and deliver to the person redeem
ing, a certificate under his hand and seal, containing: 

F*rst. The name of the person redeeming, and the amount paid by him on 
such redemption; 

Second. A description of the sale from which such redemption is made, and 
of the property redeemed; 

'1 bird. Stating upon what claim such redemption is made, and if upon a 
lien, the amount claimed to be due thereon at the date of redemption. 

Such certificate shall be executed, and proved or acknowledged, and re
corded, as provided by law for conveyance of real estate; and if not so recorded 
within ten days after such redemption, such redemption and certificate is void, 
as against any person in good faith making redemption from the same person 
or' lien. If such redemption is made by the owner of the property sold, or his 
heirs or assigns, such redemption annuls such sale; if by a creditor holding a 
lien on the property, or some part thereof, said certificate, so executed, and 
proved or acknowledged, and recorded, operates as an assignment to him of 
the right acquired under such sale, subject to such right of any other person 
to redeem as is or may be provided by law. 

§ 327. (SEC. 295.) Interest of purchaser subject to attachment or judgment. The inter
est acquired upon any sale is subject to the lien of any attachment or judg
ment duly made or docketed against the person holding the same, as in case 
of real property; and may be attached or sold upon execution, in the same 
manner. 

§ 328. (SEC. 296.) Waste may be restrained—waste defined. Until the expiration of 
the time allowed for redemption, the court may restrain the commission of 
waste on the property, by order granted with or without notice, on applica
tion of the purchaser or judgment creditor; but it is not waste for the person 
in possession of the property at the time of sale, or entitled to possession 
afterward, during the period allowed for redemption, to continue to use it in 
the same manner in which it was previously used, or to use it in the ordinary 
course of husbandry, or to make the necessary repairs of buildings thereon, or 
to use wood or timber on the property therefor, or for the repairs of fences, 
or for fuel, in his family, while he occupies the property. 

§ 329. (SEC. 297.) Proceedings where sale is irregular, or judgment reversed. If the 
purchaser of real property sold on execution, or his successor in interest, is 
evicted therefrom in consequence of irregularity in the proceedings concern
ing the sale, or of the reversal or the discharge of the judgment, he may re
cover the price paid, with interest, from the judgment creditor; such judg
ment creditor, if the recovery was in consequence of the irregularity, shall 
thereupon be entitled to a new execution on the judgment, at any time within 
ten years after such eviction, for the price paid on the sale, with interest; and 
for that purpose the judgment shall be deemed valid against the judgment 
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debtor, his personal representatives, heirs or devisees; but not against a pur
chaser in good faith as an incumbrancer where title or incumbrance has ac
crued before a levy on such new execution. (As amended 186S, c. 82, § 1.) 

§ 330. (SEC. 298.) Joint debtors and sureties—contribution and subrogation. When 
property liable to an execution against several persons is sold thereon, and 
more than a due proportion of the judgment is levied upon the property of 
one of them, or one of them pays, without a sale, more than his proportion, 
he may compel contributions from the others; and when a judgment is against 
several, and is upon an obligation of one of them as security for another, and 
the surety pays the amount, or any part thereof, either by sale of his proper
ty, or before sale, he may compel repayment from the principal. In such 
cases, the person so paying or contributing is entitled to the benefit ot the 
judgment, to enforce contribution or repayment,.if, within ten days after his 
payment, he files with the clerk of the court where the judgment was render
ed, notice of his payment, and claim to contribution or repayment; upon fil
ing such notice, the clerk shall make an entry thereof in the margin of the 
docket. 

*§ 331. For how long—bond to be filed. Execution upon any judgment, rendered for the 
recovery of money only, in any district court of this state, may be stayed for 
the period of six months: provided, that, in order to obtain such stay, the 
party applying therefor shall, within ten days after judgment is rendered and 
•docketed, file a bond, with two or more responsible freeholders of this state as 
sureties, with the clerk of the court in which said judgment was rendered, in 
double the amount of the judgment and costs, which bond shall first be ap
proved by the judge of said court, or the court commissioner of such county, 
•conditioned that the judgment debtor will pay the amount of such judgment, 
interest and costs, within the time for which said stay is granted, and for the 
authorizing and empowering the issuing of an. execution for such amount 
•against the judgment debtor and sureties, upon default of such payment: pro
vided, that the interest to be allowed shall be at the rate of twelve per cent, 
per annum on the amount of the. judgment, including the costs. (1877, c. 
76, § 1.) 

?§ 332. Execution against debtor and sureties. If the judgment, interest and costs be not 
paid at the expiration of the time for which the same may have been stayed, 
the judgment creditor may have execution issued against the judgment debtor 
and his sureties, for the amount of such judgment, costs and interest as afore
said. (Id. §2.) 

*§ 333. Justification of sureties. Each surety must justify, by affidavit, that he is a resi
dent and freeholder of this state, and worth the amount specified in the under
taking, above his debts and liabilities, and exclusive of his property exempt 
from execution. (Id. § 3.) 

*§ 334. Obligee in bond—service on creditor—exceptions to bond—proceedings. The bond 
herein prescribed shall run to the judgment creditor, his executors, adminis
trators or assigns, a copy of which shall be served on the judgment creditor, 
his agent or attorney, if resident of the county wherein the judgment was 
rendered, within ten days from such rendition; and the judgment creditor may 
•except to the bond or the sufficiency of the sureties, and upon notice, or by< 
•order to show cause, the court may, in its discretion, order the execution ta 
issue at once, notwithstanding such bond, unless the judgment debtor givei 
such further bond and sureties as shall be deemed sufficient by the court; and! 
the court may require r,he proposed sureties to justify orally, if required by the 
judgment creditor; and for cause shown, the court may require a still further. 

*An act providing for a stay of execution on judgments rendered in the district courts of this state, 
for the recovery of money only. Approved February 24,1877. (Laws 1877, c. 76.) 
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bond and sureties at any time, and, in default thereof, may order execution to 
issue. {1877, r. 76, § 4.) 

*§ -Wo. Duty of officer returning execution against sureties. Every officer to whom an 
execution shall issue against sureties, as provided in the preceding sections, 
shall certify, in his return thereon, whether the same, and what amount, if any, 
was collected from the sureties, and the true date of such collection. (Id. § 5.) 

*§ 336. Stay granted after levy made. If the stay herein provided shall be granted after 
an execution shall have issued, or after levy made, then and in that case the 
levy shall be released, and the execution returned, with the cause of such return 
thereon noted by the officer. (Id. § 6.) 

TITLE 24. 

PROCEEDINGS SUPPLEMENTARY TO THE EXECUTION. 

§337. (SEC. 299.) Order for examination of judgment debtor. When an execution against 
property of the judgment debtor, or of any one of several debtors in the same 
judgment, issued to the sheriff of the county where he resides, or, if he does 
not reside in this state, to the sheriff of the county where the judgment-roll, 
or a transcript of a justice's judgment, is filed, is returned unsatisfied, in whole 
or in part, the judgment creditor is entitled to an order from a judge of the 
district court from which the execution was issued, requiring such judgment 
debtor, or, if a corporation, any officer thereof, to appear and answer concern
ing his or its property, before such judge, or a referee appointed by him, at a 
time and place specified in the order. 

9 M. 254 (270): 16 M. 518.' 
§ 338. (SEC. 300.) Warrant may be issued—proceedings on arrest of defendant. Instead 

of the order requiring the attendance of the judgment debtor, as provided in 
the last section, the judge may, upon proof by affidavit that there is danger 
that the debtor will leave the state, or conceal himself, issue a warrant requir
ing the sheriff of any county where such debtor is, to arrest him and bring 
him before such judge; upon being brought before the judge, he may be ex
amined on oath, and ordered to give bond, with sureties, that he will attend 
from time to time before the judge or referee, as he shall direct, during the 
pendency of the proceeding, and until the final determination thereof, and 
will not in the meantime dispose of any portion of his property not exempt 
from execution; in default of giving such bond, he may be committed to jail,, 
by warrant of the judge, as for a contempt. 

§ 339. (SEC. 301.) Persons indebted to judgment debtor may pay sheriff. After the-
issuing of execution against property, any person indebted to the judgment 
debtor may pay to the sheriff the amount of his debt, or so much thereof as 
may be necessary to satisfy the execution, and the sheriff's receipt is a suffi
cient discharge for the amount so paid. 

§ 340. (SEC. 302.) Witnesses may be required to appear. Witnesses may be required to 
appear and testify upon any proceedings under this chapter, in the same man
ner as upon the trial of an issue. 

§341. (SEC. 303.) Reference—examination to be under oath. If the examination is be
fore a referee, the testimony and proceedings shall be certified by him to the 
judge; all examinations and answers before a judge or referee, under this chap
ter, shall be on oath, except that when a corporation answers, the answer shall 
be on the oath of an officer thereof. 

§342. (SEC. 304.) Order for application of property to pay judgment—exemption. The 
judge may order any property of the judgment debtor, not exempt from exe
cution, in the hands either of himself or any other person, or due to the judg
ment debtor, to be applied toward the satisfaction of the judgment, except 
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that the earnings of the debtor for his personal services, at any time within 
thir ty da}Ts next preceding the order, cannot be so applied, when it appears, 
by the debtor's affidavit, that such earnings are necessary for the use of a fam
ily supported wholly or partly by his labor. 

§ ^43. (SEC. 305.) Appointment of receiver—transfers forbidden. The judfro may also, 
by order, appoint a receiver of the property of the judgment debtor not 
exempt from execution, or forbid a transfer or other disposition thereof, or any 
interference therewith. 

22 M. 452. 
§ 344. (SEC. 306.) Proceedings in case of adverse olaimants of property, etc. If it ap

pears that a person or corporation alleged to have property of the judgment 
debtor, or to be indebted to him, claims an interest in the property adverse to 
him, or denies the debt, such interest or debt is recoverable only in an action 
against such person or corporation, by the receiver; but the judge may, by 
order, forbid a transfer or other disposition of such property or interest, till a 
sufficient opportunity is given to the receiver to commence the action, and 
prosecute the same to judgment and execution; such order may be modified 
or vacated by the judge grant ing the same; at any time, on such security as he 
may direct. 

22 M. 452. 
§ 345. (SEC. 307.) Disobedience of order a contempt. If any person, party or witness 

disobeys an order of the judge or referee, duly served, such person, party or 
witness may be punished by the judge, as for a contempt; the proceedings 
therefor are prescribed in chapter eighty-seven of these statutes, respecting 
the punishment of contempt. 

23 M. 411. 
§ 346. (SEC. 308.) Questions to be answered—criminating answers. No person shall, 

on examination pursuant to this chapter, be excused from answering any 
question on the ground tha t his examination will tend to convict him of the 
commission of a fraud; but his answer shall not be used as evidence against 
him in any criminal proceeding or prosecution, 

*§ 347. Debtor of judgment debtor may be examined. After the issuing or return of an 
execution against property ot the judgment debtor, or of any one of several 
debtors in the same judgment, and upon proof by affidavit or otherwise, to 
the satisfaction of the judge, that any person or corporation has property of 
the judgment debtor, or is indebted to him in an amount exceeding ten dollars, 
the judge may by an order require such person or corporation, or any officer or 
member thereof, to appear at a specified time and place, and answer concern-
the same; the judge may also, in his discretion, require notice of such pro
ceeding to be given to any party in the action, in such manner as may seem 
to him proper. (1867, c. 61, § 1.) 
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