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C. 61A OFFICIAL TRUSTS § 8159

8159. Gift under power deemed an advancement,
when—Every estate or interest given by a parent to
a descendant, by virtue of a beneficial power, or of a
power in trust with a right of selection, shall be
deemed an advancement to such descendant, to the
same extent and under the same circumstances that a
gift of real or persona] estate would be deemed an ad-
vancement. (3318) [6779]

8160. Suspension of right of alienation—The period
during which the absolute right of alienation may be
suspended by any instrument in execution of a power
shall be computed from the time of the creation of the
power, and not from the date of such instrument.
(3319) [6780]

8161. Who may not take under power—No estate
or interest can be given or limited to any person, by
an instrument in execution of a power, which such
person would not have been capable of taking under
the instrument by which the power was granted.
(3320) [6781]

8162. Married woman may create estate—When a
married woman entitled to an estate in fee is authorized
by a power to dispose of such estate during her mar-
riage, she may, by virtue of such power, create any
estate which she might create if unmarried. (3321)
[6782]

8163. Defective execution remedied in equity—When
the execution of a power in trust is defective, in whole
or in part, under the provisions of this chapter, its

proper execution may be decreed in equity, in favor of
the person designated as the object of the trust. (3322)
[6783]

60-73, 61+1020.

8164. Purchasers entitled to relief, when—Purchas-
ers for a valuable consideration, claiming under a de-
fective execution of any power, are entitled to the same
relief in equity as similar purchasers claiming under
a defective conveyance from an actual owner. (3323)
[6784]

8165. Power of sale in mortgage deemed part of
security—When a power to sell lands is given to the
grantee in any mortgage or other conveyance intended
to secure the payment of money, the power shall be
deemed a part of the security, and shall vest in and
may be executed by any person who, by assignment, or
otherwise, shall become entitled to the money so se-
cured to be paid. (3324) [6785]

8166. Power of attorney excepted—The provisions
of this chapter shall not extend to a simple power of
attorney to convey lands in the name and for the
benefit of the owner. (3325) [6786]

8167. Definition of terms—The term "grantor of
power" is used in this chapter as designating the per-
son by whom a power is created, whether by grant or
devise; and the term "grantee of a power" is used
as designating the person in whom a power is vested,
whether by grant, devise, or reservation. (3326)
[6787]
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8168. Corporate authorities or judge to convey
lands—That when the corporate authorities of any
town or the judge of the district court for any county
wherein such town is situated enter, at the proper
land office, the land or any part thereof, settled and
occupied as the site of such town, pursuant to an act
of congress, entitled, "An act for the relief of the
citizens of towns upon lands of the United States
under certain circumstances," passed May 23, 1854, and
acts amendatory thereof, such authorities or judge
shall dispose of and convey the title of such lands,
or any part thereof, to the persons and in manner here-
in specified. ('07 c. 210 § 1) [6788]

8169. Conveyances, when and how executed—Any
such judge or authorities, holding the title to any such
lands in trust, as declared by said act of congress,
shall, by a good and sufficient deed, grant and convey

the title to said land, and each part thereof, to the per-
son entitled thereto, according to his rights or interest
therein, existing in law or equity, at the time of entry
of such lands; and when any part of such lands is oc-
cupied or possessed by any one claiming by grant, lease
or sale from any other person, the respective rights and
interests of such persons shall not be changed or im-
paired by 'Such conveyance. Every such conveyance
shall be executed and acknowledged as to admit to
record in the office of the register of deeds, and if
made previous to the issuing of the patent of such
lands, it shall contain a covenant that the grantor,
shall, after issuing of the patent therefor, execute and
deliver to the grantee, his heirs and assigns, such
other deed as may be or become necessary to fully
vest and perfect the title to such lands in such grantee,
his heirs or assigns. ('07 c. 210 § 2) [6789]

8170. Entry of lands—Notice to be given—-Within
thirty days after the entry of such lands, or if hereto-
fore entered, after the passage of this act, such judge
or authorities so entering the same, shall give posted
notice of such entry in such town and publish notice
thereof for three consecutive weeks in the county where
such land is situated. Such notice shall contain an
accurate description of the lands so entered as stated
in the certificate of entry or duplicate receipt for the
purchase money thereof. ('07 c. 210 § 3) [6790]

8171. Claimants to file statement—Every person
claiming to be entitled to such land or any part thereof,
or his duly authorized agent or attorney, shall within
sixty days after the first publication of such notice,
sign a written statement containing an accurate de-
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C. 61A OFFICIAL TRUSTS § 8172

scription of the parcel or parts in which he claims to
have an interest and the specific right, interest or
estate which he claims to be entitled to receive, and
shall deliver the same to such judge or authorities;
and any person failing to sign and deliver such state-
ment within the time herein specified, shall as against
adverse claimants, be forever barred from the right of
claiming or recovering such lands, or any estate or in-
terest therein in any court. ('07 c. 210 § 4) [6791]

8172. Adverse claims, how adjusted—Action—In
case there are adverse claimants to such lands or any
part thereof, and the controversy is not settled by
written agreement, it may be determined by submis-
sion in writing by the parties to reference or arbitra-
tion and by the written award of the arbitrators. If
it is not so settled or determined within three months
from the time of entry of such land, either claimant
may commence a new action against the other in the
district court of the county wherein such lands are
situated. ('07 c. 210 § 5) [67921

8173. Evidence on trial of action—Upon the trial
of such action, either party may give in evidence the
statement deposited by the other, or the person under
whom he claims, as provided for in section 4 [8171]
of this act, and the person who made the first claim
to any settlement, either in person or by agent, servant
or tenant, or those claiming under him, upon such land,
shall in such action be deemed to ha^e the right to
such land. ('07 c. 210 § 6) [6793]

8174. Summons to adverse claimants—Hearing—
Evidence—Appeals—In case such controversy is not
settled or determined by agreement or arbitration with-
in the time hereinbefore specified, and is not prosecuted
within one month after such time expires, if the title
to such land is held by any such judge, he shall sum-
mon the claimants to appear before him at a specified
time and place within the county wherein such lands
are situated, and make allegations and proof of their
respective claims. At such time and place if the par-
ties appear, such judge shall proceed to hear their al-
legations and proof and shall thereupon determine,
in writing, such controversy. Upon such hearing the
deposited statements, required by section 4 [8171] of
this act, shall stand for the pleadings and either party
may use in evidence the statement of the other or of the
person under whom he claims. Witnesses testifying at
such hearing shall be sworn and the evidence reduced to
writing. Such judge or any justice of the peace, may
issue subpoenas to witnesses to attend such hearing, and
any person so served who fails to appear in response
to such subpoena shall be deemed guilty of con-
tempt and may be attached to answer such contempt
and to testify in the case. There shall be no postpone-
ment of such hearing except for cause. The summons
and subpoenas issued in such cases shall be treated and
served in the same manner as processes in civil actions,
and the fees of officers and witnesses shall be the same
as provided in such cases. Either party may appeal
to the supreme court from the decision of the judge in
such proceeding in the same manner as appeals in
civil actions are taken from a judgment of the dis-
trict court. Upon such appeal, the judge shall make
a return to the supreme court consisting of the state-
ments constituting the pleadings, the evidence, and the
decision of such judge. If any person summoned to
appear before such judge in such a proceeding fails to
appear, he shall be deemed to have waived and re-
linquished all his right, title, interest and estate in the
land in controversy, and every part thereof, and shall
be forever barred from asserting or claiming any right, ,
title, interest or estate therein. ('07 c. 210 § 7) [6794]

8175. Actions by corporate authorities—Pleadings—
If such controversy is not settled or determined as
mentioned and provided in section 7 [8174], and the
title of such land is held by the corporate authorities
of any town, such authorities may commence an action
in the district court of the county wherein such land
is situated against the adverse claimants to determine
the same. The complaint shall be in the nature of a
bill of interpleader and shall set forth an accurate de-
scription of the lands in controversy and the character
and extent of claimants' rights, interests or estates
as shown by their respective statements deposited
as provided by section 4 [8171] of this act, and
shall pray that the claimants be required to ap-
pear in such court and prosecute their claims or
be forever barred thereof. The summons shall be
issued and served in like manner as required by
section 7 [8174] and any party summoned who fails
to appear and answer such complaint as required by
said summons shall he forever barred of all right to
assert any claim or title to such lands adverse to the
other claimants in such action. Any claimant who
appears shall make answer to such complaint and
either disclaim any right, title, interest or estate in
the lands therein described or set forth the character
and extent of his right, title, interest or estate therein.
('07 c. 210 § 8) [6795]

8176. Statement of expense—Charge on lands—As
soon as may be after the expiration of sixty days from
the time of the first published notice, required by sec-
tion 3 [8170] of this act, the judge or authorities
holding the title to lands described in such notice shall
make a written statement, containing a true account of
moneys expended in the acquisition of the title and the
administration of the trust, including moneys paid for
the purchase of such lands, all necessary traveling ex-
penses, posting and publishing notices, serving sum-
mons, subpoenas and other processes and all other
necessary expenses incident to such trust, and also
an account of charges for services rendered as such
trustee. The whole amount of such statement of ac-
count shall be a charge in favor of the trustee upon the
lands as held in trust and shall be paid pro rata by the
claimants to such land, as their respective entitled
shares thereof appear. ('07 c. 210 § 9) [6796]

8177. Person entitled to deed to pay charges—Be-
fore any such judge or authorities shall be required
to execute, acknowledge or deliver any deed of convey-
ance of such land or any part thereof, as hereinbefore
provided, to any person entitled to such deed, such
person shall pay or tender to such judge or authorities
the amount shown by the statement provided in sec-
tion 9 [8176] of this act, chargeable upon the same
or that part thereof to be conveyed, together with in-
terest on each of the items of such account at 6 per
cent per annum from the date of each item, and also
such further amounts as are reasonable for preparing,
executing and acknowledging such deed and acknowl-
edgment fees therefor. ('07 c. 210 § 10) [6797]

8178. Conveyances, when to be executed— When
not—After the expiration of sixty days from the time
of the first published notice provided in section 3
[8170], such judge or corporate authorities shall, upon
demand of the person entitled thereto, and upon pay-
ment or tender by such person to such judge or authori-
ties of the amount provided in section 10 [8177], exe-
cute, acknowledge and deliver to such person a deed
of conveyance, as provided in section 2 [8169] and in
accordance with the statement required to be made and
deposited by section 4 [8171] of this act; provided,
that no such deed for anv of such land, or any part
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C. 62 LANDLORDS AND TENANTS § 8179

thereof, shall be executed or delivered when there are
adverse claimants thereto until such controversy is
settled or determined as hereinbefore provided. In
all cases where there is no such controversy, upon the
application of any person claiming such land, the judge
of the district court of the district where said land
is situated shall by such notice as he shall prescribe,
summon before him such claimant and cause proof to
"be made by oral testimony, affidavit, deposition or
otherwise, as shall satisfy him who is the person en-
titled to such land, and when it shall thus be deter-
mined, the said judge or authorities upon like demand
and payment, or tender of payment, shall execute and
•deliver to the person so determined to be entitled
thereto a deed of conveyance, as provided in section
2 [8169]. ('07 c. 210 § 11) [6798]

8179. Judge shall be seized of title to lands, when—
In case any judge of the district court who enters any
such land under said act of congress and thereby be-
comes the sole trustee thereof, is possessed of or en-
titled to the same or any part thereof in accordance
with the provisions of this act and his right or claim
is not disputed or claimed adversely by any other per-
son, he shall be seized of the title thereto and the estate
therein in fee simple to his own use absolutely, free and
discharged of such trust; and no conveyance, other than
the patent of such land, shall be necessary to perfect
his title thereto. If any such land is claimed by any
person adversely to such judge, the conflicting claims
between them shall be determined by settlement, arbi-
tration or by action as hereinbefore provided for de-
termining adverse claims; and in case such an action
is necessary, the issues therein shall be tried before
and determined by some other judge of the district
court who is disinterested. ('07 c. 210 § 12) [6799]

8180. Title to lands, from what time held—For the
purpose of determining the rights of adverse claimants
to any such entered land, the judge or corporate
authorities shall be deemed to possess and hold the

title thereto in trust, from the time of entry thereof.
('07 c. 210 § 13) [6800]

8181. Costs, how regulated—The costs in actions
and proceedings provided in this act shall be regulated
and recoverable as in civil actions in this state. ('07 c.
210 § 14) [6801]

8182. Reconveyance pursuant to contracts—Every
person in whom the title to any land shall be declared
to be vested under this act shall reconvey, by good and
sufficient deed, to any person claiming by, through or
under him pursuant to a contract made by such persons,
upon demand and upon payment of any money due or
unpaid to him from the person making such demand;
and in case of refusal so to convey, such contract may
be enforced by action according to law. ('07 c. 210 |
15) [6802]

8183. Successor of Judge to complete execution of
trust—The successor in office of any judge entering
lands under this act, shau, if the trust has not been
fully executed, succeed to such trust, and shall have
authority to execute the same as fully and in the same
manner as his predecessor. ('07 c. 210 § 16) [6803]

8184. Act to apply, to what lands—The provisions
of this act shall apply to lands held in trust at the
time of passage hereof when no previous disposition
thereof under said trust has been made. ('07 c. 210 §
17) [6804]

8185. Certain acts validated—That all acts done by
any such corporate authorities or judge and all pro-
ceedings had and taken before any district court, in
accordance with the provisions of chapter 42 of the
General Statutes of 18G6, and amendments thereto, be-
tween the first day of March, 1906, and the time this
act takes effect are hereby legalized and validated in
all respects, and shall have the same force and effect
as if chapter 42 of the General Statutes of 1866, and
amendments thereto, had not been repealed by the Re-
vised Laws 1905. ('07 c. 210 § 18) [6805]

Explanatory note—Chapter 42 of G. S. '66, Is the chap-
ter relating to Official Trusts (Chap *>1-A herein).
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8186. Distress for rent — The remedy by distress for
rent is abolished. (3327) [6806]

Prior to statute (24-584).
Lien on crops. 158-100, 196+935.

The Rclntlon In General.

A letter, written by defendants , proposing tc sell a
building and give a ground lease for a long term of
years upon the terms and condltl«vs set out, elid not be-
come an enforceable contract by plaintiffs appending
thereto the following: "Accepted: S/8/22. Nathan Kris,
providing conditions of lease are satisfactory." 159-213,
198+541.

Contract as to fu rn i sh ing lessee water for cattle held
not to arise out of conversation. 159-422, 199+90.

Where the lessee of an apartment stipulate? to take
the premises Just as they are, the fact that the lease
fai ls to mention that a room retained by the lessor re-

ceives its heat from the furnace and electricity for its
lights through the meter of the apartment does not
jus t i fy him in abandoning the premises, nor relieve from
liability for rent, unless he shows that he was induced
to enter into the lease by misrepresentations and In
ignorance of the situation. 150-11, 19^+227.

The evidence supports the finding of the trial court
that the lease v ith the interlineation and held by the
lessor represented the true agreement of the partis; and
before defendant could invoke the doctrine of esoppel
by conduct he must show that he has been led thereby
to change his position for the worse. 162-170, 202+439.

Abandonment.

Abandonment consists of the actual relinauishment of
property, accompanied by an intent to part with it per-
manently. The evidence did not show conclusively that
plaint iff had abandoned his property. 161-135, 201+537.

ASK Imminent* and Subleases,

Liability of lessees for rent after assignment of lease.
156-499, 194+375.

If a sublease retains any part of the term, however
small, in the sublessor, it does not operate as an assign-
ment 'but only as a sub-lease. 158-411, 197+833.

Even if a sublease leaves no reversion in the sublessor,
if it contains covenants of advantage to him and gives
him the right to reenter for breach thereof, he may en-
force this rieht on failure to perform such covenants.
158-411. 197+83.
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