1940 Supplement

To

Mason’s Minnesota Statutes
1927

(1927 to 1940)

(Superseding Mason's 1931, 1934, 1936 and 1938
Supplements)

Containing the text of the acts of the 1829, 1931, 1933, 1935, 1937 and 1939 General Sessions,
and the 1933-34, 1935-36, 1936 and 1937 Special Sessions of the Legislature, both new and
amendatory, and notes showing repeals, together with annotations from the
various courts, state and federal, and the opinions of the Attorney
General, construing the constitution, statutes, charters
and court rules of Minnesota together with digest
of all common law decisions,

a4

Edited by

William H. Mason
Assisted by

The Publisher’s Editorial Staff

MASON PUBLISHING CO.
SAINT PAUL, MINNESOTA
1940



CH. 41-—-EMINENT DOMAIN

time not being affected. Improvement of Third St., 177
MI169, 225NW92,

Lease was not terminated by condemnation by city
of part of bullding so as to exclude lessee from assert-
ing right to share in compensation, notwithstanding
covenant In lease that in case building should become
untenantable, lessee shall be relieved of rent and lease
shall terminate unless leasor prebuilda within reasonable
time. Siggelktow v, A., 1837M395, 245NW(2). See Dun.
Dig. 5412,

In action for conversion of personal property, ques-
tion whether clty’s conduct in entering upon condemned
property was in contravention of forcible entry and un-
lawful detainer atatute, held not presented by record,
Dow-Arneson Co. v. C., 191M28, 253NW6. See Dun. Dig.

86.

City taking possession of condemned real property
held to create relationship in nature of constructive
ballment of personal property thereon and to have be-
come gratuitous bailee liable only for failure to exer-
cise good falth as regards care of property. Id. See
Dun, Dig, 728.

6578-3. Commissioner of conservation to acquire
certain lands.-——Authority is given to the Commission-
er of Conservation to acquire and to use the procedurs
get forth in Chapter 52 of the Laws of 1936 [§§5620-
29, 6620-30], as far as applicable, in acquiring the
land necessary for the Taleot Lake Project in Murray

§6602-2

and Cottonwood Countles, such land to be paid for
from any available funds of the Department of Con-
servation or from money provided by the United
States government. {Act Apr. 1, 1935, c. 105, §1.)

Preamble.

Whereas, the federal government has sallocated $75,000
for the improvement ¢f Talcot Lake in Murray and Cot-
tonwood Counties and the lands in the vicinity thereof
a8 a public hunting ground and game refuge on condl-
tion that the state acquire title to the necessary land on
great advantage to the state, and

‘Whereas, the acquisition of such lands and the Im-
provement thereof for said publie purposes will be of
great advantage to the state, and

Whereas, other projects of a similar character are
pending in which the federal government may provide
funds for improvement in case the state promptly ac-
quires title to the necessary land:

6578-=4. Authority of commissioner.—Authority is
likewise given to the Commissioner of Conservation
to acquire and to use the procedure get forth in said
Chapter 52, so far as applicable, in acquiring any
land necessary for other projects of a similar charae-
ter in which the United States shall provide the funds
for necessary improvements. (Act Apr. 1, 1935, c.
105, §2.)

CHAPTER 42
Water Powers

MILLS AND DAMS

6579, Dams—For what purposes—Eminent do-
main.

The common law riparian right to build a dam across
a navigable atrearn was not abolished by the Rivers and
Harbors Act of March 3, 1899 (Mason's 1J. 8. C. A. title
33, §401), but merely sugpended until consent of Congress
was obtalned and plans approved. Pike Raplds Power
Co. v. M., (CCAR}, 99F(2d)902.

Rights and liabilities arising out of construction of
dam under license issued by Federal Power Commisasion
resulting in injuries to plers of ralilrond bridge con-
structed under authority of an Act of Congress arc de-
termined by the laws of the state, as the shores of
navigable waters, the =so0ll thereunder, and the rights
appurtenant thereto were not granted to the United
?éates by the constitution, but ware reserved to the states.

Power company constructing dam held liable for
damages to those plers of railroad bridge which were
constructed in the river bed on the weat side where
the rallroad was the equitable owner of the ahutting
land on that side of the river, but it was not llable for
damages to piers constructed in river bed on the east
side where the power company owned the abutting land
on that side and the rallroad was a trespasser. Id.

Owner and operator of a dam for industriaul purposesa
in a river or natural water course {8 not an tnsurer of
its safety, but ls bound to exercise a degree of care In
its constructlion, maintenance, and operation propor-
tionate to injuries likely to result to others:; care com-
menaurate with danger. Willie v. M., 190M95, 250NW
809, See Dun. Dig. 10191, n, 78,

Dotetrine of res ipsa loquitur applies where a dam ts
wholly within control of defendant and its failure or
operation results in injury to others such as could rea-
gonably be anticipated. Id. See Dun, Dig. 7044.

Negligence of owner and operator of dam In flooding
river valley, held for jury, notwithstanding rainfall
was unusually heavy and other flood water came into
valley and contributed to flood and notwithstanding
there were obstructions in river below dam. 1ld. See

Dun. Dig. 1019). .
IProcedural effect of res ipsa toguitur. 20MinnLawRev

241.
UNIFORM STAGE OF WATER IN LAKES AND
STREAMS
6588. County board may establish—Eminent do-
main.

Section confers no authority upon a county board to
fix levels or erect dums on lakes, major parts of which
lie outside county, and, where there is no adoption or
ratification by county of acts of board in fixing a level
above hitgh-watér mark or furthering erectlon of a dam
which so raises water in such a lake, defense of ultra
vires ls available to county, Erickson v, ., 1%0M433, 252
NWI1Y., See Dun. Dig. 10187-10188,

Right of riparian owners does not prevent raising of
lake level to natural highwater mark, though lake ias
temporarily dry. Op. Atty. Gen.,, Jan. 30, 1934,

Statute does not authorize county board to make an
appropriation for a “dredging project” in connection with
improvement of a lake, unless purpose of dredging is to
establish or maintain the water level thereof. Op. Atty.
Gen. (273a-6), Aug, 11, 1934,

6589, Resolution—Filing of copy, map, etc,

Board has power to resclnd resolution establishing
water level If no vested rights are thereby interfered
with and all partles concerned are stored to same po-
sition they were bhefore adoption of resclution. Op. Atty.
Gen. (273a2-313), Feh. 23, 1937

6584, Cost of maintenance, etc.—Management.

There cannot be a second assessment for benefit, Op.
Atty. Gen. (408b). May 6. 1935

County board may appropriate money for purpose of
maintaining and operating pumping plant and may main-
tain water level In & lake without payment of any dam-
Water Jeval 18 a0t 1alod apove nataral Mo water nE, A8
Op. Atty. Gen. (273a-14), Sept. 13, 1938, = o mark.

6595. Lakes in two or more counties—water
boards.——Whenever any such navigable lake lles part-
ly within two or more counties having fewer than
one hundred and fifty thousand inhabitants each, the
chairman of the county boards thereof shall constitute
a water board for gaid counties, and, as such, shall
have all the powers and be subject to all the dutles
in respect to the waters of such lake that are con-
ferred and Imposed upon the county board by Sec-
tions 6588-656984. And except as otherwise provided
in Section 6596, all the provisions aforesaid relating
to the raising and retention of the waters in navigable
lakes, the acquiring of property therefor, and the
asgessment and collection of benefits arising there-
from, shall apply to cases wherein such water boards
are formed. (R. L. '05, §2559; G. 8. '13, 8§5445;
Apr. 1, 1935, ¢, 99.)

8597. Council given right to acquire title to navi-
gable lakes. .

Citles of fourth class having population of 6,000 to 8,000
and valuation of $2,000,000 to $2,250,000, may gredge
lakes within thelr boundaries. Laws 1939, ¢. 261,

State may legally delegate to village council authority
to supervise operation of dam in connection with con-
trol of water level. Op. Atty. Gen. (400]), June 14, 1035,

6602-2. Control of shore lines.—That In order
to preserve shore lines, rapids, waterfalls, beaches,
and other natural features in an unmodified state
of nature, no dam and no addition to any existing
dam shall hereafter be constructed in or across any
Public stream or body of water within or bordering
upon those portions of the area of Cook, Lake, and
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St. Louis Counties designated in the Act of Con-
gress of July 10, 1930 (Chapter 880), and no al-
teration of the natural water level or volume of
flowage of any such stream or body of water shall
be made and no easement for flooding or overflow-
ing or otherwise affecting lands of the State of
Minnesota adjacent thereto shall be granted, unless
and until specific authority shall have first been ob-
tained by Act of the Legislature of the State of
Minnesoia: Provided, that with the written ap-
proval and consent of the Department of Conserva-
tion, together with the signed authority of the Ex-
ecutive Couneil of the State of Minnesota, dams for
public recreational uses or dams essential for log-
ging or for logging reservoirs that do not exceed 100
acres in extent may be constructed to maintain tem-
porarily water levels not higher than the normal
high water mark: Provided, however, that every
such approval shall be subject to suitable charges,
time limitation, and other conditions designed fully
to protect the public interest in the intent of this
Act. Provided further, that the provisions of this
Act shall not apply to that portion of any proposed
development for water power purposes now or here-
tofore actually occupied and maintained by any ap-
plicant for license to make such development under

the terms of the Federal Water Power Act if the -

application for such license was pending on or be-
fore January 1, 1828. Such occupancy is hereby
legalized and confirmed and such occupant is hereby
granted the right to occupy and use for water power
purposes, and so long as required and used for such
purposes, the state lands and waters now or hereto-
fore 80 occupied and used up to an elevation not ex-
ceeding 2 feet above the lowest crest of the spillway
or overflow dam of such cccupant as now construct-
ed; provided that no water control siructures shall
be used higher than those now or heretofore used.
The occupant ghall pay to the state annually reason-
able compensation for the use of the state lands af-
fected, to be determined by the ‘Commissioner of
Conservation after investigation., The occupant shall
comply with the following requirements; (1) to
pay the State within ninety days after the passage
of this Act for all merchantable timber heretofore
killed by such development at treble prevailing
stumpage prices at the time such timber was killed;
{2) to pay the State promptly reascnable compen-
sation for any further damage to state lands or tim-
ber heretofore or hereafter cansed by such devel-
opment, other than such ag is covered by the com-
pensation paid for the use of the lands as herein-
before provided; (3) within one year after the pass-
age of this Act to clear all state lands subject to
flooding of all timber and brush so far as not al-
ready cleared. (Act Apr. 22, 1933, c. 412, §1.)

Provision permitting perpetual lease of land for dam
purposes is Invalid. Op. Atty. Gen., Aug. 7. 1933, .

Statute does not prevent Department of Conservation
from repairing or rebuilding existing dams. Op. Atty.
Gen, (273b), June 17, 1936,

4602-3. Violations a misdemeanor.—Any person
who shall wiltully or knowingly violate any of the
provisions of this Act or of any order made there-
under by the Department of Conservation shall be
guilty of a gross misdemeanor. {Act Apr. 22, 1933,
c. 412, §2.)

6602—11., Definitions.—When used in this act—

(a) “Commission” shall mean the conservation
commission of the state of Minnesota.

(b) “Commissioner” ghall mean the commisgioner
of conservation of the state of Minnesota.

(¢) “Court” shail mean the district court of the
district wherein the proceedings are pending.

(d) “Judge™ shall mean the judge of the dlstrict
court wherein the proceedings are pending.

(e) *“Clerk” shall mean the clerk of the district
court of the county in which the proceedings are
pending. .

CH. 42— WATER POWERS

(f) ‘“Engineer” shall mean the engineer designat-
ed by the commissioner of conservation to act as engl-
neer in the proceedings.

(g) “Appraisers” shall mean the persons appoint-
ed by the judge of the district court and the ¢commis-
gioner of conservation to ascertain and report the
benefits and damages arising from the proposed work,
{Act Apr, 29, 1935, c. 369, §1.)

This act does not have any bearlng upon power of
county board to rescind resolution establishing water

level, adopted long before its passage. Op, Atty., Gen.
{273a-33), Feb, 23, 1937.

660212, Commissioner may construct dams, etc.
—The commissioner, in order to improve navigation,
protect and improve domestic water supplies, protect
and preserve fish and other wild life, protect the pub-
lic interest in shores and shore lines and promote
public health, shall have power to construct and
maintain as hereinafter provided all necessary dikes,
dams, sluiceways and other structures or devices nec-
essary and essential to maintain such uniform water
levels as may be established under auwthority of this
act. He shall have the power to appoint competent
and experienced civil engineers and assistants whose
duties 1t shall be to make surveys and estimates as
are required to secure the information and data the
commissioner may deem necessary. Provided, how-
ever, that the wages and salaries of any engineer, as-
sistant or other person, together with the expense in-
curred by such appointee or employe, under the pro-
vistong of this section, shall be included as a part of
the costs of such proceedings and included in the as-
gessments against the property benefited, when ap-
proved by the district court in the county where said
engineering work is done and performed. (Act Apr.
29, 1935, c. 369, §2.)

State may not concentrate waters of publie lake In an
area smaller than natural area without consent of ri-
parian owners or condemnation proceedings. Op., Atty.
Gen. (273c¢-6), Nov, 17, 1936.

6602-13. Owners may initiate proceedings.—A
majority of the owners of property abutting upon
any lake or other body of water and/or the proper
officials of any city or village authorized by resolu-
tion of the council thereof liable to be affected by or
assessed for the cost of the proposed improvement,
may initiate a proceeding for the establishing of a uni-
from water level in any lake or other body of water
by filing with the commissioner a petition signed by
a majority of such owners of property, asgking the
commissioner to take steps for the establishment of
such water level. The said petition shall set forth
the desired levels and, where the costs of the improve-
ment are to be paid for by the state of Minnesota or
by an owner or group of owners, the petition shall
so state, and shall further set out the names of sald
owners and the description of the lands owned by
each of said parties including the state of Minnesota.
Before the commissioner shall accept for flling any
such petition he shall require the petitioners to file
with him a surety bond conditioned for the payment,
in case the court shall deny such petition, of all the
costs of the necegsary surveys and of the court pro-
ceedings. Upon receipt of said petition the sald com-
missioner shall file with the clerk of the district court
of the county containing such lake or other body of
water -or portion of any such lake or other body of
water likely to be affected, in whole or in part, by
such improvement a petition addressed to the court
setting forth the following information;

(a) The legal description of each tract of land
bordering on such lake or other body of water.

(b) The name of the owner of each such tract of
land as shown by the records in the office of the reg-
ister of deeds and the name of any persons in posses-
sion thereof.

(¢) A declaration that the number of signers ap-
pearing on the petition constitutes a majority of the
owners of property abutting on the lake or other
bodies of waters to be improved.

(d) A map showing the lake or other bedy of
water affected and the tracts of land bordering on
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such lake or other body of water and the area of each
tract. ,

(e} An engineer’s report fixing the high water
level of said lake and recommending a permanent
uniform level and also the elevation of the original
natural outlet to be maintained by suitable dams or
other gstructures.

(f} The various reasons why the project is be-
lleved to be of public advaytage,

{(g) Which of the following parties, in the opin-
ion of the commissioner, should share the expense
of the project: Riparian owners, the state, the coun-
ty or counties, other interested municipalities. Pro-
vided, that when structures are to be built affecting
waters located in more than one county, the commis-
sloner may file a petition with the clerk of the dis-
trict court in any one of the counties affected and
thereafter that court shall have jurisdiction of all
proceedings, subject to the statutes providing for a
change of venue.

Whenever proposed improvements under this act
do not contemplate the raising of the elevations of
the lake above ordinary high water or where no part
of the costs of said improvements are to be assessed
against property surrounding the lake, the petition
to the court authorized by thls section may be pre-
sented by the commissioner on his own initiative with-
out bond, (Act Apr. 29, 1935, ¢, 369, §3.)

6602—-14, Appointment of appraisers.—Within 10
days after the filing of such petition with the clerk
ag specified in section 3, the judge of said court shall
make an order appointing three resident free holders
of the county or counties in which said construction
is proposed, not interested in the proposed works and
not related by blood or marriage within the fourth
degree, according to the rules of the common law,
to any party known to be interested therein, to act
as appraisers to ascertain and report to said court
the amount of benefits and damages that will result
to any lands or other property affected or to be af-
fected by reason of the proposed works. Such ap-
praisers shall meet at a time and place to be specified
by said court, preparatory to commencing their duties.
(Act Apr. 29, 1935, c. 369, §4.)

6602—-15. Duties of appraisers.—~The said apprais-
ersg shall qualify by subscribing to the oath 'provided
by Mason’s Minnesota Statutes of 1927, Section 6964.
The duties of said appraisers shall be as follows:

(a) To assemble in the vicinity of the lake, lakes
or bodies of water in question within 15 days after
their appointment.

(b) VUpon being furnished a copy of the petition,
engineer’s report, maps and plans, to examine all
property around sald lake, lakes or bodies of water
and all lands included and deseribed in the engineer’s
report.

(¢) To ascertain and determine the amount of
benefits and damages, respeciively, that will result
to each parcel of property included within the area
described by the engineer and shown on the map.

(d) To ascertain and determine the value of each
parcel of the lands or other property to be acquired
for the construction of dams, sluiceways, and other
necessary structures and devices and the amount of
injury to ali property to,be damaged by the construe-
tion of the improvemenis petitioned for by the com-
missioner.

(e) To ascertain and determine the amount of
benefits or damages to municipalities and corporations
becanse of an increased or more dependable water
supply, or both.

(£} To ascertaln and determine whether the pro-
posed improvements of such lake, lakes or bodies of
water will be of advantage for the preservation, prop-
agation and protection ¢f fish and other forms of
wild life. (Act Apr. 29, 1935, ¢, 369, §5.)

8602-18. To make tabular statements.—(a) The
said appraisers shall prepare a tabular statement
showing as far as practicable:

$6602-19

{1) 'The names of the owners of each tract of land
to be benefited or damaged, including lands owned by
the state of Minnesota or any department thereof; a
description of each tract to be benefited or damaged
and the total number of acres of sald tracts and the
egtimated number of acres in each of said tractg to
be benefited or damaged,

(2) The names of municipalities and corporations
and the amount that each will be benefited or dam-
aged.

(3) The amount of benefit, if any, that will accrue
to the state by reason of the improvement of said
lake, lakes or bodies of water as a place for the propa-
gation, protection and preservation of fish and other
forms of wild life assessable against the state of Min-
nesota.

(4) The total estimated benefits and damages of
every kind and nature ascertained and determined by
them.

(5)
actual time each appralser was engaged.
29, 1935, c. 369, §6.)

6602-17. VFiling of report—Compensation.—The
appraisers shall fils their completed report with the
clerk within 30 days after thelr appointment. As
soon as said report shall have been filed the court may
issue its'order directing the payment of compensation
at the rate of Five Doilars per day for each appraiser,
and their expenses, which sums may be taxed as costs
by the clerk. (Act Apr. 29, 1935, c. 369, §7.)

6602-18. Hearings,—Upon the fililng of the engl-
neer’'s and appraisers' reports with the clerk, it shall
be the duty of said judge to fix a time and place for
hearing safid petition and said engineer's and ap-
praisers’ reports, and such evidence as interested
parties may present, which hearing shal]l be set for a
date not less than 30 nor more than 60 days from the
date of the notice thereof and shall be held in the
county where the proceedings are pending. Said no-
tice ghall recite the flling of said petition, the ap-
pointment of the appraisers and the filing of theilr
reports; shall give a description of all lands and prop-
erties affected and the amount of benefits and dam-
ages assessed agalnst each parcel described in the
appraisers’ report. Said notice shall be published
for three successive weeks in a legal newspaper in
each county containing property affected by such pro-
ceedings and deseribed in said appraisers' report, but
it shall be necessary to publish in each county only
the description of lands or property affected within
such county. A copy of such notice shall he mailed
by the clerk of court to all parties who are named in
the proceedings, and a certificate of such mailing
filed by him in his office. (Act Apr. 29, 1836, ¢. 369,
§8.)

6602—-10. Confirmation of assessments.—(aj} At
the time fixed in the notice the judge shall receive
and consider all evidence for and agalnst the granting
of such petition and may revise, correct, amend or
confirm such assessments, in whole or in part, or may
order a new assessment, in whole or in part. If,
after a hearing, such court shall find that the fixing
and maintenance of the stage of water in said lake,
lakes or bodies of water or streams connecting the
same as prayed for or as recommended by the engl-
neer will promote the public health and general wel-
fare and secure better public use of such lake, lakes
or bodies of water, and/or improve the use of such
bodies of water for navigation and/or for the propa-
gation, preservation and protection of fish and other
forms of wild life, and that the benefits resulting*will
exceed the cost of the construction of the improve-
ment prayed for, and damage, the said court may so
find and by order:

(1) 8Set the normal high water level and fix the
elevation of the original natural outlet, which eleva-
tion shall be the minimum elevation below which the
level may be lowered by operation of artificially con-

The total expenses incurred by them and the
{Act Apr.
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structed control works with reference to a permanent
bench mark.

(2) Confirm the reports of said engineer and ap-
praisers as originally filed or as subsequently amended.

(3) Direct the construction of the improvements
prayed for or as much thereof as shall be found to bhe
necessary.

(4) Direct that all property described in the ap-
praisers’ report, ag finally confirmed, that is benefited
by such proceedings, shall be assessed for its propor-
tionate share of the cost of construction of such im-
provement in proportion to the benefits recelved.

{(5) Make an equitable allotment of the costs in-
curred in proportion to the benefits aceruing to the
separate counties, persons, corporations and munic-
ipalities and as to improved facilities tor the propaga-
tion, preservation and protection of fish and other
forms of wild life, to the state of Minnesota and de-
termine the amount thereof and fix the manner and
times of payment.

(b} When the appraisers shall have determined
the amount of the benefits to said lake, lakes or bodies
of water from the construction of the improvements
and works authorized herein which will acerue to the
state of Minnesota through increased or Improved
facilities for the propagation, preservation and pro-
tection of fish and other forms of wild life, as pro-
vided in sub-section (f) of section 5 and section 6 of
this chapter, the judge, in his order confirming the
appraisers’ report, shall direct the commissioner to
pay the state’s pro rata portion of the costs of sald
improvement represented by such benefits, and the
commissioner shall have authority to pay such portion
of the costs out of state funds which are available
therefor.

Upon the filing of such order by the court with the
clerk, it shall be his duty to furnish to the auditor
of each county affected a complete certified list glving
the description of all the property affected in said
proceedings In their respective counties, the names
of the owners as shown in the appralsers’ report, the
amounts of benefits or damages as to each tract and
a copy of the order of the court confirming the report
of the engineer and appraisers and directing the con-
struction of the improvement: provided, that when-
ever it appears from the engineer’s report that the
total estimated cost of any improvement contemplated
under the provisions of this act will exceed $2500.00
or whenever the funds to defray the cost of such im-
provements are to be provided by the issuance of war-
rants or other evidences of indebtedness by the coun-
ties aifected, the board of county commissioners in
each county affected thereby shall approve such proj-
ect by resolution, and a certified copy of such resolu-
tion shall be filed with the clerk of the district court
where such proceedings are pending, before such
clerk shall be authorized to give notice of a final hear-
ing as herein provided. (Act Apr. 29, 19356, c. 369,

§9.)

60602—20. Judge may make orders.—The judge be-
fore whom any petition may be filed, under the pro-
visions of this act, shall have power to make such
orders as may be necessary from time to time in any
proceeding hereunder and to modify the same as jus-
tice may require at any time during the pendency
thereof. He shall not lose jurisdiction of the proceed-
ings by reason of failure to give proper notice or fail-
ure to hold any hearing noticed or ordered to be held
for the consideration of any matter connected with the
proceedings or committed to them, and may make
guch new and additional orders in the premises as
justice may require, to bring the parties interested
before them and to promote the final completion of
the works petitioned for under the provisions of this
act. {(Act Apr. 29, 1935, c. 3G9, §10.)

6602-21. May demand jury trials.—Any party in-
terested in any proceedings brought under the provi-
sions of this act, whether a petitioner, an owner of
iand affecied, an interested municipality or the state,
may at any time prior to the commencement of the

CH. 42—WATER POWERS

hearing demand a jury trial with respect to the fol-
lowing questions:

(1) The amount of assessed benefits to any tract
of land owned by him.

{2) The amount of damages allowed to any tract
gilla)nd owned by him. (Act Apr. 29, 1935, ¢. 369,

6602-22. Act to be liberally construed.—This act
shall be liberally construed so as to promote public
health, improve navigation, protect and preserve fish
and other forms of wild iife, and protect the general
public Interest in shore lines, lakes and waters, (Act
Apr. 29, 1935, c. 369, §12.)

6802-23. Certified copy to be delivered to com-
migsioner.-—(a} At the time of the filing of the or-
der and findings by the court, the clerk shall furnish
a certified copy thereof to the commissioner. Within
30 days of the receipt thereof said commissioner shal}
proceed to advertise for bids for the construction of
the works ordered by said judge as provided in sec-
tion 9 hereof, by giving notice by publication for three
successive weeks in the official paper of the county in
which the proceedings are pending, of the letting of
a contract for sueh works.

(b) At the time and place fixed in the notice the
commissioner shall proceed to award the contract to
the lowest responsible bidder. Such bidder shall fur-
nish good and sufficient bond, to be approved by the
court in an amount of not less than 75 per cent of
the total amount of the contract, guaranteelng the
faithful performance of the contract and payment of
all labor, material and supplies furnished in the
performance of the contract; provided, that where-
ever a dam or other improvement authorized under
this aect is to be included within a state or federal
public emergency relief project and where the costs
of such improvements are to be provided from state
or federal emergency relief funds, the provisions of
thig section with reference to the award of contract
shall not apply.

(¢) The contract and bond for the construction
of any works in this chapter shall be approved by
the attorney general.

(d) Payment shall be made to the contractors as
the work progresses, not exceeding 80 per cent there-
of, by the county board upon certificates showing the
progress of such work to be furnished to the county
board by the commissioner.

(e) A copy of all contracts awarded by the com-
missloner shall be filed with the county auditor in
each county affected. (Act Apr. 29, 1935, c¢. 369,
$13.)

6602—-24. To be under supervision of engineer.—
(a) Any and all work provided for in this chapter
shall be done under the constant supervision and in-
spection of the engineer designated by the commis-
sioner,

{(b) In all proceedings instituted under the pro-
visions of this act, the engineer and the assistant, and
the appraisers and their assistants shall have the
right to enter upon any lands for the purpose of mak-
ing the survey, examining the properly and estimatl-
ing the benefits and damages, but in so doing they
shall commit no unnecessary-damages. (Act Apr. 29,
1935, ¢. 369, §14))

60602-253. Auditors to prepare tabular statements.,
—(a) As soon as practicable after the filing by the
clerk of the certified copy of the court's order and
findings with the auditor or auditors, as the case
may be, and as provided In section 9, the said auditor
or auditors shall prepare a tabular gtatement showing:

{1) The names of the owners of all lands and the
names of public or private corporations and munici-
palities (excepl the state of Minnesota) benefited by
the construction of said works as appears from the
court’s order on file in the proceedings.

(2) The description of said lands as the same ap-
pears in such order.
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(3) The estimated number of acres benefited in
each such traet.

(4) The estimated amount of benefits and dam-
ages 10 each such tract of land; the estimated amount
of benefits to each public or private corporation and
municipality, as the same appears in the court’s order.

(5) The amount that each of said tracts of land
and each public and private corporation and munic-
ipality s0 benefited must pay into the treasury of each
county for the establishment and construction of the
structures as shown by the order of the court on flle
in said proceedings.

{b) Such statement or statements signed by the
auditor in the presence of two attesting witnesses and
acknowledged by him shall then be duly filed with and
recorded by the register of deeds of each county af-
fected and of each county containing municipalities
affected and of each county in which is located any
land described in said statement. (Act Apr. 29, 1935,
c. 369, §15.)

6602-24. Beneflts to be paramount lien.—(a) The
amount of benefits assessed against each tract of land,
and the interest thereon as hereinafter provided shall
be and remain a first and paramount lien on such land
until fully paid and shall take precedence over all
mortgages, charges, incumbrances or other liens
whatsoever, except real estate taxes, and shall he on
a parity with real estate taxes.

(b) Payments may be made as hereinafter pro-
vided in accordance with the order of the court as
provided for in subdivision (4), sub-section (a) of
section 9.

{c) Such filing shall be deemed notice to all par-
tles of the existence of such lien,

{(d) The fees of the register of deeds for such
recording shall. be paid by the county auditor and
shall be included in said statement as a part of the
costs of the improvement.

(e} Such recorded statement ghall be returned
to the auditor and preserved by him. {(Act Apr. 29,
19356, c. 369, §16.)

6602—27, Liens to bear interest—(a) The
amount that each tract of land, public or private,
shall be liable for on account of the construction of
works authorized in this chapter, shall bear interest
from the date of the filing of the auditor’s statement
in 1:1he register of deed’'s office at the legal rate until
palid.

(b) Such liens may be pald to the county treas-
urer at any time after the recording of said auditor’s
statement in the office of the register of deeds.

(c) When payment of the full amount of sald
liens, with interest, shall at any time be made, the
county auditor, upon presentation of a receipt from
the county treasurer to that effect, shall issue under
his hand a certificate of such payment and the same,
when recorded in the office of the register of deeds,
ghall release and discharge such lien of record.

(d} On or before November 15 next following the
filing by the auditor of such statement, said auditor
shall enter on the tax lists of the county the amount
of the lien against each tract of land, all of which
shall be payable asg directed by the court on such tract
which shall be subject to and be collected with like
penalties as all other taxes.

(e) The county auditor of the county or counties
wherein the proceedings are held is hereby authorized
upon order of the court to issue warrants of the coun-
ty to pay the official cos® of such proceedings and
when the costs are assessed against the lands in more
than one county such costs are to be determined and
apportioned between the counties affected in propor-
tion to the benefits assessed against the lands and
property in such county. The issued warrants are
to draw interest at the legal rate, subject to their
payment as provided under Mason’s Minnesota Stat-
utes of 1929, Section 6840-108. (Act Apr. 29, 1935,
c. 369, §17.)

§6602-41

6602-28, State not liable—county boards may ap-
propriate.—No proceedings shall be instituted undsr
the provigions of this act whereby the state of Min-
nesota shall be assessed or charged for a portlon or
the whole of the cost of such improvement unless at
the time of the ingtitution of such proceedings, funds
are available for the payment of the same. The
boards of county commissioners may appropriate
money to purchase such materials and supplies and to

r rent such equipment as may be necessary for the con-

gtruction of dams, dykes and other works under the
provisions of this act, and alse on projects sponsored
by the conservation department to be comstructed by
the several state and federal relief agencies. (Act
Apr. 29, 1935, ¢. 369, §18; Mar. 24, 1937, c. 96,
§1; Apr. 5, 1937, c. 162, §1.}

Sec. 2 of Aet Apr, 5, 1937, cited, provides that the Act
shall tike effect from its passage.

Autharity of county to participate in Works Progress
Administration projeet ahd te purchase raterials to
restore water levels of lalte I8 not limlted to $300, Op,
Atty, Gen. (273a-23), Nov, 22, 1937,

County board may appropriate money for purpose of
maintaining and operating pumplng plant and may
maintain water level in a lake without payment of any
damages to riparlan owners of lake or stream as long
as water level i3 not ralsed above natural high water
mark. Op. Atty, Gen. (273a-14), Sept, 13, 1938.

6602-29. Inconsistent acts repealed.-——All acts and
parts of acts inconsistent herewith are hereby super-
seded, modified, or amended so far as necessary to
give effect to the provisions of this act except that
nothing in this act shall amend, alter, supersede, or -
otherwise change the provisions set forth in Chap-
ter 412, Session Laws of Minnesota 1933, or Amend-
mentg thereto or Mason’s Minnesota Statutes of 1927,
Sections 751, 6588, 6589, 6590, 6591, 6592, 6593,
6594, 6596, 6596, and 6587; Provided, further that
the provizions of this act shall in no manner apply to
public waters of an area of more than 10,000 acres,
situated wholly or partially within counties now or
hereafter having a population of more than 450,000
inhabitants, and an assessed valuation of more than
$450,000,000, including moneys and credits, and in
which is situated a city of the first class within a dis-
tance of 20 miles from said body of public water, and
provided further that as to such*public waters nothing
herein contained shall be construed to authorize the
diversion of any water from any stream, river or lake
located in any county adjoining or abutting in part
upen the county wherein a major portion of such
public waters are located. (Act Apr. 29, 1935, ¢. 369,
§19.)

6602-80. Provisions severable.---The various pro-
vigions of this act are declared to be severable. If
any provigion thereof shall be declared unconstitu-
tional the remaining provisions shall remain in full
force and effect. (Act Apr. 29, 1935, 8369, §20.)

TRI-STATE AREA

6602-41. Tri State waters commission created.—
The State of Minnesota does hereby enter into a com-
pact with the states of North Dakota and South Da-
kota whereby it agrees to cooperate with sald states
in carrying out the following terms and conditions:

ARTICLE I

Fach of the stateg of North Dakota, South Dakota
and Minnesota undertake to cooperate with the other
two states for the most advantageous utilization of
the waters of the Red River of the North, for .the
control of the flood waters of this river and for the-
prevention of the pollution of such waters.

ARTICLE II,

To that end the said three states do hereby create
a district to be known as the Tristate Waters Area,
which shall comprise that portion of.the drainage ba-
gin of the Red River of the North lying within the
boundaries of the said states.
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ARTICLE 111
The said three states do hereby create the Tristate
Waters Commission, which shall be a body corporate
and shall have the -powers, duties and jurisdiction
herein set forth and such other powers, duties and
jurisdiction as shall hereafter be conferred upon it
by acts of the legislatures of each of said three states
concurred in, when of a character to require such

concurrence, by act of Congress.

ARTICLE 1V

The Tristate Waters Commission, hereafter in this
compact called the Commission, shall consist of nine
Commissioners, three from each state, appointed by
each state In such manner and for such length of
term ag may bhe determined by the legislature there-
of, Each Commissioner shall be a citizen of the state
from which he is appointed, and at least one Com-
missioner from each state shall be a resident of the
drainage area of the Red River of the North. Each
Commissioner may be removed or suspended from
office in such manner as shall be provided by the law
of the state fromm which he shall be appointed. Each
Commissioner shall receive such compensation as may
be provided by the legislature of the state he repre-
sents, which compensation shall be paid by such state.
Each Commissioner shall be pald actual expenses nec-
essarily incurred in the performance of his duties as
such Commissioner.

ARTICLE V

The Commission shall elect from its number a
chairman and vice-chairman and shall appoint and at
its pleasure remove an executive secretary and such
other officers and assistants as may be required to
carry the provisions of this eompact into effect, and
shal] fix and determine their duties, qualifications
and compensation.

It shall adopt a seal and suitable by-laws and shall
promulgate .rules and regulations for its management
and control.

A majority of the members from each state shall
econstitute a quorum for the transaction of business,
the exercise of any powers, or the performance of any
duties, but no action of the Commission shall be bind-
ing unless at least two of the members from each
state shall vote in favor thereof.

The Commission shall keep accurate accounts of
all receipts and disbursements and shall make an
annual report to the governor of each state seiting
forth in detail the operations and transactions con-
ducted by it pursuant to this compact, and shall make
recommendations for any legislative action deemed
by it advisable, including amendments to the statutes
of the said states which may be necessary to carry
out the intent and purpose of this compact, and such
changes in the area of the distriet as may seem de-
gsirable. .

The Commigsion shall not incur any obligations for
salaries, office or other administrative expenses prior
to the making of appropriation adequate to meet the
same: nor shall the Commission pledge the credit of
any of the said states except by and with the author-
ity of the legislatures thereof. Iach state reserves
the right to provide hereafter by law for the exam-
ination and audit of the accounts of the commission
by its comptroller or other official.

The Commissioner shall meet and organize within
thirty days after the effective date of this compact.

ARTICLE VI
It shall be the duty of the Commission to study the
various water problems relating to water supply with-
in the Tristate Waters Area.

ARTICLE VII
Plans for works on boundary waters in said drain-
age areas prepared by the state, munieipal or indus-
trial agencies shall receive the approval of the Com-
mission before construction is begun.
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It shall be the duty of the Commission to maintain
and control lake levels and stream flow on boundary
waters within the area, but such action shall be taken
only with the approval of the authorized county or
state agencies, in which such lake or stream is loca-
ted, but said Commission shall have no power or jur-
isdiction over water levels or stream flow in the Otter
Tail River which is known as that portion of the Red
River originating in Becker and Otter Tail counties
extending and flowing through in a southerly and
southwesterly direction through the counties of Beck-
er, Otter Tail and Wilkin, and emptying into the Red
River of the North at the junction of the Bois de
Sioux at Breckenridge, Minnesota and its chain of
lakes and its tributaries.

The Commission shall have power to cooperate
with any duly authorized federal, state or municipal
agency in studies and surveys, construction, mainte-
nance and operation of water projects within the
scope of its jurisdiction.

The Commission ghall be authorized to exercise the
power of eminent domain, to acquire such real and
personal property as may be reasonably necessary to
effectuate the purposes "of this compact, and to ex-
ercise all other powers not inconsistent with the con-
stitutions of the Statds of North Dakota, South Da-
kota and Minnesota, or with the constitution of the
United States, which may be reasonably necessary or
appropriate for or incidental to the effectuation of its
authorized purposes, and generally to exercise in con-
nection with its property and affairs and in connec-
tion with property within its control any and all
powers which may be exercised by a private corpora-
tion in connection with similar property and affairs.

ARTICLE VIIT
The Commission shall study the methods of financ-
ing the construction, control, maintenance and opera-
tion of projects and shall recommend for enactment
to the legislatures of the states concerned such legis-
lation as will effectuate the purposes and ends of the
Commisggion,

ARTICLE IX
Each state shall bear its proportionate share of the
expense of the Commission based on the pro rata
value to such state of the activities of the Commis-
sion, which expense shall be provided for by appro-
priation by the legislature.

ARTICLE X
Should any part of this compact be held to be con-
trary te the constitution of any of said states or of
the United States such part of sald compact shall be-
come inoperative as to each state but all other sev-
erable provisions of this compact shall continue in
full force and effect,

ARTICLE XI

This compact shall become operative immediately
after the passage of an act substantially conforming
to the compact provisions of this act by the legisla-
tures of each of the three states which are parties
hereto, or, as to such state, in the event that either or
both of the other two states parties hereto shall pro-
vide for the consummation of this compact by action
of the governor, upon the entering into a compact
gigned by the governor of gaid state or states and the
governor of this state substantially embodying the
provisions of this compact. The governor of this state
is hereby authorized to ender into such a compact.
(Apr. 15, 1937, c. 234, §1.)

Preamble, The preamble te Act Apr. 15, 19837, cited
above reads: ‘“Whereas, the states of North Dakota
South Dakota and Minnesota share the drainage basin o
the Red River of the North and have a common interest
in the most advantagecus utilization of the waters of
this drainage basin, in the control of the flooded waters
of this area, end in the prevention of pollution of these
public waters, and

Whereas, action by iIndividual states is inadequate to
effectuate these purposes in a manner most advantageousn
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to the common welfare of the people living In this drain-
age bhasin, and

Whereas, the only manner in which effective action
can be taken with reference to thesge purposes is to cre-
ate by compact hetween the said three states an inter-
state authority vested with sufllcient power, and

Whereas, such an authority can best be created by the
passing by the legislatures of each of said states of sub-
stantially identical bitls providing for the creation of
such an interstate authority.

G602-42, Membership of commission—The three
Commissioners from this state on the Tristate Waters
Commission shall be appointed as follows: two of said
Commissioners shall be appointed by the governor
from residents of the Tristate Waters Area and shall
serve for a term of two yvears, The third shall be
the Commissioner of conservation. (Apr. 15, 1937,
c. 234, §2.)

G602-43. Commissioners to receive per diem and
expenses.—Hach Commissioner shall be reimbursed
for actual expense in attending the meetings of the
Commission and in performing his duties as such
Commissioner and ten dollarg per diem for each day
of actual service. (Apr, 15, 1337, ¢c. 234, §3.)

6602-44. Appropriations,—There is hereby ‘appro-
priated to pay this state’s share of the expenses of
the Commission for the period commencing with the
passage of this act and ending June' 30, 1938, the
saum of $1500 and for the fiscal year ending June 30,
1939, the sum of $1500. {Apr. 15, 1937, ¢. 234, §4.)

66802-45, County board may expend money to im-
prove navigable waters.—The board of county com-
missioners in any county in the state of Minnesota
now or hereatter having a population of more than
150,000 and not more than 225,000 inhabitants and
an assessed valuation of more than $250,000,000, ex-
clusive of money and credits, is hereby authorized
to appropriate and expend out of the revenue fund of
said county a sum nof exceeding $25,000 for the im-
provement of navigable lakes lying wholly or partly
within such county. (Apr. 21, 1937, c. 330, §1.)

Sec. 2 of Act Apr. 21, 1937, repeals Inconsistent acts.

Sec. 3 provides that the act shall take effect from its
passage.

6602-46. County boards may appropriate money for
water improvements.—The board of county commis-
sioners in any county in the State of Minnesota now
or hereafter having a population of more than 150,-
000, and not more than 240,000, inhabitants, and an
area of more than 5,000 square miles, is herebhy au-
thorized to appropriate and expend out of the rewy-
enue fund of said county a sum not exceeding $10,-
000 annually in addition to any unexpended appro-
priation heretofore authorized for the improvement
of navigabie lakes and streams lying wholly or partly
within such county, which improvement may include
the marking of dangerous reefs and shallow places
in said lakes with proper buoys. (Act Mar., 4, 1939,
c. 42)

Sec. 2 of Act Mar, 4, 1939, c. 42,

cited, repeals incon-
sistent laws.

WATER CONSERVATION

6602-51, TNeclaration of purpose.—In order to
conserve, protect and utilize the water resources of
the state, in accordance with the best interests of the
people of the state, it is hereby declared to be the
policy of the state that, subject to existing rights, all
waters in streams and lakes wholly within the state
and such portions of all boundary streams and lakes
as lie within the state, whether meandered or non-
meandered which are navigable in fact shall be pub-
lic, waters and that the state, so far as practicable,
ghall control the appropriation and use of surface and
underground waters of the state. It is also declared
to be the policy of the state for the purpose of pro-
moting the public safety and welfare, to control and
supervise so far ag practicable, the construction, re-
construction, repair, removal and abandenment of
dams, reservoirs and all other control structures in

§6602-54

any of the waters of the state,
468, §1.)

6602-52, Commissioner of conservation to make
investigation.—For the purpese of enforcing the pro-
visions of this act the commissioner of conservation
of the State of Minnesota hereinafter referred to as
the commissioner, by and with the approval of the
conservation eommission, shall be aunthorized and em-
powered to cause to be made investigations into the
extent, value, conservation and contrel, in the gen-
eral public interest, of the state's water resources, to
receive and hear applicants for permits to use and
appropriate the surface and underground waters of
the state; to control and supervise, so far ag prae-
ticable, the construction, reconstruction, repair, re-
moval and abandonment of dams, reservoirs, and oth-
er control structyres in any of the waters of the state
and to make or cause to be made all surveys, maps,
investigations and studies necessary to eifectually
perform these functions and to do such other acts
as are specifically provided in this act. (Apr. 26,
1937, c. 468, §2.)

Cominlssioner may delegate some of the duties and

functions imposed upon him to deputy and director of
drainage and waters. Op. Atty, Gen. (933d), Aug, 3, 1938,

6G02.53. Shall develop water conservation pro-
gram for state,—The commissioner shall devige and
develop a general water resources conservation pro-
gram for the state. This program shall contemplate

(Apr. 26, 1937, c.

the proper conservation, allocation and development

of all of the waters, surface and underground, of the
state for the best interests of all of the people of
Minnesota, and shall guide the commissioner in the
issuing of permits for the use and appropriation of
the waters of the state and the construction, recon-
struction, repair, removal or abandonment of dams,
reservoirs, and other appurtenant structures as here-
inafter provided. The commissioner i3 hereby au-
thorized and empowered to make, or cause to bhe
made, all such surveys, maps, Investigations and
studies of the water resources of the state as he may
deem necessary to provide him with sufficient infor-
mation to formulate a program, and to perform his
duties under thig act. He i3 alzso authorized to co-
operate with any department, bureau or body of the
federal government, state agency, county board, town
board, city or village council, private corporation or
organization or individual in carrying ocut the provi-
sions of this act. (Apr. 26, 1337, ¢. 468, §3.)
Commissioner of conservation has authority under
§6602-51, et seq., to construct, reconstruct, repair, remove
and abandon dams, reservoirs, and control structures in
waters of Thief Lake conservation project area estab-
lished in proceedings under #5630 pursuant to a district
court order restoring Thief Lake to elevation 1163 ft.

above sen level and abandoning judicial ditch No. 21. Op,
Atty. Gen. (273b), May 25, 1938,

Unauthorized drainage of meandered lakes 13 a viola-
tlon of §104317 and may be sublect of inquiry and order
of commissioner under §6602-51, et seq. Op. Atty. Gen.
(273¢-1) July 2%, 1938.

6602-54. Must have written permission from com-
missioner,.—From and after July 1, 1937, except as
hereinafter provided, it shall be unlawful for the
state or any agency thercof, any person or persons,
partnership, association, private or public corporation,
counly, municipality, or other political subdivision of
the state, to appropriate or use any waters of the
state, surface or underground, without the written
consent or permit of the commissioner, previously
obtained upon written application therefor to the
commissioner as hereinafter provided. Nothing in
this section shall be construed to apply to the use of
water for domestic purposes serving at any time less
than 25 persons, or 10 the use of water for any pur-
pose originating within the geographical limits of any
municipality; nor shall it apply to beneficial uses in
existence on July 1, 1937, or interefere with or in-
fringe upon existing rights as provided in Secticn 17
of this Act. (Apr. 26, 1937, ¢. 468, §4.)
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Fermit is not required for use of water for any pur-
pose originating within geographical lmits of any mu-
niclpality, Op. Atty. Gen. (983d), Feb. 16, 1938

6602.55. Must have permission to construct
dams.—From and after July 1, 1937, it shall be un-
lawful for the state or any agency thereof, any per-
son or persons, parinership, association, private or
public corporation, county, municipality or other
political subdivision of the state, to construet, re-
construct, remove or abandon any reservoir, dam or
water-way obstruction; or to make or construct, or
permit to be made or constructed, any change therein
or addition thereto; or to make, or permit to he made,
any change in, addition to, remove or abandon any
existing dam, reservoir or waterway obstruction; or in
any manner other than in the course of usual oper-
ation of dams beneficially using water prior to July
1, 1937, to change or diminish the,course, eurrent,
or cross-gection of any stream or body of water, whol-
1y or partly within this state, without a written per-
mit from the commissioner previously obtained, up-
on written application on forms to be furnished by
the commissioner therefor to said commissioner as
provided in section 4 of this act. Nothing in this
gsection shall be construed to apply to any dam or ob-
struction in a stream or other body of water which
has less than one square mile of drajnage area or a
normal flow of less than two cubic feet per second
or to the erection, use or control of structures oper-
ated or to be operated for the production of water
power. Nothing in this section shall be coustrued to

apply to the construction of any highway, public road,’

bridge or culvert thereon by the State Highway De-
partment, railroad, or by any county, town, city or
village, provided that any data available or secured
by the authorities having charge of the construction
of any such highway, public road, railroad, bridge
or culvert and which pertains fo the topography, flow-
age and volume of water and water shed areas shall
be transmitted, as soon as practical, to the Commis-
sioner of Conservation. {Aet Aor, 26, 1937, ¢, 468,
§5; Mar. 31, 1929, ¢. 125.)

A bridge and its piers and abutments; or o culvert, are
“water-way obstructions” for which counties are re-
4.1u11r9»33€}3 to secure permits, Op. Atty, Gen. (642a-10), Aug.

A bridge and its piers and abutments, or a culvert, are
*“water-way obstructions” for which counties are required
to secure permits, Op. Atty. Gen, (642a-12), Sept. 6, 1938,

Bridges and sbutments are water-way obstructions,
Op. Atty. Gen. (148a-14), Sept. 19, 1938,

Public drainage ditches do not come within provisions
of act except where they affect navigable streams, or
lakes. Id.

6602-56. Applications.—Each applicatlon for a
permit required by this act shall be accompanied by
maps, drawings, and specifications describing the pro-
posed appropriations and use of waters or of the
changes, additions, or repairs, proposed to be made,
and such other data and information as the commis-
sioner may require. (Apr, 26, 1937, ¢. 468, §6.)

6602-57. Hearings.—Subdivision (a). As soon as
convenient after the filing with the commisgioner of
any application for a permit to appropriate or use
any waters of the state, or to construct or reconstruct
or remove or abandon any regervoir, dam or water-
way ohstruction; in any watersg of the state under the
provisions of this act, or upon his own initiative for
any of the above reasong in the interests of conserving,
utilizing or protecting the water resources of the
state, the commissioner shall get a day for a public
hearing upon sazid application, The applicant shall
give notice to the public of such application and hear-
ing, either in the manner presecribed by the commis-
sioner, or by the publication once in each week for
two successive weeks prior to said hearing in a legal
newspaper published within the county within which
a part or all of the proposed appropriation or use, or
congtruction, reconstruction, removal or abandonment
is located; provided, nothing in this Aet shall apply
to ordinary or usual repairs or replacements or any
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necesgary emergency repairs or replacements, The
county commissioners of each such county, the mayor
or chief executive officials of each such ecity and the
proper officials or any interesied agency of the state,
or political subdivision thereof, designated by the
Commisgioner, shall also be notified by the applicant
by mail and satisfactory evidence of such notices filed
with the commissioner, The published notice of such
application shall recite the date, place and time fixed
by the commissioner for the public hearing on said
application, and shall recite the levels sought to be
established by said application, any control struc-
tures requiring modification, change, or construction,
and any proposed plan of operation to effectuate the
purpoge of the application. At such public hearing,
the applicant and all other affected persons or cor-
porations, municipal or private, shall be given an
opportunity to be heard for or ‘against the granting
of said application,

Subdivision (b). Hearings herein provided for shall
be 80 conducted .as to afford all affected persons a
full and complete opportunity to be heard. All testi-
mony shall be taken under oath and the right of
cross-examination shall be accorded. A record of all
testimony shall be preserved together with all ex-
hibits entered and all objections to evidence shall be
recorded in the record together with rulings thereon.
The commissioner shall make findings of fact upon all
issues necessary for determination of the matters
before him. He shall not be bound by common law or
statutory rules of evidence or by technical or formal
rules of pleadings or procedure, except as herein pro-
vided, but shall make his investigation and inquiries
and conduct hiz hearings so as to ascertain the sub-
stantial rights of all parties. All orders of the com-
missioner shall be based upon findings of fact made
only upon competent evidence. Notice of any orders
made after any hearing hereunder shall be given by
publication of such order once each week for two
consecutive weeks in a legal newspaper in the county
where the hearing was held, (Apr. 26, 1937, c. 468,
§7; Apr. 20, 1939, ¢. 327, §1.)

6602-57a. All papers to be filed.—All applications
or petitions, all orders, proof of publication or serv-
ice of notices or orders and all other papers and docu-
ments required to be made and kept hereunder sghall
be filed by the commissioner and shall be open for
inspection by any interested person or his attorney.
(Act Apr. 20, 1939, ¢. 327, §2.)

6602-57b. Summoning of witnesses,—The commis-
sioner shall have power to subpoena and compel the
attendance of witnesses and to examine them under
oath, to he administered by him, to subpoena and com-
pel the production of all books, papers, and docu-
mentsg, whether in official or private custody, material
to the purposes of the hearing or investigation being
conducted. Disobedience of any such subpoena, or
refusal to be sworn, or to answer as a witness, shall
be punishable as a contempt in like manner as a con-
tempt of the district court upon proceedings instituted
by the attorney general on complaint of the commis-
gioner hefore the district court of the county where
such digsobedience or refusal occurred. (Act Apr.

20, 1939, ¢. 327, §3.)

6602-37c. Commissioner to keep complete record.
---The commissioner shall cause a complete record of
all proceedings on said hearings to be made and shall
provide a stenographer to take the testimony and
record of proceedings at said hearings and said ste-
nographer shall furnish a transcript of such testimony
or proceedings to any persen requesting it upon pay-
ment to him of a reasonable charge therefor to be fixed
by the commissioner. (Aet Apr. 20, 1939, e, 327,
§4.}

6602-57d. Owners to cap artesian wells—For the

conservation of the underground water supplies of
the gtate, the Department of Congervation is hereby
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authorized to require the owners to cap artesian wells
not in continuous use. {Act Apr. 20, 1939, ¢. 327,
§5.)

G60O2.58. Shall investigate evidence.—Before
acting on any application the commissioner shall
weigh all of the evidence offered in behalf of and in
opposition to the action prayed for in the application
and if he deems it necessary shall make appropriate
investigations of his own. If the commissioner shall
he of the opinion from all of the evidence submitted
that, in pursuance of the policy of the state for the
conservation of its water resources in the general
public interest as herein declared, that the plans of
the applicant provide for the greatest practicable
utilization of the waters of the state and will ade-
quately protect public safety and will promote the
general public welfare he shall grant the permit to
appropriate or to use the waters, or to construct, re-
construct or remove or abandon the proposed reser-
voir, dam, or water-way obstruction, or to aeccom-
plish any combination of these objects. But if the
commisgioner is of the opinion, from the evidence be-
fore him, that the proposed appropriation or use of
state waters or that the proposed construction is in-
adequate, wasteful, dangerous, impracticable, or will
be detrimental to the best public interest, the com-
missioner may reject such applieation or he may or-
der such modifications -of the proposed plans as he
deems sufficient to protect the public welfare and
safety. In granting a permit authorizing the use or
appropriation of water, or the construction or altera-
tion or the removal or abandonment of any reservoir,
dam or water-way obstruction, the commissioner may
inciude in said permit such reasonahle conditions,
terms and reservations with respect {o the character,
amount means and manner of such use or appropria-
tion of water or method of construction reasonably
necessary to preserve the proper control in the state
of the waters to be affected and to insure the safety
and welfare of the people of the state. It shall he
unlawful to construct or begin construction, or to
make or begin any change or addition, or reconstruct,
abandon or remove any reservoir, dam or water-way
obstruction, except in accordance with the terms, con-
ditions, regulations and restrictions of a written per-
mit or permits first obtained therefor from the com-
missioner, and such rules and regulations, with re-
gard to sald construction, changes, or additions, ‘as
may be prescribed by the commissioner. The com-
migsioner may determine and specify in each permit
granted for the construction of a dam or other water
works what provisions, if any, should be made for the
passage of fish, low water flows and flood water dis-
charges and that the elevation of the control sill of
gald damg sghall at no time be lower than the eleva-
tion of the natural outlet in the gtate of nature. The
Commissioner shall approve, modify or disapprove
applications within sixty days after filing of applica-
tion or within sixty days after date of hearing if any
be deemed necessary. (Apr. 26, 1937, ¢. 468, §8.)

- 6602-59, Shall investigate dams and reservoirs.—
Upon complaint, or upon his own initiative, the com-
miggioner ghall have power to cause an investigation
or examination to be made of any reservoir, dam, or
water-way obstruction now existing or hereafter con-
structed. If the commissioner shall determine that
such reserveoir, dam or water-way obstruction is un-
safe or needs repair, the commissioner shall, in writ-
ing, notify the owner or owners thereof to repair or
remove the same, ag the exigencies of the case may
reguire; such work to be commeneced and prosecuted
to completion within such reasonable time as may be
prescribed in such notice by the commissioner., (Apr.
26, 1937, c. 468, §%.)

60602-60. May set time limit.—The commissioner
shall prescribe a time limit of not more than two
years from the granting of any permits within which
the construction, or reconstruction, must be begun,

§6602-64

The commissioner shall also fix the time within which
all construction, reconstruction of reservoirs, dams,
or waterway obstruction authorized .n the permit
must be completed, or the appropriation or use of
water must be made which time shall in no instance
exceed five yearg from the date of the granting of
gsaid permit, provided, that the commissioner shall
have authority, for good cause, to extend the time
for commencing and completing the work authorized
under a permit for the use of water in connection
therewith. (Apr. 26, 1937, ¢. 468, §10.)

6602-61, Shall make rules and regulations.—The
commissioner, with the advice and approval of the
Attorney General, is hereby authorized and empowered
to make such reasonable rules and regulations and
issue such orders as may he proper for effecting the
purposes of this act. (Apr. 26, 1937, ¢, 468, §11.)

Rules and regulations approved. Op. Atty, Gen. (983]),
Aug, 27, 1938,

6602-62. Appeals to district court—Any party in
interest may appeal from any determination of the
cominissioner to the district court of the county in
which the project is wholly or partially located or to
the district court of Ramsey County. Appeals may
likewise be taken from the judgments of the District
Court to the Supreme Court of the state. Such appeal
may be taken and the rules of pleading and proce-
dure on such appeal shall be the same as now pro-
vided by law for appeals from orders of the Railroad
and Warehouse Commission of this state and on the
trial or appeal the Judge of the District Court having
jurisdiction, or the Supreme Court, may set aside,
modify or confirm such determination as the evidence
or law may require. The pendency of any such ap-
peal shall not of {taelf stay or suspend the operation
of the order or determination of the Commissioner,
but the District Court, or the Supreme Court, in their
discretion may restrain or suspend, in whole or in
part, the operation of the Commissioner’s determina-
tion pending the final hearing and determination of

| the appeal by requiring the filing of an appropriate

bond or other undertaking by the appellant condi-
tioned that the appellant shall answer for all damages
caused by the delay in the enforcement of the de-
termination of the Commission. The Court may, in
lileu of such bond, require or permit of such other
security as it may deem proper. (Apr. 26, 1937, e
468, 812.)

6602-63. Violation a misdemeanor.—Any person
or persons, partnership, association or corporation,
public or private, that shall do or cause to be done,
any aet or thing contrary to or required by the pro-
visions of this act, or that shall fail, neglect or re-
fuse to do or cause to be done any act required by the
provigsions of this act; or that shall violate or fail to
comply with any order of the commisstoner of which
due notice shall be given; or that shall violate any
of the provisions of this act, shall be guilty of a mis-
demeanor and upon conviction thereof, shall be sen-
Llenced to pay a fine of not more than $1000.00, or,
in the discretion of the court, such person or persons,
or the members of such partnership or association, or
the officers and directors of such corporation, public
or private, as the case may be, may be sentenced to
imprisonment for a period not exceeding one year,
either or both, in the discretion of the court. In the
case of the state or any agency thereof, counties,
municipalities, and cther political subdivisions of the
state, the officials responsible for the violation shall,
after hearing, be subject to removal from office by the
governor of the state. (Apr, 26, 1937, c. 468, §13.)

6602-64. May enforce orders of commissioner.——
Upon application of the commissioner, verified by
oath or affirmation, the district court of any county in
which the project iz wholly or partially located, or
the district court of Ramsey County, may, by injunc-
tion, enforce the compliance with, or restrain the
violation of any order or notice, or rule or regulation
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of the commissioner made pursuant to the provisions
of this act, or restrain the violation or attempted vio-
lation of any of the provisions of this act. The Attor-
ney General of Minnesota shall act as legal advisor
to the commissioner. (Apr. 26, 1937, c. 468, §14.)

6602-65. Commissioner to appear for state in fed-
eral hearings,—The commissioner may appear, and
represent and act for the state inm any matter relat-
ing to any application to be made to the federal gov-
ernment or to any of its officers, hoards or commis-
sloners for permit to develop or use water power in
the state and may do and perform such acts in con-
nection therewith as he deems proper to protect the
interests of the people of the state consistent with the
provigsions of the act. (Apr. 26, 1937, c. 468, §i5.)

6602-66. Dams to be maintained by state.—All
dams owned by the state or erected upon lands owned
by the state or for which the state has acquired per-
manent easement shall be maintained by the state
from funds appropriated by the legislature directly
for such purpose or from such other sources as may
" he provided by law, The commissioner is authorized
to accept from local governmental and civic agencies,
or pergons, fundg for the purpose of maintaining such
dams and appurtenant or comntrol structures. (Apr.
26, 1937, c. 468, §18.)

6602-67, Not to affect existing contracts.—Noth-
ing herein shall apply to existing contracts with or
permits, grants, or other authorizations by thisg state,
any other state or the federal government for the
appropriation, use or diversion of public waters, nor
ghall apply to existing dams, reserveirs, or control
structures, owned, leased, or operated by municipal-
ities, individuals, private corporations or commercial
companiey operated for the production of power, ex-
cept as may be necessary in emergencies to protect
the health and safety of the people of the state. (Apr.
26, 1937, c. 468, §17.)

6602-68. Inconsistent acts repealed.—All acts and
parts of acts inconsistent herewith are hereby super-
seded, modified, or ‘amended, so0 far as necessary, to
give effect to the provisions of this act except that
nothing in thig act shall be construed so as to inter-

CH. 42—WATER POWERS

fere with the exercige of the lawful jurlsdietion of the
government of the United States or its duly consti-
tuted agencies over the waters of the state and pro-
vided that nothing in this act shall in any way super-
sede, alter, or amend the provisions of Mason’s Min-
nesota Statutes, 1927, Chapter 40, Section 6463, and
Chapter 412, Laws 1933. (Apr. 26, 1937, ¢. 468, §18.)

This section did not repeal §10437. Op, Atty. Gen,
{273c-1), July 29, 1938,

6662-69. Provisions severable.—The various pro-
visions of this act are declared to be severable. It
any provisions ,thereof shall be declared unconstitu-
tional the remalning provisions shall remain in full
force and effect. (Apr. 26, 1937, c. 468, §19.)

COMMON LAW
DECISIONS RELATING TO WATERS
AND WATER COURSES
IN GENERAL

1. Use of water,

Use made of water of lake by golf club for sprinkling
golf course, maintained by it on its premiges bordering
on lake solely for pleasure and recreation of its members,
was not for ahy commercial or artificial use or purpose,
and was not unlawful or unreasonable, Meyers v, L., 197
M241, 266NWR61. See Dun. Dig. 10177.

2, Riparian rights.

Riparian rights exist before premises are improved or
occupied, and cannot be infringed without compensation
by anyone cther than the state or the United States in
the exercise of 1ts paramount right to make improve-
ments in ald of navigation, Pike Raplds Power Co. v.
B, (CCAS), 99F(2d)902.

Riparian rights include right to use of water and of
access, right to build and maintain wharves, plers and
landings extending into the river to point of navigability,
and right to unobstructed flow of water in front of own-
er's premises,

Riparian rights are subordinate to the rights of the
public for the purposes of navigation, fishing, skating
and all other publle uses. Id,

Railroad authorized to build bridge over the Missisaippl
River by the Soo Bridge Act (24 17, 8. Stat 868} held not
to stand in the same position az the government with
respect to using the bed of the river without compensat-
ing riparian owners, .

At common law gwner of land bordering on a naviga-
ble stream has exclusive appurtenant riparian rights to
the use of the hed of the stream adjacent to his land and
to the use of the water flowing thereover. .

Congress Is without power to destroy riparian rights
unless necessary to regulate commerce, .

What can & rlparian proprietor do? 21MinnLawRev
512. -

CHAPTER 43
Logs and Lumber

6604. Duty of surveyor general, -

Authority to scale state timber s still vested in the
surveyor general of logs and lumber, but {8 now subject
to supervision of commissioner of conservation and di-
rector of division of forestry instead of state auditor.
Op. Atty. Gen., June 27, 1933.

6613. Posting scales—Scribner’s rule, ete.

Scribner rule prescribed by statute and not revised
Scribner Decimal C tog rule is to be used by surveyor
general when not otherwise agreed on. Op. Atty. Gen.,
Dec. 4, 1913,

Contracting private parties need not consider legal
rule In purchase or sale of logs, law nhot requiring offi-
cial scaling in private gale, Id.

In private sale of logs, in case log rule has not been
agreed upon, true quantity and log scales made by com-
petent persons would be best available evidence, hut
any scaling done by surveyor general would constitute
strong showing to court. Id.

6627.
doned.

Surveyor general of logs and lumber may need to re-
move the dead-head logs anhd other timber endangering
navigation, using funds provided therefor by the state
emergency relief administration. Obp, Atty. Gen., (429),
Aug. 19, 1915,

Transfers—Logs, etc.,, when deemed aban-

CHAPTER 44
Drainage

STATE DRAINAGE COMMISSION [DEPARTMENT
OF DRAINAGE AND WATERS]
Pepartment of drainage and waters,

Laws 1931, c. 186, ante, §353-23a to 53-231, creates the
Department of Conservation and transfers to it the
powera of the Department of Drainage and Waters.

6635. Powers of commissioner of dralnage and wa-
ters.—Subd, (a). The commissioner of drainage and
waters established by this act, shall have power to con-

6634,

struet as herelnafter provided, any ditch, drain or oth-
er watercourse within the State of Minnesota, and
such ditch, drain or other watercourse may in whole
or in part follow and consist of the bed of any creek,
stream or river, whether meandered or not, and he
may widen, deepen, straighten, change, lower or drain
the channel or bed of any creek, river, lake or other
natural watercourse, whether navigable or whether
meandered or not, and may construct new and addi-
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