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MINNESOTA STATUTES 1891

CHAPTER 31.
DAMS AND MILLS.

v Sections. Se~*ions.
2210-2218. Construction — Assessment of . 2227, Raising existing dams,
damages. 2228-2220. Action for damages.
2219-2220. Payment of damages, l 2230. Costs.
2221, Not to injure existing water- 2231, Forfeiture.
power. 2232-2239. Mill dams near highways,
2222-2226. Appeal. 2240-2241. Repair of dams.

~ CUNSTRUCTION OF.

Skc. 2210. Dams and embankments.— When any person, corporation,
manufacturing company or joint-stock association is desirous of erecting and
_maintaining a dam upon the lands of such person, company or corporation,
across any stream or watercourse not navigable, or outlet of any lake in this
state, and may deem it necessary to raise the water in any such stream, lake
or system of lakes, by means of such dam, or by the embankment of any lakes
in addition to such dam, or both, so as to damage, overflow, or otherwise in-
juriously affect lands not the property of such person, corporation or company,
‘and to maintain the same, and to raise any dam constructed, and to be con-
structed, so as to increase such overflow, the right to erect and perpetually
maintain such dam and embankment, and to overflow such lands and use such
water for manufacturing purposes, may be had and obtained, and compensa-
tion therefor made, by proceeding as in this act provided. '

Vested rights.— Provided, that nothing herein contained shall be so con-
strued as to affect or impair any rights acquired, or proceedings commenced
under the act of which this is amendatory; but such proceedings shall be in
all things conducted, and the rights of parties determined, under the act of
which this is amendatory.

G, 8. ch, 81, § 1, as amended 1871, ch. 43; 1876, ch, 120. G. 8. provided that if any person
erecting or maintaining a dam on his own land across any water-course not navigable deemed
it necessary to raise the water, by means of the dam, or occupy ground for a mill yard, which
would damage realty not owned by him, he could obtain this right by proceeding according to
this chapter, Acts 1871, ch. 43, extended this to erecting or maintaining a dam on land not
his own across the outlet of any lake, pond or body of water, except that the water must not
be lowered more than one foot below low water-mark, and that between November and April,
Acts 1876, ch. 120, added, as above. 10 M. 30; 14 M, 365; 24 M. 28.

Skc. 2211. Petition for.— He shall present to the judge of any court of
record in which jury trials are had in the county, or if there is no such court
in the county, then in the district in which said dam or any part.thereof is to -
be located, a petition setting forth the place, as near as may be, where said
dam is to be located, the height to which it will be raised, the purposes to
which the water-power will be applied, and such other facts as are necessary
to show the objects of the petition.

G. S. ch. 31, § 2.

Sec. 2212. Commissioners to assess damages — Appointment.—
Upon the presentation of such petition, the judge shall appoint three disinter-
ested residents of the county in which said dam or a part of it is to be erected,
commissioners to meet at the place of its proposed erection on a day specified
by such judge, and to inquire touching the matters contained in said petition;
and the judge shall fix the fees of said commissioners.‘k :

G. S. ch. 31, § 3.
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; Skcs. 2213-2219.] DAMS AND MILLS.
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!Y Sec. 2213. Oath of commissioners.— Before entering upon their duties
¢ the commissioners shall severally take and subscribe an oath, before some per-
¥ son qualified to administer oaths, faithfully and impartially to discharge the
3 duties of their appointment,.

‘ G. S. ch. 31, § 4.

w Skc. 2214. Notice of meeting.— At the request of the petitioner the
i commissioners shall give, or cause to be given, notice of the times, place and
ks -object of their meeting, to every person named by said petitioner.

_G. S. ch. 81, § 5.

Sec. 2215. Time and service of notice.— At least five days’ notice shall

be given in all cases, and in case of infants such notice shall be served on
their guardian, or on the person with whom they reside; in cases of idiots or
_ lunatics, on their guardian if they have any, and if not, then on the person
) under whose care or charge they may be found; in case of femes covert, on
the husband as well as the feme covert; but notices to non-residents of the
£ county or counties where said dam or a part of it is to be located, shall be pub-
[ lished in some newspaper printed and published in the county aforesaid, or if
! there is none, then in a newspaper printed and published at the capital of the
x .state, for three weeks in succession, previous to the meeting of said commis-
B -sioners. )
' ' G. S. ch. 81, § 6. ,
Skc. 2216. Duties of commissioners.— The commissioners shall meet
at the time and place specified in the notice, and proceed to examine the point
at which said dam is proposed to be erected, and the lands and real estate,
.above and below, which will probably be injured by the erection of said dam;
shall hear the allegations and testimony of all parties interested, and shall
proceed to make a separate assessment of damages which will result to any
person by the erection of said mill-dam and its maintenance forever.

G, S.ch. 81, §7.

See. 2217. Entry upon lands for survey, etc.—For the purpose of
i making surveys and examinations relating to any proceedings under the pro-
visions of this chapter, it shall be lawful to enter upon any land, doing no un-
: necessary injury.

“ G. S. ch. 81, § 21. : :

: Seo. 2218. Report of commissioners.— Within thirty days after com-
pleting their examination, the commissioners shall file the petition, their ap-
pointments, jurats, and a report of their doings, in the office of the clerk of
said court, and shall give notice of the filing of said report as of their meeting.
" G.8.ch81,§8.

Skc. 2219. Payment of damages — Tender.— Upon the filing of said
report, the petitioners may make payment of the damages assessed to parties
entitled to the same, in the manner following: first, to parties laboring under
no disability ; second, to guardians of infants, husbands, or trustees of femes
g .covert; third, to gnardians of insane persons; and receipts for such payment,
. filed in the office of the clerk aforesaid, shall estop the parties receipting from
B all further claim or proceeding in the premises. Payments to parties residing

in the state, but not in the county or counties where said dam or part of it is
: to be erected, as well as to the infants who have no guardian, and insane per-
sons who have no guardians, and payments to parties residing out of the state,
and to persons whose names are unknown, and to persons who refuse to receive
the payments when tendered, shall be made by depositing the money with the
treasurer of the county aforesaid, who shall pay out the same upon the order
of the commissioners or court, take receipts for ‘all payments, and file the
same, with the order, in the office of the clerk of the court aforesaid, and such -
deposit shall have the same effect as the first mentioned receipts unless an ap-

" peal is taken by the party entitled thereto.*
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MI NNESOTA STATUTES 1891

DAMS AND MILLS. (Skos. 2220-2225.

Tender.— Provided, that the petitioner may, after the filing of the report
of the commissioners, tender to any land-owner whose land is claimed to be
flowed or injured by such dam, any sum not less than the amount found by
the commissioners; and if such land-owner shall refuse to receive the same,
and vupon appeal fails to recover a greater sum than the amount so tendered
him, he shall be adjudged to pay all costs arising upon any such appeal subse-
quent to said tender. ‘

. S. ch. 31, § 9, as amended 1868, ch. 53. Amendment below *.

Src. 2220. No exemplary damages.— No exemplary or vindictive dam-
ages shall be allowed by the commissioners, court or jury.

G. S. ch, 81, § 14.

Skc. 2221. Not to injure existing water-power.— No mill-dam shall
be erected or maintained under the provisions of this chapter, to the injury of
any water-power previously improved.

G. 8. ch. 81, §16. 10 M. 30; 14 M. 365.

APPEAL,

Skc. 2222. Notice,of — Time for.— Appeals from the assessment made
by the commissioners may be taken and prosecuted, in the court aforesaid, by
any party interested (the petitioner excepted,) not under legal disability, by
husbands or trustees of femes covert, guardians of infants, guardians of insane
persons; and in cases where infants or insane persons have no guardians,
appeals may be taken by the friend of such parties; and a written notice of -
such appeal shall be served upon the appellee, as a summons in ordinary
civil actions: provided, that no appeal shall be taken after the expiration of
thirty days from the time of the notification of the filing of the report afore-
said. '

G. S. ch, 31, § 10, 35 M. 405.

Skc. 2223. Appeal not to delay erection of dam — Bond.— The erec-
tion of said dam shall ‘not be hindered, delayed or prevented, by the prose-
cution of any appeal: provided, the petitioner executes and files with the
clerk of the court in which the appeal is pending, a bond, to be approved by
said clerk, with sureties, conditioned that the person executing the same
shall pay whatever amount may be required by the judgment of the court,
and abide any rule or order of the court in relation to the matter in contro-
versy.

G. S. ch. 81, § 11,

Sec. 2224. Appeal bond.— The appellant shall file with the clerk afore-
said, a bond with security, to be approved by the judge of said court, and in
such sum as said judge shall determine, payable to the state of Minnesota, for
the use of all persons interested, in which bond the proceeding appealed from
shall be briefly recited, with condition for the due and speedy prosecution of
the appeal, and that appellant will abide the order or judgment of the court,
and pay the costs of appeal, if adjudged so to do by the court, in reference to
the matter in controversy; * and this section shall apply to cases now com-
menced and pending under this chapter, where no appeal has been perfected,
as well as to future cases. '

G. S. ch. 81, § 12, as amended 1875, ch. 110, § 1. Approved February 24th. Amendment
changed the approval from clerk to judge, and double the amount to such sum as the judge
determines, and inserted provision below *,

Skc. 2225. Trial of appeal.— Appeals bring before the court the propri-
ety of the amount of damages reported by the commissioners in respect to the
parties to the appeal; and.unless the parties otherwise agree, the matter shall
be submitted to and tried by a jury as other appeal cases, and the court or jury,
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Seos. 2226-2231.] DAMS AND MILAS,

as the case may be, shall assess the damages aforesaid, making the verdict
conform to the question and the facts in the case.
G. S. ch. 81, §13 11 M. 253; 85 M. 405.

Sko. 2226. Judgment on appeal — Payment of.— Upon verdicts ren-
dered by jurics, or an assessment by the court, judgment shall be entered,
declaring that upon payment of the damages assessed by the court or jury, as
the case ma.y be, and costs, if any, the right to erect and maintain the mill-dam
aforesaid, accordmor to the petition, shall as against the parties interested in
such verdict or asbessment be and remain in the petitioner, his heirs and as-
signs forever, subject to be lost as hereinafter provided; and payments of such
judgments may be made as payments of assessments by the commissioners as
hereinbefore provided.* And unless the petitioner shall pay such assessment
and cost within sixty days after entry of judgment, he shall forfeit all right
under his proceeding; and no possession, use or occupancy of the premises
described and attempted to be taken under the provisions of this act, shall be
permitted until payment is made as herein specified.

G. S. ch. 81, § 15, as amended 1875, ch, 110, § 2. Amendment below ¥, .

Raisine Existing Dawus.

Src. 2227. Right to maintain or raise.— Any person may obtain a
right to maintain or raise a dam heretofore erected upon his own land across
any watercourse not navigable, by complying with the provisions of this chap-
ter, adapting his petition to the nature of the case. .

G. S. ch. 31, § 18.

AcrioNn For DaMaces.

Src. 2228. 'Within two years — Exception.— No action for damages
occasioned by the erection and maintenance of a mill-dam shall be sustained
unless such action is brought within two years after the erection of said dam:
provided, that such limitations shall not ran against or apply to persons living
on or holding government land under the pre- emphlon or homestead laws until
a patent for the land damaged or overflowed is issued.

G. S. ch. 31, § 17, as amended 1876, ch. 100, Approved February 26th, Amendment inserted
¢ or homestead.” 11-M. 336; 12 M. 137, 451; 13 M. 824, 493; 38 N.. W. 777,

Sre. 2229. Suspension of action for damages.— Upon evidence of the
commencement of proceedings as provided in the second and eighteenth sec-
tions?! of this chapter, the court before which any action for damzwes occa-
sioned by such mill-dam, shall be instituted after the commencement atorebald
has power to suspend any such action until the result of said proceedings is
known.

G. S. ch. 81, §19.
CosTs.

Sko. 2230. How paid.— The costs of all proceedings under this chapter,
except such as arise or grow out of appeals, shall be paid by the petitioner,
and costs of appeal shall be paid as the court directs.

G. 8. ch, 81, § 20.
FoRrRFEITURE.

Sro. 2231. Of right to erect and maintain.— Any person having ob-
tained right to erect and maintain, or to maintain or raise any dam under the

rovisions of this chapter, who shall not within one year thereafter begin to
build (if he has not previously built) said dam and finish the same, and apply
the water-power thereby created to the purposes stated in his petmon within
three years; or, in case the said dams and mills connected therewith are de-
stroyed, shall not begin to rebuild in'one year after such destruction, and finish

1 Secs. 2211, 2221, ante.
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DAMS AND MILLS. [Secs. 2232-2237.

in three years; or, having erected such mills, fails to keep them in’ operation
for one year at any one time, shall forfeit all rights acquired by virtue of the
provisions of this chapter, unless at the time of such destruction the owner is
an infant, or otherwise disabled in law, in which case the same time shall be
allowed after the removal of such disability.

G. 8. ch. 31, § 22, °

Mirr-pams Near Hicuwavs.

Seo. 2232. Across and overflow highway.— When any person is de-
" sirous of erecting and maintaining a mill-dam upon his own land across any
. watercourse not navigable, or digging a raceway across any highway, and

deems it necessary to raise the water by means of such dam, so as to overflow
any highway, or otherwise obstruct, impair, or render less commodious for the
public travel, any highway, he may obtain the right from any township super-
visors, or common council of any city, in which said highway is situated, to
erect and maintain said dam, or dig said raceway across any highway, in the
manner and opon the terms hereafter provided.

1868, ch. 54, §1: *° An act to regulate the erection of mill-dams near the highway.” Ap-
proved March 5, 1868. :

Sio. 2233. Petition for.— He shall présent to the supervisors of the town-
ship, or common coun¢il of any city, in which said highway is to be so af-
fected from the raising of such dam or digging such raceway, a petition by
him signed, setting forth the place, as near as may be, where said dam is to
be erected, or said raceway is to be dug, also the height the dam will be raised,
and the width the raceway will be dug, the purpose to which the water-power
will be applied, and such other facts as are necessary to show fully the object
of said petition.

1868, ch. 54, §2.

Sec. 2234. Noticés of.— The supervisors of any township, or common
council of any city, on receiving such petition, shall post or canse to be posted,
in three of the most public places in the township or city, notices in writing,
setting forth the time and place they will meet to make a personal éxamina-
tion of the highway to be affected by the erection of said dam or digging said
raceway, also the name of the petitioner, and the object and prayer of said
petitioner, which notices shall be posted at least ten days before the time of
meeting for such examination. '

1868, ch. 34, § 3.

Sro. 2235. Examination for.— The supervisors or common council, as
the case may be, shall meet at the time and place specified in the notice, and
proceed to examine the point at which said dam is proposed to be erected and
raceway dug, and the highway to be affected by the raising of said dam or
digging said raceway, and shall have power to subpcena witnesses, and take
testimony touching the subject of their examination. ‘

1868, ch. 54, § 4. 1

Skc. 2236. Report and record of.— The supervisors, or common council
of any city, shall, within thirty days after completing their examination, make -
a report in writing, granting or refusing the prayer of the petitioner. If the
supervisors or common council, as the case may be, grant the prayer of the
petitioner, in whole or in part, they shall fully and explicitly set out in their
report the terms and conditions upon which said right is granted to said pe-
titioner, which said repart, together with the petition, shall be duly recorded
in the township records, by the township clerk. '

1868, ch. 54, § 5.
Skc. 2237. 'When right perfected.— Whenever such petitioner, his heirs

or assigns, shall fully comply with all the terms and conditions of the report
595
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SEcs. 2238-2241.] ‘DAMS AND MILLS.

of the supervisors, or common council, as the case may be, he shall have the
right to erect and maintain such dam, or dig such raceway, and use the same
as fully as he might have done before the laying out of said highway.

1868, ch. 54, § 6.

Sko. 2238. Time for complying with this act.— Any person having
already erected such a dam or dug such a raceway as above provided for,
shall have the right to avail himself of the provisions of this act within one
year by complying with the same as above provided.

1868, ch. 54, § 7.

Sxo. 2239. Petitioner to pay all costs.— The petitioner shall pay all
costs and expenses of the proceedings and examination had by virtue of this
‘act, at his request, whether the prayer of his petition be granted or otherwise.

1868, ch. 54, § 8.
Repair oF Dawms.

Sro. 2240. Right to enfer on other lands.— That whenever, by any
-contract or by proceedings under chapter thirty-one (31) of the general stat-
utes and acts amendatory thereof, the owner of any mill-dam has heretofore
-acquired or shall hereafter acquire the right to flow the lands of another per-
son in order to maintain a head of water at said dam, and by reason of the
breaking away of any natural or artificial bank or margin of said stream,
-apon such lands of such other person, the water has become or shall become
divided from said stream it shall be lawful for the owner of said dam to enter
-upon the lands of such other person, doing no unnecessary damage, and to
repair and restore said bank so as to prevent the further diversion of the water
from said stream. ‘ v )

1879, ch, 74, § 1: *‘ An act in relation to mill-dams.” Approved March 8, 1879.

Src. 2241. -Same — Payment of damages.— That any damage that
‘may be caused to the owner of such lands by reason of such entry thereon
and the repairing of such bank shall be maintained and paid in the manner
Jprovided in said chapter thirty-one (31) of the general statutes in other cases.

1879, ch. 74, § 2. ,
596



