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328 DAMS AND MILLS. [CHAP 

*§ 22. Accounts between partners. The general and special partners shall be liable to 
account to each other for all their acts relating to the partnership aifairs, and 
the management of the concerns of the partnership both in law and equity. 
{1872, c. 55, § 3.) 

*§ 23. Fraud in conducting partnership. A party who shall be guilty of any wilful fraud 
in the affairs of the partnership shall be deemed guilty of a misdemeanor, and, 
on conviction thereof, shall be punished by fine or imprisonment, or both, in 
the discretion of the court in which such conviction is had. (1872, c. 55, § 3.) 

C H A P T E R X X X I . 

DAMS AND MILLS. 
SKCTIOX. SECTION. 
1. Erection of dams and embankments. 18.' Raising existing dams. 
2. Petition, its contents. 19. Actions for damages may be stayed. 
3-4. Commissioners—appointment—oath. 20. Costs, by whom paid. 
6-6. Notice of meeting. 21. Entry on land for surveys, e tc 
7-8. Examination ana assessment of damages— 22. Non-user of right—forfeiture. 

report. 23. Overflowing highways—raceway across high-
9. Payment of damages awarded. way. 
10-12. Appeals. 24-27, Petition—notice of meeting—examination 
13-15. Trial of appeals—damages—judgment— —testimony—report—record. 

forfeiture. 28. When the right becomes perfected. 
16. Protection of improved water powers. 29. Time for complying with act. 
17. Actions for damages. 30. Petitioner to pay all costs. 

§ 1. Erection of dams and embankments—saving clause. When any person, corpora­
tion, manufacturing company or joint-stock association is desirous of erecting 
and maintaining a dam upon the lands of such person, company or corpora­
tion, across any stream or watercourse not navigable, or outlet of any lake in 
this state, and may deem it necessary to raise the water in any such stream, 
lake or system ot lakes, by means of such dam, or by the embankment of any 
lakes in addition to such dam, or both, so as to damage, overflow, or otherwise 
injuriously affect lands not the property of such person, corporation or compa­
ny, and to maintain the same, and to raise any dam constructed, and to be 
constructed, so as to increase such overflow, the right to erect and perpetually 
maintain such dam and embankment, and to overflow such lands and use such 
water for manufacturing purposes, may be had and obtained, and compensa­
tion therefor made, by proceeding as in this act provided: provided, that noth­
ing herein contained shall be so construed as to affect or impair any rights ac­
quired, or proceedings commenced under the act of which this is amendatory; 
but such proceedings shall be in all things conducted, and the rights of 
parties determined, under the act of which this is amendatory. (As amended 
1876, c. 120, § 1.) 

Faribault v. HuUtt,, 10 M. (30) ; 14 11, 365. 
§ 2. Petition to court. He shall present to the judge of any court of record in which 

jury trials are had in the county, or if there is no such court in the county, 
then in the district in which said dam or any part thereof is to be located, a 
petition setting forth the place, as near as may be, where said dam is to be 
iocated, the height to which it will be raised, the purposes to which the water-
power will be applied, and such other facts as are necessary to show the objects 
of the petition. 

                           
MINNESOTA STATUTES 1878



31.J DAMS AXD MILLS. 329 

§3. Commissioners to be appointed. Upon the presentation of such petition, the judge 
shall appoint three disinterested residents of the county in which said dam or 
a part of it is to be erected, commissioners to meet at the place of its proposed 
erection on a day specified by such judge, and to inquire touching the matters 
contained in said petition; and the judge shall fix the fees of said commis­
sioners. 

§ 4. Oath of commissioners. Before entering' upon then: duties the commissioners shall 
severally take and subscribe an oath, before some person qualified to administer 
oaths, faithfully and impartially to discharge the duties of their appointment. 

§ 5. Public notice of meeting. At the request of the petitioner the commissioners shall 
£ive, or cause to be given, notice of the times, place and object of their meet­
ing, to every person named by said petitioner. 

§ 6. Notice to persons interested—to non-residents. At least five days' notice shall be 
given in all cases, and in case of infants such notice shall be served on their 
guardian, or on the person with whom they reside; in cases of idiots or luna­
tics, on their guardian if they have any, and if not, then on the person under 
whose care or charge they may be found; in case of femes covert, on the hus­
band as well as the feme covert; but notices to non-residents of the county or 
counties where said dam or a part of it is to be located, shall be published in 
some newspaper printed and published in the county aforesaid, or if there is 
none, then in a newspaper printed and published at the capital of the state. 
for three weeks in succession, previous to the meeting of said commissioners. 

§ 7. Commissioners to examine premises and assess damages. The commissioners shall 
meet at the time and place specified in the notice, and proceed to examine the 
point at which said dam is proposed to be erected, and the lands and real es­
tate, above and below, which will probably be injured by the erection of said 
<lam; shall hear the allegations and testimony of all parties interested, and 
shall proceed to make a separate assessment of damages which will result to 
any person by the erection of said mill-dam and its maintenance forever. 

§ 8. Beport &c to be filed—notice of filing. Within thirty days after completing their ex­
amination, the commissioners shall file the petition, their appointments, jurats, 
and a report of their doings, in the office of the clerk of said court, and 
shall give notice of the filing of said report as of their meeting. 

§ 9. Payment of damages awarded. Upon the filing of said report, the petitioners may 
make payment of the damages assessed to parties entitled to the same, in the 
manner following: first, to parties laboring under no disability; second, to 
guardians of infants, husbands, or trustees of femes covert; third, to guard­
ians of insane persons; and receipts for such payment, filed in the office of the 
clerk aforesaid, shall estop the parties receipting from all further claim or pro­
ceeding in the premises. Payments to parties residing in the state, but not in 
the county or counties where said dam or part of it is to be erected, as well as 
to the infants who have no guardian, and insane persons who have no guard­
ians, and payments to parties residing out of the state, and to persons whose 
names are unknown, and to persons who refuse to receive the payments when 
tendered, shall be made by depositing the money with the treasurer of the 
county aforesaid, who shall pay out the same upon the order of the commis­
sioners or court, take receipts for all payments, and file the same, with the 
order, in the office of the clerk of the court aforesaid, and such deposit shall 
have the same effect as the first mentioned receipts unless an appeal is taken 
by the party entitled thereto: provided, that the petitioner may, after the filing 
of the report of the commissioners, tender to any land-owner whose land is 
claimed to be flowed or injured by such dam, any sum not less than the 
amount found by the commissioners: and if such land-owner shall refuse to re­
ceive the same, and upon appeal fails • to recover a greater sum than the 
amount so tendered him, he shall be adjudged to pay all costs arising upon any, 
such appeal subsequent to said tender. (As amended 1868, c. 53, § !.)• 
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§ 10. Appeals, how taken. Appeals from the assessment made by the commissioners-
may be taken and prosecuted, in the court aforesaid, by any party interested, 
(the petitioner excepted,) not under legal disability, by husbands or trustees of 
femes covert, guardians of infants, guardians of insane persons; and in cases-
where infants or insane persons have no guardians, appeals may be taken by 
the friend of such parties; and a written notice of such appeal shall be served 
upon the appellee, as a summons in ordinary civil actions: provided, that no-
appeal shall be talcen after the eypiration of thirty days from the time of the 
notification of the filing of the report aforesaid. 

§ 11. Appeal not to hinder erection of dam, when. The erection of said dam shall not be 
hindered, delayed or prevented, by the prosecution of any appeal: provided, 
the petitioner executes and files with the clerk of the court in which the 
appeal is pending, a bond, to be approved by said clerk, with sureties,' con­
ditioned that the person executing the same shall pay whatever amount may­
be required by the judgment of the court, and abide any rule or order of the 
court in relation to the matter in controversy, 

§ 12. Bond on appeal—pending cases. The appellant shall file with the clerk aforesaid,, 
a bond with security, to be approved by the judge of said court, and in such 
sum as said judge shall determine, payable to the state of Minnesota, for the-
use of all persons interested, in which bond the proceeding appealed from shall 
be briefly recited, with condition for the due and speedy prosecution of the 
appeal, and that appellant will abide the order or judgment of the court, and 
pay the costs of appeal, if adjudged so to do by the court, in reference to the 
matter in controversy; and this section shall apply to cases now commenced 
and pending under this cliapter, where no appeal has-been perfected, as well as-
to future eases. (As amended 1875, c. 110, § 1.) 

§ 13. Questions on appeal—trial, how conducted. Appeals bring before the court the pro­
priety of the amount of damages reported by the commissioners in respect to-
the parties to the appeal; and unless the parties otherwise agree, the matter 
shall be submitted to and tried by a jury as other appeal cases, and the court 
or jury, as the case may be, shall assess the damages aforesaid, making the ver­
dict conform to the question and the facts in the case. 

Turner v. Holleran, 11M. (253). 
§ 14. Punitive damages not allowed. No exemplary or vindictive damages shall be allowed! 

by the commissioners, court or jury. 
§ 15. Judgment on appeal—contents and effect—payment—forfeiture. Upon verdicts rendered 

by juries, or an assessment by the court, judgment shall be entered, declaring 
that upon payment of the damages assessed by the court or jury, as the case 
may be, and costs, if any, the right to erect and maintain the miil-dam afore­
said, according to the petition, shall, as against the parties interested in such' 
verdict or assessment, be and remain in the petitioner, his heirs and assigns-
forever, subject to be lost as hereinafter provided; and payments of such judg­
ments may be made as payments of assessments by the commissioners as here­
inbefore provided. And unless the petitioner shall pay such assessment and 
cost within sixty days after entry of judgment, he shall forfeit all right under 
his proceeding; and no possession, use or occupancy of the premises described 
and attempted to be taken under the provisions of this act, shall be permitted 
until payment is made as herein specified. (As amended 1875, c. 110, § 2.) 

§ 16. Previously improved water-powers. No mill-dam shall be erected or maintained 
under the provisions of this chapter, to the injury of any water-power pre­
viously improved. 

Faribault v. HuJett, 10 M. (30); 14 M. 365. 
§ 17. Actions for damages, when to be brought. No action for damages occasioned by the-

erection and maintenance of a mill-dam shall be sustained unless such action. 
is brought within two years after the erection of said dam: provided, that 
such limitations shall not run against or apply to persons living on or holding. 
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government land under the pre-emption or homestead laws unti l a patent for 
the land damaged or overflowed is issued. (As amended 1876. c. 100, § 1.) 

T)v>rnt«n v. Turner, H M, (33G); 1'2 M. 137 : 451; 13 M. 524 ; 408. 
§ 18. Raising existing dams. Any person may obtain a right to maintain or raise a clam 

heretofore erected upon his own land across any watercourse not navigable, 
by complying with the provisions of this chapter, adapting his petition to the 
nature of the case. 

§ 19. Suits for damages may be stayed. Upon evidence of the commencement of proceed­
ings as provided in the second and eighteenth sections ot this chapter, the 
court before which any action for damages occasioned by such mill-dam, shall 
be instituted after the commencement aforesaid, has power to suspend any 
such action until the result of said proceedings is known. 

§ 20. Costs, by whom paid. The costs of all proceedings under this chapter, except such 
as arise or grow out of appeals, shall be paid by the petitioner, and costs of 
appeal shall be paid as the court directs. 

§ 21. Entry on land for surveys, etc. For the purpose of making "surveys and examina­
tions relating to any proceedings under the provisions of-this chapter, it shall 
be lawful to enter upon any land, doing no unnecessary injury. 

§ 22. Non-user of right—forfeiture. Any person having obtained right to erect and 
maintain, or to maintain or raise any dam under the provisions of this chapter, 
who shall not within one year thereafter begin to build (if he has not previously 
built) said dam and .finish the same, and apply the water-power thereby created 
to the purposes stated in his petition, within three years; or, in case the 
said dams and mills connected therewith are destroyed, shall not begin to 
rebuild in one year after such destruction, and finish in three years; or, having 
erected such mills, fails to keep them in operation for one year at any one 
time, shall forfeit all r ights acquired by virtue of the provisions of this 
chapter, unless at the time of such destruction the owner is an infant, or 
otherwise disabled in law. in which case the same time shall be allowed after 
the removal of such disability. 

*§ 28. Bight to overflow highway, etc.,'—raceway across highway. When any person is 
desirous of erecting and maintaining a mill-dam upon his own land across any 
watercourse not navigable, or digging a raceway across any highway, and 
deems it necessary to raise the water by means of such dam, so as to overflow 
any highway, or otherwise obstruct, impair, or render less commodious for the 
public travel, any highway, he may obtain the r ight from any township super­
visors, or common council of any city, in which said highway is situated, to 
erect and maintain said dam, or dig said raceway across any highway, in the 
manner and upon the terms hereafter provided. (1868, c. 54, § 1.) 

*§ 24. Petition to be presented—contents. He shall present to the supervisors of the 
township, or common council of any city, in which said highway is to be so 
affected from the raising of such dam or digging such raceway, a. petition by 
him signed, setting forth the place, as near as may be, where said dam is to 
be erected, or said raceway is to be dug, also the height the dam will be raised, 
and the width the raceway will be dug, the purpose to which the water-power 
will be applied, and such other facts as are necessary to show fully the object 
of said petition. (Id. § 2.) 

*§ 25. Notices of meeting, etc, to be posted. The supervisors of any township, or common 
council of any city, on receiving such petition, shall post or cause to be posted, 
in three of the most public places in the township or city, notices in writing, 
setting forth the time and place they will meet to make a personal examina­
tion of the highway to be affected by the erection of said dam or digging said 
raceway, also the name of the petitioner, and the object and prayer of said pe­
titioner, which notices shall be posted at least ten days before the time of meet­
ing for such examination. (Id. § 3.) 

*§ 26. Meeting—examination—taking testimony. The supervisors or common council, as 
the case may be, shall meet at the time and place specified in the notice, and 
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proceed to examine the point at which said dam is proposed to be erected and 
raceway dug, and the highway to be aifected by the raising of said dam or 
digging said raceway, and shall have power to subpoena witnesses, and take 
testimony touching the subject of their examination. (1868, c. 54, § 4.) 

*§ 27. Report—contents—record. The supervisors, or common council of any city, shall, 
within thirty days after completing their examination, make a report in 
writing, granting or refusing the prayer of the petitioner. If the supervisors 
or common council, as the case may be, grant the prayer of the petitioner, in 
whole or in part, they shall fully and explicitly set out in their report the 
terms and conditions upon which said right is granted to said petitioner, which 
said report, together with the petition, shall be duly recorded in the township 
records, by the township clerk. (Id. § 5.) 

*§ 28. When the right to erect dam is perfected. Whenever such petitioner, his heirs or 
assigns, shall fully comply with all the terms and conditions of the report of 
the supervisors, or common council, as the case may be, he shall have the right 
to erect and maintain such dam, or dig such raceway, and use the same as fully 
as he might have done before the laying out of said highway. (Id. § 6'.) 

*§ 29. Time for complying with this act. Any person having already erected such a dam 
or dug such a raceway as above provided for, shall have the right to avail 
himself of the provisions of this act within one year by complying with the 
same as above provided. (Id. § ?.) 

* § 30. Petitioner to pay all costs. The petitioner shall pay all costs and expenses of the 
4 proceedings and examination had by virtue of this act, at his request, whether 
&the prayer of his petition be granted or otherwise. (Id. § 8.) 

s C H A T T E R X X X I L 
m • 

^ LOGS AND LUMBER. 
S 
^SECTION. SECTION. 
'„ 1-3. Kivers deolared public highways—penalty 42. Priority of liens. 
~. for obstructing. 43-44. Papers to be filed—surveyor^ fees, how 
*" LUMBER DISTRICTS, paid and recovered. 

4,5. Number and description. 45. Discharge of lien. 
SURVEYORS OF LOGS AND LUMBER. 40-62.—Liens in first district. 

6-10. Appointment—powers and duties—oath LIEN LAW OF 1876. 
and bond—deputies. 63. Who may have lien—extent—not to be 

11-14. Surveys of logs, etc.—scale-bill and record waived. 
—rules for measuring—record of survey— 64. Statement to be filed—suit to be brought. 
rule to be posted—Scribner's rule—scale- 65-66. Attachment to enforce lien. 
bill for boom-owner. 67. Security not required of plaintiff—release of 

15. Transfer of logs—scale-mark—delivery of attachment. 
scale-bill. 68. Parties—intervention. 

16. Fees of surveyors—lien, how enforced. 69-70. .Findings of court or Jury—judgment—exe-
17. Books of record—form and contents—records, cution—levy and sale—title acquired by 

etc., as evidence. purchaser. 
18. Orders for scaling—record and effect. 71. Payment and collection of boomage, etc., by 
19. Certificate of record or transfer of log-mark officer. 

—transfer invalid unless recorded. 72. Lien not defeated by taking note. 
20. Log-mark to be recorded before scaling, etc. 73. Pleading in actions. 
21. Eeport to legislature. 74. Filing of papers by surveyors. 
22. Instruments affecting title to logs to be re- 75. Assignment of claims, etc. 

corded. 76-77. Act confined to laborers—when to take 
23-26. Survevor of first district—duties—deputies effect—repealing clause. 

—fees'. LIEN OF LOG-OWNERS. 
RECORD OF MARKS, AND MUTILATION THEREOF. 78-79. Lien where owner is required to ' .ive 
27, 28. Marks to be recorded before logs are cut— logs of others—enforcement. 

sale of mark—logs not marked—prior 80. Booms for logs exempted. 
transfers legalized. CONVERSION OF LOGS. 

29,30. New records in second district. 81. Fraudulent intermixture of logs. 
31-33. Stealing logs—injury to mark—f;i e marks 82. Accidental intermixture. 

—receivers of stolen or mutilated logs— DAMS FOR SLUICING LOGS, ETC. 
penalty for scaling such logs. 83-S7. Licenses—when, and by and to whom 

SIDE BOOMS. granted—how executed—notice of appli-
34,35. Turning out logs—injury to booms. cation—bond of licensee. 

LIENS. 88-89. Rates of toll--lien for tolls—enforcement 
36-38. Lien of laborer—conditions precedent— of lien. 

claim to be filed—contents of claim. 
39-41. Enforcement of lien—attachment—judg­

ment—how executed. 
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