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§5285-20

commission, and the commission shall at all times
have access to such accounts, records and memoranda
and may at any time examine livestock purchased by
buyer and may take such action as it deems necessary
to prevent cr .discover violations of this act. (Act
Apr. 20, 1935, c. 216, §9.)

5285-20. Scales must be tested regularly.—The
buyers of slaughter livestock operating at concentra-
tion points shall have the scales upon which the ani-
mals are weighed, inspected and tested by a scale in-
spector of the state department of weights and meas-
ures at least once every thirty days at their own ex-
pense. All such scales shall be tested up to the maxi-
mum draft that may be weighed on the scales. (Act
Apr. 20, 1935, c. 216, §10.)

5285-21. Livestock must be fed betore weighing.
—The seller may require the buyer of his livestock to
give the livestock such feed as it will consume during
a two-hour period prior to weighing, the feed to be
furnished by the buyer at the expense of the seller,
and after such feeding the animals shall be given by
the ‘buyer free access to water until their thirst is
fully quenched. 1If, however, feeding is omitted, the
actual scale weight shall apply as the sole basis for
settlement with the shipper. (Act Apr. 20, 1935, c.
216, §11.)

CH. 28A—DEPARTMENT OF WEIGHTS AND MEASURES

5285-22. Bonds to be filed with secretary of state.
—AIll bonds required by this act shall be filed with
the secretary of state. Suit may be brought thereon
by any person injured by the misconduct of the
principal. (Act Apr. 20, 1935, ¢. 216, §12.)

5285-23. Violations to be gross misdemeanor.—
Any person who shall violate any of the provisions of
this act, and for which violation no penalty is here-
inbefore specified, shall be guilty of a gross misde-
meanor and shall be punished for each such offense
by a fine of not less than $100.00 nor more than $1,-
000.00, or by imprisonment in the county jail for not
less than 30 days nor more than one year, or by both
such fine and imprisonment. (Act Apr. 20, 1935, c.
216, §13.) )

5285-24. Acts severable.—If any part or provi-
sion of this Act shall for any reason be adjudged by
any court of competent jurisdiction to be invalid, such
judgment shall not impair nor invalidate any other
part or provision in the remainder of the Act; and if

.any part or provision of this Act shall for any reason

be adjudged by any such court constitutionally inap-
plicable to any case within the terms of such part or
provision, such judgment shall not impair or invali-
date such part or provision as applied to any other
type of case within their terms. (Act Apr. 20, 1935,
c. 216, §14.)

CHAPTER 28A-1
Telephone Companies

5287. Construction of “Telephone Company."

A telephone company after expiration of term of its
original franchise, which was conditioned upon its fur-
nishing to city free poles, wires, conductors, and conduits
for its separate police and fire alarm systems, cannot be
compelled by Railroad and Warehouse Commission to
furnish such facilities to city; such use of its property
not being a public use subject to commission supervision,
but a strictly private use, to be covered, If at all, by
voluntary contract. City of St. Paul v. T., 193M484, 258
NW822." See Dun. Dig. 9583a.

5289. Rates to be fair and reasonable.

Co-operative farm line telephone companies come un-
der jurisdiction of commission as provided in this section.
Op. Atty. Gen., Mar. 2, 1933.
. Issue of confiscation as to telephone rates must be
submitted to a judicial tribunal for determination upon
its own independent judgment as to both law and facts.
Western Buse Telephone Co. v. N., 188M524, 248NW220.

In determining rates, rural subscribers are not entitled
to have considered proflts made from advertisement in
telephone directories. " Id.

5290. Schedule of rates, etc. -

Interstate business of telegraph and telephone com-
panies comes under the federal law regulating commerce
1(\11\%'?%1'8 U. 8. Code. Title 49, Chap. 1.). 173M424, 217

A telephone company after expiration of term of its
original franchise, which was conditioned upon its fur-
nishing to city free poles, wires, conductors, and conduits
for its separate police and fire alarm systems, cannot be
compelled by Railroad and Warehouse Commission to
furnish such facilities to city; such use of its property
not being a public use subject to commission supervision,
but a strictly private use, to be covered, if at all, by
voluntary contract. City of St. Paul v. T, 193M484, 258
NW822. See Dun. Dig. 9583a. .

5291. Commission to fix reasonable rates.
Western Buse Telephone Co. v. N., 188M524, 248N'W220;
note under §5296.

5295. Connections between telephone companies

not discontinued.

In determining swhether one is guilty of an offense
under §5310 in severing the connection between a com-
pany’s exchange and the rural telephone company, the
fact that the connection was made under private arrange-
ments and not pursuant to an order of the Railroad and
Warehouse Commission would be immaterial, Op. Atty.
Gen., April 7, 1931,

A nonstockholder served by co-operative farm line tele-
phone company has no enforceable right where majority
of stockholders disconnect line from .exchanges of other
companies. Op. Atty. Gen,, Mar. 2, 1933,

5206, Telephone companies required to permit

physical connection.

Right 'to compel physical ¢onnection between telephone
companies rests entirely in statutory law. Western Buse
Telephone Co. v. N,, 188M524, 248NW220.

Any rate for switching services between telephone
companies is confiscatory if insufficient to constitute
reasonable return on value of property used and services
required. .

A sound method of apportionment of property jointly
used in switching services is to base apportionment upon
use which includes volume of trafic. Id.

Commission may disregard its own rules, which pro-
vide a method of determining cost of service stations’
i\ivitching. when they are found inadequate or obsolete.

Value of use is not shown by gross earnings. Id.

Neither joint property nor joint traffic expense can
be apportioned on the per circuit basis. Id.

Testimony by competent valuation experts who have
recently examined property and made estimates is pref-
erable to mere calculations based on averages and as-
sumed probabilities based on official reports. Id.

First step in arriving at value of telephone plant, or
any public utility, is to ascertain it reproduction cost
new, less depreciation., Id.

Depreciation is that diminution in value of property
which takes place in physical thing and is ascertained
by physical inspection. Id.

Depreciation which has been overcome by repairs and
replacements is not considered. .

In fixing rate, company is entitled to any increase in
value of property since it was acquired, but must stand
loss of any shrinkage in value. Id.

Profits of the past cannot be used to sustain con-
fiscatory rates for future. Id.

Rural companies receiving switching services are not
entitled to credit for .use of their lines and facilities
by local exchange. 1d.

Fact that company owning local exchange also owns
toll lines occupying positions on its gswitchboard does not
entitle rural subscribers to have toll lines share in ex-

pense incurred by exchange back of switchboard so as -

to, in any way, affect ratea to be paid by them. Id.

5297. Free or reduced rates to officers, etc.

A telephone company after expiration of term of its
original franchise, which was conditioned upon its fur-
nishing to city free poles, wires, conductors, and conduits
for its separate police and fire alarm systems, cannot be
compelled by Railroad and Warehouse Commission to
furnish such facilities to city; such use of its property
not being a public use subject to commission supervision,
but a strictly private use, to be covered, if at all, by
voluntary contract. City of St. Paul v. T, 193M484, 258
NWwW822. See Dun. Dig. 9583a.

5299. Commission to grant authority for construct-
ing telephone lines.

Duplication of telephone service is not to be regarded
as contrary to the policy of the state, and it is to be
permitted if the commission considers that it will pro-
mote public convenience by reducing rates so as to make
it flnancially possible for greater number of persons to
be served. Op. Atty. Gen. (98a-13), July 12, 1934,
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CH. 28A-1—TELEPHONE COMPANIES

5302. Municipalities given right to operate tele-
phone exchanges.

Village council may sell or lease its telephone ex-
change without submission to electors. Op. Atty. Gen,
Apr. 16, 1929, :

5306. Companies given right to purchase property
of other companies with consent of commission.

Section applies to sale of telephone exchange by a
village. Op. Atty. Gen., Apr. 16, 1929.

Commission having consented to purchase of one tele-
phone corporation by another had no_ power to there-
after revoke such order, and could take no official in-
terest in proceedings before interstate commerce com-
mission. Op. Atty. Gen., May 10, 1933.

5308. Mode of precedure for appeals from decisions

~ of commission, :

Issue of confiscation as to telephone rates must be sub-
mitted to a judicial tribunal for determination upon its
own independent judgment as to both law and facts.
Western Buse Telephone Co. v. N., 188M524, 248NW220.

Rate making is a legislative and not a judicial function.
I4.

5310. Violation a gross misdemeanor.

In determining whether severing of connections would
be a violation of §5295, the fact that the connection be-
tween the lines of the companies was made under a pri-
vate arrangement would be immaterial. Op. Atty. Gen,,
Apr. 7, 1931.

In a prosecution for severing connections of lines of
two companies in violation of §5295, complaint must
allege sufficient facts to bring both companies within the
definition of the term “telephone company” as set forth
in §5287. Op. Atty. Gen., Apr. 7, 1931,

5312. Town boards may construct telephone systems
for fire protection.

Where an organized township constructs and main-
tains a town telephone system, under §§5312 to 5316 and
furnishes ordinary telephone service thereby to private
residents of township, town is engaged in operating a
public utility and_is liable for negligence of its officers
and agents in so doing. Storti v. T., 194M628, 261NW463.
See Dun. Dig. 9658. .

Fact that township owned telephone system is also
operated in part for governmental purposes, for pro-
tection from forest and prairie fires, promoting {)ublic
welfare, public health, and public safety, and facilitating
work of gublic improvements, does not exempt town from
liability for negligence in operating a public utility. Id.

A township telephone company organized under State
Fire Protection law has no authority to buy an interest
in an adjoining exchange without a vote of the township
voters. Op. Atty. Gen., Aug. 6, 1931. )

On dissolution of township, it is discretionary with
county board to maintain or refuse to take over town-
ggég telephone lines. Op. Atty. Gen. (98c-3), July 28,

5314. Tax levy for comstruction.

Where levy for one year is insufficient to construct
telephone system the levies of several years may be
accumulated until the fund is sufficient for the purpose.
Op. Atty. Gen.,, Apr. 24, 1930. :

Town board has no authority to use the road and
bridge fund to keep up the operating expenses of a town-
ship telephone company organized under State Fire Pro-
tection law. Op. Atty. Gen., Aug. 6, 1931,

It was not the intention of the legislature that main-
tenance cost be paid by the township, and a town board
has no authority to levy a tax to take care of non-pay-
ment of delinquent telephone fees. Op. Atty. Gen.
(98¢c-3), July 28, 1934, - .

5318. Private owners may sell telephone lines to
township—Railroad and Warehouse Commission to
fix value..—When, under the provisions of this act,
a township telephone system shall be established in
any township wherein any of the inhabitants of such
town are already provided with telephone service
furnished by any other telephone company, person or
persons, such township shall, when so requested by
said telephone company, person or persons, acquire
from said telephone company all telephone equip-
ment used by said telephone company, person or per-
sons, in furnishing telephone service to the inhabit-
ants of such township exclusively. For the purpose of
determining the purchase price of such equipment
application shall be made to the state railroad and

§5319

warehouse commission, whose duty it shall be there-
upon to determine the just compensation which the
owner of such telephone equipment is entitled to re-
ceive therefor from the township. Before deciding
upon such compensation, said commission shall at
a public meeting which may be adjourned from time
to time hear all interested parties on the question in-
volved. The commission shall by order fix the com-
pensation and furnish a copy of its order to the town-
ship, and to the telephone company, person or per-
sons concerned. An appeal may be taken to the dis-
trict court of the county wherein such township is situ-
ated from that part of the order fixing the compensation
to be paid, within thirty days, by either party, which ap-
peal shall be tried the same as other appeals hereunder;
if no such appeal is taken the order of the commis-
sion shall become final at the end of thirty days, and
when appeal is taken the decision of the district court
or of the supreme court, if taken there from the dis-
trict court shall be final. i )
When, under the provisions of this act a township
telephone system has been established in any town-
ship, and it has been determined by the board of
supervisors of gsaid township tr be for the best interest
of public service and all parties concerned, to sell and
transfer said township telephone system to any tele-
phone company, person or persons giving service orgar.-
ized for that purpose and qualified to purchase said sys-
tem and operate the same, the said board or supervisors
shall have authority to sell, transfer, and convey said
township telephone system upon such reasonable price
and terms as it may determine, provided, that there
shall be presented to the board of supervisors by a peti-
tion signed by at least twenty-five per cent of the free-
holders of said township asking.the sale thereof, and,
if such sale and agreed sale price be approved at an
annual or special town meeting, it being stated in the
notice of such annual and special meeting that the
proposition will be considered thereat, by sixty-six
per cent of the legal voters attending such meeting.
If any township telephone lines are sold under the
provisions of this act, and the township has there-

" tofore issued bonds for the construction thereof, and
.any part of said bonds are then,outstanding and un-

paid; the entire consideration received from the sale,
or such part as may be necessary, shall be held and
applied only for the payment and retirement of such
bonds. (’21, c¢. 439, §7; Apr. 11, 1929, c. 150, §1.)

A town board is without power to give away an inter-
est which it has purchased in an adjoining exchange. Op.,
Atty. Gen, Aug. 6, 1931.

5819. Town boards to manage.—The town board of
supervisors of any such township is hereby vested with
all necessary authority to manage, maintain and oper-
ate any township telephone system constructed under
the provisions of this act, and, to that end, may,
among other things, contract for the connection of
such township lines with exchanges owned by others
for switching, lease the system for a reasonable com-
pensation, local exchange and toll connections, hire
and discharge such employees as may be necessary
to operate and maintain such township system, estab-

-lish rules and regulations, and, subject to the ap-

proval of the railroad and warehouse commission
establish and from time to time change rates and
charges, covering the sgervice furnigshed to the
users. (’21, c. 439, §8; Apr. 11, 1929, c. 150, §2.)

Town board may cancel out and refuse to connect with
another exchange and operate its telephone service by
house to house calls without a central exchange con-
nection. Op. Atty. Gen., Aug. 6, 1931,

Town board has no authority to use the road and
bridge fund to keep up the operating expenses of a town-
ship telephone company organized under State Fire Pro-
tection law. Op. Atty. Gen, Aug. 6, 1931, *
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