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CH. 23—DEPARTMENT OF LABOR AND INDUSTRIES

arises from an attack upon the character or conduct
of such judge and if the attack occurred elsewhere
than in the presence of the court or so near thereto as
to interfere directly with the administration of justice.
Upon the filing of any such demand the judge shall
thereupon proceed no further, but another judge shall
be designated in the same manner as is provided by
law. The demand shall be filed prior to the hearing
?1 Gthglclo;ltempt proceeding. (Aect Apr. 22, 1933, c.

4260-12. Definitions.—When used in this Act and
for the purposes of this Act— .

(a) A case shall be held to involve or to grow
out of a labor dispute when the case involves persons
who are engaged in the same industry trade, craft or
occupation; or have direct or indirect interests therin;
or who are employees of the same employer; or who
are members of the same or an affiliated organization
of employers or employees; whether such dispute is
(1) between one or more employers or associations
of employers and one or more employees or associa-
tions of employees; (2) between one or more employ-
ers or associations of employers and one or more em-
ployers or associations of employers; or (3) between
one or more employees or associations of employees
and one or more employees or assoclations of employ-

ees or when the case involves any conflicting or com- .

peting interests in a ‘labor dispute” (as hereinafter
defined) of ‘“persons participating or interested”
therein (as hereinafter defined). i

(b) A person or association shall be held to be
a person participating or interested in a labor dispute
it relief is sought against him or it, and if he or it
is engaged in the same industry, trade, craft, or
occupation in which such dispute occurs, or has a
direct or indirect interest therein, or is a.member,

officer, or agent of any association composed in whole

or in part of . employers or employees engaged in such
industry, trade, craft, or occupation. )

(¢) The term “labor dispute” includes any con-
troversy concerning terms or conditions of employ-
ment, or concerning association or representation of
persons in negotiating, tixing, maintaining, changing,
or seeking to arrange terms or conditions of employ-

ment, regardless of whether or not the disputants .

stand in the proximate relation of employer.and em-
ployee. C

(d). The term “court of the State of Minnesota”
means any court of the State of Minnesota whose
jurisdiction has been or may be conferred or defined
or limited by.Act of Legislature. (Act Apr, 22, 1933,
c. 416, §12.) _—

ftﬂc'lalm for damages for past breach of contract is not
a “labor dispute,” and an injunction to prohibit picket-
ing to force a settlement 1s not forbidden. Jensen-v. 8.,
194M58, 259NW811. See Dun. Dig. 9674.

4260-13. Provisions separable.—If any provision of
this Act or the application thereof to any person or
circumstance is held unconstitutional or otherwise
invalid, the remaining provisions of the Act and
the application of such provisions to other persons
or circumstances shall not be affected thereby. (Act
Apr. 22, 1933, c. 416, §13.) '

§4261

4260-14 Inconsistent acts repealed.—All Acts and
parts of Acts in conflict with the provisions of this
Act are hereby repealed. (Act Apr. 22, 1933, c. 418,
§14.)

4260-15. Application.—This Act shall not be held
to apply to policemen or filremen or any other public -
officials charged with duties relating to public safety.
(Act Apr. 22, 1933, c. 416, §15.) :

4260-21. Injunctions between employers in labor
disputes.—Whenever any group of employers of la-
bor, residing or operating in this state, have, by
written agreement between themselves, agreed upon
certain minimum wages to be paid to their employ-
ees, hours of labor, and/or other conditions of em-
ployment, and such agreement is wilfully violated,
then, in that event, any one or more of such employ-
ers, parties to the agreement, may, by an appropriate
action in a district court, make application for a re-
straining order, and/or temporary injunction, and/
or permanent injunction, against the party or parties
so violating said agreement, to restrain the violation
thereof as to the minimum wages, hours of labor and
the other conditions of employment specified in said
agreement, and proof of wilful violation of said agree-
ment in respect to any or either thereof, shall be suffi-
cient grounds for the issuance of such restraining
order and/or temporary injunction and/or permanent
injunction. (Act Apr. 24, 1935, c. 292, §1.)

4260—22. Limitation of act.—This act shall not
apply to actions to enjoin the violation of open or
closed shop agreements nor to actions to enjoin the
violation of agreements or so-called -codes of fair
competition made or established pursuant to any
state or Federal law. (Act Apr. 24, 1935, c. 292,
§2.)

4260-28. Application of act.—The provisions of
Laws 1933, Chapter 416 [§§4260-1 to 4260-15], shall
not apply to actions or proceedings to which this act
applies. (Act Apr. 24, 1935, c. 292, §3.)

4260-23% .
COMMON LAW

DECISIONS RELATING TO TRADE UNIONS
IN GENERAL

1. Rank and senlority.

A rule, which providgs that a fireman who fails in his
third examination for promotion to the position of engi-
neer ‘“shall be assigned and rank as the oldest extrg..
fireman on the seniority district at the time he fails,
reranks such fireman on list as if he had originally come
into service as of a date prilor to senior on extra board
and junior to lowest man on regular runs., Casey v. B,
197TM189, 266NWT737. See Dun. Dig. 9674,

In action by employee of railroad for damages for
breach of contract of employment made in hig behalf by
shop craft organization, court did not err in granting de-
fendant's, motion for a directed verdict because of lack of
proof of a breach., Florestano v. N., 198M203, 269NW407.
See Dun, Dig. 9674.

2, Remedies of members,

Provisions of the constitution of a voluntary nonprofit
labor organization, requiring as a condition precedent
to a resort to the courts, in any matter in which a mem-
ber thereof feels aggrieved by the action of the organi-
zation or its officers, that such member first exhaust all
remedies open to him within the organization, are valiqd,
if the remedies so provided are reasonable..  Skrivanek v,
B., 198M141, 26INW111l. See Dun. Dig. 4834.

CHAPTER 23A
Workmen’s Compensation Act

PART 1

COMPENSATION BY ACTION AT LAW—MODIFI-
CATION OF REMEDIES ‘

4261. [Repealed.] .

Repealed, effective July 1, 1937, by Laws 1937, c. 64,
§10, §4272-10, post.

1. In general,

See also notes under §4326. , .

174M369, 219NW292; 174M362, 219NW293; 174M491, 219
NWwW8g69.

Liberal construction of law. 174M227, 218NW882; 177

Mb503, 226N'W428.

Evidence sustains ﬂndin‘g that employee sustained an
accidental injury from which a sarcoma resulting in his
death developed and that the injury was the cause of his
death. Hertz v. W, 184Ml, 237TNW610. See Dun. Dig.
10396.

Death of employee in automobile of another employee
at railroad crossing while on way to work, held not com-
pensable. Xelley v. N., 190M291, 2651NW274. See Dun.
Dig. 10403, 10405.
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§4262

Evidence supports finding that burns on face and hands
caused combined degeneration of the spinal cord. Soren-
son v, L., 190M406, 251NW901. See Dun. Dig. 10410.

Compensation act should receive a broad and liberal
construction in interest of workman to carry out its pol-
icy. Nyberg v. L., 192M404, 256 NW732. See Dun. Dig. 10385.

Death of city fireman, accidentally killed while work.
ing under orders of his chief, in attempted rescue of men
asphyxiated in a well just outside city limits, held to
have been due to accident arising out of and in course of
his employment. Grym v. C, 193M62, 25TNW6E61. See
Dun. Dig. 10404.

Act is to be liberally construed. XKeegan v. K., 194M
261, 260NW318. See Dun. Dig. 10385.

Compensation is not founded upon negligence, and no
question of negligence arises unless it be claimed that
injury was caused by willful negligence of employee.
Lewis v, C., 196M108, 264NW581. See Dun. Dig. 10396,

Decedent’'s death caused by poison gas used in fumi-
gating mill where he was employed held not to arise
out of and in the course of his employment because he
violated his employer’'s instructions in entering -mill. An-
derson v. R, 196M358, 267TNW501, See Dun, Dig. 10400.

In action for damages for pulmonary tuberculosis al-
leged to have been contracted while in defendant’'s em-
ploy though violation of §§4172, 4173, 4174, 4176, court
properly ordered judgment for defendant because cause
of condition was wholly within field of speculation and
conjecturc. O'Connor v. P, 197TM534, 267TNW507. See
Dun. Dig. 5869.

Law in force at time accident occurred, resulting in
death and right to compensation, determines rights of
parties. Herzog v. C., 199M352, 272NW174. See Dun.
Dig. 10388.

Substantive rights of parties are fixed by statutes in
force at time of accident out of which liability arises.
Schmahl v, S, 274NW168. See Dun. Dig. 10388,

Workmen's Compensation Act would be constitutional
if amended, so as to deprive employer and employee of
right of election. Op. Atty. Gen. (523a-13), Dec. 18, 1934.

Conflict of laws. 20MinnLawRev19,

2. Accident,

See notes under 84326,

3. Arising out of and In the course of employment.

See notes under §4326.

42062 to 4267. [Repealed.]

Repealed, effective July 1, 1937, by Laws 1937, c. 64,
§10, §4272-10, post.

A servant who unnecessarily exposes himself to the
hazards of flying particles of rock which result from the
unloading of large rocks upon other rocks by a derrick
equipped with a grappling contrivance, assumes the risk
of injury as a matter of law. Wickman v. P., 184M431,
238N'W888. See Dun. Dig. 5974.

Evidence held to support finding that employee remov-
ing tire from rim was not guilty of violating explicit
orders of his employer in using tools with which he was
injured. Chamberlain v. T. 198M274, 269NW525. See
DPun, Dig. 10400,

Annotations under §4263, :

Where employee is injured from defect in a simple tool,
an employer not under the Workmen’s Compensation Act
has no need of the defenses of which he is deprived by
that act. Hedicke v. H, 185M79, 239NWS896. See Dun.
Dig. 5888.

Annotations under 84267.

Wegersley v. M., 184M393, 238NW792,

Attorney fees cannot be collected out of award unless
approved by commission. 180M388, 231NW193.

PART II

ELECTIVE COMPENSATION

4268. [Repealed.]

Repealed, effective July 1, 1937, by Laws 1937, c. 64,
post, §4272-10.

Cited without application. 172M178, 215NW204.

1. In general.

Persons subject to and within the terms of the Wis-
consin Workmen's Compensation Act are confined to it
for their remedy. 176M592, 224NW247.

Finding that bank officer on a ‘“good will tour” was
not acting within the scope of his employment, sus-
i%g;)id' Quast v. S, 184M329, 238NW677. See Dun. Dig.

Finding that one cleaning and painting smokestack
for specified amount was employe, sustained. Fuller
v. N., 248NW1756. See Dun. Dig. 10395(65).

One, otherwise an employee of a township, is not de-
prived of right to compensation because, at time of in-
jury, he happened to be working out relief theretofore
furnished by him by government agencies. Cristello v.
T., 195M264, 262N'W632. See Dun, Dig. 10394,

Whether one painting cornices of a building for a lump
sum, employer furnishing materials and painter the tools,
was an employee or an independent contractor, held
question of fact for industrial commission. Rick v. N,
196M185, 264NW685. See Dun, Dig. 10395,

An employee engaged in maintenance and upkeep of a
home and whose duties include care of gardens, lawns,
and like things, as well as miscellaneous duties of a
caretaker, is a domestic servant. Anderson v, U, 197M
618, 26TN'W517, 927. See Dun. Dig. 10394.

CH. 23A—WORKMEN’S COMPENSATION ACT

Section excludes both domestic servants and persons
whose employment is casual, and_domestic servants’ em-
ployment need not be casual. 1d.

True test of domestic service is nature of employment
and its relation to home, and it is not material that
servant’s wages are paid by another than one who uses
premises as a home., 1d

1njuries of an employee cannot be classified under
both §4268 and §4327. Clark v. B., 195M44, 26INW596. See
Dun. Dig. 10398.

Conflict of laws. 20MinnTL.awRev1).

2, Farm laborers.

One employed to milk, and take care of barns on
dairy farm, conducted principally for supplying the
dairy products and vegetables consumed by’ the students
at a collegze owned and conducted by the employer, is a
farm laborer. 176M100, 222NW526.

Employe in industrial business was not a farm labor-
er, though sometimes required:to do farm work for his
employer. 177TM503, 226NW428.

Employee of commercial thresherman,and cornshred-
derman, held not a ‘“farm  laborer,” though operating
silo flller at time of Iinjury. ' 178M512, 227TNWGE61,

Neither task:-on which, workman is engaged at moment
of injury, nor place where it is being performed is test
of whether he is “farm laborer,” and carpenter repairing
buildings on farm owned by bank. was not a “farm
laborer.” 180M40, 230NW124, : .

In determining whether a workman is a farm laborer,
nature of employment is test rather than particular
item of work he is doing when Injured. Hebranson v.
F., 187M260, 245NW138. .

Finding that one working on farm owned by creamery
corporation was ‘farm laborer,” sustainéd. Hebranson
v. K., 187TM260, 245NW138. See Dun. Dig. 10394,

Farmer electing to come under compensation act, held
within such act at time of injury to one caring for
sheép. Wilson v, T. 188M97, 246NW542, See Dun. Dig.
10389.

214, Domestic servants. .

L.ocal undergraduate chapter of a national sorority
held not liable for* compensation, injured employee hav-
ing been at time of injury engaged in -domestic service.
Fingerson v. A, 197TM378, 26TNW212. . See Dun. Dig. 10394.

3. Casual employment—See note under §4326.

One owning home and four resident properties was
not carrying on a business or occupation with respect
to one doing odd jobs on the houses. Billmayer v. 8.,
177M465, 2256N'W 426,

One doing odd jobs about a house with respect to
storm.windows and small -repairs, was a ‘casual.” Bill-
mayer v. 8., 177TM465, 225NW426.

Child of one in charge of store was not an employe
while volunteering brief and uncompensated service in
the store. 175M579, 222NW275.

One owning home and four resident properties was not
carrying on a business or occupation with respect to
one doing odd jobs. Billmayer v. 8., 177TM465, 225NW

6.
Though Interior decorating for an insurance company
wag casual work, still it was “in the usual course of the

trade, business, profession, or occupation of the em-
leloye{b’;MCardinal v. P, 186M534, 243NW706. See Dun.
. .

To be excluded from compensation on ground that
employment was casual, employment must be both
casual and not in usual course of business. Ostlie v. D,
180M34, 248N'W283. See Dun. Dig, 10394(50).

Work of installing electric wiring in apartment on
second floor of building held not in usual course of em-
ployer’'s business. Td.

Property man in circus was “employe” of fraternal
organization operating circus for one week, but his em-
ployment was ‘‘casual” and not in usual course of busi- -
rll(t)a;‘?&(s}g.)ouser v. O, 189M239, 248NW827, See Dun. Dig.

Cutting of timber, part of which farmer turned over
to son in payment of obligation held casual and inciden-
tal to his farming. Hagelstad v. U, 190M513, 252NW430.
See Dun. Dig. 10394, 10404.

To exclude an employee from compensation act,-two
facts must exist, employment must be casual and not
in usual course of business of employer. Id.

To be excluded from act, it must appear that employ-
ment was both casual and not in usual course of trade,
biusiness, professional, or occupation of employer. Colo-
simo v. G., 199M600, 273NW632. See Dun, Dig. 10394(50).

Employment by husband of owner of building of one
to assist in repairing building, part of which was to be
used as dwelling and part as a beer tavern to be operat-
ed by husband was casual, but in usual course of trade,

.business profession or occupation of employers. Id.

4269. [Repealed.] :

Repealed, effective July 1, 1937, by Laws 1937, c. 64,
post, §4272-10. ° S

1. In general. -

Green v. C., 189M627, 260NW679: note under §4326.

The Compensation Act is contractual in the sense that
neither employer nor employve is obliged to accept its
provisions nor is bound by them unless he agrees to be
so. 175M161, 220N'W421.

Commission could not find accident “intentionally self-
inflicted” because employe violated rule with respect to
reporting slightest accidental injury. Clausen v. M,
186M80, 242N'W397, See Dun. Dig. 10399,
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CH. 23A—WORKMEN'S COMPENSATION ACT

Time for giving notice commences from occurence of
disability and not time of accident resulting in latent
llx(l)ﬁay Clausen v. M., 186M80, 242NW397. See Dun. Dig.

Finding that death following heat stroke arose out -

of employment sustained. Pearson v. F. 186M155, 242
NW721. See Dun. Dig. 10404,

Compensation is legal indebtedness upon which in-
terest accrues from date each installment should have
been made, Brown v. C., 186M540, 245NW145,
Dig. 4879, 10413. )

Finding that injury to office manager from accidental
discharge of gun in another building did not arise out
of employment, was sustained. Auman v. B., 188M256,
246N1W889, See Dun. Dig. 10405,

Industrial commission on appeal from referee should
have considered settlement agreement by which em-
ployee released claim to doubtful injury. Worwa v. M,
192M77. 2565NW250. See Dun. Dig. 1 : :

An agreement between an injured employee and his
-employer., to payv employee same wage weekly he was
earning before injury, regardless of his ability to work,

and employvee to pay over to employer weekly compen- .

sation paid by latter’s insurer, is. not prohibited by

statute nor against public policy: but it is invalid where |
its effect is to lessen employee’'s compensation prescribed :

by Workmen's Compensation Act. Ruehmann v. C.,, 192
M596, 257N'W501. See Dun. Dig., 10418,

In action by employee to.recover of employer part of '
money paid it by plaintiff, under arrangement whereby -

employer paid full wages and received compensation,
finding of a referee of industrial commission that insurer
had paild plaintiff full compensation prescribed by law
presents no defense. . .

When employer and. employee consent, to come under
compensation act, statute becomes part of emloyment
contract. Lewis v, C., 196M108,. 264NW581, See Dun,
Dig. 10385, - :

2. Intoxication.

Evidence held insufficlient to show that Intoxication of '

employe was the natural cause of ‘his injury. Kopp et
al. v. B, 179M170, 228N'WG559. . :

4270. [Repealed.]

Repealed, effective July 1, 1937, by Laws 1937, c. 64,

post, §4272-10,

4271. [Repealed.]
Repealed, effective July 1, 1937, by Laws 1937, ¢, 64,
§10, post, §4272-10. . :
Workmen's Compensation Act  establishes a

employe, and obligations cannot be changed by legisla-
tion subsequent to a husband's death.
184M598, 239NW761. See Dun. Dig. 10388(24), 10391,

Farmer electing to come under compensation act, held
within such act at time of injury to one caring for
sheep. Wilson v. T., 246NW542. See Dun. Dig. 10394,

. Question whether city employe may be bound by elec-
tion not to be bound by. terms of act, discussed. Op.
Atty. Gen., Aug. 17, 1932. o

Persons employed by city may not make an agreement
to walive compensation for injuries sustained on ac-
count of their physical disability or otherwise. Op. Atty.
Gen., Aug. 17, 1932, . . i .

Neither state, county, village, borough, town, city nor
school district may elect not to be bound by Part 2 of
compensation act. Op. Atty. Gen., Oct. 16, 1933.

Teacher cannot waive her legal right to compensation
1115 }115:;4 contract of employment. Op. Atty. Gen., Mar.
. An employee of a municipality or other subdivision of
the state may elect not to be bound in a written con-
tract, of ‘employment to that effect or by giving statu-
tory notice, but if municipality requires such election
by employee, it might constitute duress. Op. Atty. Gen.
(5623g-18), May 31, 1934.

Workmen's Compensation Act would be constitutional
jif amended so as to deprive employer and employee of
ﬁ)%?t of election, Op. Atty. Gen. (523a-13), Dec. 18,

Elections of employers or employees did not become
void automatically on passage of Laws 1937, ¢. 64. Op.
Atty. Gen. (523a-17), June 7, 1937.

4272, [Repealed.]

Repealed, effective July 1,
§10, post, §4272-10.

A farmer who, by posting notice and filing a duplicate
thereof with industrial commission, has elected to come
under Workmen's Compensation Act, can come from un-
der it only by giving written notice and filling proof

1937, by Laws 1937, c. 64,

thereof with commission, and he does not take himself °
'

from under act by merely failing to keep posted notice
by which he elected to come under same. Margoles v.
S., 191M358, 254NW457. See Dun. Dig. 10389. .

4272.1. Employers right to elect abolished.—The
right of an employer and employe, as it has hereto-
fore existed under section 4271, Mason’s Minnesota
Statutes, 1927, to elect not to be bound by the Work-
men’s Compensation Act is hereby abolished as to
all contracts made after the effective date of this Act.

On and after the effective date of this Act all employ- .

See Dun.

con- -
tractual relationship between the employer, insurer and .

Warner v. Z.,

§4272-3

ers and employes, except those excluded by Section 4
hereof, shall be subject to the provisions of the Work-
men’s Compensation Law, and every such employer
shall be liable for compensation, medical and other
benefits according to the schedules of the Workmen’s
Compensation Law, and all acts amendatory thereof
and supplementary thereto, and shall pay compensa-
tion in every case of personal injury or death of his
employe, caused by accident arising out of and in the
course of the employe’s employment, without regard
to the question of negligence, except injury or death
which is intentionally self-inflicted or when the in-
toxication of such employe is the natural or proximate
cause- of the injury, and the burden of proof of such
fact shall be upon the employer. The liability herein
imposed upon the employer shall extend to and bind
those conducting the employer’s business during bank-
ruptpy, insolvency or assignment for the benefit of
creditors. It is hereby made the duty of all employ-
ers to commence payment of compensation at the time
and in the manner prescribed by the Workmen’s
Compensation Law without the necessity of any agree-
ment or order of the Industrial Commission, payments
to be made at the intervals when the wage was pay-
able as nearly as may be. No agreement by any em-
ploye or dependent whether made before or after the
injury or death to take as compensation an amount
less than that prescribed by law shall be valid. (Mar.
12, 1937, c. 64, §1.)

4272.2, All employers shall be insured—exceptions.
—Every employer except the state and the municipal
subdivisions thereof liable under this Act to pay com-
pensation shall insure payment of such compensation
with some insurance carrier authorized to insure such
liability in this state or obtain an order from the In-
dustrial Commission exempting him from insuring his
!iabi]ity for compensation and permitting him to self-
Insure such liability in the manner hereinafter set
forth; provided that nothing herein contained shall
prevent any employer with the approval of the In-
dustrial Commission from excluding medical and hos-
pital benefits as required in Section 4279, Mason’s
Minnesota Statutes of 1927; provided, also, that an
employer conducting distinct operations or establish-
ments at different locations may either insure or self-
insure such other portion of his operations which may
be determined by the Industrial Commission to be a
distinct and separate risk. An employer desiring to
be exempted from insuring his liability for compensa-
tion shall make application to the Industrial Commis-
sion, showing his financial ability to pay such com-
pensation, whereupon the Commission by written
order may make such exemption as it deems proper.
The Commission may, from time to time, require
further statement of financial ability of such employer
Fo pay compensation, and may upon ten days’ notice
in writing revoke its order granting such exemption,
in which event such employer shall immediately in-
sure his liability. As a condition for the granting of
an exemption the Industrial Commission shall have
authority to require the employer to furnish such
security as it may consider sufficient to insure pay-
ment of all claims under compensation. Where the
security is in the form of a bond or other personal
guaranty, the Industrial Commission may, at any time,
either before or after the entry of an award, upon at
least ten days’ notice and opportunity to be heard,
require the surety to pay the amount of the award,
the same to be enforced in like manner as the award
itself may be enforced. (Mar. 12, 1937, c. 64, §2.)

4272-3. Liability of employer exclusive.—The
liability of an employer prescribed by the preceding
sections shall be exclusive and in the place of any
other liability whatsoever to such employe, his per-
sonal representative, surviving. spouse, parents, child
or children, dependents or next of kin, or any other
person entitled to recover damages at common-law
or otherwise on account of such injury or death, ex-
cept that if an employer other than state and the
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§4272-4

municipal subdivisions thereof, shall fail to insure or
self-insure his liability for compensation, medical and
other benefits, to his injured employes and their de-
pendents, as provided in Section 2 of this Act, an in-
jured employe, or his legal representatives or his de-
pendents in case death results from the injury, may,
at his or their option, elect to claim compensation
under the Workmen’s Compensation Law or to main-
tain an action in the courts for damages on account
of such injury or death; and in such action it shall
not be necessary to plead or prove freedom from con-
tributory negligence, nor may the defendant plead as
a defense that the injury was caused by the negligence
of a fellow servant, nor that the employe assumed the
risk of his employment, nor that the injury was due
to contributory negligence of the employe, unless it
shall appear also that such negligence was wilful on
the part of the employe, but the burden of proof to
establish such wilful negligence shall be upon the
defendant.

The State of Minnesota and the several municipal
subdivisions thereof, when not carrying insurance at
the time of such injury or death shall be regarded and
treated as self-insurers for the purposes of this Act.
(Mar. 12, 1937, c. 64, §3.)

4272-4. Application of act.—This Act shall not be
construed or held to apply to any common carrier by
steam railroad, domestic servants, farm laborers or
persons whose employment at the time of the injury
is casual, and not in the usual course of the trade,

business, profession, or occupation of his employer; .

provided, however, that an employer of farm laborers
or domestics may assume the liability for compensa-
tion and benefits imposed by Sections 1 and 2 hereof
upon employers, and the purchase and acceptance by
such employer of a valid compensation insurance
policy, which shall include in its coverage a classifica-
tion of farm laborers or domestics, shall constitute as
to such employer an assumption by him of such
liability without any futher act on his part, and such
assumption of liability shall take effect -and continue
from the effective date of such policy and as long only
as such policy shall remain in forece. If during the
life of any such insurance policy, an employe, who is

a farm laborer or domestic, shall suffer personal in- .

jury or death by an accident arising out of and in the
course of his employment, the exclusive remedy of
such employe or his dependents shall be to accept
compensation and benefits according to the Work-
men’s Compensation Act. (Mar. 12, 1937, c. 64, §4.)

4272-5. Liability of others than employer.—(1)
‘Where an injury or death for which compensation is
payable under circumstances also creating a legal
liability for damages on the part of any party other
than the employer, such party being at the time of
such injury or death insured or self-insured in ac-
cordance -with Section 2 of this Act, the employe in
case of injury, or his dependents in case of death,

may, at his or their option, proceed either at law .

against such party to recover damages or against the
employer for compensation, but not against both.

If the employe in case of injury, or his dependents
in case of death, shall bring an action for the recovery
of damages against such party other than the employ-
er, the amount thereof, manner in which, and the
persons to whom the same are payable, shall be as
provided for by the Compensation Act, and not other-
wise; provided, that in no case shall such party be
liable to any person other than the employe or his
dependents for any damages growing out of or re-
sulting from such injury or death.

If the employe or his dependents shall elect to re-
ceive compensation from the employer, then the latter
shall be subrogated to the right of the employe or
his dependents to recover against such other party,
and may bring legal proceedings against such party
and recover the aggregate amount of compensation
and medical expense payable by him to such employe
or his dependents hereunder, together with the costs
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and disbursements of such action and reasonable at-
torney’s fees expended by him therein.

The provisions of subdivision 1 of this section shall
apply only where the employer liable for compensa-
tion and the other party or parties legally liable for
damages were both either insured or self-insured and
were engaged in the due course of business, (a) in
furtherance of a common enterprise, or (b) the ac-
complishment of the same . or related purposes in
operation on the premises where the injury was re-
ceived at the time thereof, and not otherwise.

(2) Where an' injury or death for which com-
pensation is payable is caused under circumstances
also creating a legal liability for damages on-the part
of any party other than the employer, such party be-
ing at the time of such injury or death insured or
self-insured in accordance with Section 2 of this Act,
but where the provisions of subdivision 1 of this sec-
tion do not apply, or where said party or parties other
than the employer are not insured or self-insured at
time of such injury or death as provided by Section
2 of this Act, legal proceedings may  be taken by the
employe or dependents against such other party or
parties to recover damages, notwithstanding the pay-
ment by the employer or his liability to pay com-
pensation hereunder, but in such case, if the action
against such other party or parties is brought by the

| injured employe, or, in case of his death, by his de-

pendents, and a judgment is obtained and paid or
settlement is made with such other party, either with
or without suit, the employer shall be entitled to de-
duct from the compensation payable by him the
amount actually received by such employe or de-
pendents after deducting costs, reasonable attorney’s
fees and reasonable expenses incurred by such em-
ploye or dependents in making such collections or
enforcing such liability; provided that in such case if
such action be not diligently prosecuted by the em-
ploye, or if, for any reason, the court deem it neces-
sary or advisable in order to protect the interests of
the employer, the court may, upon application, grant
the right to the employer to intervene in any such
action for the prosecution thereof, as now provided
by law; provided that if the injured employe, or, in
case of his death, his dependent, shall agree to re-
ceive compensation from the employer or shall in-
stitute proceedings to recover the same or accept from
the employer any payment on account of such com-
pensation, such employer shall be subrogated to all of
the rights of such employe or dependents, and may
maintain, or, in case an action has already been in-
stituted, may continue the action, either in the name
of the employe or dependents or in his own name,
against such other party for the recovery of damages;
provided that, in such case, if such action be not
diligently prosecuted by the employer, or if, for any
reason, the court deem it necessary or advisable in
order to protect the interest of the employe, the court
may, upon application, grant the right to the employe
or his dependents, as the case may be, to intervene in
any such action for the prosecution thereof, as now
provided by law, but such employer shall, neverthe-
less, pay over to the injured employe or dependents
all sums collected from such other party or parties,
by judgment or otherwige, in excess of the amount of
such compensation payable by the employer under
the Workmen’s Compensation Act, and costs, rea-
sonable attorney’s fees and reasonable expenses in-
curred by such employer in making such collection
and enforcing such liability; provided that in no case
shall such party be liable to any person other than
the employe or his dependents for any damages grow-
ing out of or resulting from such injury or death.
(Mar, 12, 1937, c. 64, §5.)

4272-.6. Joint employers shall contribute.—In case
any employe for whose injury or death compensation
is payable under this Act shall, at the time of the
injury or death, be employed and paid jointly by two
or more employers liable for compensation under this
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Act, such employers shall contribute the payment of
such compensation in the proportion of their several
wage liabilities to such employe. If some of such
employers shall be excluded from the Act and not
liable for. compensation, then the liability of such of
them as are liable for compensation shall be to pay
the proportion of the entire compensation which their
proportionate wage liability bears to the entire wages
of the employe; provided, however, that nothing in
this Act shall prevent any arrangement between such
employers for a different distribution as between
themselves of the ultimate burden of such compensa-
tion. (Mar. 12, 1937, ¢. 64, §6.)

4272-7. Application of act.—All accidental injuries
or deaths of employees arising out of and in the
course of their employment which have and will occur
under contracts of employment entered-into prior to
the effective date of this Act shall be governed by the
Workmen’s Compensation Law in force at the time of

such injury or death notwithstanding any provision-

in this Act to the contrary.
§7.)

4272-8.
claim for legal services or disbursements pertaining
to any demand made or suit or proceeding brought
under the provisions of this Act shall be an enforce-
able lien against the amount paid or payable as com-
pensation or damages, or be valid or binding in any
other respect, unless the same be approved in writing
by the Industrial Commission if such claim arises out
of a proceeding for compensation under this Act, or
by the judge presiding at the trial in an action for

(Mar. 12, 1937, c. 64,

damages, or by a judge of the district court in settle--

ment of a claim for damages without trial. Provided
that if notice in writing be given to the employer or
his insurer or the defendant, as the case may be, of
such claims for legal services or disbursements, the
same shall be a lien against the amount paid or pay-
able as compensation, subject to determination of the
amount and approval hereinbefore provided. - (Mar.
12, 1937, c. 64, §8.)

4272.9. Act not severable.—This Act as a whole
being incompatible with the Workmen’s Compensa-
tion Act as it now exists, the provisions hereof are
hereby declared to be inseparable and if any section,
clause or part thereof shall be found invalid, then the
whole Act shall be invalid. (Mar. 12, 1937, c. 64,
§9.)

4272.10. Acts repealed.—Sections 4261, 4262,
4263, 4264, 4265, 4266, 4267, 4268, 4269, 4270, 4271,
4272, 4277 and 4291, Mason’s Minnesota Statutes,
1927, all relating to compensation, and all acts -or
parts of acts inconsistent herewith are hereby re-
pealed. . (Mar. 12, 1937, c. 64, §10.)

Section 11 of Act Mar. 2, 1937, cited, provides that the
act shall take effect on and after July 1, 1937,

4273. Minors have power to contract, etc.

Decedent having met death in an occupation prohibited

by law at his age. the case 18 not within the jurisdiction :
182M486,

of the Industrial Commission. Weber .v. B,
234NW682. See Dun. Dig. 10394(47).

4274, Schedule of compensation, * * * *

(g) If any empleye entitled to the benefits of the
Workmen's Compensation Law is'a minor and sustains
injuries resulting in permanent total or permanent
partial disability, the weekly earnings for the pur-
pose of -computing the compensation to which he is
entitled shall be the weekl,” earnings which such
minor would probably earn after arriving at legal
age if uninjured, which probable earnings shall be
approximately the average earnings of adult work-
men below the rank of superintendent or general fore-
man in the plant or industry in which such minor
was employed at thé time of hisdhjury. (G. S., §4274,
subd. g, added Apr. 19, 1929, c. 250.)

1. In general. L N

Where there is a specific schedyle for the compensa-
tion of the loss of a member and parts of'a member, no
additional payment may be exactedfor disfigurement or
digability therefrom, except for meq‘lca.l 'services to re-

e
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Legal services an enforceable lien.—No

§4274

move or cure some defect resulting from the amputa-
tion. 174M551, 219IN'WB6T.

Death of workman from cause other than the accldent
while receiving compensation for injury terminates all
rights to compensation to accrue to him thereafter. 176
M464, 223NWT73.

‘Where office assistant of attorney accidentally sprained
wrist in operating typewriter and could not operate
typewriter for three weeks, she was entitled to recover
compensation and medical fees, notwithstanding that
the employer paid her full salary during the period of
disability and retained her in the office for such work
as she could do, such payments being, in part, a gratuity.
Koppe v. H. -& T., 176M508, 223N'W787,

Evidence held to sustain finding of commission as to
duration of disability. Metcalfe v. I, 187M485, 246NW
28. See Dun. Dig. 10410. '

2. Temporary total and permanent partinl disability.

Findings of permanent partial disability of 50 per
cent, held sustained by evidence, the Commission not

being bound by undisputed expert testimony. 179M38,
228N'W169.

Finding that total temporary disablility from neurosis
had ceased, held not sustained by evidence. 180M411,

230N'W8917.

Evidence held to sustain finding that when employers
discontinued paying compensation to employe for a frac-
tured leg, the employe was totally disabled and might

be permanently partially disabled. Lund v. B, 18IM
247, 236N'W215. ee Dun, Dig. 10410,
Discontinuance of compensation to one with a frac-

tured leg was unwarranted where he was totally dis-
abled at the time, and it could not be determined what
his permanent disability might be, and such employe
was entitled to further medical ald. Lund v. B., 183M
247, 236NW215. See Dun. Dig. 10410.

Finding that one suffering hysterical paralysis render-
ing his right arm useless was totally disabled held sup-
ported by evidence. Rystedt v. M., 186M185, 242NW623.
See Dun. Dig. 10410.

Weekly wage to be paid during temporary total dls-
ability is to be ascertained by multiplying daily wage
by flve and one-half. Modin v. C., 189M517, 250NW73, See
Dun. Dig, 10410.

Degree of physical disability is not measure by which
to determine amount of an award of compensation.for
permanent partial disability. Enrico v. O., 199M190, 271
NW456. See Dun. Dig., 10410.

4. Injury to thumb or finger.

Loss of distal or first phalange of thumb and one-half
lacking one-eighth of an inch of the second or proximal
phalange thereof, was compensable .as loss of half the
thumb. 174M551, 219N'W867.

4%. Injury to legs.

‘Where there was permanent partial disability of two
legs, it was error to double compensation allowable for
a partial permanent disability of one leg as provided In
paragraphs 41 and 19, but compensation should be gov-
erned by paragraph 44.
See Dun. Dig. 10410.

‘Where there was permanent partial disability of two
legs, it was proper to double compensation allowable for
a partial permanent disability of one leg as provided in
paragraphs 19 and 41. Smith v, K., 197M5H58, 26INW633,
amending opinion in 26TNW478. Sec Dun. Dig. 10410.

43%34. Injury to eyes,

In determining extent of injuries occasioned to vision,
“correction by glasses” may be taken into consideration,
Foster ¥. S., 197M602, 268N'W631.. See Dun, Dig. 10410.

There was no total permanent disability arising from
injuries to, both eyes, where all witnesses testified that
employee had enough vision to at least distinguish ob-
jects. Id.

5. Hernia and recurring disablility.

Determination of Industrial Commission against posi-
tive and unimpeached testimony of the existence of
hernia reversed. 179M177, 228NW607. -

6. “Necessity” for retraining.

Retraining for a new occupation is necessary when it
will materially assist employe in restoring hls impaired
capacity to earn a livelihood. Vierllng v. 8., 187TM252,
246NW151. See Dun. Dig. 10410.

Evidence held sufficient to sustain a finding of referee,
that retraining in poultry business will materially assist
in restorihg employe’s impaired capacity to earn a live-
lthood, Vierling v. 8., 187TM252, 245NW151.., See Dun.
Dig. 10410. N

Upon record, industrial commission did not abuse Its
discretion by vacating an order denying additional com-
pensation for retraining and granting an application of
employe for .permission to submit further evidence.
Vierling v. 8., 18TM252, 246NW151. See Dun. Dig..10421.

7. Permanent total disability.

The provision as to payment of compensation during
period of conflnement in public Institution is applicable
to the case of partial disability where total disability
subsequently arises from non-compensable causes. Nas-
lund v, F., 181M301, 232NW342, See Dun. Diz. 10410,

Whether laborer suffering fracture of vertebra and in-
ner condyle of ankle was permanently and totally dis-
abled, held issue of fact for industrial commission. Ben-
son v. W, 189MG22, 250NW673. See Dun. Dig. 10421, .

Evidence held to sustain flnding that respondent was
permanently and totally disabled by an injury sustalned
while in course of his employment. Furlong v. N, 190M
552, 262NW656. - See Dun. Dig. 10404, 10410(15).

Smith v. K., 197M558, 267N'W478,
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Evidence held to sustain finding that man 71 years
of age was totally disabled by réason of accident., Id.
See Dun. Dig. 10406. :

8. Double disabllities.

Double disabilities coming within the 400 weeks’ pro-
visions under subdivisions 28 to 37 of §4274 relate only
53512(%\?3195(115&')““)’ of at least two members. 177M589,

9. Death resulting from injury. :

‘Where one engaged in hauling bottled goods in his
own truck at $1.25 per hour worked at irregular hours
from June 29 to July 3 and received checks amounting
to $54.81, award of $18 per weeK during dependency, not
to exceed $7,500 and funeral expenses paid, held proper
for his death. Anderson v, C., 190M125, 251INW3. See
Dun. Dig. 10412,

Dependents of a workman have a separate and ;inde-
pendent right in event of his death, and where death
occurs within six years of accident, dependents are en-
titled to compensation for death, notwithstanding that
employer and insurer made settlement with injured em-
ployee on basis of total disability, and such settlement
was approved by industrial commission. Lewis v. C., 196
M108, 264NW581, See Dun. Dig. 10418,

4275. Dependents and .allowances, * * # * * % *

(11) Compensation on remarriage of widow.—
In the case of remarriage of a widow without depend-
ent children she shall’ receive a lump sum settle-
ment equal to one-half of the amount of the compen-
sation remaining unpaid, without deduction for in-
terest, . but not to exceed two full years’ compensa-
tion. In case of remarriage of a widow who has de-
pendent children the unpaid balance of compensation
which would otherwise become her due shall be pay-
able to the mother, guardian, or such other person
as the Industrial Commission may order for the use
and benefit of such children during dependency; pro-
vided that if the dependency of the children ceases
before the equivalent of two years of the mother’s
compensation has been paid to the children, the re-
mainder of the two years’ compensation shall be pay-
able in a lump sum to the mother without deduction
for interest. The payments as provided herein shall
be paid within sixty (6¢) days after written notice
to the employer of such remarriage or that the depend-
ency of children has ceased; provided, however, that
no widow who remarries shall be held to be a widow
without dependent children when the deceased em-

ploye leaves a dependent child or children as defined |
by paragraph (b) Section 4326, General Statutes .

1923. (As amended Mar. 7, 1933, c. 61, §1.)

* & N Kk %k & &

. Sec. 2 of Act Mar. 7, 1933, cited, provides that the act
shall take effect from its passage.

Father of young man killed held not a partial de-
pendent. 173M498, 217TNW679.

Subdivision 19 is operative only when there is a par-
tial dependent. 173M498, 21TNWE79

Contributions to defendants need not be literally froin .

money earned as wages but may consist of labor. 174

M227, 218N'W882,

Nv(aot&mon-la.w marriage and proof thereof. 175M51, 220
401. )

Brother held not dependeént. 177TM332, 225NW117.

Evidence held to show that parents were dependents.
180M289, 230NWG652. -

Evidence held to sustain finding that relator was not
dependent of her brother. Hallstrom v. H., 183M334,
236N'W482. See Dun, Dig. 10411, N

The evidence sufficiently supports the finding that
father of a 24 yeéar old son accidentally killed in the
course of his employment, was not a partial dependent
of the son, Larson v. A, 184M33, 237TNW606. ‘See Dun.
Dig: 10411. . L

An illegitimate child of a woman was a ‘stepchild” of
man she subsequently married, entitled to compensation
for his death. Lunceford v. F., 183M610, 239NW§73. “See
Dun, Dig. 10411, R

Compensation to be paid a dependent widow without
children is governed by ldw in force at time of husband's
death, including amount to be paid as a lump sum
case of remarriage.
See Dun. Dig. 10388(24), 10412, . )

Conclusive presumption obtains that widow of a work-
man s wholly dependent and entitled to compensation,
even though living apart from him, 'unless it be ishown
that she voluntarily so lived. Conway v. T., 187M223,
244NW807. See Dun. Dig. 10411, . ; ‘

The $7,500 limitation on compensation for death is
total to be allowed in such cases, and, ‘'wheré widow
without children is entitled to compensation up to that
amount, nothing remains for any other dependents, and
they cannot come in and share in the $7,5600 coming to
the widow, or receive compensation in addition to $7,500
to which widow is entitled. Miller v. B, 192M242, 255
NWB835. See Dun. Dig. 10412,

“in
‘Warner v. Z., 184M598, 239NW761.

.contributions by way of gifts to them,
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Circumstance that decedent’s dependent widow was a
member of emf)lo}{er-partnership did_not relieve it or its
insurer from liability. Keegan'v. K., 194M261, 260NW
318. See Dun. Dig. 10411,

. Evidence held sufficient to support. finding that at
time of death employee was earning and contributing to
his mother’s support more than $8.00 per week. Olson
v. E., 194M458, 261NW3.. See Dun. Dig. 10412,

‘Where employee entered into an agreement to marry
on a certain date and was killed several days before date
set for marriage and after banns of marriage had been
published by church, and 81, months after death girl bore
a child of the employee, there was no marriage and child
was not entitled to compensation. Guptil v. E., 197M211,
266NW748. See Dun. Dig. 10411,

_Bvidence held to sustain finding that sister and half-
sister were not dependents, though deceased made many
Segerstrom v.
N., 198M298, 269NW641. See Dun. Dig. 10411,

. Respective rights and obligations as to compensation
and other benefits under: workmen’s compensation law
become fixed as of date of compensable accident. If ac-
cident causes death, such rights become fixed at time of
g(?glt(l)l Roos v. C., 199M284, 27INW582. See Dun. Dig.

A child ceases to be a dependent when he arrives at
age of eighteen if he is not “physically or mentally in-
capacitated from earning.”” Merchants Trust Co. v. G.,
274NW175. See Dun. Dig. 10411, - :

Minor children under age of 16 years are conclusively
pr?;;}med to be dependents. Id. .

Finding that wife had voluntarily been living apart
from employee for three years.at time of his death,
held supported by evidence.  Olson v.'D., 190M426, 252N'W
78. See Dun. Dig. 10411(33).

(11). ' -

Amended. Laws 1933, c. 61,

‘Where upon remarriage of widow employer made final
lump sum settlement .by paying half of amount of com-
pensation, other half became payable to a minor child.
St?,'lg;l)er v. C., 189M290, 24INW189. See Dun. Dig. 10388.

Subdivision 14 should be .construed with subdivision
17, and surviving partially dependent parent is entitled.
to thirty-five forty-fifths of original award. Peterson v.
M., 195M359, 263N'W117. See .Dun. Dig. 10412,

4276. Disability or death resulting from injury—
Increase of previous disability—Special compensation
fund.—If an employe receives an injury which of it-
self would cause only permanent parital disability, but
which, combined with a previous disability, does in
fact cause permanent total disability, the employer
shall only be liable for the permanent partial disabili-
ty caused by the subsequent injury.

Provided, however, that in addition to compensa-

tion of such permanent partial disability and after the
cessation of the payments for the prescribed period
of weeks, the employee shall be paid by the state the
remainder of the compensation that would be due
for permanent, total. disability,.out of a special fund
known as.the special compensation fund, and created
for such purpose in the following manner:
- A:. In every case of-the death of an employee re-
sulting from an -accident arising -out of and in the
course of his employment where there are no persons
entitled to compensation, the employer shall pay to
the industrial commission the sum -of $300.

B. Whenever an employee shall suffer 'a compen-
sable injury, which results in permanent partial dis-
ability by reason of the total loss of a member or
members, or injury to a member or members resulting
in less than a total loss of such member, and which
injury entitles him to compensation pursuant to Ma-
son’s Minnesota Statutes of 1927, Section 4274, para-
graph- (¢), the employer or his insurer shall, in addi-
tion to the*compensation provided for in said para-
graph (c), pay ‘to the industrial commission for the
benefit of the special compensation fund a lump sum,
without ‘interest”"deductions, equal to two per cent of
the total compensation to which the employee is en-
titled to under said paragraph (¢) for said permanent
partial ‘disability, said sum to be paid to the industrial
commission as soon as the total amount of the per-
mahent’ partial 'disability payable for the particular
injury is determined by the industrial commission,
or arrived at by the agreement of the parties and such
amount is approved by the industrial commission.

'Such sums as are paid to the industrial commission
pursuant to the provisions hereof shall be by it de-
posited with the state treasurer for the benefit of the
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special compensation fund and be used to pay the
benefits provided by this act. All moneys heretofore
arising from the provisions of this section shall. be
transferred to this special compensation fund. All
penalties collected for violation of any of the provi-
sions of this act shall be credited to this special com-
pensation fund.

The state treasurer shall be the custodian of this
special fund and the industrial commission shall di-
rect the distribution thereof, the same to be paid as
other payments of compensation are paid. In case
deposit is or has been made under the provisionsg of
paragraph A of this section, and dependency later is
shown, or if deposit is or has been made pursuant to
either paragraphs A or B hereof by mistake or in-
advertence, or under such circumstances that justice
requires a refund thereof, the state treasurer is here-
by authorized to refund such deposit upon order of
the .industrial commission. (’21, c¢. 82, §16; ’23, c.
300, §5; Mar. 9, 1933, ¢. 75; Dec. 27, 1933, Ex. Ses.,
c. 21, §1; Apr. 29, 1935, ¢. 311, §1; Jan, 18, 1936,
Ex. Ses., c. 43, §1.)

Sec. 2 of Act Dec. 27, 1933, cited provides that the act
shall take effect from its passa,

Sec. 2 of Act Apr. 29, 1935, cxted provides that the act
shall take effect from its passage.

Where partial disability from an Injury is combined
with a previous disability causing total disability the
injured person is entitled to the additional compensa-
tion provided by this section. 179M388, 229NW553.

That employe’'s physical condition was predisposing
of contributing cause did not prevent compensation for
heat stroke which was immediate producing cause of
f&%’? Pearson v. F., 186M155, 242NW721. See Dun. Dig.

Evidence held to show that disability, apart from
permanent partial disability due to accidental injury,
resulted from disease and old age subsequent to accident
for which compensation was received. Skoog v, 'S, 198
M504, 270NW129. See Dun, Dig. 10403.

Section applies though previous disability and subse-
quent partial disability are due to accident by employee
in course of continuous employment with same employer.
Peterson v. H., 273NW812. See Dun. Dig. 10410.

Where, in case of death of employee in course of his
mployment, there are no dependents and employer is
obliged to make payment to special compensation fund,
his liability is one created by statute, and proceeding to
recover same must be commenced within six years from
accrual of cause of action. Schmahl v, 8., 274NW168. See
Dun, Dig, 10419.

4277. [Repealed.] . -
Repealed, effective July 1, 1937, by Laws 1937, c. 64,
§10, ante, §4272-10.

‘Where janitor performs services for several and is in-
jured in the service of one employer, he is ‘entitled to
compensation from such employer, based on hig total
regular earnmgs as a janitor. 171M402, 214N'W265,

The term “employment,” as used in section 4325, means
the particular kind of employment in which the employe
was engaged at the time of the accident. 171M402, 214

4279 Med.lcal and surgical treatment.——The em-
ployer shall furnish such medical, surgical and hospi-
tal treatment, including nursing, medicines, medical
and surgical supplies, crutches and apparatus, includ-
ing artificial members, as may reasonably be required
at the time of the injury, and during the disability to
cure and relieve from the effects of the injury, provided
that in case of his inability or refusal seasonably to
do so.the employer shall be liable for the reasonable
expense incurred by or on behalf of the employe

in providing the same; provided further, that upon .

request by the employe, the industrial commission '

may require the above treatment, articles and sup- :

plies for such further time as the industrial commis-

sion may determine, and a copy of such order shall -

be forthwith mailed to the parties in interest. Any
party in interest, within ten days from the date of
mailing, may demand a hearing and review of such
order.

The commission may at any time upon the request

of an employe or employer order a change of physi-
cians,and designate a physician suggested by the in-

jured employe or by the commission itself,.and" in.’
such case the expense thereof shall be borne by the

employer upon the same terms and conditions as
hereinbefore provided in this section for ‘medical and
surgical treatment and attendance.

- 265N'W250.

§4282

The pecuniary liability of the employer for the
treatment, articles and supplies herein required shall
be limited to such charges therefor as prevail in the
same community for similar treatment, articles and
supplies furnished to injured persons of a like stand-
ard of living, when the same are paid for by the in-
jured persons. The industrial commission may on
the basis above stated determine the reasonable value
of all such service and supplies, and the liability of the
employer shall be limited to the amount so determined.
('21, c. 82, §19; '23, c. 300, §6; Apr, 19, 1929, c. 248,

$1.)
. Kummer v. M., 1856M501, 241NW681; note under

Where stump ‘of thumb has a tender spot whic
terferes with its use due to end of nerve becoming im-
bedded in scar tissue, which may be cured by simple
operation, employer must furnish the cure. 174M551
219NW6E5B1,

Laws 1919, c. 354, does not limit the amount which
district court may allow to injured employe for medical,
surgical, and hospital treatment to $100 for each 90-day
period, In view of the history of legislation relating
thereto, as shown by Laws 1913, c. 467, ils £§4330]. and
Laws 1916, c. 209, §7 [repealed]. 176M319 2NW508.

‘Where ofﬂce assistant of attorney accldenta]ly sprained
wrist in operating typewriter and could not operate
typewriter for three weeks, she was entitled to recover

compensation and medical fees, notwithstanding that the
employer paid her her full salary during the period of
disability and retained her in the office for such work
as she could do, such payments being, in part, a gratuity.
Koppe v. H. & T., 176M508, 223NW78T.

Where a married woman is accidentally injured in the
course and within the scope of her employment, and the
employer and his insurer under the law have assumed
liability for and have pald the medical and hospital ex-
penses of the injured employe, no liability or cause of
action for recovery of such expenses vests or remalns
in the husband of the injured employe Arvidson v, 8.,
183M446, 23TNW12, See Dun. Dig. 10416.

‘Where employer after notice of disa.bility denied em-
ploye compensation, and, its own doctor, advised
employe to return to docfor he first consulted for treat-
ment, commission was Jjustified in awarding employe
reasonable expenses incurred for medical and surgical
treatment., Clausen v. M., 186M80, 242NW397. See Dun.
Dig. 10415.

Industrial commission cannot enter upon land owned
by federal government. where post office is being con-
structed and enforce safety measures provlded by §§4141
to 4187, 4279. Op. Atty. Gen,, July 28,

4280. Notice of injury, etc.
Notice provided in section 1, c¢. 363, Laws 1919, must

be given by employer in order to start running of stat-
%ia of limitations therein provided for. 173M414, 217TN'W

4319,
in-

Evidence, held to show that sarcoma resulted from in-
jury to leg from fall of box which employe was carry-
ing. 180M477, 231NW196..

Where employe is hurt in accident producing Injury
to physical structure which does ‘not result in disability
for some time, time for employe to comply with condi-
tiong in this section begins to run .from occurrence of
disability or time injury manifests itself as likely to
cause disability, Clausen v, M., 186M80, 242NW397. See
Dun. Dig. 10419, .

Actual knowledge of occurrence of inijury by em-
ployer's superintendent and foreman was knowledge of
employer and dispensed with necessity of written notice.
Markoft v. E., 190M555, 252NW439. See Dun. Dig. 10420.

4281.. Service and form ol notice.

Jurisdiction may not be acquired over a non-resident
employer by mailing of notices and other papers. Kling
v. P, 194M179, 259NW809. See Dun. Dig. 10420.

4282, Limit of actions.

Proceeding held the reopening of a proceeding and
not a new proceedmg and not barred by. this section.
177TM555, 226 N'W 889,

Defense that compensation was barred by this sec-
tion, not presented to Industrial Commission, cannot
be raised on appeal. K., 186M312, 243N'W108.
See Dun. Dig.. 10426.

Application for workmen’'s compensation for retraining
rests in original proceeding, and is not an independent
proceeding that will be barred by statute of limitations,
ignoring original proceeding of which it is a part
Vierling v. 8., 187M252, 245NW150. See Dun. Dig. 10419.

By settlement agreement and submission of same
to commissgion for action any claim that proceeding was
barred by limitations was waived. Worwa v. M., 192M177,
See Dun., Dig. 10419,

Six-year statute of limitations ran agalnst right to
recover compensation where employer paid injured em-
ployee his full wage for some time after accident while
disabled,” the arrangement between the employer and
the employee not constituting a proceeding or any part
of a proceeding which would furnish a basis for a re-
]ogfﬂ)mg Lunzer v.. W,, 195M29, 261NW477. See Dun. Dig.

Krenz v.

677 ..



§4283

Where employer has made no written report of acci-
dent, there can %zet be no recovery of compensation un-
less proceeding before commission be commenced within

. 8ix years from date of accident. Id.
Dependents of a workman have a separate and inde-
pendent right in event of his death, and where::death
occurs within six years of accident, dependents are. en-
titled to compensation for the death, notwithstahding
that employer and insurer made settlement with injuredr,
employee on basis of total disability, and such settlement,
was approved by industrial commission. Lewis v. C., 196
M108, 264NW581. See Dun. Dig. 10418,
A ‘‘nondisabling accident report” does not start run-
ning two-year period of limitations where employee went
immediately back to work and actual partial disability
did not appear until later. Pease v, M. 196M552, 2656N'W
427, See Dun. Dig. 10419. .
“Written report of the injury” is that prescribed by
§4293, and main purpose of notice is doubtless to enable
commission to advise employee of his rights as required
by §4294. 1Id. See Dun. Dig. 10420.

Two-year limitations did not apply to a-seemingly
trivial “non-disabling accident.,” Pechavar v. O., 196M558,
265NW429. See Dun. Dig. 10419. :

Where, in case of death of employee in course of his

employment, there are no dependents and employer is |

obliged to make payment to special compensation fund,
his liability is one created by statute, and proceeding
to recover same must be commenced within six years
from accrual of cause of action. Schmahl v, S, 27T4NW
168. See Dun. Dig. 10419.
4283. Examination and verification of injury.
177TMb565, 226N'W889.

4).

I(ﬂn)qployer which did not apply to commission cannot
complain that it was refused autopsy. Brameld v. A.,
186M89, 242NW465. See Dun. Dig. 10421,

4284. Compensation to alien dependents.—In case
a deceased employee, for whose injury or death com-
pensation is payable, leaves surviving him an alien
dependent or dependents residing outside of the United
States, the industrial commission shall direct the pay-
ment of all compensation due to such dependent or
dependents, to be made to the duly accredited con-
sular office of the country of which the beneficiaries
are citizens, if such consular officer resides within the
state of Minnesota, or to his designated representa-
tive residing within the state, or if the industrial com-
mission believes that the interests of such alien de-
pendents will be better served, and such alien de-
pendent shall have within ninety days after the death
of such alien employee filed with the-commission a
power of ‘attorney designating any other suitable per-
son residing in this state to act as attorney in fact in
such proceedings, then the said industrial commis-
sion may in its discretion appoint such person. Pro-
vided that if it appears necessary during said ninety-
day period to institute or carry on any proceedings
to enforce payment of compensation due to such de-
pendent or dependents, the industrial commission. may
permit the said consular officer to commence and in-
stitute said proceeding and if during the pendency of
the same, during the ninety-day period following the
death of the alien employee, such power of attorney
is filed by said alien dependent, the industrial com-
mission shall then summarily exercise its discretion
and determine whether such attorney in fact shall’ be
substituted to represent said alien dependent or if
the said consular officer or his representative shall -

continue therein. Such person so appointed may insti- :

tute and carry on proceedings to settle all claims for
compensation and to receive for distribution to such
alien dependent or dependents all compensation arising
hereunder. The settlement and distribution of said
funds shall be made only on order of the commission.
Such person so appointed shall furnish a good and suf- .
ficient bond, satisfactory to the commission, condition-
ed upon the proper application of moneys received by
him, Before such bond is discharged, such person so ap-
pointed shall file with the commission a verified
account of the items of his receipts and disbursements
of such compensation.

Such person so appointed shall, before receiving the
first payment of such compensation, and thereafter,
when so ordered so to do by the commission, furnish .
to the commission a sworn statement containing a list
of the dependents with the name, age, residence, ex-

‘ployer’s obligation um_ier the. compensation act.
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tent of dependency and relationship to the deceased of
each dependent. (’21, c. 82, §24; Apr. 19, 1929, c.
251.)

4285, Payment in lump sum.—The amounts of
compensation payable periodically hereunder may bde

.commuted to one or more lump sum payments only by
-order of the commission and on such terms and con-

ditions as the Commission may prescribe.

In making such commutations the lump sum pay-
ments shall, in the aggregate, amount to a sum equal
to the present value of all future installments of com-
pensation’ calculated on a five per cent basis. (’21,
c. 82, §25; Apr. 26, 1929, c. 400.)

Stitz v. R, 192M297, 256NW173; note under §8812.
1 Worwa v. M., 192M77, 266N'W250; note under §4269, note

Employers’ Mut. L. Ins. Co. v. E.,, 192M398, 266NWG663;

note under §4286.
“When lump settlement is made in absence of a peri-
odic award, commission has jurisdiction to entertain a
petition to set aside settlement for purpose of determin-
ing whether or not compensation should be paid for
subsequently appearing disability. Johnson v. P.,, 187TM
362, 246NW619. See Dun. Dig. 10418.

Dependents of a workman have a separate and inde-
pendent right in event of his death, and where death
occurs within six- years of accident, dependents are en-
titled to compensation for the death, notwithstanding
that employer. and:.insurer made settlement with injured
employee on-bagis.of total disability, and such settle-
ment was approved by industrial commission. Lewis V.
C., 196M108, 264NW581, See Dun. Dig, 10412,

4286. Payment to trustee.

Where compensation is commuted under §4285, and
dependent beneficiary dies before receiving whole sum
placed in trust for his benefit under §4286, depositing in-
surer may not recover balance unexpended at time of
beneficiary’'s death. Employers’ Mut. L. Ins, Co. v. E.,
192M398, 266NW663. See Dun. Dig. 10414.

4287. Compensation preferred claim.

An award under the Workmen's Compensation Act is
not a ‘“debt Incurred to any laborer or servant for labor
or service performed,” within the meaning of Const. art.
1, §12, and is not a lien upon the employer's homestead.
176M161, 220NW421,

Death of workman from other causes while receiving
compensation for injurK terminates all rights to com-
pensation to accrue to him thereafter. 176M464, 223NW

Award is not assignable, and attorney fees cannot be
collected out of award unless approved by commission.
180M388, 231NW193, .

An agreement between an injured employee and his
employer, to pay employee same wage weekly he was
earning before injury, regardless of his ability to work,
and employee to pay over to employer weekly compen-
sation paid by latter’'s insurer, is not prohibited by
statute nor against public policy; but it is invalid where
its effect is to lessen employee’s compensation prescribed
by Workmen’'s Compensation Act. Ruehmann v. C., 192
M696, 26TNW501. See Dun. Dig, 10418.

In action by employee to recover of employer part of
money paid it by plaintiff, under arrangement whereby
employer paid full wages and received compensation,
finding of a referee of industrial commission that fnsurer
had paid plaintiff full compensation prescribed by law
presents no defense,

An appropriation
pensation to certain person may nct be assigned.
Atty. Gen.,, May 4, 1933.

4288. Employer to insure employes—Exceptions.
1' Stitz v. R., 192M297, 266NW173; note under §8812, note

" This section provides the exclusive method for a sep-
aration of the risks assumed by an insurer for an em-

173M
354, 21TN'W358. - i
. There 1s but one rigsk for :the purpose of compensation
insurance and the parties thereto cannot without the
approval of the Commission, limit the coverage to cer-
tain occupations.®"173M354; 21TNW358.

An dnsurer of anm employer may question cancellation
of alleged coinsurer’s contract for purpose of showing
that coinsurance was in effect at time of loss. Byers v.
E., 190M253, 2561NW267. See Dun, Dig. 4805.

Industrial commission may bring in alleged coinsurer
as additional party for purpose of determining if coin-
surance exists. Id. See Dun. Dig. 4805.

Proceedings by an injured employee or his dependent
may be brought directly against employer and Iinsurer
at the same time. Keegan v, K. 194M261, 260NW318.
See Dun. Dig. 10424.

Ordinarily persons employed on rellef projects are not
employees of county within meaning of com{)ensatlon
law or workmen’'s compensation insurance policy. .Op.
Atty. Gen. (623g-18), Mar. 15, 1935.

A city may carry workmens compensation insurance in
a mutual company under a policy limiting liability with-

to industrial commission for cocr)n-
D.
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in maximum indebtedness of such municipality as pre-
scribed by law. Op. Atty. Gen. (489¢-5), May 23, 1935.
It is optional with a municipality whether or not
11t9 S}ilglél carry insurance. Op. Atty. Gen. (523a-5), July
Whether persons. working on relief are employees is
question of fact, but where county binds itself in con-
tract with state in connection with obtaining funds to
carry insurance on relief workers, there is an agreement
which is not ultra vires of which such employees may
take advantage. Op. Atty. Gen, (523g-18), Mar. 21, 1936.
Carrying of workmen’'s compensation insurance is op-
tiona17with board of town. Op. Atty. Gen. (523e-2), Feb.

4289. Who may insure—policies..—Any employer
who is responsible for.compensation as provided under
part 2 of this act may insure the risk in any manner
‘then authorized by law. But those writing such in-
surnace shall in every case, be subject to the condi-
tions of this section hereinafter named.

If the risk of the employer is carried by any insurer
doing business for profit, or by an insurance associa-
tion or corporation formed of employers, or of em-
ployers and workmen, to insure the risks under part
2 of this act, operating by the mutual assessment or
other plan or otherwise, then insofar as policies are

issued on such risks they shall provide for compensa-

tion for injuries or death, according to the full bene-
fits of part 2 of this act.

Such policies shall contain a clause to the effect
that as between the workman and the insurer, that
notice to and knowledge by the employer of the oc-
currence of the injury shall be deemed notice and
knowledge on the part of the insurer; that jurisdiction
of the employer for any purpose shall be jurisdiction
of the insurer, and that the insurer will, in all things,
be bound by and subject to the awards rendered
against such employer upon the risks so insured.

Such policies must provide that the workman shall
have an equitable lien upon any amount which shall
become owing on account of such policr to the em-
ployer from the insurer, and in case of the legal in-
capacity or inability of the employer to receive the
" said amount and pay it over to the workman or de-
pendents, the said insurer will pay the same direct
to said workman or dependents, thereby discharging
all obligations under the policy to the employer, and
all of the obligations of the employer and insurer to
the workman; but such policies shall contain no pro-
vision relieving the insurance company from pay-
ment when the employer becomes insolvent or dis-
charged in bankruptcy or otherwise, during the period
the policy is in force, if the compensation remains
owing.

The insurer must be one authorized by law to con-
duct such business in the state of Minnesota and au-
thority is hereby granted to all insurance companies
writing such insurance to include in their policies in
addition to the requirements now provided by law,
the additional requirements, terms and conditions in
this section provided. No agreement by an employe
to pay to an employer any portion of the cost of in-
suring his risk under this act shall be valid. But
it shall be lawful for the employer and the workman
to agree to carry the risk covered by part 2 of this
act in conjunction with other and greater risks and
providing other and greater benefits such as addi-
tional compensation, accident, sickness or old age in-
surance or benefits, and the fact that such plan in-
volves a contribution by the workman shall not pre-
vent its validity if such plan has been approved in
writing by the Industrial Commission. Any employer
who shall make any charge or deduction prohibited by
this section shall be guilty of a misdemeanor.

If. the employer shall insure to his employes the
payment of the compensation provided by part 2 of
this act in a corporation or association authorized to
do business in the state of Minnesota, and approved
by the insurance commissioner of the state of Minne-
sota, and if the employer shall post a notice or notices
in a conspicuous place or in conspicuous places about
his place of employment, stating that he is so insured

§4290

and stating by whom insured, and if the employer shall
further flle copy of such notice with the Industrial
Commission, then, and in such case, any proceedings
brought by an injured employe or his dependents shall
be brought directly against the insurer, and the em-
ployer or insured shall be released from any further

- liability.

Provided that in- case of insolvency or bankruptcy
of such insurance company the employer shall not be
released from liability under the provisions of this
act.

The return of any execution upon any judgment of
an employe against any such insurance company un-
satisfied in whole or in part, shall be conclusive evi-
dence of the insolvency of such insurance company,
and in case of the adjudication of bankruptey or
insolvency of any such insurance company by any
court of competent jurisdiction proceedings may be
brought by the employe against the employer in the
first instance, or against such employer and insurance
company jointly or severally or in any pending pro-
ceedings against any insurance company, the employ-
er may be joined at any time after such adjudication.

That the provisions of this section to the extent that
the same are applicable shall apply also when an em-
prloyer exempted from insuring his liability for com-
pensation as provided in section 4288 shall insure any
part of his liability for said compensation. (’21, c. 82,
§29; 23, c. 282, §2; Apr. 25, 1931, c. 352, §1.)

Sec. 2 of Laws 1931, c. 352, provldes that the act shall
take effect from and after July 1, 1931,

Stitz v. R, 192M297, 266N'W153; note under §8812,

Temporary coverage given to enable plaintiff to de-
termine whether it would renew indemnl ar held to have
expired at time of injury to certain plaintiff's employes.
175M577 222NW72,

A binder and pollcy of Insurance held not to have
fmposed upon the insurer Iiability for a premium de-
;2:'50;11: paid to former insolvent insurer. 177TM36, 224NW

First day was excluded and last day included in de-
termining time of cancellation of workman’'s compensa-
tion insurance policy. Olson v. M, 188M307 247NW8
See Dun. Dig. 9625.

‘Where police officer injured foot resulting in osteo-
myelitis during period covered b{ one insurance carrier,
and suffered another injury making a latent condition
become acute during the existence of policy of another
insurance carrier, evidence held to support decision re-
quiring each insurance carrier to pay half of compen-
sation installments. Peniston v. C., 192M132, 2566NW860.
See Dun. Dig. 48684,

Where an employee, while working tor same employer,
sustained at two different times direct inguinal hernias
from accidents and operative cures resorted to were not
successful, and he is now permanently partially disabled
and entitled to compensation from the employer, employ-~
er's insurer when first accident occurred, must bear an
equal part with insurer who carried risk at time of second
accident in payment of compensation and medlcal care.
Carpenter v. A., 194M79, 269NW535. See Dun. Dig, 10391,

This act i{s not retroactive, and the rates adopted ap-
ply only to contracts of fnsurance entered into after
July 1, 1931. Op. Atty. Gen.,, May 20, 1931,

Employer cannot deduct certaln percentage of em-
ployees wages and apply same on premium of employ-
ee’s insurance. Op. Atty. Gen. (523a-4), June 11, 1934.

State agricultural society has no authority, to take out
workmen’'s compensation Insurance for Its employees.
Op Atty. Gen. (4a), Mar. 27, 1935.

4290. Certain persons liable as employers—Con-
tractors—Subcontractors, etc.— (1) Any person who
creates or carries into operation any fraudulent
scheme, artifice or device to enable him to execute
work without himself being responsible to the work-
man for the provisions of this act, shall himself be
included in the term “employer’” and be subject to all
the liabilities of the employers under this act. But
this section shall not be construed to cover or mean
an owner who lets a contract to a contractor in good
faith. Provided, however;, that no person shall be
deemed a contractor or sub-contractor, so as to make
him liable to pay compensation within the meaning
of this section, who performs his work upon the em-
ployers’ premises and with the employers’ tools or
appliances and under the employers’ directions; nor
one who does what is commonly known as ‘plece
work” or in any way where the sys‘em of employment
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used merely provides a method of fixing the work-
man’s wages, )

(2) Where compensation is claimed from or pro-
ceedings taken agalnst a person under subdivision
(1) of this section, the compensation shall be calcu-
lated with reference to the wage the workman was re-
ceiving from the person by whom he was immediate-
ly employed at the time of the injury.

(3) The employer shall not be liable or required to
pay compensation for injuries due to the acts or
omissions of third persons not at the time in the serv-
ice of the employer, nor engaged in the work in which
the injury occurs, except as provided in Section 31
(4291), or under the conditions set forth in Section
66j [§4326(3)1.

(4) Whenever any sub-contractor fails to comply
with provisions of Section 4288, General Statutes 1923,
the general contractor, intermediate contractor or sub-
contractor shall be liable for all compensation benefits
to employees, of all subsequent sub-contractors en-
gaged upon the subject matter of the contract, and
injured on, in, or about the premises. Any person
paying such compensation benefits under the provi-
sfons of this paragraph shall be subrogated to the
rights of the injured employe against his immediate
employer; or any person whose liabilities for com-
pensation beneflts to the employe is prior to the liabili-
ty of the person paying such compensation benefit.
The liabilities arising under this paragraph may be
determined by the industrial commission. (’21, e.
82, §30; Apr. 19, 1929, c. 252, §1.)

Sec. 2 of Act Apr. 19, 1929, c. 2562, provides that the
act shall take effect from and after July 1, 1929,

Evidence held to sustain finding that owner of truck
who hauled timber at an agreed price per cord was an
employe. Barker v, B., 184M366, 238NW692. See Dun.
Dig. 10394.

One paid by the job to wash windows of a school
building under construction and_ nearing completion
held an employve and not an independent contractor.
Wass v. B., 1856M70, 240NW464. See Dun. Dig. 10395,

Finding that one cleaning and painting smokestack
for specified amount was _employe, sustained. Fuller v.
N., 248NW756. See Dun. Dig, 10395(65).

‘Whether one painting cornices of a building for a lump
sum, employer furnishing materials and painter the tools,
was an employee or an independent contractor, held ques-
tion of fact for industrial commission. Rick v. N,, 196M
185, 264NWE685. See Dun, Dig, 10395,

Subdlvision 1.

Widow accepting compensation for death of husband
held not real party in interest in an action against third
party. Prebeck v. V. 185M303, 240NW890. See Dun.
Dig. 10407, 10408.

Subdivision 4.

County held not be a “general contractor,” “inter-
mediate contractor” or “subcontractor” within meaning
of subdivision. Op. Atty. Gen. (844c-3), June 11, 1934,

County engaging an independent contractor is not li-
able fdor liability insurance premium to insurer of coun-
ty. Id.

4291. [Repealed.]

Repealed, effective July 1, 1937, by Laws 1937, c. 64.
§10, ante, §4272-10.

1. In general.

The public highway cannot be said to be premises
within this section; and employee of one riding as guest
in automobile driven by the servant of another, might
maintain an action against the owner of the automobile,
though he had received compensation from his employer.
Liggett & Myers Tob. Co. v. D. (CCAS8), 66F(2d4)678.

Increased workmen’'s compensation insurance pre-
miums which plaintiff had to pay in consequence of an
employee’s death caused by a negligent act of defend-
ant, a subcontractor, are too remote and indirect results
of such wrongful act to be recoverable. Northern States
?&ﬁtrz{gii&g Co. v. O, 191M88, 2563NW371. See Dun. Dig.

Evidence that plaintiff previously had recelved work-
men’'s compensation for injury now sued for should not
be admitted on new trial if evidence there produced is
same as on first trial. Guile v. G., 192M5348, 256TN'WE49.
See Dun., Dig. 454.

Employee struck by automobile of another employee
while on a private street used by several employers in
common, held not injured in an accident arising out of or
in the course of employment or upon the working prem-
ises of his employer, and workmen’'s compensation act
did not apply in action agalnst driver of automobile.
Helfrich v. R., 193M107, 268NW26. See Dun. Dig. 10405,

Farm employee having applied for and recelved com-
pensation from his employer was not in a position to
claim that he was employee of another farmer to whom
he was loaned by his employer to repay work owed.
Egan v. E,, 193M165, 268NW161. See Dun. Dig. 10407.

CH. 23A—WORKMEN’S COMPENSATION ACT

A company owning a large warehouse and leasing part
of it to another company and milk company delivering
milk to employees of tenant at time of injury to employee:
of warehouse company, were not engaged in same or re-
lated purposes so as to confine injured employee's right
to compensation and bar his cause of action against mflk:
company for negligence. Horgen v. I, 195M159, 262NW/
149. See Dun. Dig. 10407.

Where employee of a telephone company, while at-
tempting to locate trouble on a telephone line caused!
by a contact between a telephone wire and a power
line wire, was injured when an employee of power com-
pany attempting to remedy a similar difficulty inserted!
a new fuse which carried a high voltage to wire on whicht
plaintiff was working, he is not barred from recovery
against power company by accepting of compensation
from his employer. Anderson v. I., 195M528, 263NW¢§12,
See Dun, Dig. 10409.

Plaintiff’s employer and defendant held not to be en-
gaged either “in furtherance of a common enterprise’ or
‘the accomplishment of the same or related purposes,”
80 as to make receipt of compensation a bar to recovery
for defendant’s, negligence. Taylor v. N., 196M22, 264N'W
139. See Dun, Dig. 10408.

Conflict of laws. 20MinnLawRev19.

Recovery of damages for negligence from third party
also. 20MinnLawRev323.

2. Subdivision 1.

Employe awarded compensation cannot subsequentiy
sue third party subject to the act. 177M410, 225NW391.

Express company driver, accepting compensation from
employer, could not recover against owner of building
operating an elevator in violation of law. 178M47, 225
NW9I01. .

Taxi drivers working for different companies, were
not engaged in the furtherance of a common enterprise
when they collided on a city street, and one of the taxi
drivers could recover from the company owning the
other taxi, although he had accepted compensation from
his own company. 177TM579, 225NW911,

Employe prosecuting a proceeding against his em-<
ployer for compensation to a final decision on the merits,
1457 barred from suing the third party. 178M313, 22TNW

Ignorance of law is immaterial. 178M313, 22TNWA47T.

Employer who wilfully assaults his employe stands in
no better position than a stranger, and cannot assert
that the remedy is under the compensation act. Boek
v. W., 180M556, 231NW233(2).

Meat market employe, injured while delivering meat
to a cafe in a hotel by negligence of a contractor re-
pairing the hotel premises, held not precluded, by re-
covery from parties responsible for the negligence, from
recovering difference between recovery and compensa-
tlon."his employer not being engaged in a ‘‘related pur-
pose” with such third persons. 181M232, 232NW114. See
Dun. Dig. 10407(91).

In suit by employer against employe to recover for
death of another employe, defendant may set up con-
tributory negligence of employer and other employe.
Thornton Bros. Co. v. R., 188M5, 246NW§57. See Dun.
Dig. 10408.

3. Subdivision 2.

174M466, 219NW7T55. .

Qil station performing services on truck of owner, and
bakery for which owner worked on commission basis,
held not engaged in a common enterprise or the accom-
plishment of the same purpose, and truck owner who

[ fell through manhole in floor of washroom was not pre-

station by reason of

cluded from recovering from oil
Phillips

his having received compensation from bakery.
Fetroleum Co. v. M. (USCCAS), 8417(2d)148.

Issue of contributroy negligence, held .properly
to_the jury. Id. . .

Defendant had burden of proving contributory negli-
gence., Id. .

Instructions given and denial of others, approved. Id.

Employee of farmer receiving injuries at defendant's
elevator while hauling grain from farm of one to whom
his employer was trading work, having received compen-
sation from his employer, had no right to sue proprietor
of elevator for negligence. Egan v. E, 193M165, 158NW
161. See Dun. Dig. 10407.

Brewing company and warheouse company held en-
gaged in furtherance of a common enterprise and in
accomplishment of related purposes and court properly
assessed damages to employee of former injured on ele-
vator in warehouse. Smith v. K. 197TM558, 26TNW478,
See Dun. Dig. 10407.

4292, Penalties for unreasonable delay.
This section held not applicable to facts of case. 173
M481, 21TN'W680. :

4293. Employers must report accidents—Etc,

177M555, 225N'W889.

Pease v. M., 196M552, 265 NW427: note under §4282.

Time for giving notice commences from occurrence of
disability and not time of accident resultin% in latent in-
Rig Clausen v. M., 186M80, 242N'W397. ee Dun. Dig.

Prohibition against admitting reports into evidence ap-
plies only to those reports submitted to Industrial Com-
mission, not_reports submitted to insurance companlies
or others. Hector Const. Co. v. B, 194M310, 260NW496.
See Dun. Dig. 3348.

left
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‘Where employer has made no written report of acci-
dent, there can yet be no recovery of compensation un-
less proceeding before commission be commenced with-
in six years from date of accident., Lunzer v. W., 195M29,
261NW477. See Dun. Dig. 10419, .

Six-year statute of limitations ran against right to
recover compensation where employer paid injured em-
ployee his full wage for some time after accident while
disabled, the arrangement between the employer and
the employee ‘not constituting a proceeding or any part
of a proceeding which would furnish a basis for a. re-
opening. Id.

Reports of accident may not be disclosed to injured
employe or his attorney. Op. Atty. Gen., June 15, 1932,

4294. Duties of commission when employee is in-

jured.
Pease v. M., 196M552, 265N'W427; note under §4282.
4295. Employer to notify commission of discon-

tinuance of payments.—Before discontinuing the pay-
ment of compensation in any case coming under part
2 of this act, the employer shall, if it is claimed by or
on behalf of the injured person or his dependents that
his right to compensation still continues, or if such
employee or his dependents shall refuse to sign or
object to signing a final receipt, notify the Industrial
Commission, in writing, of such proposed discontinu-
ance of payment, with the date of discontinuance and
the reason therefor, and that the employee or de-
pendent, as the case may be, objects thereto, and such
employer shall also file with such notice of discon-
tinuance any medical reports in his possession bearing

upon the physical condition of the injured employee -

at or about the time of the discontinuance of the

compensation, or duly verified copies of such reports -
in lieu of the originals; and until such notice is given, -
and such reports filed, as aforesaid, the liability for

the making of such payments shall continue unless
otherwise ordered by the Commission; provided, that
the receipt of any such notice of discontinuance, to-
gether with such reports, by the Commission, as here-
in provided, shall operate as a suspension of payment
of compensation until the right thereto can be in-
vestigated, heard and determined, as herein provided.

It is hereby made the duty of the Industrial Commis- '

sion forthwith, upon receipt of any such notices of
discontinuance, to notify the employee of the receipt
thereof and mail him a copy of the same, together
with copies of the reports filed with such notice, at
his last known place of residence, and to make such
investigations and inquiries as may be necessary to
ascertain and determine whether the right to com-
pensation in any such case has terminated in accordance
with law, and if upon investigation it shall appear that
the right to compensation in any such case has not
terminated or will not terminate upon the date speci-
fied in any such notice of discontinuance, the Indus-
trial Commission shall set down for hearing before
the Commission, or some commissioner or referee, the
question of the right of the employee, or dependent,
as the case may be, to further compensation, such
hearing to be held within 25 days of the receipt by
the Commission of any such notice of discontinuance,
and 8 days notice of such hearing shall be given by
the Commission to the interested parties.

After the hearing by the Commission, commissioner
or referee, and due consideration of all the evidence
submitted, the Commission, commissioner or referee,
shall promptly enter an order or award for such
further amount of compensation to be paid by the
employer, if any, as may be due and payable. If
upon investigation it shall appear that the right to
compensation in any such case has terminated, the
Commission shall forthwith notify the employer in
writing of such fact and the receipt of such notice
by the employer shall operate to relieve him and the
insurance carrier, as of the date -when payment of
compensation became suspended as provided by this
section, from any further liability for payment of
compensation in such case, subject to the right of
review provided by this act, and subject to the right
of the Commission, at any time prior to said review,
to set aside its decision, or that of the referee, and
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grant a new hearing pursuant to Section 4319, Gen-
eral Statutes 1923,

In addition to the filing of the reports required by
law, all employers subject to part 2 of this act shall
promptly file or cause to be filed with the Industrial
Commission all current interim and final receipts for
the payments of compensation made, and it is hereby
made the duty of the Industrial Commission peri-
odically to check the records of such commission in
each case, and require such employers to file or cause
to be filed all such receipts for compensation pay-
ments as and when due, it being the intention of this
section that the Industrial Commission shall definite-
ly supervise and require -prompt and full compliance
with all provisions for the payment of compensation
as required by law. Any insurance carrier insuring
any employer in this State against liability imposed
by this Act shall be and hereby is authorized and em-
powered for-and on behalf of said employer to per-
form any and all acts required of the employer under
the provisions of this Act; provided, that the employer
shall be responsible for all authorized acts of an in-
surer in his behalf and for any omission or delay or
any failure, refusal or neglect of any such insurer to
perform any such act, and nothing herein contalned
shall be construed to relieve the employer from any
penalty or forfeiture provided by this act. (’21, c. 82,
§35, par. 1, '25, c. 161, §9; Mar. 9, 1933, c. 74, §1.)

Sec. 2 of Act Mar, 9, 1933, cited, provides that the act
shall take effect from its passage.

Stitz v. R., 192M297 256NW173: note under ?8812.

Evidence held to sustain industrial commission’s de-
cision that comrensable disability terminated on certain
date. Chesler v. C., 185M532, 242N'W

Where there has been award of compensation in {n-
stallments, which have been paid, and, then issue is
formally made whether there is right to additional com-
pensa.tion. decision of commission that right has ter-
minated is final, subject only to review (b?' certiora.ri)
as distinguished from rehearing. Rosenquist v. O,
See Dun., Dig. 10421,

‘Where compensation was declared at an end and rights
of ‘parties were flnally determined and filxed prior to
passage of chapter 74, Laws 1933, commission has no au-
thority to grant a new hearing under this gection, since
substantive rights of parties are affected. Johnson v. J.,
191M631, 255NW87. See Dun. Dig. 10421,

Where an employee suffers an injury, at time reported
and conceded to be compensable, and employer or insurer
pays compensation for several weeks and pursuant to
§4295 files with Industrial Commission interim and final
receipts, latter reporting history of case for determina-
tion of commission as to whether employee’'s rights
have been fully protected and full comﬁensation given,
transaction amounts to a proceeding within §4319, which
continues commission’s jurisdiction.’ Nyberg v. L., 192M
404, 256N'W732. See Dun. Dig. 10421.

A final settlement approved by Industrial’ commi&sion
and final payment made thereunder becomes final at ex-
piration of time permitted for review:thereof. Falconer
v. C.,, 193M560, 259N'W62. See Dun. Dig. 10418

Lump sum settlement in 1926 carrging also weekly
payment for 300 weeks, approved by the court and final
receipt given by employee was a filnal disposltion of the
matter which could not be reopened in 1934, and a sub-
sequent settlement of medlca,l expenses under stipulation
approved by the court did not constitute a reopening.
Nadeau v. 8' 94M285, 260NW213 See Dun. Dig. 10418.

Amendment by Laws 1933, c. 74, had no retroactive ef-
fect so as to authorize reopening compensation cases
finally closed before the statute was amended. See
Dun. Dig. 10388. .

Chapter 74, Laws 1933, so amended §4205 that industrial
commission retains authoritv and jurisdiction to vacate
for cause a decision rendered thereunder and grant-a:re-
hearing pursuant to §4319, which by amendment is incor-
porated into §4295. Hawkinson v. M 196M120, 264NW
438. See Dun, Dig. 10421,

Jurisdiction of industrial commission to vacate a de-
cision rendered pursuant to this section was adequately
raised so as to be reviewed on ceitnoxmi Id. See Dun.
Dl’%' 10426.

his section relates wholly to procedure, and‘'amend-
ment by Laws 1933, c. 74, applied to further compensa-
tion liability for accident occurring prior to its passage.
Eﬁx{/’zkmson v. M., 196M120, 265NW346. See Dun, Dig.

Where no writ of certiorari had issued to review' an
award made by Industrial Conymission, award had not
been reduced to judgment, and no statute of limitations
barred such relief, jurisdiction of Industrial Commission
continued, and it had power, for cause, to vacate prior
award and grant a new hearing. Tuomi v, G., 196M617,
265N'W837. See Dun. Dig. 10421, )

Amendment of §4295 by Laws. 1933, ¢. 74, in no way
modified or affected §4319, and application to commis-
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gion to set aside award and grant rehearing must be
made before decision has passed into judgment in dis-
trict court. Maffett v. C., 198M480, 270NW536. See Dun,
Dig. 10421.

To vacate a judgment entered in district court to en-
force an award of industrial commission upon the ground
of mistake of fact, court must be governed by same con-
siderations and principles that govern vacation of any
judgment of district court. 1d. See Dun. Dig. 10422,

Respective rights and obligations as to compensation
and other benefits under workmen's compensation law
become fixed as of date of compensable accident. If ac-
cident causes death, such rights become fixed at time of
ilgitltcl'l Roos v. C., 199M284, 271INW582. See Dun, Dig.

Jurisdiction of the commission is retalned subject to
§4319 until award of commission or its referee has been
reduced to judgment or supreme court hag issued cer-
tiorari to review it. Id. See Dun. Dig, 10421,

Amendment by Laws 1933, c. 74, affects procedurally
and not rights of parties. Id.

An award of compensation cannot be set aside and a
new hearing granted thereon under §4295, if award was
made prior to amendment by Laws 1933, c. 74, §1, as a
rehearing could then be granted only under §4319 for
cause, record not showing cause. Herzog v, C. 199M352,
272NW174. See Dun, Dig. 10421,

4301. Service by mail.

‘Jurisdiction may not be acquired over a non-resident
emgloyer by malling of notices and other papers. Kling
v. P, 194M179, 259NWS809. See Dun. Dig. 10420.

4803. Commission to give hearing on claim petition.

On appeal to commission from action of referee, the
commission is a fact finding body and its jurisdiction as
such must be exercised, and it is not bound by the find-
ings of fact made by the referee. Olson v. C, 178M34,
225NW921.

Burden of proof is upon employee to show that in-
Jury was suffered in accident arising in course of em-
leloyn}%%.s Jensvold v. K., 190M41, 260NW815. See. Dun.

g. .

4304. Rehearing.

Application for a rehearing rests in the discretion of
the Commission, 172M489, 216NW241,

Where record and affidavits make it clear that grant-
Ing of rehearing rested in discretion of Commission its
refusal of rehearing will not be disturbed on appeal
172M603, 216N'W242.

‘Where affidavits in support of a petition for rehearin%
indicate strongly that award was based in substantia
degree upon false testimony, it is an abuse of discretion
not to grant a rehearing. Meehan v. M., 191M411, 264NW
584. See Dun. Dig. 10421, .

It could not be first argued on employee’s petition for
rehearing that litigated issue was settled by pleading.
Fease v, M., 196M552, 265NW427. See Dun. Dig. 10421,

4309. Commission to make award—Who may in-
tervene.

Findings of industrial commission in proceeding
against building contractor were not admissible in action
at law against farmer and building contractor, who was
acting as foreman in supervising construction of barn,
plaintiff seeking recovery on theory that he was invitee
while alding farmer in construction, and the only ma-
terial finding by the industrial commission being that
plaintiff was not an employee of the building contractor,
one ending commissioner's power to proceed further,
Gilbert v. M., 192M4%5, 267N'W73. See Dun. Dig. 10425.

4318. Commission not bound by rules of evidence.

The Commission and its referees are not subject to
rules of evidence governing the courts. 172M549, 489,
216N'W240, 241.

Proceedings are not governed by strict rules of evi-
dence. 175M319, 221NW66.

Duty of commission to find certaln facts under evi-
dence, and review of findings. 175M489, 221NW9I13.

The absence of an appropriate label on a petition for
a rehearing was not important though it was claimed
that the proceeding was barred by §4282 in that it ap-
peared from the pleading to be a new proceeding. 177
M555, 226N'W889.

A decision of industrial commission will not be dis-
turbed because Iincompetent evidence was admitted
?sooo)per v. M., 188M5660, 247TN'W805. See Dun. Dig. 10421

Commission is not bound by strict rules of evidence,
but its findings of fact must be based only upon com-
petent evidence. Cooper v. M. 188M560, 247TN'W805. See
Dun. Dig. 10421(79).

Findings of industrial commission must be based upon
competent evidence and cannot rest on pure hearsay.
Bliss v. 8., 189M210, 248NW754. See Dun. Dig. 10421n, 79.

Finding suﬁported by competent evidence must be sus-
tained though hearsay evidence was also received. An-
derson v. C, 190M125, 251NW3. See Dun. Dig. 10426.

Whether testimony, objected to as conversation with
a person since deceased, was improperly admitted, was
immaterial, where only conclusion possible under all
other evidence in case was that Industrial commission
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properly denied compensation, Anderson v. R., 196M358,
26TNW501. See Dun. Dig, 10421.

In arriving at a decision it is proper for commission
to take into account not only interest of parties and wit-
nesses in outcome and improbabilities involved, but also
to inquire into all surrounding circumstances upon which
an alleged claim of dependency is based. Segerstrom v.
N., 198M298, 269NW641. See Dun. Dig. 10421,

As affecting ddmissibility of statement of employee as
a part of the res gestae, consideration should be given
to facts that at time statement was made there was an
entire lack of motive for the employee to misrepresent
as where injury appeared so insignificant that employee
could not have given a thought to subsequent application
for compensation. Jacobs v, V., 199M572, 273NW245. See -
Dun. Dig. 3300. -

In workmen's compensation cases a liberal policy
should be followed in admission of declarations as part

‘of res gestae in order that purpose of compensation act

be carried out. Certain statements made by deceased
approximately forty-five minutes after accident held
properly admitted as part of res gestae. Id. See Dun,
Dig. 3301

It was not error to exclude expert testimony that it
was a practical route to drive from 1900 Princeton ave-
nue, St. Paul, to the St. Paul Hotel, through intersection
of Colborne and West Seventh streets, where decedent
met with fatal accident. Bronson v. N, 273NW681. See
Dun. Dig. 10421.

4315. Appeal—Expense—Transcript.

On appeal to commission from action of referee, the
commission is a fact finding body and its jurisdiction as-
such must be exercised, and it is not bound by the find-
égg&v%nglact made by the referee. Olson v. C., 178M34,

The view of the referee that the relator should have
disclosed confidential information as to what an exam-
ination to his eye showed was not prejudicial on a trial
de novo by the commission on appeal. Thompson v. L.,
181M533, 233NW300. See Dun. Dig. 10423.

Failure of employee to make a deposit of $10 within
20 days after service of notice of his appeal from an ad-
verse decision of referee, did not require commission to
grant a motion to dismiss such appeal. Rutz v. T, 191
M227, 253NW665. See Dun. Dig. 8954, 10385.

4317. Appeal based on fraud, etc.

175M539, 221NW9I10; note under §4139.

4318, Proceedings in case of default—Entry of
judgment upon awards.—On at least thirty days’ de-
fault in the payment of compensation due under any
award made under part 2 of this act, employe or de-
pendents entitled to such compensation may flle a
certified copy of such award with the clerk of the
district court of any county in the state, and on ten
days’ notice in writing to the adverse parties, served
as provided by law for gservice of a summons, may ap-
ply to the judge of any district court for judgment
thereon. On such hearing the judge of such court

‘'shall have the right to determine only the facts of

said award and the regularity of the proceedings upon
which said award is based, and shall order judgment
accordingly, and such judgment shall have the same
force and effect, and may be vacated, set aside, or
satisfied as other judgments of the same court; pro-
vided, that no judgment shall be entered on an award
while an appeal is pending. There shall be but one
fee of 25c¢ charged by said clerk for services in each
case under this section, and said fee shall cover all
gservices performed by him. An employe or depend-
ent shall be entitled to entry of judgment for only
such sums as are by the award payable to him. It
any such award provides for the payment of money
to a person other than such employe or dependent,
such other person may by the same procedure obtain
an entry of judgment for such sum as is payable to
him by such award. (’21, c. 82, §58; ’23, ¢. 300, §11;
Apr. 29, 1935, c. 314, §1.)

Sec. 2 of Act Apr. 29, 1935, cited, provides that the act
shall take effect from its passage.

172M46, 214NW765; note under §4319,

177TM555, 225NW§89.

The approval of a settlement in a workmen’s compen-
sation matter under the Act of 1913, c. 467, is not a
judgment, as regards limitations. 176Mb554, 223N'W926.

Where an employer left to its insurer defense of a
petition for compensation, after an award was made and
reduced to judgment, insurer having become insolvent,
district court had power to set aside judgment for
‘“‘excusable neglect” of employer so that it might petition
industrial commission for a rehearing of mat%er on mer-
Ltss‘ideeehan v. M., 191M411, 254N'W584. See Dun., Dig.
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To vacate a judgment entered in district court to en-
force an award of industrial commission upon ground
of mistake of fact, court must be governed by same con-
giderations and principles that govern vacation of any
judgment of district court, Maffett v. C., 198M480, 270
NW596. See Dun, Dig.- 10422, .

‘Where, in absence of dependents, industrial commission
determines that an employer shall make payment to spe-
cial compensation fund, decision is not award of ‘‘com-
pensation” under this section. Schmahl v, 8., 2T4ANW168.

Where, in case of death of employee in course of his
employment, there are no dependents and embployer is
obliged to make payment to special compensation fund,
his liability is one created by statute, and proceeding to
recover same must be commenced within six years from
accrual of cause of action. Id. See Dun. Dig. 10419,

4319. New hearing may be granted.

Whether an employe is entitled to a rehearing after
an award rests in the discretion of the Industrial Com-
mission. 172M46, 214NW765.

Granting or denying a new hearing is in the discretion
of the Industrial Commission, and such discretion held
not abused under the facts of this case. 172M521, 216NW
. Where an award of compensation has been affirmed b
the Supreme Court and remanded, the Industrial Com-
mission is without power to grant a new hearing. 174
M153, 218N'W550.

The granting of a rehearing after an award rests in
the sound discretion of the Industrial Commission. Delich
v. T.,, 175M612, 220N'W408,

Relief against fraudulent settlement must be applied

* for before the Industrial Commission and not by an ac-
tion in equity in district court to set it aside. 175M539,
221NW$10, ’ k

An attempted appeal, when certiorari was the proper
method of review, conferred no jurisdiction to render
judgment and was not a bar to a reopening of the pro-
ceeding upon application of either party although the
Supreme Court expressed an opinion on the merits. 177
M555, 225NW889.

Granting or refusal to grant an application for a re-
hearing rested in the discretion of the commission. 178
M464, 22TNWEET. : .

The grant of a rehearing rests in the discretion of the
Industrial Commission. 179M321, 229NW138,

There is no statute limiting the time within which
the industrial commission may grant a rehearing on the
propriety of further allowance of medical benefits neces-
sitated by original injury. Kummer v. M., 185M515, 241
NW681. See Dun. Dig. 10421,

Application for compensation for retraining rests in
original proceeding, and is not an independent proceed-
ing that will be barred by statute of limitations, ignor-
ing original proceeding of which it is a part, Vierling
v. 8., 187TM252, 2456NW150. See Dun, Dig. 10419.

Upon record, industrial comrnission did not abuse its
discretion by vacating an order denying additional com-
pensation for retraining and granting an application of
employe for permission to submit further evidence.
Vierling v. 8., 187M252, 245NW150. See Dun. Dig. 10421.

Word ‘“award” is construed as synonymous with “de-

cision” so as to allow to an employe denied compensation .

same right to petition for and procure a rehearing as is
given to employer and insurer when compensation is
allowed. Rosenquist v. O., 18TM375, 245NW621. See Dun.
Dig. 10421. : A

Industrial commisgion did not abuse its discretion in
refusing to grant rehearing to employe whose injury
was originally compensated,. where medical testimony
a8 to present condition was in dispute, State v. A. C.
0<‘:hs_10B4r21i:k & Tile Co., 187TM586, 246NW249. See Dun.
Dig. .

Where the record discloses that no objection was made.

before industrial commission, upon _jurisdictional
grounds, to application to vacate an award, nor any ob-
jection that no good cause has been shown for vacation,
relator-insurer will not be heard to raise question for
first time in supreme court. Mark v. K. 188M1, 246NW
472. See Dun. Dig. 10426.

Granting of rehearing rests in discretion of industrial
commisgion, Cooper v. M., 188M560, 24TNW805. See Dun.
Dig. 10421(81).

Industrial commission did not abuse its discretion in
denying rehearing on ground of newly. discovered evi-
dence which was merely cumulative. Olson v. D, 190
M426, 252N'W78. See Dun. Dig. 10421,

Granting of rehearing rests with industrial commis-
sion except where it appears that judicial discretion has
been abused. 1d.

Where an employee suffers an injury, at time reported
and conceded to be compensable, and employer or in-
surer pays compensation for several weeks and pursuant
to §4295 flles with Industrial Commission interim and
final receipts, latter reporting history of case for de-
termination of commission as to whether embployee’'s
rights have been fully protected and full compensation
given, transaction amounts to a proceeding within §4319,
which continues commission’s jurisdiction. Nyberg v.
L., 192M404, 256N'W732, See Dun. Dig. 10421, N

A final settlement approved by industrial commission
and. final payment made thereunder becomes final at ex-
piration of time permitted for review thereof. Falconer
v. C, 193M560, 259NW62. See Dun. Dig. 10418,

‘10421,
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Lump sum settlement in 1926 carrglng also weekly
payment for 300 weeks, approved by the court and final
receipt given by employee was a final disposition of the
matter which could not be reopened in 1934, and a sub-
sequent settlement of medical expenses under stipulation
approved %y.'the court did not constitute a reopening.
Nadeau v. C, 194M285, 260NW213, See Dun. Dig. 10414.
Six-year statute of limitations ran against right- to
recover compensation where employer pald injured em-
ployee his full wage for some time after accident while
disabled, the arrangement between the employer and
the employee not constituting a proceeding or any part
of a proceeding which would furnish a basis for a re-
i)(xl)enmg. Lunzer v. W., 195M29, 261NW477. See Dun. Dig.

Affirmance of an order of commission denying a peti-
tion to reopen case and grant a rehearing ended case
and industrial commission thereafter had no further
jurisdiction to entertain another application for rehear-
ing. Frederickson v. B., 195M660, 261NW479. See Dun.
Dig. 10421,

A final settlement approved by Industrial commission
with final payment made thereunder becomes final at ex-
piration of time_permitted for review, and commission
caunnot reopen. Id.

Industrial. commission had no power to vacate settle-
ment, and its award based thereon, and grant a petition
for rehearing. Dorfman v. F., 195M19, 261INW879. See
Dun. Dig. 10421.

Chapter 74, Laws 1933, so amended §4295 that industrial
commission retains authority and jurisdiction to vacate
for cause a decision rendered thereunder and grant a re-
hearing pursuant to §4319, which by amendment is incor-
porated into §4295. Hawkinson v. M., 196M120, 264N'W
438. See Dun. Dig, 10421,

By amendment of §4295 by Laws 1933, c. 74, commis-
sion retains its jurisdiction with power to open its de-
cision made upon an accident occurring prior to passage
of amendment., Hawkinson v. M., 196M120, 266NW346.
See Dun. Dig. 10421,

‘Where no writ of certiorari had issued to review an
award made by Industrial Commission, ward had not
been reduced to judgment, and no statute of limitations
barred such relief, jurisdiction of Industrial Commission
continued, and it had power, for cause, to vacate prior
award and grant a new hearing. Tuomi v. G., 196M617,
265NW837. See Dun., Dig. 10421,

Granting of a rehearing on. ground of newly discovered
evidence rests in discretion of industrial commission.
Pechavar v. O., 198M233, 26NW417. See Dun, Dig. 10421,

Amendment of §4295 by Laws 1933, ¢. 74, in no way
modified or affected §4319, and application to commission
to set aside award and grant rehearing must be made
before decision has passed into judgment in district court.
Maffett v. C., 198M480, 270NW596. See Dun, Dig, 10421,

To vacate a judgment entered in district court to en-
force an award of industrial commission upon the ground
of mistake of fact, court must be governed by same
considerations and principles that govern vacation of
any judgment of district court. Id. See Dun. Dig, 10422,

‘When an award of compensation has been made, juris-
diction of industrial commission continues, subject to
provisions of this section as long as there is a continuing
right to compensation. Roos v. C., 199M284, 27TINW582.
See Dun. Dig. 10421,

Words “for cause” mean some such cause as fraud or
surprise, :and rehearing cannot be based upon very facts
contained. in a written statement furnished complaining
party.’ Herzog v. C, 199M352, 272NW174. See Dun. Dig.

‘An ‘award of compensation cannot be set aside and a
new hearing granted thereon under §4295 if award was
made prior to amendment by Laws 1933, c. 74, §1, as a
rehearing could’ then be granted only under §4319 for
cause, record not showing cause, Id. R

4320. Appeal to Supreme Court—Grounds—Fees.
176M103, 220NW408; note under §4319.
A reasonable deduction from circumstantial evidence

will be sustained on appeal. 172M439, 215NW678. .
driver was

The above rule applles where a taxi
murdered by an intoxicated passenger arising from a
quarrel over fare. Id. : :

Writ of certiorari must be served upon' the’ adverse
party or his attorney, in view of §§9240, 9769, 9770. 172
M98, 214NWT795. I

Findings_ of commission must prevail unless they are
clearly and manifestly contrary to the evidence. 174M

The Supreme Court cannot reverge where there is evi-
dence reasonably tending to sustain the findings of fact.
174M376, 21TNW292, - . '

Findings. of Commission must remaln undisturbed, if
there is evidence reasonably tending to sustaln them, or -
unless they are manifestly and clearly contrary to the
evidence. The Commission iz not necessarily concluded
by undisputed testimony although it must assume as
credible witnesses, unless inherently improbable.. 176M
51, 220NW401. ) ot

Duty of commission to find certaln facts undér evi-
dence, and réview of findings. 175M489, 221N'W913.

Finding on conflicting evidence that physical condi-
tion was not affected or aggravated by a fall, must be
sustained. Koppe v. H. & T., 176M508, 228NW787,

- 94, 218N'W243.
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Findings of Commission will be sustained wunless
clearly without support in the evidence’ 177M503, 226

Commission’s findings on fact question is final. Holm-
berg v. A., 177M469, 225N'W439.

Determination of Commission must stand .if reasonable
g‘l){l’ggzmight reach different conclusions, 177TM619, 225

An abortive appeal, although accompanied by the ex-
pression of an opinion on the merits, was not equivalent
to review by certiorari wherein there would have been
jurisdiction to render judgment on the merits, and there
was no bar to a reopening of the proceeding on appli-
g%lon of either party under §4319. 177TM555, 2256N'W

Findings of fact supported by evidence must be sus-

tained. 178M279, 226 NWT67.
indings ag to cause of death based on evidence could

not be disturbed. Hedquist v. P.,, 178M524, 227TNW856.

Failure to transmit return to Supreme Court in 30
days did not oust such court of jurisdiction. Hedquist
v. P, 178M524, 22TNWS856.

On certiorari to review decision of Industrial Com-
mission the title of the proceeding does not change in
the appellate court. Kopp v. B, 179IM158, 228NW559.

Determination of Industrial Commission contrary to :

1131(’)\755}&1";6 undisputed testimony reversed. 179]&4[177 228

Whether act of employe was done for purpose of sav-
ing employer's property, held a question of fact for de-
ét}(;ll‘mina.tion of Industrial Commission. 179M272, 228NW

Decision of Industrial Commission cannot be reviewed
on certiorari after the expiration of thirty days from
notice of determination. 179M321, 229N'W138.

Findings of the Commission having adequate support
in the evidence are determinative on certlorarl in the
supreme court. 179M416, 229NW561.

Finding of commission that there was no causal con-
nection between fall and resulting cancer reversed and
remanded for further evidence. Hertz v. W., 180M177,
230NW481(2).

. ‘Whether carpenter sent out by employer to work on
school building 135 miles from employer’'s residence was
in course of employment in returning over week-end,
held a question of fact, and finding of commission
against claim for compensation was binding on supreme
court. 180M473, 231NW188,

The court will not disturb the finding of the Industrial ‘

Commission that relator did not suffer an inguinal
hernia where relator's testimony is both contradicted
and impeached. Naslund v. F., 181M301, 232NW342. See
Dun, Dig. 10426.

Findings of fact by the commission must be sustained
unless they are manifestly contrary to the evidence.
181M398, 232NW716 See Dun. Dig. 10426,

Decision of fact issue by Industrial Commission will
not be disturbed on certiorari. 181M&546, 233NW245. See
Dun. Dig. 10426(15).

There being credible testimony in its support, an order
of the Industrial Commission will not be reversed. Tevik

. L., 182M244, 234NW320. See Dun. Dig, 10426(26).

Finding of Industrial Commission that one was ‘em-
ploye at time of accident is a finding of fact which can-
not be reversed if reasonably sustained by evidence:
ﬂrederlck v. F., 183M243, 236NW322. See  Dun. Dig.

A finding of the Industrial Commisgsion upon a ques-

tion of fact cannot be disturbed unless consideration of -

the evidence and -the inferences permissible therefrom
clearly require reasonable minds to adopt a conclusion
contrary to the one at which the.  commission arrived.
Jone. 183M 531. 237NW419. See Dun, Dig. 10426
(24), (25), ‘(26). (27), (28).

There is evidence to support negative finding of the
Industrial Commission, and it will not be disturbed.
Kléxgman v. C., 183M541, 23TNW420. See Dun. Dig., 10426

Decision of Industrial Commission will not be dis-
turbed unless evidence and inferences permissible there-
from require. reasonable minds to: .adopt a contrary con-

eclusion. Farley v. N., 184M277, 238N'W485. See Dun.
Dig 10426 (24).

‘Where there is a clear conflict in-the evidence as to'the

causal connection between a strain and a subsequent dis-

ability, Supreme Court will not disturb the finding:of the ;

Industrial Commission. Hoeflin v. R.,
676. See Dun. Dig. 10426.

A memorandum attached to a decision of the Indus-

184M360, 238N'W

trial Commission. may not be resorted to to show that its

justifiable findings are not based upon a tenable theory.
Wheeler v. W, 184M538, 239IN'W253.

KFinding of Industrial Commission upon questions of
fact will not be disturbed when reasonable mirnds may
reach conclusion in accord with that of commission,
Brameld v. A, 186M89, 242NW465. See Dun. Dig. 10426.

Refusal of Iindustrial Commission to vacate award and
allow additional compensation, based on competent evi-
dence, will not be disturbed on appeal. Hanke v. N., 186
M182, 242NW621. See Dun. Dig. 10426,

See Dun. Dig. 0426. -

Where order of industrial commission, affirmed by su- .

preme court, provides for further proceedings, commis-~
sion may proceed to determination of issue so left open.
Hertz v. W,, 186M173, 242NW629. See Dun. Dig. 10426.
Finding of Industrial Commission that person was em-
ployee must be sustained if reasonably supported by ev-
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idence and inferences. Carter v. W., 186M413, 243NW436.
See Dun. Dig. 1042

‘Where certiorari ha.s issued to review a decision by the
industrial commission, but writ has been discharged
without a hearing ‘in this court, commission is not de-
prived of jurisdiction of case. Johnson v. P.,, 187M362,
245N'W619. See Dun. Dig. 10426.

Unless a consideration of evidence and inferences per-
missible therefrom clearly require reasonable minds to
adopt a contrary conclusion, a finding by industrial com-
mission upon a question of fact cannot be disturbed.
Zitzman v. M., 187M268, 245NW29. See Dun. Dig. 10426.

Finding of fact by industrial commission cannot be
disturbed unless consideration of evidence clearly re-
quires reasonable minds to adopt contrary conclusion,
Metcalf v. F., 187TM485, 246NW28. See Dun. Dig. 10426,

Finding of industrial commission upon question of fact
cannot be disturbed unless congideration of evidence and
inferences permissible clearly require reasonable minds
to adopt contrary conclusion. Palumbo v. C., 187TM508,
246NW36. See Dun. Dig. 10426.

Tn compensation case, rehearing was ordered for new
evidence as to the cause of degeneration of spinal cord.
Sorenson v, L., 187TM665, 246NW114., See Dun. Dig. 10421,

On certiorari to industrial commission to review an
award of compensation, granted on rehearing after a
previous award has been vacated, there may be reviewed
order granting rehearing. Mark v. K., 188M1, 246N'W472.
See Dun. Dig. 1402, 10426, .

A decision of industrial commission will not be "dis-
turbed because incompetent evidence was admitted.
Cooper v. M., 188M560, 247NW805 See Dun. Dig. 10421-

80).

. Denial of compensation by industrial commission will
not be disturbed if record presents an issue of fact. Eke-
lund v. W., 189M228, 248NW824. See Dun. Dig, 10426(24).

Finding that injured person was an employee must
stand on-appeal if fairly sustained by evidence. Myers
v. V., 189M244, 248NW824. See Dun. Dig. 10426(24).

A “conclusion of industrial commission that death re-
sulted from exertions in course of employment must be
sustained if supported by sufficient evidence. Farrell v.
R., 189M573, 260NW454. See Dun. Dig. 10426,

Court will not disturb finding of commission upon
question of fact reasonably supported by evidence. Ben-
son v. W, 189M622, 2560NW673. See Dun. Dig. 10426.

A decision of the commission will not be disturbed if
founded upon an inference reasonably to be drawn from
the controlling facts. Jensvold v. K., 190M41, 250NW815.
See Dun. Dig. 10426.

Findings of fact by industrial commission cannot be
disturbed on appeal. Anderson v. C., 190M125, 251NW3.
See Dun. Dig. 10426,

Decision of the industrial commission supported by ad-
equate evidence will not be disturbed. Wallin v. G., 190
M335, 251NWE69. See Dun. Dig, 10426,

. Finding that disability resulted from accidental in-
jury cannot be disturbed by court if supported by evi-
111634n2c§ Rutz v. T, 191M227, 253NW665. See Dun. Dig.

Industrial Commlssmnq finding of fact with reason-
able support in evidence will not be disturbed. Nelson
v. W, 191M225, 253NW765. See Dun. Dig. 10426.

Findings of commission on controverted questions of
fact must be sustained unless they are so manifestly
contrary to evidence that reasonable minds could not
adopt them, Duchant v. O, 192M443, 256NW905. See
Dun. Dig. 10426.

Tn action by employee to recover of employer part of
money paid it by plaintiff, under arrangement whereby
employer paid full wages and received compensation,
finding of a referee of industrial commission that insurer
had paid plaintiff full compensation prescribed by law
presents no defense. Ruehmann v. C. 192M596, 257TNW.
501. See Dun. Dig. 10418.

Finding of commission as to which one of two persons
was employer of injured employee cannot be disturbed
where supported by evidence Hiland v. F.,, 133M10, 257
NW663. See Dun, Dig. 1042

Function of supreme court is not to make an Inde-
pendent finding as to relationship between parties, but
to ascertain whether evidence supports finding made by
commigsion. Olson v. E. 194M458, 26I1NW3. See Dun
Dig. 10426,

Whether insanity disabling employer from engaging
in any occupation was connected with and a result of
injuries received in was a question of fact.
1(\12e4x§rman v. V., 194M513 261NW703 See Dun. Dig. 10426

In reviewing award of industrial commission, evidence
must be taken in its most favorable aspect to respondent,
L.undeen v, K., 196M100, 264N'W435. See Dun. Dig. 10426,

Jurisdiction of industrial commission to vacate a de-
cision rendered pursuant to §4295 was adequately raised
so as to be reviewed on certiorari. Hawkinson v, M.,
196M120, 264N'W438. See Dun, Dig. 10426.

Supreme court does not try cases de novo or make
findings of fact. Rick v. N.,, 196M185, 264NW685, See
Dun, Dig. 10426.

Supreme court cannot set aside a finding of mdustrlal
commission, if reasonable minds could, on the evidence
reach different conclusions. Id.

That attorneys for employee had issued draft on in-
surer for compensation and expenses of nursing created
no estoppel and did not authorize supreme court to dis-
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miss certiorari, insurer refusing to honor draft for com-
pensation.

Evidence was not properly before supreme court where
it was certified by stenographic reporter rather than
secretary and under seal of industrial commission, Dah-
ley v. E, 196M428, 265NW284. See Dun. Dig. 10426,

1<mdmg of lack of causal connection between eye ulcer
causing blindness and slight injury to eye at same point
held palpably against greater weight of evidence requir-
ing reversal of finding of commission. Pachavar v. O,
196M558, 265NW429, See Dun, Dig. 10426,

It is for triers of fact to choose not only between con-
flicting evidence but also between opposed inferences.
Reinhard v. U, 197TM371, 26TNW223. See Dun. Dig., 10426,

Whether testimony, objected to as conversation with a
person since deceased, was improperly admitted, was im-
material, where only conclusion possible under all other
evidence in case was that industrial commission properly
denied compensation. Anderson v. R., 196M358, 26TNW
501. See Dun. Dig. 10426.

A finding upon question of fact cannot be disturbed
unless consideration of evidence and inferences permis-
sible therefrom clearly require reasonable minds to adopt
a conclusion contrary to one at which commission ar-
{b\;e;% Johnson v. N, 197M616, 268NW1. See Dun, Dig.

On appeal in a compensation case, supreme court does
not make findings of fact.

Litigants cannot sleep on their rights until they reach
supreme court, and then, for the first time, object to an
irregularity occurring in tribunal below. TFoster v. S,
197TM602, 268NW631. See Dun. Dig. 10426.

Where there is conflicting evidence or where diverse
inferences may be drawn from evidence, conclusions
reached by commission should not be disturbed. Id.

Unless there was clear abuse of discretion, order of
commission denying rehearing for newly discovered evi-
dence cannot be disturbed. Pechavar v, O., 198M233, 269
NW417. See Dun. Dig. 10421, ]

Supreme court does not disturb findings of fact unless
evidence is clearly insufficient to sustain them. Benson
v. H.,, 198M250, 269N'W460. See Dun, Dig. 10426,

Where there is a conflict in the evidence and inferences
raised thereby, supreme court can pass only upon ques-
tion of whether or not decision below is reasonably sup-
ported by record. . Chamberlain v. T. 198M274, 269NW
525. See Dun. Dig. '10426.

industrial commission is a fact- finding body even on
appeal from order of its referee. Segerstrom v. N,
M298, 269NW641. See Dun, Dig, 10423,

Assignment of error. that the finding that conclusions
of the industrial commission of Minnesota are contrary
to testimony herein was not in proper form, there being
nine specific findings of fact. Skoog v. S, 198M504, 270
NW129. See Dun. Dig. 361. .

Findings of fact of industrial commission are entitled
to very great weight and will not be disturbed unless
manifestly contrary to evidence. Colosimo v. G., 199M
600, 273NW632. See Dun. Dig. 10426, .

Finding of fact of industrial commission will not be
overturned unless against manifest preponderance of evi-
dence. Bronson v. N, 273NW681. See Dun. Dig, 10426.

A finding upon a question of fact cannot be disturbed
unless consideration of evidence and inferences permissi-
ble therefrom clearly require reasonable minds to adopt
a conclusion contrary to one at which commission ar-
rived. Gorman v. G., 278NW§94. See Dun, Dig. 10426.

Whether there is any evidence tending to support a
given finding and whether evidence conclusively estab-
lishes a particular fact are deemed questions of law. Id.

.Opposed medical opinions as to causal relation between
an accident and resulting condition of workman are as
much matters of fact as any other. Id.

.4821. Supreme Court to have orighm.l jurisdiction.

Where an award of compensation has been affirmed by
the Supreme Court and remanded, the Industrial Commis-
sion is w1thout power to grant.a new hearing. 174M153
218N'W550.

Motion or petmon in supreme court to remand ca.se to
industrial commission for further hearing on ground of
newly discovered evidence was denied where affidavits of
various parties contained substantially same irreéon-
cilable contlict of issues involved as appeared at trial
Susnik v. Q., 193M129, 2568N'W23. See Dun. Dig. 10426(12).

Supreme court may determine that relator on certiorari

was not employee of respondent, where raised by re- .

spondents in brief and argument, though not raised b
relator on certiorari. Benson v. H,, 198M250 269NW460
See Dun. Dig. 10426.

‘Where there is no dispute as to character and kind of
service performed or as to relation of alleged employee
to corporation,
}Nhat law governs as to ‘whether relator is an employee.
d

41824,
—Attorney's fees, etc.

Award of attorney’s fees by commission approved by
supreme court. 180M388, 231NW193.

Statutory costs denied because ,of deliberate and -ex-
tended reference in brief for respondents to facts, outside
record, said to have occurred since hearing. Whaling v.
I, 194M302, 260NW299. See Dun. Dig. 2226.
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‘bore a child of the employee, there was no marriage

. of employee held entitled to :compensation.

V. W, 194M35, 259NW399.

.apartment buildin

“lump sum;

it is duty of supreme court to declare ,

Costs—Reimbursements -to prevailing party :

§4326

4325. Definitions.

Where janitor performs services for several, and is in-
jured in the service of one employer, he is entitled to
compensation -from such employer, based on his total
regular earnings as a janitor. 171M402, 214N'W265.

The term "“employment” means the particular kind of
employment in which the employee was engaged at the
time of the accident. 171M402, 214N'W265.

Employe might be employed under terms that would
permit his reward to be in something more than money.
174M227, 218N'W 882,

Weekly wage to be paid during temporary total disa-
bility is to be ascertained by multiplying dailly wage by
five and one-half. Modin v. C., 189M517, 250NW73.” See
Dun. Dig. 104190.

Where traveling salesman was being paid $60 to 366
weekly to cover flat allowance of $25 as wages, hotel
bills, meals, and a car mileage allowance, in absence of
showing that allowance resulted in profit to him, find-
ing that his wages were $40 per week was sustained.
Nelson v. W.,, 191M225, 2568NW765. See Dun. Dig. 10410.

Driver of school bus working about § hours a day was
a part time worker for purposes of computing dally
%?1%3 Lee v. V., 192M449, 25TN'W90. See Dun. Dig.

Burden is upon him who alleges it to show that normal
working time is not 8 hours in determining compensa-
tion of part time worker. Id. See Dun. Dig. 10421,

4326, Deﬂnltions, continued.
®

* ok K Kk ok ok

(b) “Child” or ‘“children” shall include post-
humous children, all other children entitled by law
to inherit as children of the deceased and the child or
children of a person who shall have been adjudged
to be his or their father by a court of competent jur-
isdiction in any state of the United States; also step-
children who were members of the family of the de-
ceased at the time of his injury and dependent upon
hllm for support. (As amended Feb. 9, 1937, c¢. 18,
§ * &k kK ¥k ok &k ¥k

Sec. 2 of Act Feb, 9, 1937, cited, provides that the Act
shall take effect from its passage.

(a .
13£M25, 158N'W717, should read 133M447, 158NW7T17.

An illegitimate child of a woman was a ‘“‘stepchild” of
man she subsequently married, entitled to compensation
for his death. Lunceford v. F., 185M31, 23INW673. See
Dun. Dig. 10411,

(¢). Husband or widower,

Where employee entered into an agreement to marry
on a certain date and was killed several days before date
set for marriage and after banns of marriage had been
published by church, and 8 months after death, girl
and
child was not entitled to compensation. Guptil v, E,
197M211, 266NW748, See Dun, Dig. 10411,

(d). Employer.

177M454, 225N'W449.

Company furnishing instrumentality to another, to-
gether with trained employees to manage the same, re-
ﬁa}ggd employer of the men 80 furnlshed 179M416 229

Independent ‘rural telephone company orga.nlzed. on
June 25, 1913, held a de facto corporation and dependents
'Ebellng.‘v.
I, 187M604, 246N'W373. See Dun. Dig. 10393.

If employee is. given over unreservedly to the service
and direction of another employer . it.creates relation of
master and servant as between such employee and such
other employer; but such new relation cannot be thrust
upon servant ‘without -his knowledge: and_ consent!. ‘Dahl
See Dun. Dlg 10395.% . ..

vadence held to .show that two persons. operatlng an

and dividing income were partners
rather than tenants in common. XKeegan V. K. 4M
261, 260NW318. 'See Dun. Dig. 10395.

Whether one. painting cornices of a building for a
employer furnishing materials and painter.
tools, was an- employee or an independent contractor, held
question of fact for :industrial -commission. Rick v, N,
196M185, 264NWE85. See Dun. Dig. 10395,

County employing an independent contractor -held not
an employer. Op. Atty. Gen. (844c-3), June 11, 1934.

City is liable for compensation to members of flre. de-
partment while on calls outside village limits under di-
rection of village officers, whether or not there exists
a contract with adjacent territory. Op. Atty.-Gen. (688D). '
Aug. 29, 1934, .

‘As affecting right of county to carry workmen 8 com-
pensation insurance, it would seem that operators. of
highway machine rented by county on hourly basis, rén-
tal being paid to the owner of the equipment, are not em-
11)51)3'}7’%5 of the county. Op. Atty. Gen, (125a-61), Mar, 17,

Employees in Mineral Springs Sanatorium are entitled
to benefits of act; and county may provide for compen-
sation insurance. Op. Atty. Gen. (523g- 8), Apr. 1, 1937

Conﬂlct of laws, 20MinnLawRev19,
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(g). Employeec.

President of company who owned all excepting two
“qualifying shares” was not an “employee.” 176M422,
223NW772.

Employee of one who received a stated sum per car
for loading stock and seeing to its transportation for a
shipping association was not an employee of the ship-
ping association. 17TM462, 225N'W448.

President of corporation held not an employee entitled
to compensation for injuries. 179M304, 229NW101.

Finding that employee working in creamery was em-
ployee of creamery and not of manager and butter maker
who paid her. Janosek v. F., 182M507, 234N'W870. See
Dun. Dig. 10395.

Evidence held to sustain finding that owner of truck
who hauled timber at an agreed price per cord was an
employee. Barker v. B., 184M366, 238NW692, See Dun,
Dig. 10394,

Tinding that teamster wuas employee of road contractor
while driving an automobile to order feed and groceries
held sustained by evidence. Wheeler v. W., 184M538, 239
NWwW253. See Dun. Dig. 10393-10395.

Arrangement whereby charitable organization operat-

ing a hotel gives persons who do work several dollars :

a week for pocket money and incidentals held not con-
tract of hiring. Hanson v. S, 191M315, 2564NW4, See
Dun. Dig. 10395. )

Husband of one member of a partnership operating an
apartment buildlrﬁz held an employee of partnership.

eegan v. K., 194M261, 260NW318. See Dun. Dig. 10395.

(g) (1) Public employees.

Driver of street flusher held employee of contractor and
not of the city. 179M277, 228NW935.

Compensation law covers a municipal employee only
when under the same circumstances the employee of a
non-municipal emplover would be covered. 181M601,
233NW467. See Dun. Dig. 10394(48).

One paid by the job to wash windows of a school build-
ing under construction and nearing completion held an
employee and not an independent contractor., Wass v.
B., 185M70, 240NW464. See Dun. Dig. 10395.

Constable who assists sheriff at his request in making
an arrest, is employee of municipality, though neither
he nor the sheriff had his official position in mind at
time. McFarland v. V,, 187M434, 245NW630. See Dun.
Dig. 10394(48).

Where in application for federal funds city agreed to
agssume liability for and to provide workmen's compensa-
tion for all persons employed upon project for which
funds were used, city assumed same responsibility to-
ward persons working on such project that it did to its
regular employees., Michels v. C,, 193M215, 258NW162,
See Dun. Dig. 10894, .

A deputy county auditor, while a county officlal, is not
elected or appointed for a regular term so as to be denied
benefit of workmen’s compensation law. Whaling v.
I, 194M302, 260NW299. See Dun. Dig. 10394(54).

One otherwise an employee of a township is not de-
prived of right to compensation because, at time of in-
jury, he happened to be working out relief theretofore
furnished him by government agencies. Cristello v. T,
195M264, 262N'W632. See Dun. Dig, 10394.

Evidence held to sustain finding that truck driver
ha}llmg gravel for township road was employee of town-
ship and not of truck owner as independent contractor
though truck owner paid employee. Dahnert v. O., 19
M478, 265NW291. See Dun., Dig. 10395,

Township paying village a certain amount per run
made by fire department was not an “employer” of the
individual firemen; but was *“employer” where it paid
irgégnteer village filremen direct. Op. Atty. Gen., Feb. 1,

‘Where sheriff calls upon city police to aid him in con-
ducting raids and searching premises, and they are in-
jured, the county would be liable under the Workmen's
Compensation Act. Op. Atty. Gen,, Nov. 10, 1931.

Persons employed by county in so-called “made work”
are employees within compensation act. Op. Atty. Gen,
Mar. 8, 1933. )

County is not liable for injuries recéived by prisoner
1n3§ounty jail while working. Op. Atty. Gen., Mar. 13,
1933.

Volunteer firemen are entitled to benefits of workmen’s
compensation law. Op. Atty. Gen.,, Mar. 17, 1933.

Persons employed in so-called *made work' or “relief
work” are employees of state or municipality and pro-
tected by act. Op. Atty. Gen., July 24, 1933.

Neither state, -county, village, borough, town,. city nor

school district may elect not to be bound by part 2 of

compensation act. Op. Atty. Gen,, Oct. 16, 1933.

Minnesota Historical Society is liable under Work-
men’'s. Compensation Act for injuries to its employees

but is not liable to vigitors injured while on the prem-

ises.. Op. Atty., Gen. (523g-17), May 2, 1934. .

An employee of a municipality or other subdivision of
the state may elect not to be bound in a written con-
tract of employment to that effect or by giving statu-
tory notice, but if municipality requires such election by
employee, it might constitute duress. Op. Atty. Gen.
(623g-~18), May 31, 1934.

Substitute relief worker taking place of another mem-
ber of same family was entitled to compensation for in-
juries sustained when employed as relief worker. Op.
Atty. Gen. (400E), Sept. 27, 1934.
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Chief of police of city of Detroit Lakes is an employee
under compensation law, but whether street commission-
er of that city Is an employee depends on whether or not
he is an official or mere employee. Op. Atty. Gen. (35%a-
23{).VDec. 17, 1934, .

hether persons employed to maintain streets and
rajlroads in the village are emniployees or independent
contractors is a question of fact. Op. Atty. Gen. (523a-
5), July 19, 1935.

Ordinarily persons employed on relief projects are not
employees of county within meaning of compensation law
or workmen's compensation.insurance policy. Op. Atty.
Gen. (523g-18), Mar. 15, 1935.

If members of city fire department have gone outside of
corporate limits of city, pursuant to direction of city
authority, or with consent of such authority, they are
entitled to benefits of compensation act. Op. Atty., Gen,
(688h), Sept. 21, 1935.

‘Weight of authority is to effect that relief employees
%e 111903t5 public employees. Op., Atty. Gen, (523g-18), Nov.

Whether persons working on relief are employees is
question of fact, but where county binds itself in contract
with state in connection with obtaining funds to carry
insurance on relief workers, there is an agreement which
is not ultra vires of which such employees may take ad-
vantage. Op. Atty., Gen. (523g-18), Mar, 21, 1936.

Employees of state relief agency created for tempo-
rary purposes are employees of a department of state
entitled to benefits of workmen’s compensation act pay-
able out of state compensation revolving fund. Op. Atty.
Gen. (523g-19), Apr. 1, 1936,

Employees of municipalities working on project as a
result of agreement between rural habilitation corpora-
tion and municipality, working out seed loan notes, are
entitled to benefits of compensation act. Op. Atty., Gen.
(623a-25), Oct. 1, 1936.

As affecting right of county to carry workmen’s com-
pensation insurance, it would seem that operators of
highway Jmachine rented by county on hourly basis,
rental being paid to the owner of the equipment, are
not employees of the county. Op. Atty. Gen, (125a-61),
Mar. 17, 1937.

Employees in Mineral Springs Sanatorium are entitled
to peneﬂts of act, and county may provide for compen-
sation insurance. Op. Atty. Gen. (523g-8), Apr. 1, 1937.

Application of state workmen's compensation laws to
public employees and officers, 17MinnLawRev162.

Right to compensation of indigent working for munic-
ipality under scrip relief plan. 18MinnLawRev231.

(). (2). Private employees.

Finding that window washer was employee, sustained.
Carter v. W,, 186M413, 243NW436. See Dun. Dig. 10395.

The fact that decedent, in doing work as a window
washer, competed with other persons and companies who
were engaged in the same line of work did not make
him an independent contractor. Carter v. W., 186M413,
243NW436. See Dun. Dig. 10395.

‘Where work is simple manual labor on premises of the
employer, and there is no showing that right to control
was surrendered or contracted away, question of
whether relation of employer and employee exists is or-
dinarily a question of fact. Carter v. W. 186M413, 243
NW436. See Dun. Dig. 10395.

Right to control and supervise work is one of important
tests as to whether worker is employee or independent
contractor. Carter v. W., 186M413, 243NW436. See Dun.
Dig. 10395. .

Evidence sustained finding that interior decorator was
not an independent contractor. Cardinal v. P.,, 186M534,
2435NW706. See Dun. Dig. 10395. .

Under evidence that a foreign corporation sent a rep-
resentative into state and employed a resident of state
to sell clothing throughout state on a commission basis,
finding of referee that there was a Minnesota contract
of hire must be sustained. Kling v. P,, 194M179, 259NW
809. See Dun. Dig. 10387, : -

Evidence held to sustain finding of relation of em-
ployee and employer between one driving his own truck
on a well-defined route or territory, and receiving as
compensation only a discount of 3c per pound, though
salesman wasS at time required to pay for his sausage
ilrasagc;vance. Olson v. E,, 194M458, 26INW3. See Dun. Dig.

Authoritative control by emgloyer over employee Is
necessary to establish relationship. Id.

Member of religious order teaching at a parochial
school was an employee of the school, though all of her
earnings were turned over to the order, which guaran-
teed her maintenance for life. Sister Odelia v, C.,, 135M
357, 263NW111l. See Dun. Dig. 10395. .

Fact that employee hires others to assist or furnishes
his own tools is not decisive of question whether he is
employee or independent contractor. Rick v. N, 196M
185, 264N'W685. See Dun. Dig. 10395.

Whether one painting cornices of a building for a lump
sum, employer furnishing materials and painter tools,
was an employee or an independent contractor, held ques-
tion of fact for industrial commission, Id. .

Treasurer, vice president, member of the executive com-
mittee, and director of corporation, receiving a salary
only as an officer was not employee. Benson v. H. 198
M2560, 269N'W460. See' Dun, Dig. 10394,

One employed by husband of owner of building to make
repairs so that part of building could be used by husband
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as a beer tavern, and part as a dwelling for husband
and wife, held an employee of wife as well as husband.
Colosimo v. G., -199M600, 273NW632. See Dun. Dig. 10395,

Canvassers selling corsets held shown to be employees
of both manager and his wife at office in building where
orders were delivered, though corsets were made by
manufacturer in another state. Whalen v, B., 27T3NW678.
See Dun. Dig. 10395.

Independent contractors.

Advertising aviator held employee and not independent
contractor. 173M414, 21TNW491,

Person cutting, piling and loading on a car held an
employee and not an independent contractor. Reigel v.
J., B. F., 182M289, 234NW452. See Dun. Dig. 5835, 10395.

Copartnership doing work for school district held in-
dependent contractor and not employee. 175M547, 221N'W

. An agent receiving commissions as compensation, was
an employee and not an independent contractor. 176M
373, 223N'W608.

Person working on house held independent contractor.
Holmberg v. A, 177TM87, 224NW458.

Applicant for compensation must show that he was em-
ployee and not an independent contractor. Holmberg v.
A., 177M469, 225NW439.

Finding that one employed to cut timber on a piece-
work basis, was employee and not independent contractor,
sustained. 178M133, 226NW475. :

Painter and decorator repairing store for tenants of

building at a compensation of 50 cents an hour, held an
employee and not an independent contractor. 179M395,
229N'W340.

Person:cutting, piling and loading on a car held an em-
ployvee and not an independent contractor. Reigel v. F,,
182M289, 234N'W452. See Dun. Dig. 5835, 10396.

One caring for sheep held an employee and not an in-

dependent contractor, and that there was no relationship -

of bailee and bailor. Wilson v. T. 188M97, 246NW542,
See Dun. Dig, 10395.

Finding that one cleaning and painting smokestack for
gpecified amount was employee, sustained. Fuller v. N,
189M134, 248NWT756. See Dun. Dig. 10355(65).

Finding that blacksmith doing jobs on hourly basis
was employee, held sustained by evidence. Myers v. V.,
189M244, 248N'WS824, See Dun. Dig. 10394

Owner of truck engaged in hauling bottled products
at fixed hourly compensation was an employee and not
an independent contractor. Anderson v. C., 190M125, 251
NWwW3. See Dun. Dig. 10395.

One hauling ashes from laundry held not employee
of laundry and not protected by compensation act. Cle-
land v, A., 190M593, 252NW453. See Dun. Dig. 10395.

A mason agreeing to build a wall for a certain sum,
including material, was an independent contractor and
not an employee.  Lange v. A., 194M342, 260NW298. See
Dun. Dig. 10395.

Road contactor held employer of truck drivers selected
through federal reemployment gervice to drive trucks
leased through such employment service on a yardage

and mileage basis, and owner of trucks was not employ- .

er though it supervised use of trucks.
H., 195M21, 261NW4TE.

Grundeman v.
See Dun, Dig. 10395.

Burning of brush for a highway contractor was not °

menial labor which could not be subject of an independ-
535:5 contract, Becker v. N, 274NW180. See Dun. Dig.

Casual employment,

See notes under §4268.

One doing odd jobs about a house with respect to storm
windows and small repairs, was a ‘casual.” Billmayer
v. 8., 177M465, 225NW426.

(h) Accidental injuries. :

Injury to city employee, while driving his horses to
work in the morning, hitched to a dump cart owned by
the city, did not arise out of and in the course of his
employment. 177TM197, 224N'W§40. .

Injury while traveling on highway arose out of and
in course of employment. 177M503, 225N'W428.

- Finding that hernia did not result from a strain in lift-
ing a sack of peanuts, sustained. 177M65692, 226NW203.

Finding that loss of eyesight was occasioned by a twig
hitting employee in eye while chopping, sustained. 178M
133, 226 N'W475, . )

Evidence held to sustain finding that condition of em-
ployee resulted from injury under former employer. 178
M279, 226NW767.

Finding that transportation to work was regularly
furnished sustained. 178M310, 227TN'W48. .

Finding that teamster hauling bundles for commercial
thresherman, but injured while pumping water for the
horses on employer's farm, wag injured in the course of
employment of commercial thresherman, sustained. 178
M519, 227TNW663.

Whether act of employee In attempting to prevent ex-
plosion of bomb was for purpose of preventing destruc-
tion of employer’s property, held a question of fact for
the Industrial Commission.. 179M272, 228NW931.

‘Injury to miner held not to have resulted from acci-
dent in course of employment. 179M291, 229NW100. .

Death by lightning is not compensable unless the em-
ployment accentuates the natural hazard from lightning.
179M321, 229N'W138. .

Finding of commission that hernia did not arise out of
accident in course of employment, held contrary to the
evidence. 180M353, 230NW813. { .
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Compensation may be given for traumatic neurosis -
producing disability resulting from injury in course of
employment. 180M411, 230NW897.

Finding of commission that carpenter sent 135 miles
to work on school building was not in course of employ-
ment when injured while returning in his own automo-
bile over week end sustained. 180M473, 231NW188.

Miner who was directed to work elsewhere on account
of a threatened cave-in, but who, in disobedience of or-
ders, returned to such dangerous place and was there
killed, held .not in the course of his employment, and
compensation could not be allowed for his death. 180M
400. 231INW214. ’

Finding that police officer, injured while traveling on a
motorcycle to assume duty at place he was detailed by
superior officer, received such injuries accidentally aris-
ing out of and in the course of employment, held sus-
{%L’(])%d by evidence. 181M601, 233NW467. See Dun. Dig.

Evidence held to sustain finding that deceased was
struck by an automobile crank in the course of his em-
ployment, and that this caused acute appendicitis, from
%lll(ﬁih death ensued. 183M270, 236NW311. See Dun. Dig.

An injury sustained by an employee who slips on the
street as he returns in the course of his employment to

~his employer’s place of business at the close of the day

is a street accident arising out of his employment. 183M
309, 236NW466. See Dun. Dig. 10396, 10403.

Death of employee with unknown coronary sclerosis
who suffered an initial attack of angina pectoris while
under an emotional and mental strain and while engaged
in severe muscular employment was compensable., Wicks
v. N, 184M540, 239NW614. See Dun. Dig. 10396.

Time for giving notice commences from occurrence of
disability and not time of accident resulting in latent in-
111623270 Clausen v. M. 186M80, 242NW397. See Dun. Dig.

Evidence sustains finding that employee suffered in-
jury in automobile accident which resulted in his death,
Brameld v. A., 186M89, 242NW465. See Dun. Dig. 10406,

Finding that street sweeper falling and.- developing
hernia suffered no accidental injury in course of employ-
ment, held not contrary to evidence. Taddi v. V. 186M
218, 242NW717. See Dun. Dig. 10406. )

Evidence sustains finding that employee received heat
stroke and that it caused his death. Pearson v, F., 186M
155, 242NW721. See Dun. Dig. 10406.

Finding that heat stroke was accidental is sustained.
Pearson v. F., 186M155, 242NW721.

Employee suffering rupture of blood vessel in brain,
while lifting heavy weight, held to have suffered accl-
dental injury. Krenz v. K. 186M312, 243NW108. See

-Dun. Dig. 10398.

Evidence sufficiently supports finding that permanent
loss of mental faculties was not result of accidental in-
Jiur,v. Johnson v, P.,, 187TM447, 246NW617. See Dun. Dig.

0406. )

Award of compensation for heat stroke, held justified.
McDonald v. F., 187M442, 246NW635. See Dun. Dig. 10404.

Test as to whether heat stroke is accidental iInjury
warranting compensation 18 whether employment was
such as to expose emplovee to risk of sun's rays. Mc-
Donald v. F., 187M442, 245NW635. See Dun. Dig. 10396.

Finding of commission that cancerous condition was
not caused or agsgravated by injury, held supported by
evidence. Palumbo v. C. 187TMb508, 246NW36. See Dun.
Dig. 10406.

Evidence held to sustain inding that heatstroke to hand-
truck man causing his death was accidental and arose
out of employment. Mudrock v. W., 187M618, 246NW113.
See Dun. Dig. 10396, 10406.

Evidence held to sustain finding that erysipelas result-
ing in death was caused. by infection when emplovee
bumped leg on table. Bliss v. S, 189M210, 248NW754.
See Dun. Dig. 10404.

Finding that exophthalmic goiter was not caused or
aggravated by explosion, sustained. Cooper v. M, 188M
560, 24TNW805. See Dun. Dig. 10406.

Finding that bump on head did not cause injury to eye,
sustained. Ekelund v. W., 189M228, 248N'W824. See Dun.
Dig. 10405

Store employvee injured when bhug flew into eye, held
not to have sustained burden of proof that injury re-
sulted from accident arising out of employment. Bloom-
quist v. J., 180M285, 249NW44. See Dun. Dig. 10406.

Death caused by pulmonary embolism following coro-
nary thrombosis resulting from exertions, held ‘acci-
dental injury” and compensable. Farrell v. R., 189M673,
250NW454. See Dun. Dig. 10397.

Whether tumor and jamming of brain tissue into open-
ing at bottom of skull was result of jar actor received
when he landed on floor instead of mattress, held ques-
tion of fact for industrial commission. Heise v. B, 191
M417, 254NW462. See Dun. Dig. 10426,

Whether bronchial asthma suffered by employee in
grain elevator due to fumes arising from treated grain’
constituted accidental personal injuries, held question
of fact. Clark v. B, —M—, 261INW596. See Dun. Dig.
10396. :

Whether insanity disabling employee from engaging
in any occupation was connected with and a result of
injuries received in accldent was a question of fact.
Newman v, V., 194M513, 261NW703. See Dun. Dig. 10403.
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Sudden death from arteriosclerosis with thrombosis -

held not compensable, such a death coming in course of
an employee’s usual work, without extraneous cause,
even overexertion not bemg accidental, Stanton v. M,
195M457, 263NW433. See Dun, Dig. 10396.

“"Sudden death from stoppage of heart action resulting
from hypertrophy incidental to high blood pressure, cou-
pled with arteriosclerosis was not compensable, not being
accidental. McCarty v, C.,, 196M391, 265NW42, See Dun.
Dig. 10396.

Evidence held to sustain finding that permanent partial
disability of thumb was result of accident for which
claim was filed. Pease v. M., 196M552, 265NW427. See
Dun. Dig. 10406.

Finding of lack of causal connection hetween eye ulcer
causing blindness and slight injury to eye at same point
held palpably against greater weight of evidence requir-
ing reversal of finding of commission. Pechavar v. O,
196M558, 265NW429, See Dun, Dig. 10406.

Disabmty resulting from infection is compensable if
infection was introduced through portal made by injury
in course of treatment, though not introduced at same
time as injury. Id.

Evidence held to sustain finding that husband's death
was due to a fall suffered  in course of his employment,
lighting up tuberculosis of spine. Reynolds v. C., 19%9
M25, 270NW912. See Dun. Dig. 10404,

Proof required to sustain relation of cause and effect
between an accidental injury and subsequent death of
injured person must be such as to take case out of realm
of conjecture, but if evidence furnishes a reasonable basis
for an inference that injury is cause of death, that is
sufficient. Jacobs v. V., 199M572, 273NW245. See Dun.
Dig, 10405. "

Although employee is afflicted with a disease which
would eventually result in" his death, dependents are not
barred from right to compensation if he actually suffered
an accident which arose out of and in course of his em-
ployment, and if such accident intensified or aggravated
his condition or affliction so as to be a contributing
cause of his death, even though accident would not have
caused or hastened death of a normal person. Id.

Evidence held to warrant finding that bump on leg '

caused death of an employee suffering from diabetes.
Id. See Dun. Dig. 10406.

Evidence held to sustain finding that encephalitis did
not result from injury to nose.. Gorman v. G. 273NW
694, See Dun. Dig. 10406.

(§). Injuries out of and in course of employment.

Correction—Following line 8 of the last note in the
first column on page 971 of the main edition should be
;nsf}:ted cludes an injury which cannot fairly be traced
o the em-.’

See also notes under §4261.

172M439, 216N'W

Evidence held to show hernia result of strain and
compensable. -171M254, 214N'W29,

Finding that hernia did not result from alleged in-
jury held sustained by the evidence. 171M302, 213N'W8§97.

Death from abscess of brain held not occasioned by
ib?‘];‘\,lg%r occurring 20 months prior thereto. 171M382, 214

Predisposition of a bone to fracture does not prevent

compensation when it does occur from an accidental
fall, even though such a fall would not have fractured
a bone of ordinary strength. 172M9%4, 214NW923.
" Finding that fatal shooting of embployee by a fellow
employee was for reasons personal to the victim, and
not because he was an employee, sustained. -172M178,
215NW204.

Burden of proof is on plaintiff to show that accident
arose out of and in the course of the employment. 172M
185, 214NWTT5.

I"inding that death did not arise out of and in the
coursge of the employment sustained. 172M185. 214NW775.

Finding that death did not result from accident aris-
ing out of and in the course of employment ‘sustained.
172M185, 214N'W7TT75.

Burden is on plaintiff to show that accident arose out
of and in course of employment: 172M185, 214NW775.

Sunstroke may constitute an “gceident” and apoplexy
due in part to an increased blood pressure caused from
heavy lifting is an ‘‘accident”. 172M489, 216NW241.

Finding that infection causing death did not result
from injury received in course of employment held sus-
tained by evidence. 172M549, 216N'W240.

The circumstances attending an automobile trip under-
taken after ten o’clock at night held to justify a hold-
ing that the employee was not in the course of his em-
ployment. 172M551, 216N'W239.

' 'Employee
service in which he was engaged at tlme of injury was
l&e‘%%r%g the usual scope of his employment. 173M441, 217

Finding that in;]ury arose out of and in course of
employment as salesman sustained by evidence. 173M481,
21TN'W680.

Contracting pneumonia by city ﬂreman held not “ac-
cident”. 173M564, 218N'W12

Constable’s death from accidentally dischargmg revol-
ver did not arise out of employment by owner of amuse-
ment park employing him.  174M50, 218NW170.

Death hastened by and due to an aggravation of an
existing infirmity by the use of a general anesthetic in

is not deprived of compensation because |
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performing an operation made necessary by an accident,
is compensable. 174M94, 218NW243.

Where employee suffered chemical poisoning and com-
mission finds there was ‘accidental injury’”, Supreme
Court will assume that there was injury to the physical
structure of the body at the time of the injury. 174M
147, 218NW555.

Chemical poisoning held an injury arising out of and
in the course of the employment. 174M147, 218NW555.

Where one employed to unload car on piece work basis,
after quitting for the evening went into foundry and
without being asked to do so assisted in lifting a heavy
object and was injured, held that the injury arose out:of
the employment. 174M156, 218N'W©545,

That the deceased was affected with heart disease pre-
disposing him to an injury does not prevent compensa-
tion. 174M359, 219NW292,

Evidence held not to require finding that fall was a con- .
tributing cause of death three months later from decom-
pensation of the heart. 174M359, 219NW292,

Finding that injury to automobile salesman in accident
happening while driving a prospective purchaser on an
errand for the prospective purchaser did not arise out of
nor in the course of his employment held sustained by
the evidence. 174M362, 219N'W293,

Evidence. 174M420, 219NW§556.

Injury to cook near rear door of restaurant on prem-
ises of emplover while on way to work was compensable.
174M491, 219N'WS869.

Finding that death from heart trouble resulted from
blow or pressure over heart, held sustained by evidence
at V:]ar;lance with expressed medical views., 1756M42, 219
NW4

The law supposes accident as against suicide until the
contrary is shown. 175M489, 221NW913.

An employece who went to a garage for the purpose of
starting out on a collection trip and who was asphyxiat-
ed by gas while changing a tire, died by accident which
arose out of and in the course of his employment 176M
489, 221NW9I13.

Finding that hernia was not caused or aggravated by
accident sustained. 176M553, 221N'W905.

Attorney’s office assistant, held to have received injury
through accident when she sprained or twisted her wrist
in quickly raising her left hand from the table to the
keyboard of a typewriter, producing such intense pain
that she could not operate the typewriter for three
weeks. Koppe v. H. & T., 176M508, 223NW787.

Condition of leg held result of accident and not ar-
thritis. Cunnien v. W., 177M39, 224NW244,

A traumatic hernia is compensable Klika v. Indepen-
dent School Dist. No. 79, 161M461, 202NW30 followed.
177M98, 244N'W459.

In relation to the injury, it is sufficient if the accident
is the incitation. 177M98, 224N'W459.

Findings that paralytzc condition resulted from cerebral
hemorrhage while acting .as member of volunteer fire
department, sustained. 177M376, 225NW284.

Finding that cancer of the stomach was not the result
of accidental injuries, sustained. 177Mb19, 2256NWgb2.

Finding of casual connection between injury from blow
on head and subsequent death from pneumonia sustained.
Olson v, C.,, 178M34, 225NW921,

Finding that death resulted from encephalitis and not
sunstroke, sustained. Hedquist v. P, 178M524, 22TNWS856.

Evidence held to show that injuries from inhalation of
injection of poisonous substances in the distillation of
coal was an accident” 180M192, 230NW486.

.Meaning of phrase “out of and in course of” employ-~
ment. 180M400, 231NW214.

Kvidence held to support finding that sarcoma resulted
from striking of leg by falling box. 180M477, 231NW195.

Employer who wilfully assults his employee cannot as-
sert that the latter's remedy is under the compensation
act. Boek v. W, 180M470, 231NW233(2)

Where it was necessary for an employee to cross rail-
road track to go from one part of his employer’'s prem-
ises to another he was entitled to compensation for in-
juries by being struck by a train. 181M30, 2831INW§03.

Evidence held to show that death of employee from
tetanus was due to an accident in the course of em-
ployment, though the death could not be traced to any
particular one of several wounds. 181M359, 232NW621.
See Dun. Dig. 10406.

Evidence held to sustain finding of accidental death
where insured while pushing a heavy truck, slipped and
burst an artery in the brain, Clay v. N., 183M275, 236NW
305. See Dun. Dig. 19406(88).

Burden was on insurer claiming that bursting of artery
in brain was not accidental to show that arteries were
diseased. Clay v. N., 183M275, 236N'W305. See Dun. Dig.
10406(85).

Evidence held to justify finding that city salesman sus-
tained an accidental fall causing injury from which he
dieg. Johnston v. N., 183M309, 236NW466. See Dun. Dig.
103

Though interior decorating for an insurance company
was casual work, still it was “in the usual course of the

trade, business, profession, or occupation of the em-
ployer.,”” Cardinal v. P.,, 186M534, 243NW706. . See Dun.
Dig. 10404.

Injuries to one driving his car to work held not to
arise out of employment, though such car was occasion-
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ally used to make deliveries for employer.
W., 187M444, 245NW¢E15. See Dun. Dig. 10405,

Death of employee when foreman -turned air hose on:

him as a practical joke arose out of and in coure of em-
ployment. Barden v. A., 187TM600, 246NW254. See Dun,
Dig. 10404.

Injury to salesman going outside his territory on fish-
ing trip did not arise out of his employment, though he
posted signs and advertiising matter for employer while
on trip. Loucks v. R. 188M182, 246NW893. See Dun.
Dig. 10405.

Employer is liable for injuries sustained by an em-
ployee while performing work assigned to him, although
performed for .a third party. Melhus v. S, 188M304, 247
NW2. See-Dun., Dig. 10405.

Evidence as to murder of night watchman in vacant
10 story building held to rest in conjecture and specula-
tion and to be insufficient to support finding that death
arose out of employment., Sivald v. F., 188M483, 24TNW
687. See Dun. Dig. 10405. .

This section excludes results caused by act of third
person intended to injure emplovee because of reasons
personal to him. Id. See Dun. Dig 10402(86).

Death of employee by asphyxiation while preparing
his .car to use.upon employer's husiness occurred in
course of his employment. Grina v. 8., 189M149, 248§NW
732. See Dun. Dig. 10404,

Property man in circus was ‘“employee’” of fra:ternal
organization operating circus for one week, but his em-
ployment was “casual” and not in usual course of busi-
ng;ga(slélouser v. O, 189M339, 248NW827. See Dun. Dig.
1 ). .

Burden is upon employee to prove that injury resulted
from accident arising out of employment. Bloomgquist v.
J., 189M285, 24IN'W44,

Evidence held to sustain finding that condition of eye
was result of original injury suffered in course of em-
ployment. Lawrence v. B, 189M522, 250NW75. See Dun.
Dig. 10406.

Finding that county highway maintenance man kicked
by his horse while on his farm at a distance from high-
way when he drove home for lunch was injured in an
accident arising out and in course of his employment,
held sustained by evidence. Green v. C., 189M627, 250NW
679. See Dun. Dig. 10404, .

Finding that salesman receiving injury ‘at home while
repairing employer’s car was not injured in aqcldent
arigsing out of employment, held sustained by evidence.
Jensvold v. K., 190M41, 250NW815.

Evidence held to sustain finding that death to one
holding bottled goods resulted from cut on finger and
infection. Anderson v. C., 190M125, 251NW3. See Dun.
Dig. 10404. .

Injury to chauffeur, working under orders of officer of
corporation and also as personal chauffeur for officer
and wife, suffered while furniture was being hauled to
cottage of officer, held caused by accident arising out of
eniployment, though he was permitting another expe-
rienced chauffeur to drive at time of collision with
bridge, occasioned by being sun-blinded. Byam v. L, 180
M132, 250NW812. See Dun. Dig. 10404,

Death of employee in automobile of another employee
at railroad crossing while on way to work, held not
compensable. Kelley v. N, 190M291, 251NW274. See
Dun. Dig. 10403, n. 6.

Evidence held to support finding that branch manager
who, during a trip to summer home of friend to seek in-
formation as to qualification of a person he intended to
hire, departed from scope of employment when he re-
mained as guest and engaged-in pastime of fishing when
accident occurred. Hosking v. A,
See Dun. Dig. 10405.

A man of advanced years is as much within the pro-
tection of the workmen's compensation act. as is a
young man, age being but a factor to be considered in
determining whether accident is proximate cause of
disability. Furlong v. N., 190M552, 252NW656, See Dun.
Dig. 10406. ,

Injury received by employee while crossing highway
toward his home after alighting from truck regularly
furnished by employer to transport employees to and
from work arose out of and in course of employment.
Markoff v. E., 190M555, 252NW439. See Dun. Dig, 10404

‘Whether employee’s disability resulted from a previous
infectious condition or from an accidental injury was,
under conflicting medical testimony, a question of fact
for determination of industrial commission. Rutz v. T.,
191M227, 253NW665. See Dun., Dig. 10426.

Burden of proving that accident arises out of and in
course of employment is upon claimant. Henry v. O,
191M271, 258N'W110. See Dun. Dig: 10403. -

Where an employee is killed (1) within his usual
working hours, (2) at usual place of his employment,
and (3) while using a tool, machine, or vehicle regularly
furnished by employer, and ‘there is no evidence as to

whether at time of accident employee was serving his .

employer or whether he was pursuing personal business,
a presumption arises that employee was acting within
course of his employment. This presumption sustains
the burden of proof until rebutted by satisfactory ev-
idence. Id. .

A farm laborer working for monthly wage and on duty
at all times is covered by compensation in attending to
his personal wants on premises, and even when in cot-
tage furnished for use of his family on the farm. Mar-
goles v. 8., 191M358, 254N'W457. See Dun. Dig. 10404.

Lorenz v.-

See Dun. Dig. 10405. |

190M397, 251NW909.
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Finding that fatal accident to officer of real estate
corporation from saccidental discharge of gun which he
had brought to office for purpose of sale did not arise
out of or in course of employment, held sustained by ev-
il%irage. Hicken v. E.,, 191M439, 264NW615. See Dun. Dig.

Evidence that employee’s disability is due to progress
of an arthritic condition of his back and not to an
accident supports finding of Industrial Commission deny-
ing compensation. Duchant v. Q. 192M443, 256NW905.
See Dun. Dig. 10406.

Driver of a school .bus, fatally Injured on his way to
schoolhouse to-get pupils and take them to their homes’
met his death by an accident arising out of and in course
of his employment. Lee v. V. 192M449, 257TNW90. See
Dun. Dig. 10404.

Evidence held to sustain finding that investigator of
industrial commission was acting in course of ‘employ-
ment while stepping off of a street car into path of auto-
rlr(x)tzlaile. Hardy v. S., 193M46, 257TNW497. See Dun. Dig.

-Death of city fireman, accidentally killed while work.
ing under orders of his chief, in attempted rescue of men
asphyxiated in a well just outside: city limits, held to
have been due to accident arising out of and in course of
his employment. Grym v. C., 193M62, 25TNWG61. See
Dun. Dig. 10404.

As a general rule an injury suffered by an employee in
going to or returning from employer's premises where
work of his employment is carried on does not arise out
of his employment so as to entitle him to compensation.
Helfrich v. R., 193M107, 268NW26. See Dun. Dig. 10405.

Employee struck by automobile of another employee
while on a private street used by several employers in
common, held not injured in an accident arising out of or
in the course of employment or upon the working prem-
ises of his employer, and workmen’s compensation act
?(iid not apply in action against driver .of automoblile,
An employee whose regular services are performed at a
stated place is not under compensation act while coming
to or going therefrom; but; if subject to emergency calls,
after his regular day’s labor is ended, he is under act
from time he léaves his home on such call until he re-
turns. Nehring v. M., 193M169, 258NW307. See Dun.
Dig. 10403.

Where an employee suffered injury at hands of third
persons, who, angered at their inabllity to galn admit-
tance to an entertainment given by employer, following
a safety rally, attacked another employee of company,
and injured employee came to attacked employee’s as-
sistance, and, after leaving scene of hostilities, was at-
tacked by third person and suffered iniury complained of,
at time injury was received respondent was a guest and
not an: employee of relator and hence injury was not
suffered in course of emplovment, being attacked for
reagsons purely personal to him. Lehman v. B., 193M462,
258N'W821. See Dun. Dig. 10405. C

Death of advertising solicitor from monoxide poilson-
ing while repairing his automobile in garage, held not
to arise out of and in course of his employment. Soule
v. R, 194M365, 260NW360. See Dun. Dig. 10405.

Where salesman was found dead in his overturned
truck in territory assigned to him, presumption arises
that he was within course of his employment at time of
acc(i)((i;ent. Olson v. E,, 194M458, 261NW3. See Dun. Dig.
10406.

Evidence held to support. finding that deceased met
his death outside course of his employment and from
hazards not connected with a special errand previously
performed. Lundeen v. K. 196M100, 264NW435, See
DPun. Dig. 10405.

Evidence held to sustain finding that traveling sales-
man injured in an accident between 1 and 2 A, M. on
Sunday was not entitled to compensation. Dahley v. E.,
196M428, 265NW284, See Dun. Dig. 10405,

Decedent’s death caused by poison gas used in fumi-
gating mill where he was employed held not to arise
out of and in the course of his employment because he
violated his employer’'s instructions in entering mill
Anderson v, R., 196M358, 267TNW5H01. See Dun. Dig. 10400,

Relationship of master and servant must exist and be
in force when accident occurs. Reinhard v, U.,, 197TM371,
267TNW223. See Dun, Dig. 10403.

Whether a film salesman was acting ,in course of his
employment when returning to stopping place on regular
state highway held a question of fact, he having depart-
ed-from such regular highway for a frolic and having re-
turned to it. Id.

Hvidence held to sustain finding. of commission that

. employee in automobile had departed from his employ-

ment at time of accident.
NWI1, See Dun, Dig. 10408.

Burden is upon employee.to show that injuries arose
out of and in course of his employment, Thompson v.
G, 198M547, 2TONW594. See Dun. Dig. 10403,10406.

An employee is not within protection of act when as a
voluntary accommodation to his employer he performs
duties outside scope of his employment. 1d,

Where employee living at home with his parents was
employed by a corporation of which his father was pres-
ident, and place of business was family home, was injured
while putting a storm door on a room used by him as
his own bedroom, finding that injuries did not arise
out of and in course of his employment, held supported
by evidence. Id. - .

Johnson v. N., 197M616, 268
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In a compensation proceeding, where medical testimony
as to causal connection between relator’s present disa-
bility and an accident arising out of his employment, was
in sharp conflict, and it was asserted that employee’'s
medical experts based their opinions on absence of symp-
toms conclusively proved to exist, there was sufficient
evidence to support denial of compensation, Gardner v,
S, 199M172, 27TINW5937. See Dun. Dig, 10406.

Death of automobile salesman on a return trip to em-
ployer's place of business arises out of and in course of
his employment. "~ Jeffers v. B.,, 199M348, 272NW168. See
Dun. Dig. 10403.

Stopping of automobile salesman for supper at home
of his wife’s folks did not take him out of his employ-
ment. Id. See Dun. Dig. 10404.

A city canvasser selling corsets was acting in course
of her employment while going from territory assigned
to her to employer’s oftfice in evening to attend meeting
for instructions. Whalen v. B, 273NW678. See Dun,
Dig. 10404.

‘Where accidental injury does not occur upon premises
of employer, nor while employee is actually engaged in
work of employment, nor at a place where his presence
is required in performance of his work, it is difficult for
dependents of an employee Kkilled in an accident to prove
that it arose out of and in course of his employment,
but law places such burden upon one seeking compensa-
tion. Bronson v, N, 273NW681. See Dun. Dig, 10403.

Evidence held to sustain finding of commission that
radio broadcaster and continuity writer killed in an
automobile accident at 1:10 in the morning was not act-
ing within the scope of his employment and was not on
his way to radio station at time of accident. Id. See
Dun. Dig. 10405,

As question is pending before industrial commission,

- attorney general will not determine whether or not PWA
workers, FERA workers and SERA workers are em-
%gi'ees of the state. Op. Atty. Gen. (523g-18), June 4,

City is llable for compensation to members of fire de-~
partment while on calls outside village limits under
girecttion tof i\{glagg omgetrs. whethea orAnot there eéclsts

contract w adjacent territory. . Atty, Gen, (6 '
Aug. 29, 1934. ¥ P v (638p)

‘Personal injuries arising out of and in the course of
employment.” 15MinnLawRev792,
Injuries occurring in another state.

Where resident of Minnesota was engaged in building
roads in the state, and employed plaintiff on a road in
Iowa and had him come to Minnesota after he completed
the road in Iowa, and he was injured in Minnesota the
Minnesota Compensation applied. 171M366, 214NW55.

Minnesota compensation act governed where salesman
resident in Minnesota was injured in South Dakota, the
employer having a branch office in Minneapolis and the
principal office in Chicago. 173M481, 217TNWE680.

Traveling salesman working in another state for cor-
poration located in Minnesota, was within Minnesota
Compensation Act. Brameld v. A., 186M89, 242NW465.
See Dun. Dig. 10387.

Evidence sustained finding that injury to traveling
salesman arose in course of his employment. Brameld v.
A., 186M89, 242NW465.

One working in plant. in another state operating under
different name for business reasons held employee en-
titled to compensation. Melhus v. S., 188M304, 24TNW2.
See Dun. Dig. 10395, 10426.

(K) Singular and plural.

Double disabilities coming within the 400 weeks’ pro-
visions under subdivisions 28 to 37 of §4274 relate only to
ggtal disability of at least two members. 177M589, 225NW

5.

Where there was permanent partial disability of two
legs, it was proper to double compensation allowable for
a partial permanent disability of one leg as provided in
paragraphs 19 and 41. Smith v. K., 197M558, 269NW633,
amending opinion in 26TNW478. See Dun. Dig. 10410.

(m) Farm laborers and commercial threshermen and
balers.

See notes under §4268.

Employee in industrial business was not a farm laborer,
though sometimes required to do farm work for his
employer. 177M{03, 225N'W428, -

One operating a silo filler for commercial thresherman
and cornshredderman, held not a “farm laborer.” 178M
6512, 22TNW661.

Engineer of threshing outfit owned by farmer and used
by him to thresh his own grain and that of his neighbors,
held an employee of a ‘“‘commercial thresherman.” 180M
49, 230NW274,

A farmer threshing for his neighbors may be a ‘com-
mercial thresherman.” 178M519, 22TNW663. .

4827. Occupational diseases—How

Compensation, etc.

Contracting pneumonia by city fireman held not ‘ac-
cident.” 173M564, 218N'W126.

Chronic benzol poisoning is an occupational disease
covered by par. 7, of subd. 9, and is compensable when
disdbility results from employment in a process involv-
ing use of a benzol preparation. Funk v. M, 192M440,
256NW889. See Dun. Dig. 10398,

Existence of disease in body of workman at time of ac-
cident does not prevent recovery of compensation if ae-

regarded—

such defense.

CH. 23A—WORKMEN’S COMPENSATION ACT

cident accelerates dizease to a degree of disability, ac-
cident having occurred in course of employment and at
place where workman was employed. Susnik v. O, 193
M129, 258N'W23. See Dun. Dig. 10397.

Bronchial asthma produced by chemical poisoning in a
grain elevator from breathing fumes caused by treat-
ment of grain is not a compensable disease. lark v.
B., 195M44, 261NW596. See Dun. Dig. 10398.

Injuries of an employee cannot be classified under both
§4268 and §4327. Id.

Sudden death from arteriosclerosis with thrombosis
held not compensable, such a death coming in course of
an employee’s usual work, without extraneous cause,
even overexertion not being accidental. Stanton v. M.,
195M457, 263NW433. See Dun, Dig. 10396.

4330. Laws repealed.

ll)J?abillty allowances to city employees, see Laws 1929,
c. 106.

1756M319, 222NW508: note under §4279.

Readjustment of settlement under iaw as it stood iIn
1920. 175Minn319, 221NW65.

Medical and hospital expenses coverinz more than 90
days and amounting to more than $100 was allowable by
the court under Laws 1919, c. 354, 175M319, 221NWE5.

The approval of a settlement in a workmen's com-
pensation matter under the Act of 1913, c. 467, is not
a judgment, as regards limitations. 176M554. 223NW926.

48330-1. Settlement of claims.—An employe or de-
pendent may by a stipulation or agreement settle a
claim for compensation with the employer or his in-
surer, but no such settlement shall be of any force
or validity whatsoever until such settlement has been
reduced to writing, signed by the parties, approved
by the Industrial Commission, and an award has been
made thereon by the Commission. All awards pur-
suant to such settlement shall be subject to reopen-
ing in accordance with Section 4319, Mason’s Minne-
gota Statutes of 1927, notwithstanding any statement
or agreement to the contrary which may be contained
in any such settlement. Such settlement shall be ap-
proved by the Industrial Commission only where the
terms thereof execpt as to the amount conform to the
Compensation Act. '

The matter of the approving or disapproving pro-
posed settlements shall rest in the discretion of the
Industrial Commission and the burden of showing
that any proposed settlement is fair, reasonable and
in conformity with the act except as to the amount
gshall be on the parties. (Act Apr. 29, 1935, ¢. 313,

1.
§SEZC. 2 of Act Apr. 29, 1935, cited, provides that the
act shall take effect from its passage.

GENERAL PROVISIONS

4831 to 4834—-1. [Repealed.]
Repealed by Act Apr. 29, 1935, c. 315, §2, effective on

and after July 1, 1935,
Explanatory note: “Laws 1921, ¢, 82, §32,” should read

“Laws 1921, c. 82, §33,” as section 32 referred by legisla-
ture is not pertinent. See §4293.

4837—1. Application of act to state employees—
powers and duties of Industrial Commission and at-
torney general.—The Workmen’s Compensation Act
of Minnesota shall apply to all employees of the State
of Minnesota employed in any department thereof.
It shall be the primary duty of the Industrial Com-
mission to defend the state and its several depart-
ments against workmen’s compensation claims when-
ever, after investigation, it shall deem such defense
necessary or advisable. But the Attorney General
may at any time and at any stage of a compensation
proceeding take over and assume such defense, and
upon request of the Industrial Commission or any de-
partment of the state, shall take over and assume
For the purpose of such defense, the
Industrial Commission shall have authority to pro-
vide for medical examinations of injured employes,
procure the attendance at hearings of expert and other
witnesses and do any other act necessary to a proper
defense. All expenses incurred in such defense shall
be charged to the department involved and be paid
out of the State Compensation Revolving Fund.

The Commission shall have power to employ not
to exceed two attorneys and one stenographer and
their salaries shall be apportioned among the several
departments of the state in the proportion that the
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amount of compensation paid during the fiscal year
by any such department bears to the total amount of
compensation paid by all departments during such
year, and the salaries shall be paid out of the State
Compensation Revolving Fund. (’°27, c. 436, §1;
Apr. 29, 1935, c. 315, §1.)

Persons employed by State Livestock Sanitary Board
to assist its veterinarian are ‘‘employees” of the state.
179M425, 229NWE60.

Determination as to which of two successive employers |

was liable for occupational blindness held to be determin-

ed from conflicting medical expert testimony. Farley v.
184M277. 238NW485. See Dun. Dig. 3326(36), 10398
Administratlve employees of State Relief Agency are

Qlasr)xé]éloyees of state. Op. Atty. Gen. (523g-1%), Apr. 6,

4887-1a. Laws repealed. 4332,
4333, 4334 and 4334-1 of Mason’s Minnesota Statutes
of 1927, and all acts or parts of acts inconsistent
therewith, are hereby repealed. (Act Apr. 29, 1935,
c. 315, §2:)

4887-1b, Effective July 1, 1935.—This act shall
take effect and be in force on and after July 1, 1935.
(Act Apr. 29, 1935, ¢. 315, §3.)

4837-2. Same—Reports by heads of state depart-
ments to industrial commission.
Explanatory note.: ‘“Laws 1921, c. 82, §32"
should read “Laws 1921, c. 82, §33.” See §429
43387-5. Same—Payment of compensation awarded.
Any overpayment made to an employe during period of
healing may be deducted from the compensation due the
employe for the permanent- disability sustained or for
any medical expenses the employe may have incurred.
Op. Atty. Gen.. Aug. 25, 1931,
Act is constitutional insofar as is applies to railroad
and warehouse commission. Op. Atty. Gen.,, May 16, 1933.
4337-6. State compensation revolving fund estab-
lished.—In order to facilitate the discharge by the
state of its obligations under the workmen’s compen-
sation act, there i3 hereby established a revolving
fund to be known and designated as the State Com-
pensation Revolving Fund. The sum of $32,000.00
_is hereby appropriated from monies in the state treas-
ury not otherwise appropriated for the: purpose of
taking care of claims for compensation which are
now due or may accrue between now and July 1,
1935 to injured employes under the Workmen’s Com-
pensation Act who are actually -employed and who
receive their salaries direct from the revenue fund
and are not to be used in the payment of compensa-
tion of injured employes in departments of the state
supported in whole or in part by fees or where such
employes are employed in departments where the
salaries of such employes are fixed by any managing
or governing board which board controls the expend-
iture of appropriations made to such department.
The unexpended balance of said sum, if any, re-
maining on July 1, 1935, together with the sums to
be paid into said fund by the several state depart-
ments and divisions thereof as hereinafter provided,
shall constitute said fund. The state treasurer shall
be the custodian of said fund, and no monies for
awards of compensation benefits shall be paid out of
said fund except in the manner now provided for pay-
ment of awards by the Industrial Commission pursu-
ant to Chapter 4.6, General Laws 1927, [§84337-1
to 4337-5], provided, however, that monies required
to be paid out in accordance with paragraphs one and
two of Section two hereof may be paid out upon the
warrants of the Industrial Commission. (Act Apr.
5, 1933, c. 161, §1.)

There is no appropriation which would warrant any
state . department from entering into agreement with
federal government to assume liability for injuries to
federal emergency relief workers, and in absence of such
.appropriation no such agreement may be made. Op.
Atty. Gen. (523g-6), June 4, 193

Signing of appllcatlon for approval of emergency re-
lief administration work projects, containing an agree-
ment to carry workmen's insurance to protect workers,
would be entering into a contract between the state and
the federal government, which. contract must be signed
by the department of administration and finance and no
other department of the state government, and even such
department would have no authority to sign such an

evidently.

§4337-9

application in the absence of an a.ppro;[)rla.tion by the
legislature. Op. Atty. Gen. (517n), June 7, 1934.

Employees of state rellef agency created for temporary
purposes are employees of a department of state entitled
to beneflts of workmen's compensation act payable out of
state compensatlon revolving fund. Op. Atty Gen, (523g-
19), Apr. 1, 1936,

4387-7. Payments to be made from fund.—Out of
said fund shall hereafter be made all of the follow-
ing payments in the following order:

(1) The actual cost to the Industrial Commission
of the administration of the Workmen’'s Compensa-
tion Act in its application to the employes of the sev-
eral state departments and divisions thereof.

(2) All necessary expenses incurred by the Indus-
trial Commission or the Attorney General’s office in
defending against or Investigating any claim against
the state for compensation.

(3) ~ All awards made by the Industrial Commis-
sion for compensation and medical, hospital and other
expenses to injured state employes or their depend-
ents. (Act Apr. 5, 1933, c. 161, §2.)

4337-8. Departments to pay into fund.—Every
state department wherein the salaries of its employes
are fixed by a managing or governing board, which
board controls the expenditures of appropriations
made to such departments, and which said depart-
ments are hereby declared to be self-sustaining de-
partments for the purposes of this act, and every
state department or division thereof which, since the
passage of Chapter 436, General Laws 1927, has been
and now is substantially financially self-sustaining by
reason of income and revenue from its activities, shall
within 30 days after the passage of this act, or as
soon thereafter as funds therefor are available, but
not later than July.1, 1933, pay into said revolving
fund such sum as has heretofore been paid by the
state to employes of said department or division, or
to the dependents of such employes, since the passage
of and pursuant to Chapter 436, General Laws 1927,
and the sums to be so paid back and departments or
divisions thereof which shall pay the same are hereby
determined and fixed as follows:

Agricultural Society .............. $ 4,035.17
Division of Game and Fish ......... 8,311.93
Railroad and Warehouse Commission 11,395.16
University of Minnesota ........... 14,852.41
Rural Credits .......00vvvnen .... b,392.21

(Act Apr. 5, 1933, c. 161, §3.)

4837-9, Maintenance of fund.—This fund shall be
maintained as follows:

(1) ~ Every state department wherein the salaries
of its employes are fixed by a managing or governing
board, which board controls the expenditures of ap-
propriations made to such departments, and which
said departments are by section (3) hereof declared
to be self-sustaining departments for the purpnose of
this act, and every state department or division there-
of which is substantially financially self-sustaining
by reason of income and revenue from its activities
shall at the end of every fiscal year pay into such
fund such sum as the Industrial Commission shall
certify has been paid out of said revolving fund dur-
ing said year to employes of said departments or
divisions thereof or to dependents of said employes
on account of compensation, medical, hospital or oth-
er expenses as enumerated in Section two hereof, pro-
vided that on and after July 1, 1935, the State High-
way Department shall reimburse said fund for moneys
paid to its employes or their dependents at such times
and in such amounts as the Industrial Commission
may by order require.

(2) Departments or divisions of the state which
are not self-sustaining to any substantial degree shall
at the end of every biennium beginning June 30,
1935 pay into said fund such sum as the Industrial
Commission shall certify has been paid out of said
revolving fund during said biennium to employes of
said departments or divisions or.the dependents of
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said employes on account of compensation, medical,
hospital or other expenses as enumerated in section
two hereof. It is hereby made the duty of the heads
of such departments of the state to anticipate and
make provision for said payments by including them
in their budget requests to the legislature.

(3) Departments or divisions thereof which are
partially self-sustaining shall at the end of every
fiscal year pay into said fund such proportion of the
sum which the Industrial Commission shall certify
has been paid out of said revolving fund during said
year to employes of said departments or divisions
thereof or the dependents of said employes on account
of compensation, medical, hospital or other expenses
as enumerated in section two hereof, as the -total of
their income and revenue bears to their annual cost
of operating, and at the end of every biennium be-
ginning June 30, 1935, shall pay the balance of the

CH. 23A—WORKMEN'S COMPENSATION ACT

sums so certified and during said biennium shall an-
ticipate and make provision for such payments by
including the same in their budget requests to the
legislature. (Act Apr. 5, 1933, ¢. 161, §4; Apr. 29,
1935, c¢. 312, §1.)
Sec. 2 of Act Apr. 29, 1935,
effective July 1, 35.
Sec. 3 of said act provides that the act shall take effect
on imd after July 1, 1935.

)

rovision that department substantially financially
self-sustaining shall at the end of each fiscal year pay
into fund such sum as industrial commission shall certify
has been paid out, as appearing in Laws 19356 c. 312,
was not retroactive in nature but did cover period from
July 1, 1934, to June 30, 1935. Op. Atty. Gen. (523a-28),
July 24, 1935.

4337-10. [Repealed.]
Repealed by Act Apr. 29, 1935, c. 312, §2, effective July

1, 1935
Sec. 6§ of Act Apr. §, 1933, cited, provides that the act

shall take effect on its passage.

cited repeals §4337-10,

CHAPTER 23AA
Minnesota Unemployment Compensation Law

4337-21. Declaration of Public Policy.—As a guide
to the interpretation and application of this Act, the
public policy of this state is declared to be as follows:
Economic insecurity due to unemployment is a se-
rious menace to the health, morals, and walfare of
the people of this State.. Involuntary unemployment
is therefore a subject of general interest and con-
cern which requires appropriate action by the legis-
lature to prevent its spread and to lighten its burdens.
This can be provided by encouraging employers to
provide more stable employment and by the syste-
matic accumulation of funds during periods of em-
ployment to provide benefits for periods of unemploy-
ment, thus maintaining purchasing power and limit-
ing the serious social consequences of poor relief as-
sistance. The legislature, therefore, declares that in
its considered judgment the public good and the gen-
eral welfare of the citizens of this State will be pro-
moted by providing, under the police powers of the
State for the compulsory setting aside of unemploy-
ment reserves to be used for the benefit of persons
unemployed through no fault of their own. (Act
Dec. 24, 1936, Ex. Ses., c. 2, §1.)

The title to thls act is as follows To create an un-
employment compensation fund from contributions by
.employers for the payment of compensation for involun-
‘tary unemployment, to provide for merit ratings for em-
ployers with creditable employment records, to provide
for guarantee employment accounts, to provxde for co-
operation with the Social Security Board of the United
States of America, to provide penalties for the violation
of said act, to provide for the administration thereof, and
to appropriate money therefor..

4337-22. Definitions.—As used in this Act, unless
the' context clearly requires otherwise—

(a) (1) ‘“Annual pay roll” means the total
amount of wages payable by an employer (regardless
of the time of payment) for employment during a
calendar year.

(2) “Average annual pay roll” means the aver-
age of the annual pay rolls of any employer for the

last three or five preceding calendar years, whichever |

average is higher.

(b) ‘““Benefits’”’ means the money payments pay-
able to an individual, as provided in this Act, with
respect to his unemployment,

(¢) “Commission” means the Industrial Commis-
sion of the State of Minnesota.

(d) “Contributions” means the payments to the
State unemployment compensation fund required by
this Act.

(e) “Employing Unit” means any individual or
type of organization, including any partnership, as-
sociation, trust estate, joint-stock company, insur-
ance company, or corporation, whether domestic or
foreign, or the receiver, trustee or successor thereof,
or the legal representative of a deceagsed person,

which has or subsequent to January 1, 1936, had in
its employ one or more individuals performing serv-
ices for it. All individuals performing services with-
in this state for any employing unit which maintains
two or more separate establishments within this state
shall be deemed to be employed by a single employing
unit -‘for all the purposes of this Act notwithstanding
any inconsistent provisions of this Act. (Whenever
any employing unit contracts with or has under it
any contractor or subcontractor for any work which
is part of its usual trade, occupation, profession, or
business, unless the employing unit as well as each
such contractor or subcontractor is an employer by
reason of Section 2 (f) or Section 9 (¢) of this Act,
the employing unit shall for all the purposes of this
Act be deemed to employ each such contractor or
subcontractor and individuals in his employ for each
day during which such contractor, subcontractor, and
individual, is engaged in performing such work; ex-
cept that each such contractor or subcontractor who
is an employer by reason of Section 2 (f) of this Act
shall alone be liable for the employer’s contributions
measured by wages payable to individuals in his em-
ploy.) Each individual employed to perform or assist
in performing the work of any agent or individual
employed by an employing unit shall be deemed to be
employed by such employing unit for all the purposes
of this Act whether such individual was hired or paid
directly by such employing unit or by such agent or
individual, provided the employing unit had actual or
constructlve knowledge of such work.” .

(f) ‘“‘Employer” means:

(1) Any employing unit which for some portion of
a day, but not necessarily simultaneously, in each of
20 different weeks, whether or not such weeks are ‘or
were consecutive, within the year 1936 has or had
in employment eight or more individuals (irrespective
of whether the same individuals are or were em-
ployed in each such day) and, for any calendar year
subsequent to 1936, and employing unit which, for -
some portion of a day, in each of twenty (20) dif-
ferent weeks, whether or not such weeks are or were
consecutive, within either the current or -preceding
calendar year, has or had in employment one or more
individuals (irrespective of whether the same indi-
vidual or individuals were employed in each such
day).
- (2) Any employing unit which acquired the or-
ganization, trade, or business or substantially all the
assets thereof, of another which at the time of such
acquisition was an employer subject to this Act;

(3) Any employing unit which acquired the or-
ganization, trade, or business, or substantially all the
assets thereof, of another employing unit, and which,
if treated as a single unit with such other employing
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