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558 CHALLENGING JURORS, &o. 
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the defendant be in custody or on bail, and must in like manner, enter 
therein all indictments found during the term, and on which issues of 
fact are joined. 

SEC. 163. The issues on the calendar, must be disposed of in the 
following order, unless, upon the application of either party, for good 
cause, the court direct an indictment to be tried out of its order: 

1. Indictments for felony, where the defendant is in custody: 
2. Indictments for misdemeanor, where the defendant is in custody: 
3. Indictments for felony, where the defendant is on bail; and, 
4. Indictments for misdemeanor, where the defendant is on bail. 
SEC. 164. After his plea, the defendant is entitled to at least four 

days to prepare for his trial, if he requires it. 
SEC. 165. The clerk must keep a register of all the criminal actions 

in the court, in which he must enter : 
1. All cases returned to the court by a magistrate, whether the de

fendant be discharged or held to answer: 
2. All indictments found in the,court, or-sent or removed thereto for 

trial, with the time of-finding the indictment, or when it was sent or 
removed; and, 

3. The time of arraignment, of the demurrer, or plea, and of the tri
al, conviction or acquittal of the defendant, together with a brief note 
of all the other proceedings in the action. 

S E C 166. The register must be submitted to court at its opening at 
every term. 

CHAPTER 128. 

OF CHALLENGING JURORS, &c. 

S E C T I O N 

167. w h e n cause may be postponed; affidavit 
must be filed. 

168. When defendant discharged, unless cause 
be shown for postponement. 

169. Order not a bar to another prosecution. 
170. Challenge defined. 
171. Where there are several defendants they 

must Join In the challenge. 
172. Challenge to the panel defined. 
173. Challenge to the panel on what founded. 
174. When and how taken. 
175. If sufficiency of the facts be denied, ad

verse party may except. 
176. On such challenge, court how to proceed. 
177. Dental of challenge how made, and trial 

thereof. 
178. Who may be examined on trial of chal

lenge. 
179. If challenge allowedjury to be discharged. 
180. Defendant to be Informed of his right to 

challenge Individual Juror. 
181. Kinds of challenge to individual Juror. 

S E C T I O N 

182. Challenge-when taken. 
183. Peremptory challenge how taken. 
184. Number of peremptory challenge to which 

defendant Is entitled. 
185. Challenge for cause by whom taken. 
18G. Definition of challenge for cause. 
187. General causes of challenge. 
188. Particular causes of challenge. 
189. Grounds of challenge for Implied bias . 
190. Grounds of challenge for actual bias. 
191. Exemption not a ground of challenge. 
192. Causes of challenge how stated. 
193. Exception to challenge and denial there

of. 
194. Challenge how tried If denied. 
195. Triers how appointed, majority may de

cide. 
19G. Triers must tuko an oath. 
197. Juror challenged may be examined. 
198. Rules of evidence on trial of challenge. 
199. Challenge for implied bias how determin

ed. 
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SECTION 

200. Trial of challcngo for actual bias. 
101. Verdict of triers, and Us effect. 
202. Challenges must be first by the defendant 

then by the United States. 
203. Order of challenges. 
204. Peremptory when may be taken. ' 
205. Form of oath to be administered to Jurors. 
206. Jurors may afllrm. 
207. Person on trial for felony must bo present. 

SECTION 
208. Court may order a view by the Jury. 
209. Proceedings when defendant is acquitted 

of a part of the offence charged. 
210. "When defendant charged with assault 

with intent to commit felony may be con
victed of assault. 

211. Verdict in case of insanity. 
212. Defendant when not liable for costs. 

SEC. 167. - When an indictment is called for trial, or at any time 
previous thereto the court may, upon sufficient cause shown by either 
party, direct the trial to be postponed to another day in the same term, 
or to another term; the affidavits read on both sides upon the application 
must at the same time be filed with the clerk. 

SEC. 168. If when, the indictment is called for trial, the defendant 
appear- for trial, and no sufficient cause for postponing the same, be 
shown by the district, attorney, the court must order the indictment to 
be discharged, unless being of the opinion that the public interests re
quire the indictment to be retained for trial, it direct it to be so.retained. 

S E C 169.. If" the court order the-indictment to be discharged, the 
order is not a bar to another prosecution for the same offence, unless 
the court so direct; if the court so direct, judgment of acquittal must be 
entered. ' -

SEC. 170. A challenge is an objection made to the trial jury, and 
isof two kinds: 

1. To the panel: • • 
2. To an individual juror. 
S E C 171. When several defendants are tried together, they cannot 

sever the challenges, but must join therein. 
S E C 172. A challenge to the panel is an objection made to all the 

petit or trial jurors returned, and may be taken by either party. 
S E C 173. A challenge to the panel can be founded only on a mate

rial departure from the forms prescribed by law, in respect to the draw
ing and return of the jury. 

S E C 174.. A challenge to the panel must be taken before a jury is 
sworn, and must be in writing, specifying plainly and distinctly the 
facts constituting the ground of challenge. 

S E C 175. If the sufficiency of the facts alleged as a ground of chal
lenge be denied, the adverse party may except to the challenge ; the 
exception need not be in writing, but must be. entered upon the min
utes of the court; and thereupon the court must proceed to try the suf-" 
ficiency of the challenge, assuming the facts alleged therein, to be true. 

SEC. 176. If on the exception, the court deem the challenge suffi
cient, it may, if justice require it, permit the party excepting, to with
draw his exception, and to deny the facts alleged in the challenge ; if 
the exception be allowed, the court may, in like manner, permit an 
amendment ofthe challenge. 

SEC. 177. If the challenge be denied, the denial may, in like man
ner, be oral, and must be entered upon the minutes of the court, and 
the court must proceed to try the question of fact. 

S E C 178. Upon the trial of the challenge, the officers, whether ju
dicial or ministerial, whose irregularity is complained of, as well as any 
other persons, may be examined to prove or disprove the facts alleged 
as the ground of the challenge. 

S E C 179. If either upon an exception to the challenge, or a denial 
of the facts, the challenge be allowed, the court must discharge the ju
ry so far as the trial of the indictment in question is concerned, and no 
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other jury for the trial thereof can be summoned for the same term. If 
it be disallowed, the court must direct the jury to be impanneled. 

SEC. 180. Before a juror is called, the defendant must be informed 
by the court, or under its direction, that if he intend to challenge, an 
individual juror, he must do so when the juror appears, and before he 
is sworn. 

SEC. 181. A.challenge to an individual juror, is either, 
1. Peremptory; or 
2. For cause. 
S E C 182. It must be taken when the juror appears, and before he 

is sworn ; but the court may, for good cause, permit it to be taken after 
the juror is sworn, and before the jury is completed. 

SEC. 183. A peremptory challenge can be taken by the defendant 
only, and may be oral; it is an objection to a juror, for which no reason 
need be given, but upon which the court must exclude him. 

SEC. 184. If the offence charged, be punishable with death, or with 
imprisonment in the territorial prison for life, the defendant is entitled to 
twenty peremptory challenges ; on a trial for any other offence, he is en
titled to five peremptory challenges. 

SEC. 185. A challenge for cause maybe taken either by the United 
States, or by the defendant. 

SEC. 186. It is an objection to a particular juror, and is either, 
1. General, that the juror is disqualified from serving in any case ; 

2. Particular, that he is disqualified from serving in the case on trial. 
S E C 187. General causes of challenge arc, • - , . 
1. A conviction for a felony: 
2. A want'of any of the qualifications prescribed by the laws to ren

der a person a competent juror: ' -
3. Unsoundness of mind, or such delect in the faculties of-the mind, 

or organs of the body, as renders him incapable of performing the du
ties of a juror. 
• SEC. 188. Particular causes of challenge are of two kinds : 

1. For such a bias, as when the existence of the facts is ascertained in 
judgment of law, disqualifies the juror, and which is known in this 
statute as implied bias : 

2. For the existence of a state of mind on the part of the juror, in' 
reference to the case, or to either party, which satisfies the triers, in the 
exercise of a sound discretion, that he cannot try the issue impartially 
and without prejudice to the substantial rights of the party challenging, 
and which is known in this statute, as actual bias. 

S E C 189. A challenge for implied bias, may be taken for all or any 
of the following causes, and for no other: 

1.-Consanguinity or affinity within the ninth degree, to the person 
alleged to be injured by the offence charged, or on whose complaint the 
prosecution was instituted, or to the defendant: 

2. Standing in relation of guardian and ward, attorney and client, 
master and servant, or landlord and tenant, or being a member of the 
family of the defendant, or of the person alleged to be injured by the 
offence, or on whose complaint the prosecution was instituted, or in his 
employment on wages : . 

3. Being a party adverse to the defendant in a civil action, or having 
complained against, or been accused by him in a criminal prosecution : 

4. Having served on the grand jury which found the indictment, or 
on a coroner's jury which inquired into the death of a person,, whose 
death-is the subject of the indictment: 

5. Having served on a trial jury, which has tried another person for 
the offence charged in the indictment: 
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6. Having been one of a jury formerly sworn to try the same indict
ment, and whose verdict Was set aside, or which was discharged with
out a verdict, after the cause was submitted to i t : 

7. Having servedas a juror, in a civil action, brought against the de
fendant, for the act charged as an offence : 

8. If .the offence charged, be punishable with death, the entertaining 
of such conscientious opinions, as would preclude his finding the de
fendant guilty, in which case he shall neither be permitted nor com
pelled to serve as a juror. 

SEC. 190. A challenge for actual bias, may be taken for the cause 
mentioned in the second subdivision of section one hundred and eighty-
eight, and for no other cause. 

S E C 191. An exemption from service on a jury, is not a cause of 
challenge, but the privilege of the person exempted. 

SEC. 192. In a challenge for implied bias, one or more of the causes 
stated in section one hundred and eighty-nine, must be alleged; in a chal
lenge for actual bias, the cause stated in the second subdivision of section 
one hundred and eighty-eight, must be alleged; in either case the chal
lenge may be oral, but must be entered upon the minutes of the court. 

SEC. 193. The adverse party may except to the challenge, in the 
same manner as to a challenge to a panel, and the same proceedings must 
be had thereon, as prescribed in section one hundred and seventy-four, 
one hundred and seventy-five, and one hundred and seventy-six, except 
that if the exception be allowed, the juror must be excluded. The ad
verse party may also orally deny the facts alleged as the ground of chal-
enge. 

S E C 194. If the facts be denied, the challenge must be tried as follows : 
. 1. If it bo for implied bias, by the court: 

2. If it be for actual bias, by triers. 
. SEC. 195. The'triers must be three impartial persons not oh the ju
ry panel, appointed by the court. All challenges for actual bias- must 
be tried by the triers thus appointed, a majority of whom may decide. 

S E C 196. The triers must be sworn generally to inquire whether 
or not the several persons who may bo challenged, and in respect to 
whom the challenges shall be given to them in charge, are true, and to 
decide the same according to evidence. 

S E C 197. Upon the trial of a challenge to an individual juror, the 
juror challenged may be examined as a witness, to prov.e, or disprove 
the challenge, and is bound to answer every question pertinent to the 
inquiry therein. • •• 

S E C 198. Other witnesses may also be examined on either side ; and 
the rules of evidence applicable to the trial of other issues must gov
ern the admission or exclusion of testimony on the trial of the challenge. 

S E C 199. On the trial of a challenge for implied bias, the court 
must determine the law and the fact, and must cither allow or disallow 
the challenge, and direct an entry accordingly upon the minutes. 
. S E C 200. On the trial of a challenge for actual bias, when the evi

dence is concluded, the court must instruct the triers that it is their du
ty to find the challenge true, if the evidence establishes the existence of 
a state of mind on the part of the juror in reference to the case, or to 
either party, which satisfies them, in the exercise of a sound discretion, 
that lie cannot try the issue impartially and without prejudice to the 
substantial rights of.the party challenging; and that, if otherwise, they 
must find the challenge not true. The court can give them no other in
struction. 

S E C 201.- The triers must thereupon find the challenge either true 
or.not true ; and their decision is-final. If they find it true, the juror 
must be excluded. 

Grounds of chal
lenge for actual bi-

Exctnptlon not a 
ground of ohallcngo 

Causcsofchnllcngo 
how stated. 

F.xcopllon to chal
lenge and denial 
thereof. 

Challenge how tri
ed If denied. 

Triers how appoint
ed majority may 
decide. 

Triers must take an 
oath. 

Juror challenged 
may ho examined. 

Rules of evidenco 
on trial of chal
lenge. 

Challenge for Im
plied bins how de
termined. 

Trial of challenge 
for actual bias. 

Verdict of triers, 
and its efleot. . 

                                          
MINNESOTA TERRITORIAL STATUTES 1851



562 CHALLENGING JURORS, &c. 

Challenges must bo 
llrst by the defend-
ant then by the U. 
States. 

Order of challenges 

Peremptory when 
may be taken. 

Form of oath to bo 
administered to Ju
rors. 

Jurors may nfllrm. 

Person on trial for 
felony must bo 
present. 

Court may order ft 
view by the Jury. 

Proceedings when 
defendant Is acquit
ted of a part of tho 
oircuce charged. 

"When defendant 
charged with as
sault with Intent to 
commit felony may 
be convicted of as-

' sattlt. 

Verdict In caBo of 
Insanity. 

Defendant when 
not liable for costs* 

SEC. 202. All challenges to an individual juror, except peremtory, 
must be taken first by the defendant, and then by the United States ; and 
either party, must exhaust all his challenges before the other begins. 

S E C 203. The challenges of either party need notall be taken at once; 
but they may be taken separately, in the following order, including in 
each challenge, all the causes' of challenge belonging to the same class : 

1. To the panel, 
2. To an individual juror, for a general disqualification. 
3. To an individual juror for implied bias. 
4. To an individual juror, for actual bias. 
SEC. 204. If all the challenges on both sides be disallowed, the de

fendant may still take a peremptory challenge, unless, the peremptory 
challenges be exhausted. -

S E C 205. The following oath shall be administered to all jurors for 
the trial of all criminal cases not capital, "You shall well and truly try 
the issue between the United States and the defendant (or defendants, 
as the case may be) according to evidence; so help you God." In cap
ital cases the following oath shall be administered to the jurors "You 
shall well and truly try, and true deliverence make, between the Uni
ted States and the prisoner at the bar, whom you shall have in charge, 
according to evidence ; so help you God." 

S E C 206. Any juror who is conscientiously scrupulous of taking 
either of the oaths above prescribed, shall be allowed to make affirmation, 
substituting the words, "This you do under the pains and penalties of 
perjury," instead of the words "so help you God." 

S E C 207. No person indicted for a felony shall be tried unless per
sonally present during the trial; persons indicted for smaller offences, 
may, at their own request, by leave of the court, be put on trial in their 
absence and may appear by an attorney duly authorized for that purpose. 

S E C 208. The court may order a view by any jury impanneled to 
try a criminal case. 

S E C 209. Whenever any person indicted for a felony, shall on trial 
be acquitted, by verdict, of part of the offence charged in the indictment, 
and convicted of the residue thereof, such verdict may be received and 
recorded by the court, and thereupon the person charged, shall be ad
judged guilty of the offence, if any, which shall appear to the court to be 
substantially charged by the residue, of such indictment, and shall be 
sentenced and punished accordingly. -. 

S E C 210. In all cases of indictment in the district court, for assault 
with intent to commit any felony, it may be lawful for the jury, in case 
they do not find the felonious intent charged, to convict of the assault; 
and the court shall have power to sentence the person so convicted, to 
be punished by imprisonment in the jail of the county, for a term not 
exceeding one year, or by fine not exceeding five hundred dollars. 

SEC. 211. When any person, indicted for an offence, shall on trial 
be acquitted by the jury by reason of insanity, the jury, in giving their 
verdict of not guilty, shall state that it was given for such cause ; and 
thereupon, if the discharge, or going at large of such insane person shall 
be considered by the court manifestly dangerous to the peace and safety 
of the community, the court may order him to be committed to prison, 
or may give him into the care of his friends, if they shall give bonds 
with surety to the satisfaction of. the court, conditioned that he shall be 
well and securely kept, otherwise he shall be discharged. 

S E C 212. No prisoner or person under recognizance, who shall be 
acquitted by verdict, or discharged because no indictment has been found 
against him, or for want of prosecution shall be liable for any cost or fees 
of officers, or for any charge for subsistance while he was in custody. 
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