MINNESOTA STATUTES 2007 SUPPLEMENT

181.275 EMPLOYMENT 28

CHAPTER 181

181.275 REGULATING NURSES’ OVERTIME. 181.935 INDIVIDUAL REMEDIES; PENALTY.
181.723 INDEPENDENT CONTRACTORS. 181960  DEFINITIONS.
181.932 DISCLOSURE OF INFORMATION BY 181.9631  NOTICE OF EMPLOYEE RIGHTS.

EMPLOYEES.

181.275 REGULATING NURSES’ OVERTIME.

Subdivision 1. Definitions. For purposes of this section, the following terms have the
meanings given them:

(1) “emergency” means a period when replacement staff are not able to report for duty
for the next shift or increased patient need, because of unusual, unpredictable, or unforeseen
circumstances such as, but not limited to, an act of terrorism, a disease outbreak, adverse
weather conditions, or natural disasters which impact continuity of patient care;

(2) “normal work period” means 12 or fewer consecutive hours consistent with a prede-
termined work shift;

(3) “nurse” has the meaning given in section 148.171, subdivision 9, and includes
nurses employed by the state of Minnesota; and

(4) “taking action against” means discharging; disciplining; threatening; reporting to
the Board of Nursing; discriminating against; or penalizing regarding compensation, terms,
conditions, location, or privileges of employment.

[For text of subd 2, see M.S.2006]

Subd. 2a. State nurses. Subdivision 2 applies to a nurse employed by the state of Min-
nesota regardless of the type of facility in which the nurse is employed and regardless of the
facility’s license, if the nurse is involved in resident or patient care.

Subd. 2b. Department of Corrections nurses. This section does not apply to nurses
employed by the state at a facility operated by the Department of Corrections. This subdivi-
sion expires July 1, 2008.

Subd. 2c¢. Collective bargaining rights. This section does not diminish or impair the
rights of a person under any collective bargaining agreement.

[For text of subds 3 and 4, see M.S.2006]

History: 2007 ¢ 46 s 2-5

181.723 INDEPENDENT CONTRACTORS.
Subdivision 1. Definitions. The definitions in this subdivision apply to this section.
(2) “Person” means any individual, limited liability corporation, corporation, partner-
ship, incorporated or unincorporated association, sole proprietorship, joint stock company,
or any other legal or commercial entity.

(b) “Department” means the Department of Labor and Industry.

(c) “Commissioner” means the commissioner of labor and industry or a duly designated
representative of the commissioner who is either an employee of the Department of Labor
and Industry or person working under contract with the Department of Labor and Industry.

(d) “Individual” means a human being.
(e) “Day” means calendar day unless otherwise provided.

() “Knowingly” means knew or could have known with the exercise of reasonable dili-
gence.

() “Document” or “documents” includes papers; books; records; memoranda; data;
contracts; drawings; graphs; charts; photographs; digital, video, and audio recordings;
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records; accounts; files; statements; letters; e—mails; invoices; bills; notes; and calendars
maintained in any form or manner.

Subd. 2. Limited application. This section only applies to individuals performing
public or private sector commercial or residential building construction or improvement ser-
vices, as defined in section 326.83.

Subd. 3. Employee—employer relationship. Except as provided in subd1v1s1on 4, for
purposes of chapters 176, 177, 1814, 182, and 268, as of January 1, 2009, an individual who
performs services for a person that are in the course of the person’s trade, business, profes-
sion, or occupation is an employee of that person and that person is an employer of the indi-
vidual.

Subd. 4. Independent contractor. An individual is an independent contractor and not
an employee of the person for whom the individual is performing services in the course of the
person’s trade, business, profession, or occupation only if (1) the individual holds a current
independent contractor exemption certificate issued by the commissioner; and (2) the indi-
vidual is performing services for the person under the independent contractor exemption cer-
tificate as provided in subdivision 6. The requirements in clauses (1) and (2) must be met in
order to qualify as an independent contractor and not as an employee of the person for whom
the individual is performing services in the course of the person’s trade, business, profession,
or occupation.

Subd. 5. Application. To obtain an independent contractor exemption certificate, the
individual must submit, in the manner prescribed by the commissioner, a complete applica-
tion and the certificate fee required under subdivision 14, :

(a) A complete application must include all of the following information:

(1) the individual’s full name;

(2) the individual’s residence address and telephone number;

(3) the individual’s business name, address, and telephone number;

(4) the services for which the individual is seeking an independent contractor exemp-
tion certificate;

(5) the individual’s Social Security number;

(6) the individual’s or the individual’s business federal employer identification number,
if a number has been issued to the individual or the individual’s business;

(7) any information or documentation that the commissioner requires by rule that will
assist the department in determining whether to grant or deny the individual’s appllcanon
and

(8) the individual’s sworn statement that the individual meets all of the following condi-
tions:

(i) maintains a separate business with the individual’s own office, equipment, materials,
and other facilitics;

(ii) holds or has applied for a federal employer identification number or has filed busi-
ness or self-employment income tax returns with the federal Internal Revenue Service if the
person has performed services in the previous year for which the individual is seekmg the
independent contractor exemption certificate;

(iii) operates under contracts to perform specific services for specific amounts of
money and under which the individual controls the means of performing the services;

(iv) incurs the main expenses related to the service that the individual performs under
contract;

(v) is responsible for the satisfactory completion of services that the individual con-
tracts to perform and is liable for a failure to complete the service;

(vi) receives compensation for service performed under a contract on a commission or
per—job or competitive bid basis and not on any other basis;

(vii) may realize a profit or suffer a loss under contracts to perform service;

(viii) has continuing or recurring business liabilities or obligations; and
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(ix) the success or failure of the individual’s business depends on the relationship of
business receipts to expenditures.

(b) Individuals who are applying for or renewing a residential building contractor or
residential remodeler license under sections 326.83 to 326.992 and any rules promulgated
pursuant thereto may simultaneously apply for or renew an independent contractor exemp-
tion certificate. The commissioner shall create an application form that allows for the simul-
taneous application for both a residential building contractor or residential remodeler license
and an independent contractor exemption certificate. If individuals simultaneously apply for
or renew a residential building contractor or residential remodeler license and an indepen-
dent contractor exemption certificate using the form created by the commissioner, individu-
als shall only be required to provide, in addition to the information required by section 326.89
and rules promulgated pursuant thereto, the sworn statement required by paragraph (a),
clause (8), and any additional information required by this subdivision that is not also re-
quired by section 326.89 and any rules promulgated thereto. When individuals submit a si-
multaneous application on the form created by the commissioner for both a residential build-
ing contractor or residential remodeler license and an independent contractor exemption cer-
tificate, the application fee shall be $150. An independent contractor exemption certificate
that is in effect before March 1, 2009, shall remain in effect until March 1, 2011, unless re-
voked by the commissioner or canceled by the individual.

(c) Within 30 days of receiving a complete application and the certificate fee, the com-
missioner must either grant or deny the application. The commissioner may deny an applica-
tion for an independent contractor exemption certificate if the individual has not submitted a
complete application and certificate fee or if the individual docs not meet all of the conditions
for holding the independent contractor exemption certificate. The commissioner may revoke
an independent contractor exemption certificate if the commissioner determines that the in-
dividual no longer meets all of the conditions for holding the independent contractor excmp-
tion certificate, commits any of the actions set out in subdivision 7, or fails to cooperate with a
department investigation into the continued validity of the individual’s certificate. Once is-
sued, an independent contractor exemption certificate remains in effect for two years unless:

(1) revoked by the commissioner; or
(2) canceled by the individual.

(d) If the department denies an individual’s original or renewal application for an inde-
pendent contractor exemption certificate or revokes an independent contractor exemption
certificate, the commissioner shall issue to the individual an order denying or revoking the
certificate. The commissioner may issue an administrative penalty order to an individual or
person who commits any of the actions set out in subdivision 7.

(e) An individual or person to whom the commissioner issues an order under paragraph
(d) shall have 30 days after service of the order to request a hearing. The request for hearing
must be in writing and must be served on or faxed to the commissioner at the address or fac-
simile number specified in the order by the 30th day after service of the order. If the individu-
al does not request a hearing or if the individual’s request for a hearing is not served on or
faxed to the commissioner by the 30th day after service of the order, the order shall become a
final order of the commissioner and will not be subject to review by any court or agency. The
date on which a request for hearing is served by mail shall be the postmark date on the enve-
lope in which the request for hearing is mailed. If the individual serves or faxes a timely re-
quest for hearing, the hearing shall be a contested case hearing and shall be held in accor-
dance with chapter 14.

Subd. 6. Performing services under exemption certificate. An individual is perform-
ing services for a person under an independent contractor exemption certificate if:

(a) the individual is performing services listed on the individual’s independent contrac-
tor exemption certificate; and

(b) at the time the individual is performing services listed on the individual’s indepen-
dent contractor exemption certificate, the individual meets all of the following conditions:
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(1) maintains a separate business with the individual’s own office, equipment, materi-
als, and other facilities;

(2) holds or has applied for a federal employer identification number or has filed busi-
ness or self-employment income tax returns with the federal Internal Revenue Service if the
individual performed services in the previous year for which the individual has the indepen-
dent contractor exemption certificate;

(3) 1s operating under contract to perform the specific services for the person for specif-
ic amounts of money and under which the individual controls the means of performing the
services; :

(4) is incurring the main expenses related to the services that the individual is perform-
ing for the person under the contract;

(5) 1s responsible for the satisfactory completion of the services that the individual has
contracted to perform for the person and is liable for a failure to complete the services;

(6) receives compensation from the person for the services performed under the con-
tract on a commission or per—job or competitive bid basis and not on any other basis;

(7) may realize a profit or suffers a loss under the contract to perform services for the
person;

(8) has continuing or recurring business liabilities or obligations; and

(9) the success or failure of the individual’s business depends on the relationship of
business receipts to expenditures.

Subd. 7. Prohibited activities. (a) An individual shall not: .

(1) perform work as an independent contractor who meets the qualifications under sub-
division 6 without first obtaining from the department an independent contractor exemption
certificate;

(2) perform work as an independent contractor when the department has denied or re-
voked the individual’s independent contractor exemption certificate;

(3) transfer to another individual or allow another individual to use the individual’s in-
dependent contractor exemption certificate;

(4) alter or falsify an independent contractor exemption certificate;
(5) misrepresent the individual’s status as an independent contractor; or

(6) make a false material statement, representation, or certification; omit material infor-
mation; or alter, conceal, or fail to file a document required by this section or any rule promul-
gated by the commissioner under rulemaking authority set out in this section.

(b) A person shall not:

- (1) require an individual through coercion, misrepresentation, or fraudulent means to
adopt independent contractor status;

(2) knowingly misrepresent that an individual who has not been issued an independent
contractor exemption certificate or is not performing services for the person under an inde-
pendent contractor exemption certificate is an independent contractor; or

(3) make a false material statement, representation, or certification; omit material infor-
mation; or alter, conceal, or fail to file a document required by this section or any rule promul-
gated by the commissioner under rulemaking authority set out in this section.

(c) A person for whom an individual is performing services must obtain a copy of the
individual’s independent contractor exemption certificate before services may commence.
A copy of the independent contractor exemption certificate must be retained for five years
from the date of receipt by the person for whom an individual is performing services.

Subd. 8. Remedies. Anindividual or person who violates any provision of subdivision
7 is subject to a penalty to be assessed by the department of up to $5,000 for each violation.
The department shall deposit penalties in the assigned risk safety account.
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Subd. 9. Commissioner’s powers. (a) In order to carry out the purposes of this scction,
the commissioner may:

(1) administer oaths and affirmations, certify official acts, interview, question, take oral
or written statements, and take depositions;

(2) request, examine, take possession of, photograph, record, and copy any documents,
equipment, or materials;

(3) at a time and place indicated by the commissioner, request persons to appear before
the commissioner to give testimony and produce documents, equipment, or materials;

(4) issue subpoenas to compel persons to appear before the commissioner to give testi-
mony and produce documents, equipment, or materials; and

(5) subject to paragraph (c), with or without notice, enter without delay upon any prop-
erty, public or private, for the purpose of taking any action authorized under this subdivision
or the applicable law, including obtaining information or conducting inspections or inves-
tigations.

(b) Persons requested by the commissioner to give testimony or produce documents,
equipment, or materials shall respond within the time and in the manner specified by the
commissioncr. If no time to respond is specified in the request, then a response shall be sub-
mitted within 30 days of the commissioner’s service of the request.

(c) Upon the refusal or anticipated refusal of a property owner, lessee, property owner’s
representative, or lessee’s representative to permit the commissioner’s entry onto property as
provided in paragraph (a), the commissioner may apply for an administrative inspection or-
der in the Ramsey County District Court or, at the commissioner’s discretion, in the district
court in the county in which the property is located. The commissioner may anticipate that a
property owner or lessee will refuse entry if the property owner, lessee, property owner’s rep-
resentative, or lessee’s representative has refused to permit entry on a prior occasion or has
informed the commissioner that entry will be refused. Upon showing of administrative prob-
able cause by the commissioner, the district court shall issue an administrative inspection
order that compels the property owner or lessee to permit the commissioner to enter the prop-
erty for the purposcs specified in paragraph (a).

(d) Upon the application of the commissioner, a district court shall treat the failure of
any person to obey a subpocna lawfully issued by the commissioner under this subdivision as
a contempt of court.

Subd. 10. Notice requirements. Unless otherwise specified, service of a document on
a person under this section may be by mail, by personal service. or in accordance with any
consent to service filed with the commissioner. Service by mail shall be accomplished in the
manner provided in Minnesota Rules, part 1400.5550, subpart 2. Personal service shall be
accomplished in the manner provided in Minnesota Rules, part 1400.5550, subpart 3.

Subd. 11. Facsimile; timely service. When this section permits a request for hearing to
be served by facsimilc on the commissioner, the facsimile shall not exceed 15 pages in
length. The request shall be considered timely served if the facsimile is received by the com-
missioner, at the facsimile number identified by the commissioner in the order, no later than
4:30 p.m. central time on the last day permitted for faxing the request. Where the quality or
authenticity of the faxed request is at issue, the commissioner may require the original re-
quest to be filed. Where the commissioner has not identified quality or authenticity of the
faxed request as an issue and the request has been faxed in accordance with this subdivision,
the person faxing the request does not need to file the original request with the commissioner.

Subd. 12. Time period computation. In computing any period of time prescribed or
allowed by this section, the day of the act, event, or default from which the designated period
of time begins to run shall not be included. The last day of the period so computed shall be
included, unless it is a Saturday, Sunday, or legal holiday, in which event the period runs until
the next day which is not a Saturday, Sunday, or legal holiday.

Subd. 13. Rulemaking. The commissioner may, in consultation with the commissioner
of revenue and the commissioner of employment and economic development, adopt, amend,
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suspend and repeal rules under the rulemaking provisions of chapter 14 that relate to the
commissioner’s responsibilities under this section. This subdivision is effective May 26,
2007.

Subd. 14.Fee. The certificate fee for the orlgmal application and for the renewal of an
independent contractor exemption certificate shall be $150.

Subd. 15. Notice to commissioner; review by commissioner of revenue. When the
commissioner has reason to believe that an individual who holds a certificate has failed to
maintain all the conditions required by subdivision 6 or is not performing services for a per-
son under the independent contractor exemption certificate, the commissioner must notify
the commissioner of revenue and the commissioner of employment and economic develop-
ment. Upon receipt of notification from the commissioner that an individual who holds a cer-
tificate has failed to maintain all the conditions required by subdivision 6 or is not performing
services for a person under the independent contractor exemption certificate, the commis-
sioner of revenue must review the information returns required under section 6041A of the
Internal Revenue Code. The commissioner of revenue shall also review the submitted certifi-
cation that is applicable to returns audited or investigated under section 289A.35.

Subd. 16. Data classified. Data in applications for an independent contractor exemp-
tion certificate and any required documentation submitted to the commissioner are private
data on individuals as defined in section 13.02. Data in exemption certificates issued by the
commissioner are public data. Data that document a revocation or cancellation of an exemp-
tion certificate are public data. Upon request of the Department of Revenue or Department of
Employment and Economic Development, the commissioner may release to the requesting
department data classified as private under this subdivision or investigative data that are not
public under section 13.39 that relate to the issuance or denial of applications or revocations
of certificates.

History: 2007 c 135 art 3515

NOTE: This section, as added by Laws 2007, chapter 135, amcle 3, section 15, is effective July 1, 2008. Laws 2007, chapter
135, article 3, section 15, the effective date.

181.932 DISCLOSURE OF INFORMATION BY EMPLOYEES.

Subdivision 1. Prohibited action. An employer shall not discharge, discipline, threat-
en, otherwise discriminate against, or penalize an employee regarding the employee’s com-
pensation, terms, conditions, location, or privileges of employment because:

(a) the employee, or a person acting on behalf of an employee, in good faith, reports a
violation or suspected violation of any federal or state law or rule adopted pursuant to law to
an employer or to any governmental body or law enforcement official;

(b) the employee is réquested by a public body or office to participate in an investiga-
tion, hearing, inquiry;

(c) the employee refuses an employer’s order to perform an action that the employee has
an objective basis in fact to believe violates any state or federal law or rule or regulation
adopted pursuant to law, and the employee informs the employer that the order is being re-
fused for that reason;

(d) the employee, in good faith, reports a situation in which the quality of health care
services provided by a health care facility, organization, or health care provider violates a
standard established by federal or state law or a professionally recognized national clinical or
ethical standard and potentially places the public at risk of harm; or

(e) a public employee communicates the findings of a scientific or technical study that
the employee, in good faith, believes to be truthful and accurate, including reports to a gov-
ernmental body or law enforcement official.

The disclosures protected pursuant to this section do not authorize the disclosure of data
otherwise protected by law.

[For text of subds 2 to 5, see M.S.20006]
History: 2007 ¢ 135 art 3s 16
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181.935 INDIVIDUAL REMEDIES; PENALTY.

(a) In addition to any remedies otherwise provided by law, an employee injured by a
violation of section 181.932 may bring a civil action to recover any and all damages recover-
able at law, together with costs and disbursements, including reasonable attorney’s fees, and
may receive such injunctive and other equitable relief as determined by the court.

(b) An employer who failed to notify, as required under section 181.933 or 181.934, an
employee injured by a violation of scction 181.932 is subject to a civil penalty of $25 per day
per injured employee not to exceed $750 per injured employee.

(c) If the district court determines that a violation of section 181,932 occurred, the court
may order any appropriate relief, including but not limited to reinstatement, back—pay, resto-
ration of lost service credit, if appropriate, compensatory damages, and the expungement of
any adverse records of an employee who was the subject of the alleged acts of misconduct.

History: 2007 ¢ 135 art 3 s 17

181.960 DEFINITIONS.
[For text of subds 1 to 3, see M.S.2006]

Subd. 4. Personnel record. “Pecrsonnel record,” to the extent maintained by an employ-
er, means: any application for cmployment; wage or salary history; notices of commenda-
tion, warning, discipline, or termination; authorization for a deduction or withholding of
pay; fringe benefit information; leave records; and employment history with the employer,
including salary and compensation history, job titles, dates of promotions, transfers, and oth-
cr changes, attendance records, performance evaluations, and retirement record. The term
does not include:

(1) written references respecting the employee, including letters of reference supplied
to an employer by another person;

(2) information relating to the investigation of a violation of a criminal or civil statute by
an employee or an investigation of employee conduct for which the employer may be liable,
unless and until:

(i) the investigation is completed and, in cases of an alleged criminal violation, the em-
ployer has received notice from the prosccutor that no action will be taken or all criminal
proceedings and appeals have been exhausted; and

(ii) the employer takes adverse personnel action based on the information contained in
the investigation records;

(3) education records, pursuant to section 513(a) of title 5 of the Family Educational
Rights and Privacy Act of 1974, United States Code, title 20, section 1232g, that are main-
tained by an educational institution and directly rclated to a student;

(4) results of employer testing, except that the employee may sec a cumulative total test
score for a section of the test or for the entire test;

(5) information relating to the employer’s salary system and statf planning, including
comments, judgments, recommendations, or ratings concerning expansion, downsizing, re-
organization, job restructuring, future compensation plans, promotion plans, and job assign-
ments;

(6) written comments or data of a personal nature about a person other than the em-
ployee if disclosure of the information would constitute an intrusion upon the other person’s
privacy;

(7) written comments or data kept by the employee’s supervisor or an executive, admin-
istrative, or professional employee, provided the written comments or data are kept in the
sole possession of the author of the record;

(8) privileged information or information that is not dlscoverdble in a workers’ com-
pensation, grievance arbitration, administrative, judicial, or quasi—judicial proceeding;

(9) any portion of a written or transcribed statement by a coworker of the employee that
concerns the job performance or job-related misconduct of the employee that discloses the
identity of the coworker by name, inference, or otherwise; and
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(10) medical reports and records, including reports and records that are available to the
employee from a health care services provider pursuant to sections 144.291 to 144.298.

History: 2007 ¢ 147 art 10 s 15

181.9631 NOTICE OF EMPLOYEE RIGHTS.

An employer as defined under section 181.960, subdivision 3, shall provide written no-

tice to a job applicant upon hire of the rights and remedies provided in sections 181.960 to
181.965. )

History: 2007 c 1195 1
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