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16C.01 [Repealed, 1985 ¢ 285 s 54]

16C.02 DEFINITIONS.

Subdivision 1. Applicability. For purposes of this chapter, the following terms have the
meanings given them, unless the context clearly indicates otherwise.

Subd. 2. Agency. “Agency” means any state officer, employee, board, commission, au-
thority, department, entity, or organization of the executive branch of state government.

Unless specifically provided elsewhere in this chapter, agency does not include the
Minnesota State Colleges and Universities.

Subd. 3. Award. “Award” means a commissioner’s written acceptance of a bid or pro-
posal to provide goods, services, or utilities.

Subd. 4. Best value. “Best value” describes a result intended in the acquisition of all
goods and services. Price must be one of the evaluation criteria when acquiring goods and
services. Other evaluation criteria may include, but are not limited to, environmental consid-
erations, quality, and vendor performance.

Subd. 5. Commissioner. “Commissioner” means the commissioner of administration.

Subd. 6. Contract. “Contract” means any written instrument or electronic document
containing the elements of offer, acceptance, and consideration to which an agency is a party,
including an amendment to or extension of a contract.

Subd. 7. Formal solicitation. “Formal solicitation” means a solicitation which requires
a sealed response.

Subd. 8. Goods. “Goods™ means all types of personal property including commodities,
malterials, supplies, and equipment.

Subd. 9. Informal solicitation. “Informal solicitation” means a solicitation which does
not requirc a sealed response.
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Subd. 10. Lease. “Lease” means a contract conveying from one entity to another the use
of real or personal property for a designated period of time in return for payment or other
consideration.

Subd. 10a. Organizational conflict of interest. “Organizational conflict of interest”
means that becausc of existing or planned activities or because of relationships with other
persons: :

(1) the vendor is unable or potentially unable to render impartial assistance or advice to
the state;

(2) the vendor’s objectivity in performing the contract work is or might be otherwise
impaired; or

(3) the vendor has an unfair advantage.

Subd. 11. Request for bid or RFB. “Request for bid” or “RFB” means a solicitation in
which the terms, conditions, and specifications are described and responses are not subject to
negotiation.

Subd. 12. Request for proposal or RFP. “Request for proposal” or “RFP” means a so-
licitation in which it is not advantagcous to set forth all the actual, detailed requirements at
the time of solicitation and responses are subject to negotiation.

Subd. 13. Resident vendor. “Resident vendor” means a person, firm, or corporation
authorized to conduct business in the state of Minnesota on the datc a solicitation for a con-
tract is first advertised or announced. It includes a foreign corporation duly authorized to en-
gage in business in Minnesota.

Subd. 14. Response. “Response” means the offer received from a vendor in response to
a solicitation. A response includes submissions commonly referred to as “offers,” “bids,”

“quotes,” or “proposals.”

Subd. 15. Sealed. “Sealed” means a method determined by the commissioner to prevent
the contents being revealed or known before the deadline for submission of responses.

Subd. 16. Service contract. “Service contract” means a contract for any nonprofes-
sional or technical services.

Subd. 17. Services. “Services” means, unless otherwise indicated, both professional or
technical services and service performed under a service contract.

Subd. 18. Single source. “Single source” means an acquisition where, after a search,
only one supplier is determined to be reasonably available for the required product service,
or construction item.

Subd. 19. Selicitation. “Solicitation” means the process used to communicate procure-
ment requirements and to request respohses from interested vendors. A solicitation may be,
but is not limited to, a request for bid and request for proposal.

History: 1998 ¢ 386 art 1 s 3; 1Sp2001 ¢ 10 art 2 s 33; 1Sp2003 c 1 art2 s 45

16C.03 COMMISSIONER’S AUTHORITY; POWERS AND DUTIES.

Subdivision 1. Scope. The commissioner’s authority in this section applies to an agency
and is subject to other provisions of this chapter and chapter 16B. Unless otherwise provided,
the provisions in this chapter and chapter 16B do not apply to the Minnesota State Colleges
and Universities.

Subd. 2. Rulemaking authority. Subject to chapter 14, the commissioner may adopt
rules, consistent with this chapter and chapter 16B, relating to the following topics:

(1) solicitations and responses to solicitations, bid security, vendor errors, opening of
responses, award of contracts, tied bids, and award protest process;

(2) contract performance and failure to perform;

(3) authority to debar or suspend vendors, and reinstatement of vendors;

(4) contract cancellation;

(5) procurement from rehabilitation facilities; and

(6) organizational conflicts of interest.
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Subd. 3. Acquisition authority. The commissioner shall acquire all goods, services,
and utilities needed by agencies. The commissioner shall acquire goods, services, and utili-
ties by requests for bids, requests for proposals, reverse auctions as provided in section
16C.10, subdivision 7, or other methods provided by law, unless a section of law requires a
particular method of acquisition to be used. The commissioner shall make all decisions re-
garding acquisition activities. The determination of the acquisition method and all decisions
involved in the acquisition process, unless otherwise provided for by law, shall be based on
best value which includes an evaluation of price and may include other considerations in-
cluding, but not limited to, environmental considerations, quality, and vendor performance.
A best value determination must be based on the evaluation criteria detailed in the solicita-
tion document. If criteria other than price are used, the solicitation document must state the
relative importance of price and other factors. Unless it is determined by the commissioner
that an alternative solicitation method provided by law should be used to determine best val-
ue, a request for bid must be used to solicit formal responses for all building and construction
contracts. Any or all responses may be rejected. When using the request for bid process, the
bid must be awarded to the lowest responsive and responsible bidder, taking into consider-
ation conformity with the specifications, terms of delivery, the purpose for which the con-
tract or purchase is intended, the status and capability of the vendor, and other considerations
imposed in the request for bids. The commissioner may decide which is the lowest responsi-
ble bidder for all purchases and may use the principles of life-cycle costing, where appropri-
ate, in determining the lowest overall bid. The duties set forth in this subdivision are subject
to delegation pursuant to this section.

Subd. 4. Contracting authority. The commissioner shall conduct all contracting by,
for, and between agencies and perform all contract management and review functions for
contracts, except those functions specifically delegated to be performed by the contracting
agency, the attorney general, or otherwise provided for by law.

Subd. 4a. Commissioner approval. Notwithstanding any law to the contrary, after Jan-
uary 1, 2002, any contract entered into by the Department of Transportation must be ap-
proved by the commissioner, unless the commissioner has delegated approval authority to
the Department of Transportation under subdivision 16.

Subd. 5. Amendments, cancellations, and appeals. The commissioner shall, in addi-
tion to the dutics set forth in subdivisions 3 and 4, make all decisions regarding amendments,
cancellations, and appeals of all agency acquisition activities unless the duties are delegated
pursuant to this section.

Subd. 6. Lease and installment purchases. The commissioner is authorized to enter
into lease purchases or installment purchases for periods not exceeding the anticipated useful
life of the items acquired unless otherwise prohibited by law.

Subd. 7. Lease, rental, and installment agreements. The commissioner is authorized
to enter into lease, lease purchase, rental, or installment agreements for the use or acquisition,
whichever is applicable, of real or personal property.

Subd. 8. Policy and procedures. The commissioner is authorized to issue policies, pro-
cedures, and standards applicable to all acquisition activities by and for agencies.

Subd. 9. Employee purchasing. The commissioner is authorized to enter into contracts
under which a vendor agrees to sell computer equipment and related products to state em-
ployees, for their own use related to work, at contract prices. Employees may make only one
purchase under this subdivision. Under no circumstances shall the state be liable for pur-
chases made under this subdivision. The provisions of section 43A.38, subdivisions 4 and 5,
clause (a), do not apply to this subdivision.

Subd. 10. Cooperative purchasing. The commissioner is authorized to enter into a co-
operative purchasing agreement for the provision of goods, services, and utilitics with one or
more other states or governmental units, as described in section 471.59, subdivision 1. The
commissioner is authorized to enter into cooperative purchasing agreements f{or the purchase
of goods, services, and utilities with health care facilities that are required to provide indigent
care.
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Subd. 11. Surplus property. The commissioner is authorized to purchase, accept,
transfer, warehouse, sell, distribute, or dispose of surplus property in accordance with state
and federal rules and regulations. The commissioner may charge a fee to cover any expenses
incurred in connection with any of these acts.

Subd. 12. Central distribution center. The commissioner is authorized to provide and
manage a central distribution center for federal and state surplus personal property, as de-
fined in section 16C.23, and may provide and manage a warehouse facility.

Subd. 13. Central stores. The commissioner is authorized to provide agencies with
supplies and equipment and operate all central stores and supply rooms serving more than
one agency.

Subd. 14. Provision of goods, services, and utilities. The commissioner has the au-
thority to provide goods, services, and utilities under this chapter to state legislative and judi-
cial branch agencies, political subdivisions, the Minnesota State Colleges and Universities,
the University of Minnesota, and federal government agencies.

Subd. 15. Reimbursement for goods, services, and utilities. The commissioner is au-
thorized to charge a fee to cover costs and expenses associated with operating a revolving
fund or an enterprise fund to acquire goods, services, and utilities. The fees are appropriated
to the commissioner to administer and manage the programs and facilities covered under this
section.

Subd. 16. Delegation of duties. The commissioner may delegate duties imposed by this
chapter to the head of an agency and to any subordinate of the agency head. Delegated duties
shall be exercised in the name of the commissioner and under the commissioner’s direct su-
pervision and control. A delegation of duties may include, but is not limited to, allowing indi-
viduals within agencies to acquire goods, services, and utilities within dollar limitations and
for designated types of acquisitions. Delegation of contract management and review func-
tions must be filed with the secretary of state and may not, except with respect to delegations
within the Department of Administration, exceed two years in duration. The commissioner
may withdraw any delegation at the commissioner’s sole discretion.

Subd. 17. Contract extension. The term of a contract may be extended for a time longer
than the time specified in this chapter, up to a total term of ten years, if the commissioner, in
consultation with the commissioner of finance, determines that the contractor will incur up-
front costs under the contract that cannot be recovered within a two—year period and that will
provide cost savings to the state and that thesc costs will be amortized over the life of the
contract. :

Subd. 18. Contracts with foreign vendors. (a) The commissioner and other agencics
to which this section applies and the legislative branch of government shall, subject to para-
graph (d), cancel a contract for goods or services from a vendor or an aftiliate of a vendor or
suspend or debar a vendor or an affiliate of a vendor from future contracts upon notification
from the commissioner of revenue that the vendor or an affiliate of the vendor has not regis-
tered to collect the sales and use tax imposed under chapter 297A on its sales in Minnesota or
to a destination in Minnesota. This subdivision shall not apply to state colleges and universi-
ties, the courts, and any agency in the judicial branch of government. For purposes of this
subdivision, the term “affiliate” means any person or entity that is controlled by, or is under
common control of, 4 vendor through stock ownership or other affiliation.

(b) Beginning January 1, 2006, each vendor or affiliate of a4 vendor selling goods or ser-
vices, subject to tax under chapter 297A, to an agency or the legislature must provide its Min-
nesota sales and use tax business identification number, upon request, to show that the ven-
dor is registered to collect Minnesota sales or use tax.

(c) The commissioner of revenue shall periodically provide to the commissioner and
the legislative branch a list of vendors who have not registered to collect Minnesota sales and
use tax and who are subject to being suspended or debarred as vendors or having their con-
tracts canceled.
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(d) The provisions of this subdivision may be waived by the commissioner or the legis-
lative branch when the vendor is the single source of such goods or services, in the event of an
emergency, or when it is in the best interests of the state as determined by the commissioner in
consultation with the commissioner of revenue. Such consultation is not a disclosure viola-
tion under chapter 270B.

History: 1998 ¢ 386 art 1 s 4; 2000 ¢ 420 s 1; 1Sp2001 c 10 art 2 s 34,35; 1Sp2003
clart2s46;, 1Sp2005c3art5s1

16C.04 ETHICAL PRACTICES AND CONFLICT OF INTEREST.

Subdivision 1. Duty. An employee of the executive branch involved directly or indi-
rectly in the acquisition or grants process, at any level, is subject to the code of ethics in sec-
tion 43A.38.

Subd. 2. Conflict of interest policy development. (a) The commissioner must develop
policies regarding code of ethics and conflict of interest designed to prevent conflicts of in-
terest for employees involved in the acquisition of goods, services, and utilities or the award
and administration of grant contracts. The policies must apply to employees who are directly
or indirectly involved in the acquisition of goods, services, and utilities, developing requests
for proposals, evaluating bids or proposals, awarding the contract, selecting the final vendor,
drafting and entering into contracts, evaluating performance under these contracts, and au-
thorizing payments undcr the contract.

(b) The policies must contain a process for making employces aware of policy and laws
relating to conflict of interest, and for training employces on how to avoid and deal with po-
tential conflicts.

(c) The policies must contain a process under which an employee who has a conflict of
interest or a potential contlict of interest must disclose the matter, and a process under which
work on the contract may be assigned to another employee if possible.

Subd. 3. Organizational conflicts of interest. (a) The commissioner shall make rea-
sonable efforts to avoid, mitigate, or neutralize organizational conflicts of interest. To avoid
an organizational conflict of interest, the commissioner may utilize methods including dis-
qualifying a vendor from eligibility for a contract award or canceling the contract if the con-
flict is discovered after a contract has been issued. To mitigate or neutralize a conflict, the
commissioner may use methods such as revising the scope of work to be conducted, allowing
vendors to propose the exclusion of task areas that create a conflict, or providing information
to all vendors to assure that all facts are known to all vendors.

(b) In instances where a conflict or potential conflict has been identified and the com-
missioner determines that vital operations of the state will be jeopardized if a contract with
the vendor is not established, the commissioner may waive the requirements in paragraph

().
History: 1998 ¢ 386 art I s 5; 1Sp2001 ¢ 10 art 2 s 36; 2002 ¢ 298 5 1,2

16C.045 REPORTING OF VIOLATIONS.

A state employee who discovers evidence of violation of laws or rules governing state
contracts is encouraged to report the violation or suspected violation to the employee’s su-
pervisor, the commissioner or the commissioner’s designee, or the legislative auditor. The
legislative auditor must report to the Legislative Audit Commission if there are multiple
complaints about the same agency. The auditor’s report to the Legislative Audit Commission
under this section must disclose only the number and type of violations alleged. An employee
making a good faith report under this scction is covered by section 181.932, prohibiting the
employer from discriminating against the employee.

History: 1Sp2003 c I art 2 547
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16C.05 CONTRACT MANAGEMENT; VALIDITY AND REVIEW,

Subdivision [. Agency cooperation. Agencies shall fully cooperate with the commis-
sioner in the management and review of state contracts.

Subd. 2. Creation and validity of contracts. (a) A contract is not valid and the state is
not bound by it and no agency, without the prior written approval of the commissioner
granted pursuant to subdivision 2a, may authorize work to begin on it unless:

(1) it has first been executed by the head of the agency or a delegate who is a party to the
contract,

(2) it has been approved by the commissioner; and

(3) the accounting system shows an encumbrance for the amount of the contract liabil-
ity.

(b) The combined contract and amendments must not exceed five years without specif-
ic, written approval by the commissioner according to established policy, procedures, and
standards, or unicss otherwise provided for by law. The term of the original contract must not
exceed two years unless the commissioner determines that a longer duration is in the best
intercst of the state. :

(c) Grants, interagency agreements, purchase orders, work orders, and annual plans
need not, in the discretion of the commissioner and attorney general, require the signature of
the commissioner and/or the attorney general. A signature is not required for work orders and
amendments to work orders related to Department of Transportation contracts. Bond pur-
chase agreements by the Minnesota Public Facilities Authority do not require the approval of
the commissioner.

(d) Amendments to contracts must entail tasks that are substantially similar to those in
the original contract or involve tasks that are so closely related to the original contract that it
would be impracticable for a different contractor to perform the work. The commissioner or
an agency official to whom the commissioner has delegated contracting authority under sec-
tion 16C.03, subdivision 16, must determine that an amendment would serve the interest of
the statc better than a new contract and would cost no more.

(e) A fully executed copy of every contract, amendments to the contract, and perfor-
mance evaluations relating to the contract must be kept on file at the contracting agency for a
time equal to that specified for contract vendors and other parties in subdivision 5.

(f) The attorney general must periodically review and evaluate a sample of state agency
contracts to ensurc compliance with laws.

Subd. 2a. Emergency authorization. The commissioner may grant an agency approv-
al to authorize work to begin on a contract prior to the full execution of the contract in the
event of an cmergency as defined in section 16C.10, subdivision 2.

Subd. 3. Exception. The requirements of subdivision 2 do not apply to contracts of the
Department of Employment and Economic Development distributing state and federal funds
for the purpose of subcontracting the provision of program services to eligible recipients. For
these contracts, the commissioner of employment and economic development is authorized
to directly enter into agency contracts and encumber available funds. For contracts distribut-
ing state or federal funds pursuant to the federal Workforce Investment Act, United States
Code, title 29. section 2911 et seq., or section 116L.17, the commissioner of employment and
economic development in consultation with the Job Skills Partnership Board is authorized to
directly enter into agency contracts and encumber available funds to ensure a rapid response
to the needs of dislocated workers. The commissioner of employment and economic devel-
opment shall adopt internal procedures to administer and monitor funds distributed under
these contracts. This exception also applies to any contracts entered into by the commission-
er of education that werc previously entered into by the commissioner of employment and
economic development.

Subd. 4. Contract administration. A contracting agency shall diligently administer
and monitor any contract it has entered into, pursuant to a delegation of duties from the com-
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missioner. The commissioner may require an agency to report to the commissioner at any
time on the status of any contracts to which the agency is a party.

Subd. 5. Subject to audit. A contract or any pass—through disbursement of public funds
to a vendor of goods or services or a grantee made by or under the supervision of the commis-
sioner or any county or unit of local government must include, expressed or implied, an audit
clause that provides that the books, records, documents, and accounting procedures and
practices of the vendor or other party, that are relevant to the contract or transaction, are sub-
ject to examination by the contracting agency and either the legislative auditor or the state
auditor, as appropriate, for a minimum of six years. If the contracting agency is a local unit of
government, and the governing body of the local unit of government requests that the state
auditor examine the books, records, documents, and accounting procedures and practices of
the vendor or other party pursuant to this subdivision, the contracting agency shall be liable
for the cost of the examination. If the contracting agency is a local unit of government, and
the grantee, vendor, or other party requests that the state auditor examine all books, records,
documents, and accounting procedures and practices related to the contract, the grantee, ven-
dor, or other party that requested the examination shall be liable for the cost of the examina-
tion. An agency contract made for purchase, lease, or license of software and data from the
state is not required to contain this audit clause.

Subd. 6. Authority of attorney general. The attorney general may pursue remedies
available by law to avoid the obligation of an agency to pay under a contract or to recover
payments made if services performed or goods received under the contract are so unsatisfac-
tory, incomplete, or inconsistent that payment would involve unjust enrichment. The con-
trary opinion of the contracting agency does not affect the power of the attorney general un-
der this subdivision.

Subd. 7. Contracts with Indian tribes and bands. Notwithstanding any other law, an
agency may not require an Indian tribe or band to deny its sovereignty as a requirement or
condition of a contract with an agency.

History: 1998 ¢ 386 art 156, 1999 c 86 art 1 s 11; 1999 ¢ 230 s 1; 2000 c 488 art 2
s 1; 1Sp2001 ¢ 8 art 25 10; 1Sp2001 ¢ 10 art 2 s 37; 2003 ¢ 130 s 12; 1Sp2003 ¢ 1 art 2
5 48,49; 2004 ¢ 206 s 7

16C.055 BARTER ARRANGEMENTS LIMITED.

Subdivision 1. Report. By January 15, 2002, the legislative auditor shall report to the
legislature and governor on agency use of barter agreements in furtherance of an agency’s
mission. The report shall list the type and approximate value of each agency’s agreement or
agreements.

Subd. 2. Restriction. After July 1, 2002, an agency may not contract or otherwise agree
with a nongovernmental entity to receive total nonmonetary consideration valued at more
than $100,000 in exchange for the agency providing nonmonetary consideration, unless such
an agreement is specifically authorized by law. This subdivision does not apply to the State
Lottery.

History: 1Sp2001 c 10 art 2 5 38

16C.06 ACQUISITIONS.

Subdivision 1. Publication requirements. Notices of solicitations for acquisitions es-
timated to be more than $25,000, or $100,000 in the case of a Department of Transportation
acquisition, must be publicized in a manner designated by the commissioner. To the extent
practical, this must include posting on a statc Web site.

Subd. 2. Solicitation process. (a) A formal solicitation must be used to acquire all
goods, service contracts, and utilities estimated at or more than $50,000, or in the case of a
Department of Transportation solicitation, at or more than $100,000, unless otherwise pro-
vided for. All formal responses must be sealed when they are received and must be opened in
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public at the hour stated in the solicitation. Formal responses must be authenticated by the
responder in a manner specified by the commissioner.

(b) An informal solicitation may be used to acquire all goods. service contracts, and uti-
lities that are estimated at less than $50,000, or in the case of a Department of Transportation
solicitation, at or less than $100,000. The number of vendors required to receive solicitations
may be determined by the commissioncr. Informal responses must be authenticated by the
responder in a manner specified by the commissioner.

Subd. 3. [Repealed, 2001 ¢ 202 s 21]

Subd. 3a. Information in bids and proposals. Data relating to bids and proposals are
governed by section 13.591. :

Subd. 4. Multiple awards. The commissioner may award a contract to more than one
vendor if, in the opinion of the commissioner, it is in the best interest of the state.

Subd. 5. State as responder. The head of an agency, in consultation with the requesting
agency and the commissioner, may respond to a solicitation or request if the goods and ser-
vices meet the needs of the requesting agency and provide the state with the best value. When
an agency responds to a solicitation. all work product relating to the response is classified by
section 13.591, subdivision 4.

Subd. 6. Awards. Awards must be based on best value, which includes an evaluation of
price, and may include other considerations including, but not limited to, environmental con-
siderations, quality, and vendor performance. If criteria other than price are used, the solicita-
tion document must state the relative importance of price and other factors.

Subd. 7. Other states with resident preference. Acquisition of goods and services
must be awarded according to the provisions of this chapter except that a resident vendor
shall be allowed a preference over a nonresident vendor from a state that gives or requires a
preference to vendors from that state. The preference shall be equal to the preference given or
required by the state of the nonresident vendor.

Subd. 8. Federally funded projects exempt. Subdivision 7 does not apply to a contract
for any project in which federal funds are expended.

Subd. 9. Rejection. At the discretion of the commissioner, any or all responses may be
rejected if it is determined to be in the best interest of the state.

Subd. 10. Preferences not cumulative. The preferences provided for under subdivi-
sion 7 and sections 16B.121 and 16C.16 arc not cumulative. The total percentage of prefer-
ence granted on a contract may not exceed the highest percentage of preference allowed for
that contract under any one of these statutory sections.

History: [998 ¢ 386 art 1 s 7; 1Sp2001 c 8 art 2 s 11,12; 1Sp2001 c 10 art 2 s
39,40; 15p2003 c I art 2 s 50; 1Sp2003 ¢ 8 art 2 s 13,20; 2005 ¢ 163 s 51

16C.064 COST-BENEFIT ANALYSIS.

(a) The commissioner or an agency official to whom the cominissioner has delegated
duties under section 16C.03, subdivision 16, may not approve a contract or purchase of
goods or services in an amount greater than $50,000,000 unléss a cost—benefit analysis has
been completed and shows a positive benefit to the public. The Management Analysis Divi-
sion must perform or direct the performance of the analysis. Money appropriated for the con-
tract or purchase must be used to pay for the analysis. A cost—benefit analysis must be per-
formed for a project if an aggregation of contracts or- purchases for a project exceeds
$50,000,000.

(b) All cost—benefit analysis documents under this section, including preliminary drafts
and notes, are public data.

(c) If a cost—benefit analysis does not show a posmve bencfit to the public, the governor
may approve a contract or purchase of goods or services if a cost—cffectiveness study had
been done that shows the proposed project is the most effective way to provide a necessary
public good.
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(d) This section applies to contracts for goods or services that are expected to have a
useful life of more than three years. This section does not apply for purchasc of goods or ser-
vices for response to a natural disaster if an emergency has been declared by the governor.
This section does not apply to contracts involving the Minnesota state colleges and universi-
ties, statc buildings, or state highways.

(e) This section is repcaled effective July 1, 2008.
History: 2005 c 156 art 2 s 21

16C.065 [Repealed, 2000 ¢ 492 art 1 s 88]

16C.066 [Expired, 1Sp2001 c 10 art 2 s 41]

16C.07 [Rcpealed, 1Sp2003 c 1 art 2 s 136]

16C.08 PROFESSIONAL OR TECHNICAL SERVICES.

-Subdivision 1. Definition. For the purposes of this section, “professional or technical
services” means services that are intellectual in character, including consultation, analysis,
evaluation, prediction, planning, programming, or recommendation, and result in the pro-
duction of a report or the completion of a task. Professional or technical contracts do not in-
clude the provision of supplies or materials except by the approval of the commissioner or
except as incidental to the provision of professional or technical services.

Subd. 2. Duties of confracting agency. (a) Before an agency may seek approval of a
professional or technical services contract valued in excess of $5,000, it must provide the
following:

(1) a description of how the proposed contract or amendment is necessary and reason-
able to advance the statutory mission of the agency;

(2) a description of the agency’s plan to notify firms or individuals who may be avail-
able to perform the services called for in the solicitation; and

(3) a description of the performance measures or other tools that will be used to monitor
and evaluate contract performance.

(b) In addition to paragraph (a), the agency must certify that:

(1) no current state employee is able and available to perform the services called for by
the contract;

(2) the normal competitive bidding mechanisms will not provide for adequate perfor-
mance of the services;

(3) reasonable efforts will be made to publicize the availability of the contract to the
public;

(4) the agency will devclop and implement a written plan providing for the assignment
of specific agency personnel to manage the contract, including a monitoring and liaison
function, the periodic review of interim reports or other indications of past performance, and
the ultimate utilization of the final product of the services;

(5) the agency will not allow the contractor to begin work before the contract is fully
executed unless an exception under section 16C.03, subdivision 2a, has been granted by the
commissioner and funds are fully encumbered;

(6) the contract will not establish an employment relationship between the state or the
agency and any persons performing under the contract; and

(7) in the event the results of the contract work will be carried out or continued by state
employees upon completion of the contract, the contractor is required to include state em-
ployees in development and training, to the extent necessary to ensure that after completion
of the contract, state employees can perform any ongoing work related to the same function.

(c) A contract establishes an employment relationship for purposes of paragraph (b),
clause (6), if, under federal laws governing the distinction between an employee and an inde-
pendent contractor, a person would be considered an employee.
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Subd. 3. Procedure for professional or technical services contracts. Before approv-
ing a proposed contract for professional or technical services, the commissioner must deter-
mine, at least, that:

(1) all provisions of subdivision 2 and section 16C.16 have been verified or complied
with;

(2) the agency has demonstrated that the work to be performed under the contract is nec-
essary to the agency’s achievement of its statutory responsibilities and there is statutory au-
thority to enter into the contract; :

(3) the contractor and agents are not employees of the state;

(4) the contracting agency has specified a satisfactory method of evaluating and using
the results of the work to be performed; and .

(5) the combined contract and amendments will not exceed five years, unless otherwise
provided for by law. The term of the original contract must not exceed two years unless the
commissioner determines that a longer duration is in the best interest of the state.

Subd. 4. Reports. (a) The commissioner shall submit to the governor, the chairs of the
house Ways and Means and senate Finance Committees, and the Legislative Reference Li-
brary a yearly listing of all contracts for professional or technical services executed. The re-
port must identify the contractor, contract amount, duration, and services to be provided. The
commissioner shall also issue yearly reports summarizing the contract review activities of
the department by fiscal year.

(b) The fiscal year report must be submitted by September 1 of each year and must:

(1) be sorted by agency and by contractor;

(2) show the aggregate value of contracts issued by each agency and issued to each con-
tractor;

(3) distinguish between contracts that are being issued for the first time and contracts
that are being extended;

(4) state the termination date of each contract;

(5) identify services by commodlty code, including topics such as comracts for training,
contracts for research and opinions, and contracts for computer systems; and

(6) identify which contracts were awarded without following the solicitation process in
this chapter because it was determined that there was only a single source for the services.

(c) Within 30 days of final completion of a contract over $50,000 covered by this subdi-
vision, the head of the agency entering into the contract must submit a one—page report to the
commissioner who must submit a copy to the Legislative Reference Library. The report
must:

(1) summarize the purpose of the contract, including why it was necessary to enter into a
contract;

(2) state the amount spent on the contract;

(3) be accompanied by the performance evaluation prepared accordmg to subdivision
4a; and

(4) if the contract was awarded without following the solicitation process in this chapter
because it was determined that there was only a single source for the services, explain why
the agency determined there was only a single source for the services.

Subd. 4a. Performance evaluation, Upon completion of a professional or technical
services contract, an agency entering into the contract must complete a written performance
evaluation of the work done under the contract. The evaluation must include an appraisal of
the contractor’s timeliness, quality, cost, and overall performance in meeting the terms and
objectives of the contract. Contractors may request copies of evaluations prepared under this
subdivision and may respond in writing. Contractor responses must be maintained with the
contract file.

Subd. 5. Contract terms. (a) A professional or technical services contract must by its
terms permit the commissioner to unilaterally terminate the contract prior to completion,
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upon payment of just compensation, if thc commissioner detcrmines that further perfor-
mance under the contract would not serve agency purposes.

(b) The terms of a contract must provide that no more than 90 percent of the amount due
under the contract may be paid until the final product has been reviewed by the head of the
agency entering into the contract and the head of the agency has certified that the contractor
has satisfactorily fulfilled the terms of the contract, unless specifically excluded in writing by
the commissioner. This paragraph does not apply to contracts for professional services as
defined in sections 326.02 to 326.15.

Subd. 6. Filing copy. If the final product of the contract is a written report, a copy must
be filed with the Legislative Reference Library.

Subd. 7. Exclusions. This section does not apply to contracts with individuals or organi-
zations for administration of employee pension plans authorized under chapter 354B or
354C.

History: 1998 ¢ 386 art 1 s 9; 1999 ¢ 116 s 1; [Sp2003 ¢ I art 2 s 51-54; 15p2003
c8artls7

16C.081 EXCEPTION FOR FEDERAL CONTRACTS.

Notwithstanding any law to the contrary, an agency may, when required by a federal
agency entering into an intergovernmental contract, negotiate contract terms providing for
full or partial prepayment to the federal agency before work is performed or services are pro-
vided.

History: 1998 ¢ 403 s 1; 1999 ¢ 86 art 1 5 7,8, 1999 ¢ 231 s 21; 1Sp2001 ¢ 10 art 2
s42

16C.085 WAIVER.

Notwithstanding sections 16C.08, 16C.09, 43A.047, or other law to the contrary, the
commissioner of administration may enter into or approve a service contract for printing ser-
vices or services provided by the DocuComm Division without determining that no current
state employee is able and available to perform the services called for by the contract.

History: 15p2003 ¢ 1 art 2 s 55

16C.09 PROCEDURE FOR SERVICE CONTRACTS.
(a) Before entering into or approving a service contract, the commissioner must deter-
mine, at least, that:

(1) no current state employee is able and available to perform the services called for by
the contract;

(2) the work to be performed under the contract is necessary to the agency’s achieve-
ment of its statutory responsibilities and there is statutory authority to enter into the contract;

(3) the contract will not establish an employment relationship between the state or the
agency and any persons performing under the contract;

(4) the contractor and agents are not employees of the statc;

(5) the contracting agency has specified a satisfactory method of evaluating and using
the results of the work to be performed; and "

(6) the combined contract and amendments will not exceed five years without specific,
written approval by the commissioner according to established policy. procedures, and stan-
dards, or unless otherwise provided for by law. The term of the original contract must not
exceed two years, unless the commissioner determines that a longer duration is in the best
interest of the state.

(b) For purposes of paragraph (a), clause (1), employees are available if qualified and:
(1) are already doing the work in question; or
(2) are on layoff status in classes that can do the work in question.
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An employee is not available if the employee is doing other work, is retired, or has decided
not to do the work in question.

(c) This section does not apply to an agency’s use of inmates pursuant to sections 241.20
to0 241.23 or to an agency’s use of persons required by a court to provide:

(1) community service; or

(2) conservation or maintenance services on lands under the jurisdiction and control of
the state.

History: 1998 ¢ 386 art 1 s 10; 1999 €23052;2005¢c 136 art 13 s 1

16C.095 SELECTION OF CERTAIN PROFESSIONAL SERVICE CONTRAC-
TORS. :

Subdivision 1. Professional services covered. This section applies to an agency con-
tract for professional services of persons regulated by the Board of Architecture, Engineer-
ing, Land Surveying, Landscape Architecture, Geoscience, and Interior Design for which
the agency, with the approval of the commissioner, decides to use procedures under this sec-
tion. If the agency, with the approval of the commissioner, decides to use procedures under
this section, it must comply with subdivisions 2, 3, and 4. This section does not apply to an
agency contract that is subject to section 16B.33.

Subd. 2. Qualification-based selection. Notwithstanding section 16C.06, subdivision
6, an agency must rank contractors described in subdivision 1 on the basis of qualifications,
as described in subdivision 3, for the type of professional service required. An agency may
solicit pricing information from a single responder at a time in rank order, commencing with
the highest ranked contractor, to determine contractor compensation only after- the agency
has ranked prospective contractors based on the factors the agency specifies in accordance
with subdivisions 3 and 4.

Subd. 3. Procedures. Subject to subdivision 2, procedures for screening and selection
of contractors are within the sole discretion of the agency and must be approved by the com-
missioner when the agency sceks approval to use this alternative. Procedures may be ad-
justed to accommodate the agency’s cost, scope, and schedule objectives for a particular
project. Screening and selection procedures may mclude a consideration of each contrac-
tor’s:

(1) specialized expertise, capabilities, and technical competence as demonstrated by the
proposed approach and methodology to meet the project requirements;

(2) resources available to perform the work, including any specmhzed services, within
the specified time limits for the project;

(3) record of past performance, including but not limited to price and cost data from
previous projects, quality of work, ability to meet schedules, cost control, and contract ad-
ministration;

(4) ownership status and employment practices regarding women, minorities, and
emerging small businesses or historically underutilized businesses;

(5) availability to the project locale;

(6) familiarity with the project locale;

(7) proposed project management techniques; and

(8) ability and proven history in handling special project constraints.

Subd. 4. Selection. (a) The agency shall rank prospective contractors based on the fac-
tors approved by the commissioner, which the agency must specify in the request for propos-
al, in accordance with this section. The agency and the highest ranked contractor shall mutu-
ally discuss and refine the scope of services for the project and shall negotiate conditions,
including but not limited to compensation and performance schedule, based on the scope of
the services. The compensation level paid must be reasonable and fair to the agency, as deter-
mined solely by the agency.

(b) If the agency and the highest ranked contractor are unable for any reason to negotlate
a contract at a compensation level that is reasonable and fair to the agency. the agency shall,

Copyright © 2006 Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA STATUTES 2006

16C.095 STATE PROCUREMENT 642

either orally or in writing, terminate negotiations with this contractor. The agency may then
negotiate with the next highest ranked contractor, as provided in this subdivision. The ne-
gotiation process may continue through successive contractors, according to agency rank-
ing, until an agreement is reached or the agency terminates the contracting process.

History: 2001 ¢ 100 s ]

16C.10 EXCEPTIONS TO THE SOLICITATION PROCESS.

Subdivision 1. Single source. The solicitation process described in this chapter is not
required when there is clearly and legitimately only a single source for the goods and services
and the commissioner determines that the price has been fairly and reasonably established.

Subd. 2. Emergency acquisition. (a) For the purpose of this subdivision, “emergency”
means a threat to public health, welfare, or safety that threatens the functioning of govern-
ment, the protection of property, or the health or safety of people.

(b) The solicitation process described in this chapter is not required in emergencies. In
emergencies, the commissioner may make any purchases necessary for the repair, rehabilita-
tion, and improvement of a state-owned structure or may authorize an agency to do so and
may purchasc, or may authorize an agency to purchase, goods, services, or utility services
directly for immediate use.

Subd. 3. Federal agency price schedules. Notwithstanding anything in this chapter to
the contrary, the commissioner may, instead of soliciting bids, contract for purchases with
suppliers who have published schedules of prices effective for sales to any federal agency of
the United States. These contracts may be entered into, regardless of the amount of the pur-
chase price, if the commissioner considers them advantageous and if the purchase price of all
the commodities purchased under the contract do not exceed the price specified by the sched-
ule.

Subd. 4. Cooperative agreements. The solicitation process described in this chapter is
not required for cooperative agreements. The commissioner may enter into contracts or ac-
cept prices effective for sales to any governmental unit as defined in section 471.59, through
a cooperative agreement as defined in section 471.59.

Subd. 5. Specific purchases. The solicitation process described in this chapter is not
required for acquisition of the following:

(1) merchandise for resale purchased under policies determined by the commissioner;

(2) farm and garden products which, as determined by the commissioner, may be pur-
chased at the prevailing market price on the date of sale;

(3) goods and services from the Minnesota correctional facilities;

. (4) goods and services from rehabilitation facilities and extended employment provid-
ers that are certified by the commissioner of employment and economic development, and
day training and habilitation services licensed under sections 245B.01 to 245B.08;

(5) goods and services for use by a community—based facility operated by the commis-
sioner of human services;

(6) goods purchased at auction or when submitting a sealed bid at auction provided that
before authorizing such an action, the commissioner consult with the requesting agency to
determine a fair and reasonable value for the goods considering factors including, but not
limited to, costs associated with submitting a bid, travel, transportation, and storage. This fair
and reasonable valuc must represent the limit of the state’s bid; and

(7) utility services where no competition exists or where rates are fixed by law or ordi-
narce.

Subd. 6. Expenditures under specified amounts. The solicitation process described
in this chapter is not required for:

(1) acquisition of goods or services, other than professional or technical services, in an
amount of $2,500 or less; or

(2) acquisition of professional or technical services in an amount of $5,000 or less, pro-
vided the requirements of section 16C.08, subdivisions 3 to 6, are met.
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Subd. 7. Reverse auction. (a) For the purpose of this subdivision, “reverse auction”
means a purchasing process in which vendors compete to provide goods or computer ser-
vices at the lowest selling price in an open and interactive environment.

(b) The provisions of sections 13.591, subdivision 3, and 16C.06, subdivision 2, do not
apply when the commissioner determines that a reverse auction is the appropriate purchasing
process.

History: 1998 ¢ 386 art 1 s 11; 1999 ¢ 245 art 55 1; 2000 ¢ 420 s 2; 15p2003 ¢ 1
art 2. s 56; 1Sp2003 c 8 art 15 8; art 2 s 14, 2004 ¢ 206 s 52; 2005 ¢ 9 s 1; 2005 ¢ 156
art2 s 22

16C.11 COOPERATIVE PURCHASING VENTURE; PURCHASING REVOLVING
FUND.

The commissioner may enter into joint or cooperative purchasing agreements with any
entity that is authorized under section 471.59 to do so. The cooperative purchasing venture
revolving fund is a separate account in the state treasury. The commissioner may charge a fee
to cover the commissioner’s administrative expenses to governmental units that have joint or
cooperative purchasing agreements with the state under section 471.59. The fecs collected
must be deposited in the revolving fund established by this section. Money in the fund is ap-
propriated to the commissioner to administer the programs and services covered by this
chapter.

History: 1998 ¢ 386 art 1 s 12

16C.12 AGRICULTURAL FOOD PRODUCTS GROWN IN STATE.
The commissioner shall encourage and make a reasonable attempt to identify and pur-
chase food products that arc grown in the state.

History: 1998 ¢ 386 art 1 5 13

16C.13 CERTAIN VEHICLES.

~ Upon the written request of the commissioner of public safety, motor vehicles for use by
investigative and undercover agents of the Department of Public Safety must be purchased
by the brand, make, and model specified by the agency.

History: 1998 ¢ 386 art 1 s 14

16C.135 PURCHASES OF FUEL AND VEHICLES BY STATE AGENCIES.

Subdjvision 1. Definition. For purposes of this section “cleaner fuels” means:

(1) biodiesel blends of 20 percent or greater by volume (B20-B 100);

(2) compressed natural gas; .

(3) ethanol blends of 70 percent or greater by volume (E70-E100);

(4) hydrogen;

(5) liquefied natural gas; and

(6) liquefied petroleum gas. :

Subd. 2. Fuel purchases. When purchasing fuel for use in the central motor pool or for
use in a motor vehicle owned or leased by an agency, the commissioner or the agency shall
purchase, and shall require persons purchasing on their behalf to purchase, cleaner fuels for
use in the motor vehicle if cleaner fuels are reasonably available at similar costs to other fuels
and if cleaner fuels are compatible with the use to which the motor vehicle is put.

Subd. 3. Vehicle purchases. When purchasing a motor vehicle for the central motor
pool or for use by an agency, the commissioner or the agency shall purchase a motor vehicle
that is capable of being powered by cleaner fuels, or a motor vehicle powered by electricity or
by.a combination of electricity and liquid fuel, if such a motor vehicle is reasonably available
at similar costs to other vehicles and if the vehicle is capable of carrying out the purpose for
which it is purchased.

History: 2002 ¢ 312 s 1
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16C.137 MINIMIZING ENERGY USE; RENEWABLE FUELS.

Subdivision 1. Goals and actions. (a) Using 2005 as a baseline. the state of Minnesota
shall reduce the use of gasoline by on—road vehicles owned by state departments by 25 per-
cent by 2010 and by 50 percent by 2015, and the use of petroleum—based diesel fue] in diesel-
fueled vehicles by ten percent by 2010 and 25 percent by 2015.

(b) To meet the goals established in paragraph (a), each statc department must, whenev-
er legally, technically, and economically feasible, subject to the specific needs of the depart-
ment and responsible management of agency finances:

(1) ensure that all new on-road vehicles purchased, excluding emergency and law en-
forcement vehicles:

(i) use “cleaner fuels™ as that term is defined in section 16C.135, subdivision 1, clauses
(1), (3), and (4); or

(i1) have fuel efficiency ratings that exceed 30 miles per gallon for city usage or 35 miles
per gallon for highway usage, including but not limited to hybrid electric cars and hydrogen—
powered vehicles;

~ (2) increase its use of renewable transportation fuels, including ethanol, biodiesel, and
hydrogen from agricultural products; and

(3) increase its use of Web-based Internet applications and other electronic information
technologies to enhance the access to and delivery of government information and services
to the public, and reduce the reliance on the department’s fleet for the delivery of such infor-
mation and services.

Subd. 2. SmartFleet Committee. (a) The commissioner of administration, or the com-
missioner’s designee, shall chair a SmartFleet Committee consisting of representatives des-
ignated by the commissioners of the Pollution Control Agency, the Departments of Agricul-
ture and Commerce, and other state departments that wish to participate. To cnsure effective
and efficient state participation, the SmartFleet Committee must assist state departments in
implementing the requirements of this section, including providing information, guidance,
sample policies and procedures, and technical and planning assistance.

(b) The SmartFleet Committee must evaluate the goals and directives established in this
section by December 2006 _and periodically thereafter. The committec may make recom-
mendations to the governor and appropriate committees of the Iegisiature for new or adjusted
goals and directives, in light of the progress the state has made implementing this scction, and
of the availability of new or improved technologies.

(c) For the systematic and efficient monitoring of progress in implementing this section
by the SmartFleet Committee, the Department of Administration shall implement a fleet re-
porting and information management system. Each department will use this management
system to demonstrate its progress in complying with this section.

Subd. 3. Exclusion. Petroleum-based diesel fuel used in a vehicle which a department
has retrofit to use ultra low sulfur diesel fuel and to add additional emissions control technol-
ogies is excluded when evaluating progress toward the reduction goals established in subdi-
vision 1. This exclusion applies only to vehicles purchased before the model year in which
the federal Environmental Protection Agency’s new clcan diesel emission reduction rules
take effect.

History: 1Sp2005clart1s6

16C.14 ENERGY EFFICIENCY INSTALLMENT PURCHASES.

Subdivision 1. Contract conditions. The commissioner may contract to purchase by
installment payments capital or other equipment or services intended to improve the energy
efficiency or reduce the energy costs of a state building or facility if:

(1) the term of the contract does not exceed 15 years, with not more than a 15—year pay-
back beginning at the completion of the project;

(2) the entire cost of the contract is a percentage of the resultant savings in energy costs
and measurable operational costs. “Savings in energy cost” means a comparison of energy
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cost and energy usage under the precontract conditions, including reasonable projections of
energy cost and usage if no change is made to the precontract conditions, against energy cost
and usage with the changes made under the contract. If it is not cost effective to directly mea-
sure energy cost and/or energy usage, reasonable engineering estimates may be substituted
for measured results. “Savings in measurable operational costs” may include savings from
inventory reductions and outside maintenance expense, but do not include savings from in—
house staff labor;

(3) the contract for purchase must be completed using a solicitation;

(4) the commissioner has determined that the contract vendor is a responsible vendor;

(5) the contract vendor can finance or obtain financing for the performance of the con-
tract without state assistance or guarantee; and

(6) the state may unilaterally cancel the agreement if the legislature fails to appropriate
funds to continue the contract or if the contractor at any time during the term of the contract
fails to perform its contractual obligations, including failure to deliver or install equipment or
materials, failure to replace faulty equipment or materials in a timely fashion, and failure to
maintain the equipment as agreed in the contract.

Subd. 2. Energy appropriation. The commissioner may spend money appropriated
for energy costs in payment of a contract under this section.

Subd. 3. Energy conservation incentives. Notwithstanding any other law to the con-
trary, fuel cost savings resulting from energy conservation actions shall be available at the
managerial level at which the actions took place for expenditure for other purposes within the
biennium in which the actions occur or in the case of a shared savings agreement for the con-
tract period of the shared savings agreement. For purposes of this subdivision “shared sav-
ings agreement” means a contract meeting the terms and conditions of subdivision 1.

Subd. 4. Energy and operational costs. (2) The entire cost of an energy efficiency in-
stallment purchase contract must be a percentage of the resultant savings in cnergy and op-
crational costs. Neither the state nor any agency is liable to make payments on the contract
except to the extent that there are savings in energy and operational costs that must be shared
with other parties to the contract.

(b) The state and the contract vendor may agree to a reasonable floor price for each type
of energy used in the savings calculations at the time of contract execution. If the state and the
vendor agree to a floor price, that floor price shall be used throughout the term of the contract.

History: /1998 ¢ 386 art 1 s 15; 1999 ¢ 250 art 1 s 66, 2002 ¢ 260 s 1

16C.143 ENERGY FORWARD PRICING MECHANISMS.

Subdivision 1. Definitions. The following definitions apply in this section:

(1) “energy” means natural gas, heating oil, propane, and any other energy source ex-
cept electricity used in state facilities; and

(2) “forward pricing mechanism” means a contract or financial instrument that obli-
gates a state agency to buy or sell a specified quantity of energy at a future date at a set price.

Subd. 2. Authority. Notwithstanding any other law to the contrary, the commissioner
may use forward pricing mechanisms for budget risk reduction.

Subd. 3. Conditions. Forward pricing mechanism transactions must be made only un-
der the following conditions:

(1) the quantity of energy affected by the forward pricing mechanism must not exceed
90 percent of the estimated energy use for the state agency for the same period, which shall
not exceed 24 months; and

(2) a separate account must be established for each state agency using a forward pricing
mechanism.

Subd. 4. Written policies and procedures. Before exercising the authority under this
section, the commissioner must develop written policies and procedures governing the use of
forward pricing mechanisms.

History: 2005 ¢ 156 art 2 5 23
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16C.144 GUARANTEED ENERGY SAVINGS PROGRAM.

Subdivision 1. Definitions. The following definitions apply to this section.

(a) “Utility” means electricity, natural gas, or other energy resource, water, and waste-
water.

(b) “Utility cost savings™ means the ditference between the utility costs after installa-
tion of the utility cost—savings measures pursuant to the guaranteed energy savings agree-
ment and the baseline utility costs after baseline adjustments have been made.

(c) “Baseline” means the preagreement utilities, operations, and maintenance costs.

(d) “Utility cost—savings measure” means a measure that produces utility cost savings
or operation and maintenance cost savings.

(e) “Operation and maintcnance cost savings” means a measurable difference between
operation and maintenance costs after the installation of the utility cost—savings measures
pursuant to the guaranteed energy savings agreement and the baseline operation and mainte-
nance costs after inflation adjustments have been made. Operation and maintenance costs
savings shall not include savings from in~house staff labor.

(f) “Guaranteed energy—savings agreement” means an agreement for the installation of
one or more utility cost-savings measures that includes the qualified provider’s guarantee as
required under subdivision 2.

(g) “Baselinc adjustments” means adjusting the utility cost—savings baselines annually
for changes in the following variables:

(1) utility rates;

(2) number of days in the utility billing cycle;

(3) square footage of the facility;

(4) operational schedule of the facility;

(5) facility temperature set points;

(6) weather; and

(7) amount of equipment or lighting utilized in the facility.

(h) “Inflation adjustment” means adjusting the operation and maintenance cost—sav-
ings baseline annually for inflation.

(1) “Lease purchase agreement” means an agreement obligating the state to make regu-
lar lease payments to satisfy the lease costs of the utility cost—savings measures until the final
payment, after which time the utility cost—savings measures become the sole property of the
state of Minnesota.

(§) “Qualified provider” means a person or business experienced in the design, imple-
mentation, and installation of utility cost—savings measures.

(k) “Engineering report” means a report prepared by a professional engineer licensed
by the state of Minnesota summarizing estimates of all costs of installations, modifications,
or remodeling, including costs of design, engineering, installation, maintenance, repairs, and
estimates of the amounts by which utility and operation and maintenance costs will be re-
duced.

(1) “Capital cost avoidance” means money expended by a state agency to pay for utility
cost—savings measures with a guaranteed savings agrecment so long as the measures that are
being implemented to achieve the utility, operation, and maintenance cost savings are a sig-
nificant portion of an overall project as determined by the commissioner.

(m) “Guarantced energy—savings program guidelines” means policies, procedures, and
requirements of guaranteed savings agreements established by the Department of Adminis-
tration.

Subd. 2. Guaranteed energy—-savings agreement. The commissioner may enter into a
guarantecd energy-savings agreement with a qualified provider if:

(1) the qualified provider is selected through a competitive process in accordance with
the guaranteed energy—savings program guidelines within the Department of Administra-
tion;
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(2) the qualified provider agrees to submit an engineering report prior to the execution
of the guarantced energy—savings agreement. The cost of the engineering report may be con-
sidered as part of the implementation costs if the commissioner enters into a guaranteed ener-
gy—savings agreement with the provider;

(3) the term of the guaranteed energy—savings agreement shall not exceed 15 years from
the date of final installation;

(4) the commissioner finds that the amount it would spend on the utility cost-savings
measures recommended in the engineering report will not exceed the amount to be saved in
utility operation and maintenance costs over 15 years from the date of implementation of
utility cost—savings measures;

(5) the qualified provider provides a written guarantee that the annual utility, operation.
and maintenance cost savings during the term of the guaranteed energy—savings agreement
will meet or exceed the annual payments due under a lease purchase agreement. The quali-
fied provider shall reimburse the state for any shortfall of guaranteed utility, operation, and
maintenance cost savings; and

(6) the qualified provider gives a sufficient bond in accordance with section 574.26 to
the commissioner for the faithful implementation and installation of the utility cost-savings
measures.

Subd. 3. Lease purchase agreement. The commissioner may enter into a lease pur-
chase agreement with any party for the implementation of utility cost—savings measures in
accordance with the guaranteed energy—savings agreement. The implementation costs of the
utility cost—savings measures recommended in the engineering report shall not exceed the
amount to be saved in utility and opcration and maintenance costs over the term of the lease
purchase agreement. The term of the lease purchase agreement shall not exceed 15 years
from the date of {inal installation. The lease is assignable in accordance with terms approved
by the commissioner of finance.

Subd. 4. Use of capital cost avoidance. The affected state agency may contribute funds
for capital cost avoidance for guaranteed energy—savings agreements. Use of capital cost
avoidancc is subject to the guaranteed energy—savings program guidelines within the De-
partment of Administration.

Subd. 5. Report. By January 15, 2007, the commissioner of administration shall submit
to the commissioner of finance and the chairs of the senate and house of representatives capi-
tal investment commiittecs a list of projects in the agency that have been funded using guaran-
teed energy savings, as outlined in this section. during the preceding bicnnium. For each
guaranteed energy-savings agreement entered into, the commissioner of administration
shall contract with an independent third party to evaluate the cost-effectiveness of each util-
ity cost—savings measure implemented to ensure that such measures were the least—cost mea-
sures available. For the purposes of this section, “independent third party” means an entity
not affiliated with the qualified provider, that is not involved in creating or providing con-
servation project services to that provider, and that has expertise (or access to expertise) in
energy savings practices.

Subd. 6. [Repealed by amendment, 2005 ¢ 156 art 2 s 24}

History: 1Sp2003 ¢ 8 art 1 s 9; 2005 ¢ 156 art 2 s 24

16C.145 NONVISUAL TECHNOLOGY ACCESS STANDARDS.

(a) The commissioner shall develop nonvisual technology access standards. The stan-
dards must be included in all contracts for the procurement of information technology by, or
for the use of, agencies, political subdivisions, and the Minnesota State Colleges and Univer-
sities. The University of Minnesota is encouraged to consider similar standards.

(b) The nonvisual access standards must include the following minimum specifica-
tions:

(1) that effective, interactive control and use of the technology including the operating
system, applications programs, prompts, and format of the data presented, are readily
achievable by nonvisual means;
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(2) that the nonvisual access technology must be compatible with information technolo-
gy used by other individuals with whom the blind or visually impaired individual must inter-
act;

(3) that nonvisual access technology must be integrated into networks used to share
communications among employees, program participants, and the public; and

(4) that the nonvisual access technology must have the capability of providing equiva-
lent access by nonvisual means to telecommunications or other interconnected network ser-
vices used by persons who are not blind or visually impaired.

(c) Nothing in this section requires the installation of software or peripheral devices
used for nonvisual access when the information technology is being used by individuals who
are not blind or visually impaired.

History: 1998 ¢ 366 s 27; 1999 ¢ 250 art 1 s 54

16C.15 REHABILITATION FACILITIES AND EXTENDED EMPLOYMENT
PROVIDERS.

The commissioner, in consultation with the commissioner of employment and econom-
ic development, shall prepare a list containing products and services of certified rehabilita-
tion facilities and extended employment providers as described in chapter 268 A for acquisi-
tion by state agencies and institutions.

History: 1998 ¢ 386 art 1 s 16; 1Sp2003 c 8 art 1 s 10; 2004 ¢ 206 s 52

16C.16 DESIGNATION OF PROCUREMENTS FROM SMALL BUSINESSES.

Subdivision 1. Small business procurements. (a) The commissioner shall for each fis-
cal year ensure that small businesses receive at least 25 percent of the value of anticipated
total state procurement of goods and services, including printing and construction. The com-
missioner shall divide the procurements so designated into contract award units of economi-
cally feasible production runs in order to facilitate offers or bids from small businesses.

(b) The commissioner must solicit and encourage Minnesota small businesses to submit
responses or bids when the commissioner is entering into master contracts. If cost—effective,
when entering into a master contract, the commissioner must attempt to negotiate contract
terms that allow agencies the option of purchasing from small businesses, particularly smail
businesses that are geographically proximate to the entity making the purchase.

(c) In making the annual designation of such procurements the commissioner shall at-
tempt (1) to vary the included procurements so that a variety of goods and services produced
by different small businesses are obtained each year, and (2) to designate small business pro-
curements in a manner that will encourage proportional distribution of such awards among
the geographical regions of the state. To promote the geographical distribution of awards, the
commissioner may designate a portion of the small business procurement for award to bid-
ders from a specified congressional district or other geographical region specified by the
commissioner. The failure of the commissioner to designate particular procurements shall
not be deemed to prohibit or discourage small businesses from seeking the procurement
award through the normal process.

Subd. 2. Small business. The commissioner shall adopt rules defining “small business™
for purposes of sections 16C.16 to 16C.21, 137.31, 137.35, 161.321, and 473.142. The defi-
nition must include only businesses with their principal place of business in Minnesota. The
definition must establish different size standards for various types of busiriesses. In estab-
lishing these standards, the commissioner must consider the differences among industries
caused by the size of the market for goods or services and the relative size and market share of
the competitors operating in those markets.

Subd. 3. Professional or technical procurements. Every state agency must for cach
fiscal year designate for awarding to small businesses at least 25 percent of the value of antic-
ipated procurements of that agency for professional or technical services. The set—aside un-
der this subdivision is in addition to that provided by subdivision I, but must otherwise com-
ply with section 16C.08.
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Subd. 4. Targetea group purchasing. The commissioner shall establish a program for
purchasing goods and services from targeted group businesses, as designatcd in subdivision
5. The purpose of the program is to remedy the effects of past discrimination against mem-
bers of targeted groups. In furtherance of this purpose, the commissioner shall attempt to en-
sure that purchases from targeted group businesses retlect a fair and equitable representation
of all the state’s purchasing.

Subd. 5. Designation of targeted groups. (a) The commissioner of administration
shall periodically designate businesses that are majority owned and operated by women, per-
sons with a substantial physical disability, or specific minorities as targeted group businesses
within purchasing categories as determined by the commissioner. A group may be targeted
within a purchasing category if the commissioner determines there is a statistical disparity
between the percentage of purchasing from businesses owned by group members and the
representation of businesses owned by group members among all businesses in the state in
the purchasing category.

(b) In addition to designations under paragraph (a), an individual business may be in-
cluded as a targeted group business if the commissioner determines that inclusion is neces-
sary to remedy discrimination against the owner based on race, gender, or disability in at-
tempting to operate a business that would provide goods or services to public agencies.

(c) The designations of purchasing categories and businesses under paragraphs (a) and
(b) are not rules for purposes of chapter 14, and are not subject to rulemaking procedures of
that chapter.

Subd. 6. Purchasing methods. (a) The commissioner may award up to a six percent
preference in the amount bid for specified goods or services to small targeted group busi-
nesses. .

(b) The commissioner may designate a purchase of goods or services for award only to
small businesses or small targeted group businesses if the commissioner determines that at
least three small businesses or small targeted group businesses are likely to bid.

(c) The commissioner, as a condition of awarding a construction contract or approving a
contract for professional or technical services, may set goals that require the prime contractor
to subcontract a portion of the contract to small businesses or small targeted group busi-
nesses. The commissioner must establish a procedure for granting waivers from the subcon-
tracting requirement when qualified small businesses or small targeted group businesses are
not reasonably available. The commissioner may establish financial incentives for prime
contractors who cxceed the goals for use of small business or small targeted group business
subcontractors and financial penalties for prime contractors who fail to meet goals under this
paragraph. The subcontracting requirements of this paragraph do not apply to prime contrac-
tors who are small businesses or small targetcd group businesses.

Subd. 7. Economically disadvantaged areas. (a) Except as otherwise provided in
paragraph (b), the commissioner may award up to a six percent preference in the amount bid
on state procurement to small businesses located in an economically disadvantaged area.

(b) The commissioner may award up to a four percent preference in the amount bid on
state construction to small businesses located in an economically disadvantaged area.

(c) A business is located in an economically disadvantaged area if:

(1) the owner resides in or the business is located in a county in which the median in-
come for married couples is less than 70 percent of the state median income for married cou-
ples;

(2) the owner resides in or the business is located in an area designated a labor surplus
area by the United States Department of Labor; or '

(3) the business is a certified rehabilitation facility or extended employment provider as
described in chapter 268A.

(d) The commissioner may designate one or more areas designated as targeted neigh-
borhoods under section 469.202 or as cnterprise zones under section 469.167 as economical-
ly disadvantaged areas for purposes of this subdivision if the commissioner determines that
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this designation would further the purposes of this section. If the owner of a small business
resides or is employed in a designated area, the small business is eligible for any prefercnce
provided under this subdivision.

(e) The Department of Revenue shall gather data necessary to make the determinations
required by paragraph (c), clause (1), and shall annually certify counties that qualify under
paragraph (c), clause (1). An area designated a labor surplus area retains that status for 120
days after certified small businesses in the area are notified of the termination of the designa-
tion by the United States Department of Labor.

Subd. 8. Surety bonds. Surety bonds guaranteed by the federal Small Business Admin-
istration and second party bonds are acceptable security for a construction award under this
section. “Second party bond” means a bond that designates as principal, guarantor, or both, a
person or persons in addition to the person to whom the contract is proposed for award.

Subd. 9. Determination of ability to perform. Before making an award under the pref-
erence programs established in subdivisions 4 to 7, the commissioner shall evaluate whether
the small business or small targeted group business scheduled to receive the award is able to
perform the contract. This determination shall include consideration of production and fi-
nancial capacity and technical competence.

Subd. 10. Limits. At least 75 percent of the value of the subcontracts awarded to small
businesses or small targeted group businesses under subdivision 6, paragraph (c), must be
performed by the business to which the subcontract is awarded or by another small business
or small targeted group business.

Subd. 11. Procurement procedures. All laws and rules pertaining to solicitations, bid
evaluations, contract awards, and other procurement matters apply equally to procurements
designated for small businesses or small targeted group businesses. In the event of conflict
with other rules, section 16C.15 and rules adopted under it govern, if section 16C.15 applies.
If it does not apply, sections 16C.16 to 16C.21 and rules adopted under those sections govern.

Subd. 12. Applicability. This section does not apply to construction contracts or con-
tracts for professional or technical services under section 16C.08 that are financed in whole
or in part with federal funds and that are subject to federal disadvantaged business enterprise
regulations.

History: 1998 ¢ 386 art 1 s 17; 1999 ¢ 232 5 1; 15p2003 ¢ 8art 1 5 11; 2005 ¢ 156
art2 s 25

16C.17 ENCOURAGEMENT OF PARTICIPATION; ADVISORY COUNCIL.

Subdivision {. Commissioner of administration. The commissioners of administra-
tion and employment and economic development shall publicize the provisions of the pur-
chasing programs in sections 16C.16 to 16C.21, attempt to locate small businesses or small
targeted group businesses able to perform under the programs, and encourage participation
through education, technical assistance, mentoring, and other means. When the commission-
er of administration determines that a small business or small targeted group business is un-
able to perform under a program established in sections 16C.16 to 16C.21, the commissioner
shall inform the commissioner of employment and economic development who shall assist
the small business or small targeted group business in attempting to remedy the causes of the
inability to perform the award. In assisting the small business or small targeted group busi-
ness, the commissioner of employment and economic development in cooperation with the
commissioner of administration shall use management or financial assistance programs
made available by or through the Department of Employment and Economic Development,
other state or governmental agencies, or privatc sources.

Subd. 2. Advisory council. The Small Business Procurement Advisory Council con-
sists of 13 members appointed by the commissioner of administration. A chair of the adviso-
ry council shall be elected from among the members. The appointments are subject to the
appointments program provided by section 15.0597. The terms, compensation, and removal
of members are as provided in section 15.059. Notwithstanding section 15.059, the council
expires June 30, 2003.
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Subd. 3. Duties. The Small Business Procurement Advisory Council shall:

(1) advise the commissioner of administration on matters relating to the small business
and small targeted group business procurement program;

(2) review complaints or grievances from small businesses and small targeted group
businesses who are doing or attempting to do business under the program; and

(3) revicw the reports of the commissioners of administration and employment and eco-
nomic development provided by section 16C.18 to ensure compliance with the goals of the
prograni.

History: /998 ¢ 386 art 1 5 18; 2001 ¢ 162 s 9; 1Sp2003 c 4 s 1

16C.18 REPORTS.
Subdivision 1. [Repealed, 1Sp2003 ¢ 8 art 1 s 13]

Subd. 2. Commissioner of employment and economic development. The commis-
sioner of employment and economic development shall submit an annual report to the gover-
nor and the lcgislature pursuant to section 3.195 with a copy to the commissioner of adminis-
tration. This report shall include the following information:

(1) the efforts undertaken to publicize the provisions of the small business and small
targeted group business procurement program during the preceding fiscal year;

(2) the efforts undertaken to identify small businesses and small targeted group busi-
nesses and the efforts undertaken to encourage participation in the targeted group purchasing
program;

(3) the efforts undertaken by the commissioner to remedy the inability of small busi-
nesses and small targeted group businesses to perform on potential awards; and

(4) the commissioncr’s recommendations for strengthening the small business and
small targeted group business procurement program and delivery of services to small busi-
nesses.

Subd. 3. Reports from other agencies. The commissioner of transportation, and each
metropolitan agency listed in section 473.143, subdivision 1, shall report to the commission-
er of administration all information that the commissioner requests to make reports required
under this section. The information must be reported at the time and in the manner requested
by the commissioner of administration.

History: 1998 ¢ 386 art 1 5 19; 1Sp2003 c4 s 1

16C.19 ELIGIBILITY; RULES.

(a) A small business wishing to participate in the programs under section 16C.16, subdi-
visions 4 to 7, must be certified by the commissioner. The commissioner shall adopt by rule
standards and proccdures for certifying that small businesses, small targeted group busi-
nesscs, and small businesses located in economically disadvantaged areas are cligible to par-
ticipate under the requirements of sections 16C.16 to 16C.21. The commissioner shall adopt
by rule standards and procedures for hearing appeals and gricvances and other rules neces-
sary to carry out the duties set forth in sections 16C.16 to 16C.21.

(b) The commissioner may make rules which exclude or limit the participation of non-
manufacturing business, including third-party lessors, brokers, franchises, jobbers,
manufacturers’ representatives, and others from eligibility under sections 16C.16 to 16C.21.

(c) The commissioner may make rules that set time limits and other eligibility limits on
business participation in programs under sections 16C.16 to 16C.21.

History: /998 ¢ 386 art 1 s 20
16C.20 CERTIFICATION.

A Dbusiness that is certified by the commissioner of administration as a small business,
small targeted group business or a small business located in an economically disadvantaged
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area is eligible to participate under the requirements of sections 137.31 and 161.321 and, if
certified as a small business or small targeted group business, under section 473.142 without
further certification by the contracting agency.

History: /1998 c 386 art I s 21

16C.21 CRIMINAL PENALTY.

A person who knowingly provides false information to a public official or employee for
the purpose of obtaining or retaining certification as a small targeted group business or a
small business located in an economically disadvantaged area under sections 16C.16 to
16C.20, 137.31, 137.35, 161.321, or 473.142 is guilty of a misdemeanor.

History: 1998 ¢ 386 art | s 22

16C.22 DISTRICT HEATING.

Notwithstanding any other law, general or special, the commissioner is authorized to
enter into or approve a written agreement not to exceed 31 years with a district heating or
cooling utility that will specify, but not be limited to, the appropriate terms and conditions for
the interchange of district heating or cooling services.

History: 1998 ¢ 386 art 1 s 23; I1Sp2001 ¢ 10 art 2 s 43

16C.23 SURPLUS PROPERTY ACQUISITION, DISTRIBUTION, AND DIS-
POSAL.

Subdivision 1. Definitions. “Governmental unit or nonprofit organization” means a
governmental unit as defined in section 471.59, subdivision 1, an Indian tribal government,
and any nonprofit and tax—exempt medical institution, hospital, clinic, health center, school,
school system, college, university, or other institution organized and existing for any purpose
authorized by federal law to accept surplus federal property.

Subd. 2. Surplus property. “Surplus property” means state or federal commodities,
equipment, materials, supplies, books, printed matter, buildings, and other personal or real
property that is obsolete, unused, not needed for a public purpose, or ineffective for current
use.

Subd. 3. Authorization. (a) The commissioner is the state agency designated to trans-
fer, purchase, accept, sell, or dispose of surplus property for the state and for the benefit of
any other governmental unit or nonprofit organization for any purpose authorized by state
and federal law and in accordance with state and federal rules and regulations. Any govern-
mental unit or nonprofit organization may designate the commissioner to purchase or accept
surplus property for it upon mutually agreeable terms and conditions. The commissioner
may acquire, accept, warehouse, and distribute surplus property and charge a fee to cover any
expenses incurred in connection with any of these acts.

(b) Federal surplus property that has been transferred to the state for donation to public
agencies and nonprofit organizations must be transferred or sold in accordance with the plan
developed under paragraph (c). Expenses incurred in connection with the acquisition, ware-
housing, distribution, and disposal of federal surplus property must be paid from the surplus
services revolving fund. Proceeds of sales, minus any expenses, must be deposited in the sur-
plus services revolving fund.

(c) The commissioner shall develop a detailed plan for disposal of donated federal prop-
erty in conformance with state law and federal regulations. The plan must be submitted to the
governor for certification and submission to the federal administrator of general services.

(d) The commissioner, after consultation with one or more nonprofit organizations with
an interest in providing housing for homeless veterans and their families, may acquire prop-
erty from the United States government that is designated by the General Services Adminis-
tration as surplus property. The commissioner may lease the property to a qualified nonprofit
organization that agrecs to develop or rehabilitate the property for the purpose of providing
suitable housing for veterans and their families. The lease agreement with the nonprofit orga-
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nization may require that the property be developed for use as housing for homeless and dis-
placed veterans and their families and for veterans and their families who lose their housing.

Subd. 4. Depasit of receipts. The surplus services revolving fund is a separate fund in
the state treasury. All money resulting from the acquisition, acceptance, warehousing, dis-
tribution, and public sale of surplus property, must be deposited in the fund. Money paid into
the surplus services revolving fund is appropriated to the commissioner for the purposes of
the programs and services referred to in this section.

Subd. 5. Transfer or sale. (a) When the state or an agency operating under a legislative
appropriation obtains surplus property from the commissioner, the commissioner of finance
must, at the commissioner’s request, transfer the cost of the surplus property, including any
expenses of acquiring, accepting, warehousing, and distributing the surplus property, from
the appropriation of the agency receiving the surplus property to the surplus services revolv-
ing fund. The determination of the commissioner is final as to the cost of the surplus property
to the agency receiving the property.

(b) When any governmental unit or nonprofit organization other than an agency re-
ceives surplus property from the commissioner, the governmental unit or nonprofit organiza-
tion must reimburse the surplus services revolving fund for the cost of the property, including
the expenses of acquiring, accepting, warehousing, and distributing it, in an amount the com-
missioner scts. The commissioner may, however, require the governmental unit or nonprofit
organization to deposit in advance in the surplus services revolving fund the cost of the sur-
plus property upon mutually agreeable terms and conditions.

(c) The commissioner may transfer or sell state surplus property to any person at public
auction, at prepriced sale, or by sealed bid process in accordance with applicable state laws.

Subd. 6. State surplus property. The commissioner may do any of the following to
dispose of state surplus property:

(1) transfer it to or between state agencies;

(2) transfer it to a governmental unit or nonprofit organization in Minnesota; or

(3) sell it and charge a fee to cover expenses incurred by the commissioner in the dispos-
al of the surplus property.

The proceeds of the sale less the fee are appropriated to the agency for whose account
the sale was made, to be used and expended by that agency to purchase similar state property.

Subd. 6a. Computers for schools. The commissioner may transfer state surplus com-
puters to Minnesota Computers for Schools for refurbishing and distribution to any school,
school system, college, or university in Minnesota.

Subd. 7. Gifts. The commissioner is authorized to solicit and accept donated money and
fixed and consumable property for the benefit of the state and any other governmental unit or
nonprofit organization for any purpose authorized by state and federal law and in accordance
with federal regulations and rules. The gift acceptance procedures of sections 16A.013 to
16A.016 do not apply to this subdivision.

History: 1998 ¢ 386 art 1 s 24; 2003 ¢ 112 art 2 s 50; 2005 ¢ 65 s 1

16C.231 SURPLUS PROPERTY.

Notwithstanding section 15.054 or 16C.23, the commissioner may sell a surplus gun
used by a state trooper to the trooper who used the gun in the course of employment. The sale
price must be the fair market value of the gun, as determined by the commissioner.

History: 2005 ¢ 156 art 2 5 26

16C.24 RULES.

Minnesota Rules, parts 1230.0100 to 1230.4300, adopted under chapter 16B, govern
under this chapter until amended, repealed, or superseded by rules adopted under chapter
16B or this chapter. In the event rules adopted under chapter 16B conflict with provisions of
this chapter, this chapter governs.

History: 1998 ¢ 386 art 1 s 25
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16C.25 BUILDING AND CONSTRUCTION CONTRACTS.

Notwithstanding sections 16C.06 and 16C.10, sections 16C.26 to 16C.29, and other
provisions of law not inconsistent with the provisions of sections 16C.26 to 16C.29 apply to
building and construction contracts entered into on or after August 1, 2002.

History: 1998 ¢ 386 art 1 5 26; 2002 ¢ 254 5 1

16C.26 COMPETITIVE BIDS.

Subdivision 1. Application. Except as otherwise provided by sections 16C.26 and
16C.27. all contracts for building and construction or repairs must be based on competitive
bids.

Subd. 2. Requirement contracts. Standard requirement price contracts for building
and construction must be established by competitive bids as provided in subdivision 1. The
standard requirement price contracts may contain escalation clauses and may provide for a
negotiated price increase or decrease based upon a demonstrable industrywide or regional
increase or decrease in the vendor’s costs or for the addition of similar products or replace-
ment items not significant to the total value of existing contracts. The term of these contracts
may not exceed five years including all extensions.

Subd. 3. Publication of notice; expenditures over $25,000. If the amount of an expen-
diture is estimated to exceed $25,000, bids must be solicited by public notice in a manner
designated by the commissioner. To the extent practical, this must include posting on a state
Web site. For expenditures over $50,000, the commissioner shall solicit sealed bids by pro-
viding notices to all prospective bidders known to the commissioner by posting notice on a
state Web site at least seven days before the final date of submitting bids. All bids over
$50,000 must be sealed when they are received and must be opened in public at the hour
stated in the notice. All original bids and all documents pertaining to the award of a contract
must be retained and made a part of a permanent file or record and remain open to public
inspection.

Subd. 4. Building and construction contracts; $50,000 or less. An informal bid may
be used for building, construction, and repair contracts that are estimated at less than
$50,000. Informal bids must be authenticated by the bidder in a manner specified by the com-
missioner.

Subd. 5. Standard specifications, security. Contracts must be based on the standard
specifications prescribed and enforced by the commissioner under this chapter, unless other-
wise expressly provided. Each bidder for a contract must furnish security approved by the
commissioner to ensure the making of the contract being bid for.

Subd. 6. Noncompetitive bids. Agencies are encouraged to contract with small tar-
geted group businesses designated under section 16C.16 when entering into contracts that
are not subject to competitive bidding procedures.

History: 2002 ¢ 254 5 2; 2005 ¢ 78 s 3,4, 2005 ¢ 156 art 2 5 27,28

16C.27 BIDS NOT REQUIRED.

Subdivision 1. Single source of supply. Competitive bidding is not required for con-
tracts clearly and legitimately limited to a single source of supply, and the contract price may
be best established by direct negotiation.

Subd. 2. Negotiated contracts. In lieu of any of the other requirements of sections
16C.26 to 16C.28, the commissioner may negotiate a contract for public work to be per-
formed at a state—owned institution or installation if the cost does not exceed $15,000 and if
the head of the affected state agency requests the commissioner to do so. The commissioner
shall have prepared whatever plans and specifications for the public work deemed necessary
by the commissioner to protect the public interest. Contractor’s bonds or security pursuant to
chapter 574 are not required for contracts entered into under this subdivision.

Subd. 3. Emergency purchases. In emergencies, the commissioner may, without call-
ing for bids, contract directly for the repair, rehabilitation, and improvement of a state—
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owned structure or may authorize an agency to do so. An emergency for the purposes of this
subdivision is an unforeseen occurrence or combination of circumstances which calls for im-
mediate action in the public interest.

History: 2002 ¢ 254 s 3

16C.28 CONTRACTS; AWARD.

Subdivision 1. Lowest responsible bidder. All state building and construction con-
tracts entered into by or under the supervision of the commissioner or an agency for which
competitive bids are required must be awarded to the lowest responsible bidder, taking into
consideration conformity with the specifications, terms of delivery, the purpose for which
the contract is intended, the status and capability of the vendor, and other considerations im-
posed in the call for bids. The commissioner may decide which is the lowest responsible bid-
der for all contracts and may use the principles of life cycle costing, where appropriate, in
determining the lowest overall bid. The head of the interested agency shall make the deci-
sion, subject to the approval of the commissioner. Any or all bids may be rejected. In a case
where competitive bids are required and where all bids are rejected, new bids, if solicited,
must be called for as in the first instance, unless otherwise provided by law.

Subd. 2. Alterations and erasures. A bid containing an alteration or erasure of any
price contained in the bid which is used in determining the lowest responsible bid must be
rejected unless the alteration or erasure is corrected in a manner that is clear and authenti-
cated by an authorized representative of the responder. An alteration or erasure may be
crossed out and the correction printed in ink or typewritten adjacent to it and initialed by an
authorized representative of the responder.

Subd. 3. Special circumstances. The commissioner may reject the bid of any bidder
who has failed to perform a previous contract with the state. In the case of identical low bids
from two or more bidders, the commissioner may use negotiated procurement methods with
the tied low bidders for that particular transaction so long as the price paid does not exceed
the low tied bid price. The commissioner may award contracts to more than one bidder in
accordance with subdivision 1, if doing so does not decrease the service level or diminish the
effect of competition.

Subd. 4. Record. A record must be kept of all bldS, including names of bidders, amounts
of bids, and each successful bid. This record is open to public inspection.

Subd. 5. Preferences not cumulative. The preferences under sections 16B.121,
16C.06, subdivision 7, and 16C.16 apply, but are not cumulative. The total percentage of
preference granted on a contract may not exceed the highest percentage of preference al-
lowed for that contract under any one of those sections.

History: 2002 ¢ 254 s 4; 2005 ¢ 78 5 5; 2005 ¢ 156 art 2 5 29

16C.29 CONTRACT MANAGEMENT AND REVIEW,

The commissioner must develop procedures to audit agency personnel to whom the
commissioner has delegated contracting authority, in order to ensure compliance with laws
and guidelines governing issuance of contracts, including laws and guidelines governing
conflicts of interest.

History: 2002 ¢ 254 5 5
16C.30 [Expired, 2002 ¢ 393 s 40]
16C.31 [Expired, 2002 ¢ 393 s 41]

16C.32 DESIGN-BUILD, CONSTRUCTION MANAGER AT RISK, AND JOB OR-
DER CONTRACTING CONTRACTS.

Subdivision 1. Definitions. As used in sections 16C.32 to 16C.35, the following terms
have the meanings given them, unless the context clearly indicates otherwise:

(1) “acceptance” means a formal resolution of the commissioner authorizing the execu-
tion of a design—build, construction manager at risk, or job order contracting contract;
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(2) “agency” means any state officer, employee, board, commission, authority, depart-
ment, or other agency of the executive branch of state government. Unless specifically indi-
cated otherwise, as used in sections 16C.32 to 16C.35, agency also includes the Minnesota
State Colleges and Universities;

(3) “architect” means an architect or landscape architect registered to practice under
sections 326.02 to 326.15;

(4) “board” means the state Designer Selection Board, unless the estimated cost of the
project is less than $2,000,000, in which case the commissioner may act as the board;

(5) “Capitol Area Architectural and Planning Board” means the board established to
govern the Capitol area under chapter 15B;

(6) “commissioner” means the commissioner of administration or the Board of Trustees
of the Minnesota State Colleges and Universities, whichever controls a project;

(7) “construction manager at risk” means a person who is selected by the commissioner
to act as a construction manager to manage the construction process, which includes, but is
not limited to, responsibility for the price, schedule, and workmanship of the construction
performed in accordance with the procedures of section 16C.34;

(8) “construction manager at risk contract” means a contract for construction of a proj-
ect between a construction manager at risk and the commissioner, which contract shall in-
clude a guaranteed maximum price, construction schedule, and workmanship of the
construction performed;

(9) “design-build contract” means a contract between the commissioner and a design—
builder to furnish the architectural, engincering, and related design services as well as the
labor, materials, supplies, equipment, and construction services for a project;

(10) “design and price-based proposal” means the proposal to be submitted by a de-
sign—builder in the design and price-based selection process, as described in section 16C.33,
which proposal meets the requirements of section 16C.33, subdivision 7, paragraph (c), in
such detail as required in the request for proposals;

(11) “design and price-based selection” means the selection of a design~builder as de-
scribed in section 16C.33, subdivision 8;

(12) “design criteria package” means performance criteria prepared by a design criteria
professional who shall be cither an employee of the commissioner or shall be selected in
compliance with section 16B.33, 16C.08, or 16C.095;

(13) “design criteria professional” means a person licensed under chapter 326, or a per-
son who employs an individual or individuals licensed under chapter 326, required to design
a project, and who is employed by or under contract to the commissioner to providc profes-
sional, architectural, or engineering services in connection with the preparation of the design
criteria package;

(14) “guarantced maximum price” means the maximum amount that a design-builder,
construction manager at risk, or subcontractor will be paid pursuant to a contract to perform a
defined scope of work;

(15) “guaranteed maximum price contract” means a contract under which a design—
builder, construction manager, or subcontractor is paid on the basis of their actual cost to per-
form the work specified in the contract plus an amount for overhead and profit, the sum of
which must not exceed the guaranteed maximum price set forth in the contract;

(16) “job order contracting” means a project delivery method that requests a limited
number of bids from a list of qualified contractors, selected from a registry of qualified con-
tractors who have been prescreened and who have entered into master contracts with the
commissioner, as provided in section 16C.35;

(17) “past performance™ or “experience” does not include the exercise or assertion of a
person’s legal rights;

(18) “person” includes an individual, corporation, partnership, association, or any other
legal entity;
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(19) “project” means an undertaking to construct, alter, or enlarge a building, structure,
or other improvements, except highways and bridges, by or for the state or an agency;

(20) “qualifications—based selection” means the selection of a design-builder as pro-
vided in section 16C.33;

(21) “request for qualifications” means the document or publication soliciting qualifi-
cations for a design—build, construction manager at risk, or job order contracting contract as
provided in sections 16C.33 to 16C.35;

(22) “request for proposals” means the document or publication soliciting proposals for
a design—build or construction manager at risk contract as provided in sections 16C.33 and
16C.34; and .

(23) “trade contract work™ means the furnishing of labor, materials, or equipment by
contractors or vendors that are incorporated into the completed project or are major compo-
nents of the means of construction. Work performed by trade contractors involves specific
portions of the project, but not the entire project.

Subd. 2. Authority. (a) Subject to limitations in sections 16B.31, subdivision 1;
16B.33, subdivision I; 16C.16; and 16C.32 to 16C.34, and notwithstanding any other law to
the contrary, the commissioner may:

(1) solicit and award a design—build contract on the basis of either a qualifications based
or a design and price—based selection process provided in section 16C.33 if the conditions in
paragraph (b) are met;

(2) select a construction manager at risk as provided in section 16C.34, and award a
guaranteed maximum price contract for a construction manager at risk if the conditions of
paragraph (c) are met; and

(3) select a contractor by a job order contracting delivery method as provided in section
16C.35.

(b) The commissioner may not utilize design-build contracts for more than five percent
of its total projects let, by number, in each of the fiscal years 2006 and 2007, and ten percent
of its total projects let, by number, in each fiscal year thereafter, that are funded in whole or in
part with proceeds from the sale of state general obligation bonds; and

(c) The commissioner may not utilize construction manager at risk contracts for more
than five percent of its total projects let, by number, in each of the fiscal years 2006 and 2007,
and ten percent of its total projects let, by number, in each fiscal ycar thereafter, that are
funded in whole or in part with proceeds from the sale of state general obligation bonds.

(d) Pursuant to section 16B.31, subdivision 4, if the project is within the Capitol arca,
the project shall comply with sections 15B.03, subdivision 3; 15B.08, subdivision 2; 15B.10;
and 15B.15, subdivision 4.

(e) The commissioner shall, for each design—build or construction manager at risk con-
tract, make a written determination, including specific findings, indicating whether use of
the design—build or construction manager at risk procurement serves the public interest.

(f) The solicitation of requests for qualifications or proposals does not obligate the com-
missioner to enter into a design—build or construction manager at risk contract. In accordance
with the stated criteria and subcriteria for evaluating qualifications or proposals, the commis-
sioner may accept or reject any or all responses received as a result of the request. The solici-
tation for qualifications or proposals may be canccled at any time in the commissioner’s sole
discretion if it is considered to be in the public’s best interest. If the commissioner rejects all
responses or cancels the solicitation for proposals, the commissioner may resolicit a request
for qualifications or proposals using the same or different requirements or request selection
of a primary designer pursuant to section 16B.33, 16C.08, or 16C.095 and proceed with com-
petitive bidding pursuant to sections 16C.25 to 16C.29.

Subd. 3. Report to the legislature. The commissioner shall report to the legislature by
January 15, 2010, the number of projects and the total cost of those projects that were deliv-
cred under contracts authorized under subdivision 2.

History: 2005¢ 78 s 6
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16C.33 DESIGN-BUILD.

Subdivision 1. Conflict of interest. A board member may not participate in the review,
discussion, or selection of a primary designer, a design—builder, or a firm in which the mem-
ber has a financial interest.

Subd. 2. Design-builder licensing requirements. (a) Each design—builder must be,
employ, or have as a partner, member, coventurer, or subcontractor, persons or a firm with
persons who are duly licensed and registered to provide the services required to complete the
project and do business in this state.

(b) A demgn—bullder may contract with the commissioner to provide profess1ona1 or
construction services for which the design—builder is not itself licensed, registered, or quali-
fied to perform, so long as the design—builder provides such services through subcontracts
with duly licensed, registered, or otherwise qualified persons in accordance with this section.

(c) Nothing in this section or section 16C.32 is intended to limit or eliminate the respon-
sibility or liability owed by an architect or engineer on a design—build project to the commis-
sioner and third parties under existing law. The design service portion of a design—build con-
tract is considered a service and not a product.

Subd. 3. Solicitation of qualifications or proposals. (a) Every user agency, except the
Capitol Area Architectural and Planning Board, shall submit a written request for a design—
builder for its project to the commissioner who shall forward the request to the board, consis-
tent with section 16B.33, subdivision 3, paragraph (a). The University of Minnesota shall
follow the process in subdivision 4 to select design-builders for projects that arc subject to
section 16B.33. The written request must include a description of the project, the total project
cost, a description of any special requirements or unique features of the proposed project, and
other information requested by the board which will assist the board in carrying out its duties
and responsibilities set forth in this section.

(b) A request for qualifications or proposals soliciting design—builders shall be pre-
pared for each design-build contract pursuant to subdivision 5 or 7. The request for qualifica-
tions or proposals shall contain, at a minimum, the following elements:

(1) the identity of the agency for which the project will be built and that will award the
design—build contract;

(2) procedures for submitting qualifications or proposals, the criteria for cvaluation of
qualifications or proposals and the relative weight for each criterion and subcriterion, and the
procedures for making awards according to the stated criteria and subcriteria, including a
reference to the requirements of this section;

(3) the proposed terms and conditions for the contract;

(4) the desired qualifications of the design-builder and the desired or permitted areas of
construction to be performed by named members of the design—build team, if applicable. The
primary designer shall be a named member of the design—-build team;

(5) the schedule for commencement and completion of the project;

(6) any applicable budget limits for the project; :

(7) the requirements for insurance and statutorily required performance and payment
bonds;

(8) the identification and location of any other information in the possession or control
of the agency that the user agency determines is material, which may include surveys, soils
reports, drawings or models of existing structures, environmental studies, photographs, or
references to public records;

(9) for a design—build design and price~based selection process, the request shall also
include the design criteria package, including the performance and technical requirements
for the project, and the functional and operational elements for the delivery of the completed
project. The request shall also contain a description of the drawings, specifications, or other
submittals to be included with the proposal, with guidance as to the form and level of com-
pleteness of the drawings, specifications or submittals that will be acceptable, and the stipend
to be paid to the design—builders selected to submit the above described information; and
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(10) the criteria shall not impose unnecessary conditions beyond reasonable require-
ments to ensure maximum participation of qualified design—builders. The criteria shall not
consider the collective bargaining status of the design—builder.

(c) Notice of requests for qualifications or proposals must be advertised in the State
Register.

Subd. 4. University of Minnesota projects. (a) The University of Minnesota may elect
to use the design-build method of project delivery for projects involving construction or ma-
jor remodeling, as defined in section 16B.335, subdivision 1, with an estimated cost greater
than $2,000,000, in which case the University of Minnesota shall submit a written request for
a design-builder to the commissioner of administration, who shall forward the request to the
board, as provided in subdivision 3. For design-build projects undertaken by the University
of Minnesota under this subdivision, the Board of Regents shall exercise the powers and du-
ties of the commissioner granted in subdivisions 5, 6, 7, and 8.

(b) When the University of Minnesota undertakes any other project involving construc-
tion, renovation, repair, replacement, or rehabilitation, the Board of Regents may, in addition
to any other method of project delivery available to the University of Minnesota, submit a
written request for a design—builder to the commissioner of administration, who shall for-
ward the request to the board, as provided in subdivision 3.

(c) For projects for which the University of Minnesota requests a design—builder, the
University of Minnesota may use either the design—build qualifications—based selection pro-
cess under subdivision 5 or the design—build design and price-based selection process under
subdivision 7. The board shall score proposals in accordance with subdivision 5 or 7, as ap-
plicable, and narrow the selection to the two highest scoring proposers for recommendation
to the Board of Regents. The Board of Regents shall make the final selection and shall notify
the board of the selection. Meeting records or written evaluations that document the final
selection are public records.

(d) The University of Minnesota may not utilize design—build contracts for more than
five percent of its total projects let, by number, in each of the fiscal years 2006 and 2007, and
ten percent of its total projects let, by number, in each fiscal year thereafter, that are funded in
whole or in part with proceeds from the sale of state general obligation bonds.

Subd. 5. Design—build qualifications-based selection process. In a de51gn—bu1ld
qualifications—based selection process, the following shall apply: '

(a)(1) the commissioner shall establish procedures for determining the appropriate con-
tent of each request for qualifications, the weighted criteria and subcriteria to be used to eval-
uate the design—builders, and the procedures for evaluating qualifications in an open, com-
petitive, and objective manuner; (2) the criteria and subcriteria shall include, but are not limit-
ed to, the proposer’s experience as a constructor or primary designer, including capacity of
key personnel, technical competence and capability to perform, the past performance of the
proposer and its ecmployees, its safety record and compliance with state and federal law, and
availability to and familiarity with the project locale; (3) the commissioner may include in
the request for qualifications criteria a requirement that the proposer include the overhead
and fee that the design—builder proposes to charge for its construction services; and (4) the
commissioner shall issue a request for qualifications that includes the information as de—
scribed in subdivision 3.

(b) After obtaining and evaluating qualifications from each design—-builder, in accor-
dance with the weighted criteria and subcriteria and procedures set forth in the request for
qualifications, the board shall select a short list of at least three and no more than five propos-
als. The board must receive at least three proposals from design—builders or the commission-
er shall either:

(1) solicit new proposals;

(2) revise the request for qualifications and thereafter solicit new proposals using the
revised request for qualifications; or
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(3) request selection of a primary designer pursuant to section 16B.33, 16C.08, or
16C.095 and proceed with competitive bidding pursuant to sections 16C.25 to 16C.29.

(c) The board shall conduct formal interviews with the short list of proposers, but shall
not disclose any proprietary or confidential information contained in one proposal to another
proposer.

(d) The board shall select the design—builder that scores the highest on the evaluation
criteria and subcriteria. The commissioner shall make the award to the design—builder who
scores the highest score pursuant to the weighted criteria and subcriteria as determined by the
board, unless the commissioner rejects all proposals or proceeds pursuant to paragraphs (f)
and (g). In the case of the Minnesota State Colleges and Universities, the board shall narrow
the selection to the two design—builders that score the highest on the evaluation criteria and
subcriteria for recommendation to the respective comunissioner, and the commissioner shall
make the final selection and shall notify the board of the selection.

(e) The commissioner shall conduct fee and contract negotiations with the selected de-
sign—builder and shall enter into the contract consistent with subdivision 6.

(f) If the selected design—builder declines the appointment or is unable to reach agree-
ment with the commissioner on the terms of the contract, the commissioner may, within 60
days after the first selection, request the board to make another selection.

(g) If the board fails to make a selection and forward its recommendation to the commis-
sioner within 60 days of the request for a second selection, the commissioner may appoint a
design-builder without the recommendation of the board.

(h) If a project for which a design—builder has been selected by the board becomes inac-
tive, lapses, or changes as the result of a project phasing, insufficient appropriations, or other
reasons, the commissioner may, if the project is reactivated, retain the same design—builder
to complete the project. :

Subd. 6. Design-build qualifications—based acceptance by commissioner. The con-
tract between the commissioner and the design-builder selected under subdivision 5 shall
require the following:

(a) The design—-builder shall develop design documents of the project for review and
approval by the commissioner prior to project bidding.

(b) The design-builder shall competitively bid all trade contract work for the project
from a list of qualified firms, subject to availability of such qualified firms for the specific
work. The list of qualified firms shall be based upon an open, competitive, and objective pre-
qualification process in which the selection criteria includes, in addition to the proposed
price, the firm’s experience as a constructor or primary designer, including capacity of key
personnel, technical compctence, capability to perform, the past performance of the firm and
its employees, including its safety record and compliance with state and federal law, avail-
ability to and familiarity with the project locale, and other considerations as defined by the
design—builder and the commissioner. The design—builder and the commissioner shall joint-
ly determine the composition of the list of qualified firms. The criteria shall not impose un-
necessary conditions beyond reasonable requirements to ensure maximum participation of
qualified contractors.

(c) With the approval of the commissioner, the design—builder may name either or both
a mechanical and electrical subcontractor or subcontractors as a named member of the de-
sign—builder’s team, and if either or both a mechanical and electrical subcontractor or sub-
contractors is so named, the design-builder is not required to competitively bid the mechani-
cal or electrical trade contract work. A named mechanical or electrical subcontractor mem-
ber of a design—builder’s team shall competitively bid all subcontracted portions of the me-
chanical or electrical subcontractor’s work from a list of qualified firms. Such qualified firms
shall be determined as described in paragraph (b). The commissioner and the design-builder
shall agree to a list of labor, materials, and cquipment that shall be competitively bid.

(d) With the commissioner’s approval or request, team members of the design—builder,
including the design—builder, may also submit bids for trade contract work.
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(e) Either or both the mechanical or electrical subcontractor or subcontractors who are
named subcontractor members of the design—builder’s team shall enter into guaranteed max-
imum price contracts with the design—builder.

(f) The design—builder and the commissioner shall enter into a guaranteed maximum
price contract.

Subd. 7. Design-build design and price-based proposals. (a) In a design and price—
based selection process the following shall apply:

(1) selection must be based on best value, which includes an evaluation of price and de-
sign, and may include other criteria including, but not limited 10, the proposer’s experience as
a constructor or primary designer;

(2) the commissioner shall establish procedures for determining the appropriate content
of each request for qualifications, and the weighted critcria and subcriteria to be used to eval-
uate the design-builders including, but not limited to, the proposer’s experience as a
constructor or primary designer, including capacity of key personnel. technical competence,
capability to perform and the past performance of the proposer and its employees, its safety
record and compliance with state and federal law, quality and past performance, and the pro-
cedures for evaluating qualifications in an open, competitive, and objective manner; and

(3) the commissioner shall issue a request for qualifications that includes the informa-
tion as described in subdivision 3.

(b) After obtaining and evaluating qualifications from each design-builder, in accor-
dance with the weighted criteria and subcriteria and procedures set forth in the request for
qualifications, the board shall select a short list of three proposers. The board must receive at
least three proposals from design-builders or the commissioner shall either;

(1) solicit new proposals;

(2) revise the request for qualifications and thereafter solicit new proposals using the
revised request for qualifications; or

(3) request selection of a primary designer pursuant to section 16B.33, 16C.08, or
16C.095 and proceed with competitive bidding pursuant to sections 16C.25 to 16C.29.

(c) The commissioner shall issue a request for proposals to the selected design—build-
ers. The submitted proposals shall consist of, at a minimum, the following elements:

(1) preliminary plans and specifications and other information in sufficient detail to de-
scribe the character, quality, and scope of the project;

(2) a design and construction critical path schedule;

(3) the price at which the design—builder will complete all design and construction re-
quested in the proposal for the project if selected; and

(4) other materials the bozud determines are necessary to fix the design, schedule, and
cost of the project.

(d) Proposals must be sealed and may not be opened until the expiration of the time es-
tablished for making proposals as set forth in the request for proposals.

(e) Proposals must identify the primary designer and the primary construction contract-
ing entity that are members of the design—builder’s team.

(f) The amount and type of design services requested by the board shall not be exceeded
by those submitting proposals. Proposals exceeding the amount and type of design services
requested by the board may be rejected by the board. Unless compensated in excess of the
minimum stipend for their effort, design—builders must not be required to submit detailed
architectural or engineering design or construction documents as part of the proposal.

(g) Except as described in paragraph (h), the commissioner shall award to each design—
builder that submits a responsive design—build proposal under this subdivision, a stipend in
an amount of not less than 0.3 percent of the commissioner’s estimated cost of design and
construction. If the request for proposals requires extensive design services beyond prelimi-
nary plans and specifications as requested as part of the proposal, the stipend shall be ad-
justed to an amount commensurate with the amount of design services requested for cach
proposal. : :
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(h) No stipend shall be awarded to the design—builder selected to complete the project.

(i) For projects where the design—builder accepts the stipend offered by the board, the
commissioner shall be deemed the owner of the design, subject to the rights of the proposer to
such design for publication and use in other projects. However, the use of the design in its
totality, or near totality, by the commissioner is prohibited.

(j) The commissioner may require each design—builder to submit with its proposal a
cash deposit, letter of credit in a form acceptable to the commissioner, or bid bond not to ex-
cecd five percent of the maximum cost of the design—builder’s proposal. If the proposal is
accepted but the design—builder fails, without good cause to cxecute the design—build con-
tract, the deposit or bond is forfeited in an amount not to exceed the difference between the
proposal in question and the next highest proposal.

Subd. 8. Design—-build design and price-based selection process. (a) The board shall
review submissions as described in subdivision 7; conduct formal interviews with all three
proposers but not allow the disclosure of any price, proprietary, or confidential information
contained in one proposal to another proposer; and select the proposal that scores the highest
based on the weighted evaluation criteria and subcriteria, except for projects under the con-
trol of Minnesota State Colleges and Universities. The commissioner shall make the award
to the design—builder who scores the highest score pursuant to the weighted criteria and sub-
criteria as determined by the board, unless the commissioner rejects all proposals or proceeds
pursuant to paragraph (c) or (d). For Minnesota State Colleges and Universities projects, the
board shall narrow the selection to the two highest scoring proposers for recommendation to
the comrmissioner. and the commissioner shall review the submissions as described in subdi-
vision 7; conduct formal interviews with both proposers recommended by the board, but not
allow the disclosure of any price, proprietary, or confidential information contained in one
proposal to another proposer; and select the proposal that scores the highest based on the
commissioner’s application of the weighted evaluation criteria and subcriteria; and shall
notify the board of the selection.

(b) Alfter a proposal is accepted, the commissioner is deemed the owner of the design,
subject to the rights of the proposer to such design for publication and use in other projects.

(c) After a proposal is accepted, the commissioner and the design—builder shall enter
into a fixed—price contract.

(d) If the design-builder selected for a project declines the appointment or is unable to
reach agreement with the commissioner concerning the terms of the contract, the commis-
sioner may, within 60 days after the first selection, request the board to make another selec-
tion.

(e) If the design—builder selected for a project, prior to executing a design—build con-
tract, replaces either the primary designer or the primary construction contracting entity, the
commissioner shall notify the board of the replacement and request the board to either ap-
prove the new design—builder or to select another design—builder.

(f) If the board fails to make a second selection as described in paragraph (d) or (e) and
forward its recommendation to the commissioner within 60 days of the commissioner’s re-
quest for a second selection, the commissioner may appoint a design—builder to the project
without the recommendation of the board.

History: 2005 ¢ 78 s 7, 2006 ¢ 212 art 3 s 1

16C.34 CONSTRUCTION MANAGER AT RISK.

Subdivision 1. Solicitation of qualifications. (a) Every user agency, except the Capitol
Area Architectural and Planning Board, shall submit a written request for proposals for a
construction manager at risk for its project to the commissioner. The written request for pro-
posals must include a description of the project, the estimated cost of completing the project,
a description of any special requirements or unique features of the proposed project, and oth-
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er information which will assist the commissioner in carrying out its duties and responsibili-
ties set forth in this section.

(b) The commissioner may include in the request for qualifications criteria a require-
ment that the proposcr include the overhead and fee that the construction manager at risk pro-
poses to charge for its services.

{c) A request for qualifications shall be prepared for each construction manager at risk
contract as provided in this section. The request for qualifications shall contain, at a mini-
mum, the following elements:

(1) the identity of the agency for which the project will be built and that will award the
construction manager at risk contract;

(2) procedures for submitting qualifications, the criteria and subcriteria for evaluation
of qualifications and the relative weight for each criteria and subcriteria, and the procedures
for making awards in an open, competitive, and objective manner, and according to the stated
criteria and subcriteria, including a reference to the requirements of this section;

(3) the terms and conditions for the contract;

(4) the qualifications that the construction manager at risk shall be desired to have;
(5) a schedule for commencement and completion of the project;

(6) any applicable budget limits for the project;

(7) requirements for insurance, statutorily required performance and payment bonds;

(8) identification and location of any other information in the possession or control of
the agency that the user agency determines is material, which may include surveys, soils re-
ports, drawings or models of existing structures, environmental studies, photographs, or ref-
erences to public records; and

(9) criteria shall not impose unnecessary conditions beyond reasonable requirements to
ensure maximum participation of construction managers at risk. The criteria shall not con-
sider the collective bargaining status of the construction manager at risk.

(d) Notice of requests for qualifications must be advertised in the State Register.

Subd. 2. Construction manager at risk selection process. In a construction manager
at risk selection process, the following shall apply:

(a)(1) Upon receipt of a written request from a user agency for a construction manager at
risk for its project, the commissioner shall create a selection committee composed of a mini-
mum of three persons, at least one of whom has construction industry expertise; (2) the selec-
tion committee shall establish procedures for determining the appropriate content of each
request for qualifications, the weighted criteria and subcriteria to be used to score the propos-
als of the construction managers at risk, and shall establish procedures for evaluating qualifi-
cations in an open, competitive, and objective manner; and (3) the commissioner shall issue a
request for qualifications that includes the information as described in subdivision 1.

(b) In accordance with the criteria and procedures set forth in the request for qualifica-
tions, the selection committee shall evaluate the construction manager at risk’s experience as
a constructor, including, but not limited to, capacity of key personnel, technical competence,
capability to perform, the past performance of the construction manager at risk and its em-
ployees, its safety record and compliance with state and federal law, availability to and famil-
iarity with the project locale, and other appropriate facts submitted by the construction man-
ager at risk in response to the request for qualifications. The commissioner must receive at
least three proposals from construction managers or the commissioner may either (1) solicit
new proposals; (2) request the selection committee to revise the request for qualifications
and thereafter solicit new proposals using the revised request for qualifications; (3) select
another allowed procurement method; or (4) reject all proposails.

(c)(1) The selection committee shall review the proposers’ qualifications and create a
short list of three to five proposals of construction managers at risk; (2) the commissioner
shall issue a request for proposal requiring fee and expense proposals and other information
as desired from the short-listed construction managers at risk; (3) the selection committee
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shall conduct formal interviews with the short-listed construction managers at risk but shall
not disclose any proprietary or confidential information contained in one proposal to another
proposer; and (4) the selection committee shall recommend the construction manager at risk
achieving the highest score on the evaluation criteria as described in subdivision 1, para-
graph (b).

(d) The board shall select the primary designer as described in section 16B.33 or in the
case of the commissioner, section 16C.08 or 16C.095.

Subd. 3. Construction manager at risk contract. (a) The commissioner shall conduct
contract negotiations with the recommended construction manager at risk.

(b) If the construction manager at risk selected for the project declines the appointment
or is unable to reach agreement with the commissioner concerning the fee or terms of the
contract, the commissioner shall, within 60 days after the first selection, request the selection
committee to make another recommendation.

(c) If the selection committee fails to make a second recommendation and forward it to
the commissioner within 60 days of the commissioner’s request for a second recommenda-
tion, the commissioner may select a construction manager at risk without the recommenda-
tion of the selection committee.

(d) The primary designer selected by the board shall develop various design documents
for review and approval by the commissioner.

(e) The construction manager at risk shall competitively bid all trade contract work for
the project from a list of qualified firms, subject to availability of such qualified firms for the
specific work. The list of qualified firms shall be based upon an open, competitive, and ob-
jective prequalification process in which the selection criteria includes the firm’s experience
as a constructor, including capacity of key personnel, technical competence, capability to
perform, the past performance of the firm and its employees, including its safety record and
compliance with state and federal law, availability to and familiarity with the project locale,
and other considerations as defined by the construction manager at risk and the commission-
er. The construction manager at risk and the commissioner shall jointly determine the com-
position of the list of qualified firms. The criteria shall not impose unnecessary conditions
beyond reasonable requirements to ensure maximum participation of qualified contractors.
With the commissioner’s approval or request, the construction manager at risk may also sub-
mit bids for trade contract work.

(f) The construction manager at risk and the commissioner shall enter into a guaranteed
maximum price contract for the project.

History: 2005 ¢ 78 s 8

16C.35 JOB ORDER CONTRACTING.

Subdivision 1. Authority. The commissioner may undertake construction utilizing job
order contracting for projects that do not exceed a construction cost of $250,000.

Subd. 2. Job order contracting request for qualifications. (a) The commissioner is
authorized to issue a request for qualifications that includes the criteria that will be used for
the projects, provided that these criteria do not unduly restrict competition, nor impose con-
ditions beyond reasonable requirements to ensure maximum participation of all qualified
contractors, and does not relate to the collective bargaining status of the contractor.

(b) The request for qualifications must be publicized in a manner designated by the
commissioner that ensurcs open and unrestricted access for any potential responder. To the
extent practical, this must include posting on a state Web site. To the extent practical, the
commissioner must give notice to representatives of targeted group businesses designated
under section 16C.16.

Subd. 3. Qualified contractors. (a) The commissioner shall review the responses to the
request for qualifications and determine responder’s ability to enter into the master contract
that will be utilized for the projects. The commissioner shall establish a list of qualified con-
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tractors based on the proposers’ ability to enter into a master contract as described in the re-
quest for qualifications. '

(b) The commissioner shall enter into master contracts with all qualified contractors.

(c) The commissioner shall establish procedures to allow firms to submit qualifications
at least annually to allow placement on the list of contractors qualified to enter into a master
contract.

Subd. 4. Construction services bidding. The commissioner shall request bids for
construction services for any project using job order contracting from qualified contractors
as follows:

(1) for construction projects up to a maximum cost of $50,000, the commissioner shall
request a minimum of two bids;

(2) for construction projects with a cost greater than $50,000, but less than or equal to
$100,000, the commissioner shall request a minimum of three bids;

(3) for construction projects with a cost greater than $100,000 but less than or equal to
$250,000, the commissioner shall request a minimum of four bids.

Subd. 5. Qualified contractor selection. The commissioner shall select the contractor
who submits the lowest price bid for the construction services proposed.

Subd. 6. Reasonable distribution of bid requests among qualified contractors. The
commissioner in requesting bidding for projects using job order contracting as described in
this section shall develop a system to ensure a reasonable opportunity for all qualified con-
tractors to bid on construction services on a periodic basis.

History: 2005 c 78 s 9
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