MINNESOTA STATUTES 2005 SUPPLEMENT

127 WORKERS’ COMPENSATION SELF-INSURANCE  79A.03

CHAPTER 79A
 WORKERS’ COMPENSATION SELF-INSURANCE

T9A.03 Scif-insurance applications. : T9A.12 Maintenance of assets or line of credit to

79A.04 Private sclf-insuring cmployer; annual continue payment of compensation
rencwal or deposit of new security for obligations.
payment of compensation. T9A.22 Commercial self-insurance group
79A.06 Third-party administrator. operating requirements.

79A.03 SELF-INSURANCE APPLICATIONS.
- [For text of subds 1 to 8, see M.S. 2004]

Subd. 9. Filing reports. (a) Incurred losses, paid and unpaid, specifying indemnity
and medical losses by classification, payroll by classification, and current estimated
outstanding liability for workers’ compensation shall be reported to thc commissioner
by each self-insurer on a calendar year basis, in a manner and on forms available from
the commissioner. Payroll information must be filed by April 1 of the following year.

(b) Each self-insurer shall, under oath, attest to the accuracy of each report
submitted pursuant to paragraph (a). Upon sufficient cause, the commissioner shall
require the self-insurer to submit a certified audit of payroll and claim records
conducted by an independent auditor approved by the commissioner, based on
generally accepted accounting principles and generally accepted auditing standards, and
supported by an actuarial review and opinion of the future contingent liabilities. The
basis for sufficient cause shall include the following factors: where the losses reported
appear significantly different from similar types of businesses; where major changes in
the reports exist from year to year, which are not solely attributable to economic
factors; or where the commissioner has reason to believe that the losses and payroll in
the report do not accurately reflect the losses and payroll of that employer. If any
discrepancy is found, the commissioner shall require changes in the self-insurer’s or
workers’ compensation service company record-keeping practices.

(c) An annual status report due August 1 by each self-insurer shall be filed in a
manner and on forms prescribed by the commissioner. '

(d) Each individual self-insurer shall, within four months after the end of its fiscal
year, annually file with the commissioner its latest 10K report required by the Securities
and Exchange Commission. If an individual self-insurer does not prepare a 10K report,
it shall file an annual certified financial statement, together with such other financial
information as the commissioner may require to substantiate data in the financial
statement.

(€) Each member of the group shall, within six months after the end of each fiscal
year for that group, submit to a certificd public accountant designated by the group, the
most recent annual financial statement, reviewed by a certified public accountant in
accordance with the Statements on Standards for Accounting and Review Services,
Volume 2, the American Institute of Certified Public Accountants Professional Stan-
dards, or audited in accordance with generally accepted auditing standards, together
with such other financial information the commissioner may require. In addition, the
group shall file with the commissioner, within seven months after the end of each fiscal
year for that group, combining financial statements of the group members, compiled by
a certified public accountant in accordance with the Statements on Standards for
Accounting and Review Services, Volume 2, the American Institute of Certified Publi¢
Accountants Professional Standards. The combining financial statements shall include,
but not be limited to, a balance sheet, income statement, statement of changes in net
worth, and statement of cash flow. Each combining financial statement shall include a
column for each individual group member along with a total column. Each combined
statement shall have a statement {rom the certified public accountant confirming that
each member has submitted the required financial statement as defined in this section.
The certified public accountant shall notify the commissioner if any statement is
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qualified or otherwise conditional.- The commissioner may require additional financial
information from any group member.

Where a group has 50 or more members, the group shall file, in lieu of the
combining financial statements, a combined financial statement showing only the total
column for the entire group’s balance sheet, income statement, statement of changes in
net worth, and statement of cash flow. Additionally, the group shall disclose, for each
member, the total assets, net worth, revenue, and income for the most recent fiscal
year. The combining and combined financial statements may omit all footnote disclo-
sures.

(f) In addition to the financial statements required by paragraphs (d) and (e),
interim financial statements or 10Q reports required by the Securities and Exchange
Commission may be required by the commissioner upon an indication that there has
been deterioration in the self-insurer’s financial condition, including a worsening of
current ratio, lessening of net worth, net loss of income, the downgrading of the
company’s bond rating, or any other significant change that may adversely affect the
self-insurer’s ability to pay expected losses. Any self-insurer that files an 8K report with
the Securities and Exchange Commission shall also file a copy of the report with the
commissioner within 30 days of the filing with the Securities and Exchange Commis-
sion.

[For text of subds 10 to 13, see M.S. 2004]
History: 2005 c132s529

79A.04 PRIVATE SELF-INSURING EMPLOYER; ANNUAL RENEWAL OR DEPOS-
IT OF NEW SECURITY FOR PAYMENT OF COMPENSATION. o

[For text of subd I, see M.S.2004]

Subd 2. Minimum deposit. The minimum deposit is 110 percent of the prlvate
self-insurer’s estimated future liability. The deposit may be used to secure payment of
all administrative and legal costs, and unpaid assessments required by section: 79A.12,
subdivision 2, relating to or arising from its or other employers’ self-insuring. As used
in this section, “private self-insurer” includes both current and former members of the
self-insurers’ security fund; and “private self-insurers’ estimated future liability” means
the private self-insurers’ total of estimated future liability as determined by an
Associate or Fellow of the Casualty Actuarial Society every year for group member
private self-insurers and, for a nongroup member private self-insurer’s.authority to self-
insure, every year for the first five years. After the first five years, the nongroup
member’s total shall be as determined by an Associate or Fellow of the Casualty
Actuarial Society at least every two years, and each such actuarial study shall include a
projection of future losses during the period until the next scheduled actuanal study,
less-payments anticipated to be made during that time.

All data and information furnished by a private self—msurer to an. Associate or
Fellow of the Casualty Actuarial Society for purposes of determining private self-
insurers’ estimated future liability must be certified by an officer of the private self-
insurer to be true and correct with respect to payroll and paid losses, and must be
certified, upon information and belief, to be true and correct with respect to reserves.
The certification must be made by sworn affidavit. In addition to any other remedies
provided by law, the certification of false data -or information pursuant to. this
subdivision may result in a fine imposed by the commissioner of commerce on the
private self-insurer up to the amount of $5,000, and termination of the. private self-
insurers’ authority to self-insure. The determination of private self-insurers’ estimated
future liability by an Associate or Fellow of the Casualty Actuarial Society shall be
conducted in accordance with standards and principles for establishing loss and loss
adjustment expense reserves by the Actuarial Standards Board, an affiliate of the
American Academy of Actuaries. The commissioner may reject.an actuarial report. that
does not meet the standards and principles of the Actuarial Standards Board, and may
further disqualify the actuary who prepared the report from submitting any future
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actuarial reports pursuant to this chapter. Within 30 days after the actuary has been
served by the commissioner with a notice of disqualification, an actuary who is
aggrieved by the disqualification may request a hearing to be conducted in accordance
with. chapter 14. -Based.on a review of the actuarial report,.the commissioner of
commerce may. require an increase in the minimum security deposit in an amount.the
commissioner considers sufficient.

Estimated future liability is determined by first taking the total amount of the self-
insured’s future liability of workers’ compensation claims and then deducting the total
amount which-is estimated to be returned to the self-insurer from any specific excess
insurance coverage, aggregate excess insurance coverage, and any supplementary
benefits or second injury benefits which are estimated to be reimbursed by. the special
compensation fund. However, in the determination of estimated future liability, the
actuary for the self-insurer shall not take a credit for any excess insurance or
reinsurance which is provided by a captive insurance company which is wholly owned
by the self-insurer. Supplementary benefits or second injury benefits will not be
reimbursed by the special compensation fund unless the special compensation fund
assessment pursuant to section 176.129 is paid and the reports required thereunder are
filed with the special compensation fund. In the case of surety bonds, bonds shall
secure administrative and legal costs in addition to the liability for payment of
compensation reflected on the face of the bond. In no event shall the security be less
than the last retention limit selected by the self-insurer with the Workers’ Compensa-
tion Reinsurance Association, provided that the commissioner may allow former
members to post less than the Workers’ Compensation Reinsurance Association
retention level if that amount is adequate to secure payment of the self-insurers’
estimated future liability, as defined in this subdivision, including payment of claims,
administrative and legal costs, and unpaid assessments required by section 79A.12,
subdivision 2. The posting or depositing of security pursuant to this section shall release
all previously posted or deposited security from any obligations under the posting or
depositing and any surety bond so released shall be returned to the surety. Any other
security shall be returned to the depositor or the person posting the bond.

As a condition for the granting or renewing of a certificate to self-insure, the
commissioner may require a private self-insurer to furnish any additional security the
commissioner considers sufficient to insure paymert of all claims under chapter 176.

[For text of subds 3 to 9, see M. S 2004]

Subd. 10. Notice; obligation of fund. In the event of bankruptcy, insolvency, or
certificate of default, the commissioner shall immediately notify by certified mail the
commissioner of finance, the surety, the issuer of ‘an irrevocable letter of credit, and
any custodian of the security required in this chapter. At the time of notification, the
commissioner shall also call the security and transfer and assign it to the self-insurers’
security fund. The commissioner shall also immediately notify by certified mail the self-
insurers’ security fund, and order the security fund to assume the insolvent self-
insurers” obligations for which it is liable under chapter 176. The security fund shall
commence payment of these obligations within 14 days of receipt of this notification
and order. Payments shall be made to claimants whose entitlement to benefits can be
ascertained by the security fund, with or without proceedings before the Department of
Labor and Industry, the Office of Administrative Hearings, the Workers’ Compensa-
tion Court.of Appeals, or the Minnesota Supreme Court. Upon the assumption of
obligations by the security fund pursuant to the commissioner’s notification and order,
the security fund has the-right to immediate possession of any posted or deposited
security and. the custodian, surety, or issuer of any irrevocable letter of credit or the
commissioner, if in possession of it, shall turn over the security, proceeds of the surety
bond, or letter of credit to the security fund together with the interest that has accrued
since the date of the sélf-insured employer’s insolvency. The security fund has the right
to the immediate possession of all relevant workers’ compensation claim files'and data
of the self-insurer, and the possessor of the files and data must turn the files and data,
or complete copies of them, over to the security fund. within five days of the
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notification provided under this subdivision. If the possessor of the files and data fails
to timely turn over the files and data to the security .fund, it is liable to the security
fund for a penalty of $500 per day for each day after the. five-day period-has expired.
The security fund is entitled to recover its reasonable attorney fees and costs in any
action brought to obtain possession of the workers’ compensation claim files and data
of the self-insurer, and for any action to recover the penalties provided- by this
subdivision. The self-insurers’ security fund may administer payment of benefits or it
may retain a third-party administrator to do so. :

[For text of subds 11 to 16, see M.S.2004]
History: 2005 ¢ 132 5 30,31

79A.06 THIRD-PARTY ADMINISTRATOR.
[For text of subds 1 to 4, see M.S.2004]

Subd. 5. Private employers who have ceased to be self-insured. (a) Private
employers who have ceased to be private self-insurers shall discharge their continuing
obligations to secure the payment of compensation which is accrued during the period
of self-insurance, for. purposes of Laws 1988, chapter 674, sections 1 to 21, by
compliance with all of the following obligations of current certificate holders:

(1) Filing reports with the commissioner to carry out the requirements of this
chapter; . : , _ _

(2) Depositing and maintaining a security deposit for accrued liability for the
payment of any compensation which may become- due, pursuant to chapter.176.
However, if a private employer who has ceased to be.a private self-insurer purchases an
insurance policy from an insurer authorized to transact workers’ compensation insur-
ance in this state which provides coverage of all claims for compensation arising out of
injuries occurring during the entire period the employer was self-insured, whether or
not reported during that period, the policy will:

(i) discharge the obligation of the employer to maintain a security deposit for the
payment of the claims covered under the policy;

(ii) discharge any obligation which the self-insurers’ security fund has or may have
for payment of all claims for compensation arising out of injuries occurring during the
period the employer was self-insured, whether or not reported during that period; and

(iii) discharge the obligations of the employer to pay any future assessments to the
self-insurers’ security fund. a

A private employer who has ceased to be a private self-insurer may instead buy an
insurance policy described above, except that it covers only a portion of the period of
time during which the private employer was self-insured; purchase of such a policy
discharges any obligation that the self-insurers’ security fund has or may have for
payment of all claims for compensation arising out of injuries occurring during the
period for which the policy provides coverage, whether or not reported during that
period. o _
A policy described in this clause may not be issued by an insurer unless it has
previously been approved as to form and substance by the commissioner; and

(3) Paying within 30 days all assessments of which notice is sent by the security
fund, for a period of seven years from the last day its certificate of self-insurance was in
effect. Thereafter, the private employer who has ceased to be a private self-insurer may
either: (i) continue to pay within 30 days all assessments of which notice is sent by the
security fund until it has no incurred liabilities for the payment of compensation arising
out of injurics during the period of self-insurance; or (ii) pay the security fund a cash
payment equal to four percent of the net present value of all remaining incurred
liabilities for the payment of compensation under sections 176.101 and 176.111 as
certified by a member of the casualty actuarial society. Assessments shall be based on
the benefits paid by the employer during the calendar year immediately preceding the
calendar year in which the employer’s right to self-insure is t€rminated or withdrawn.
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- (b) With respect to a self-insurer who terminates its self-insurance authority after
April 1, 1998, that member shall obtain and file with the commissioner an actuarial
opinion of its outstanding liabilities as determined by an associate or fellow of the
Casualty Actuarial Society within 120 days of the date of its termination. If the
actuarial opinion. is not timely filed, the self-insurers’ security fund may, at its
discretion, engage the services of an actuary for this purpose. The expense of this
actuarial opinion must be assessed against and be the obligation of the self-insurer. The
commissioner may issue a certificate of default against the self-insurer for failure to pay
this assessment to the self-insurers’ security fund as provided by section 79A.04,
subdivision 9. The opinion must separate liability for indemnity benefits from liability
from medical benefits, and must discount each up to four percent per annum to net
present value. Within 30 days after notification of approval of the actuarial opinion by
the commissioner, the member shall pay to the security fund an amount equal to 120
percent of that discounted outstanding indemnity liability, multiplied by the greater of
the average annualized assessment rate since inception of the security fund or the
annual rate at the time of the most recent assessment before termination. If the
payment is not made within 30 days of the notification, interest on it at the rate
prescribed by section 549.09 must be paid by the. former member to the security fund
until the principal amount is paid in full.

(c) A former member who terminated its self-insurance authority before Aprll 1,
1998, who has paid assessments to the self-insurers’ security fund for seven years, and
whose annualized assessment is $500 or less, may buy out of its outstanding liabilities to
the self-insurers’ security fund by an amount calculated as follows: 1.35 multiplied by
the indemnity case reserves at the time of the calculation, multiplied by the then
current self-insurers’ security fund annualized assessment rate.

(d) A former member who terminated its self-insurance authority before April 1,
1998, and who is paying assessments within the first seven years after ceasing to be self-
insured under paragraph (a), clause (3), may elect to buy out its outstanding liabilities
to the self-insurers’ security fund by obtaining and filing with the commissioner an
actuarial opinion of its outstanding liabilities as determined by an associate or fellow of
the Casualty Actuarial Society. The opinion must separate liability for indemnity
benefits from liability for medical benefits, and must discount each up to four percent
per annum to net present value: Within 30 days after notification of approval of the
actuarial opinion by the commissioner, the member shall pay to the security fund an
amount equal to 120 percent of that discounted outstanding indemnity liability,
multiplied by the greater of the average annualized assessment rate since inception of
the security fund or the annual rate at the time of the most recent assessment.

(e) A former member who has paid the security fund according to paragraphs (b)
to (d) and subsequently receives authority from the commissioner to again self-insure
shall be assessed under section 79A.12, subdivision 2, only on indemnity benefits paid
on injuries that occurred after the former member received authority to self-insure
again; provided that the member furnishes verified data regarding those benefits to the
security fund.

(f) In addition to -proceedings to estabhsh 11ab111t1es and- penaltles otherwise
provided, a failure to comply may be the subject of a proceeding before the commis-
sioner. An appeal from the commissioner’s determination may be taken pursuant to the
contested case procedures of chapter 14 within 30 days of the commissioner’s written
determination.

~ Any current or past member of the self-insurers’ security fund is sub]ect to service
of process on any claim arising out of chapter 176 or this chapter in the manner
provided by section 5.25, or as otherwise provided by law. The issuance of a certificate
to self-insure to the private self-insured employer shall be deemed to be the agreement
that any process which is served in accordance with this section shall be of the same
legal force and effect as if served personally within this state.

[For text of subd 6, see M.S.2004] .
History: 2005 ¢ 132 s 32
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79A.12 MAINTENANCE OF ASSETS OR LINE OF CREDIT TO CONTINUE PAY-
MENT OF COMPENSATION OBLIGATIONS.

[Fo; text of subd 1, see MS 2004]

Subd 2. Assessment. The secur1ty fund may assess each of its members a pro rata
share of the funding necessary to carry out its‘obligation and the purposes of this
chapter. Total annual asscssments in any calendar year shall not éxceed ten percent of
paid indemnity losses, as defined in section 176.129, made by the self-insured employer
during the preceding calendar year. The annual assessment calculation shall not include
supplementary benefits paid which will be reimbursed by the special compensation
fund. Funds obtained by assessments pursuant to this subdivision may only be used for
the purposes of this chapter. The trustees shall certify to the commissioner the
collection and receipt of all money from assessments, noting any-delinquéncies. The
trustees shall take any actron deemed appropriate to collect any delinquént assess-
ments.

History: 2005 ¢ 132 s 33

79A.22 COMMERCIAL SELF-INSURANCE GROUP OPERATING REQUIRE-
MENTS.

[For text of subds 1 to 10, see M.S.2004] .

Subd. 11. Disbursement of fund surplus. (a) Except as ‘otherwise provided in
paragraphs (b) and (c), 100 percent of any surplus money for a fund year in excess of
125 percent of the amount necessary to fulfill all obligations under the Workers’
Compensation Act, chapter 176, for that fund year may be declared refundable to
eligible members at any time.

(b) Except as otherwise provided in paragraph (c), for groups that have been in
existence for five years or more, 100 percent of any surplus money for a fund year in
excess of 110 percent of the amount necessary. to fulfill all obligations under the
Workers’ Compensation Act, chapter 176, for that fund year may be declared refunda-
ble to eligible members at any time.

(c) Excess surplus distributions under paragraphs (a) and (b) may not be greater
than the combined surplus of the group at the time of the distribution.

* (d) When all the claims of any one fund year have been fully paid, as certified by
an actuary, all surplus money from that fund year may be declared refundable.

(e) The commercial self-insurance group shall give ten days’ prior notice to the
commissioner of any refund. The notice must be accompanied by a statement from the
commercial self-insurer group’s certified public. accountant certlfymg that the proposed
refund is in compliance with this subdivision. . :

[For text of subds 12 and ]3, see M.S.2004]

Subd. 14. All states coverage. Policies issued by commercial self-insurance groups
pursuant to this chapter may also provide workers’ compensation coverage required
under the laws - of states other than Minnesota, commonly known as “all .states
coverage.” ‘The coverage must be provided to members - of the group which are
temporarily performing work in another state.

History: 2005 ¢ 132 s 34,35
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