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245A.03 WHO MUST BE LICENSED.
[For text o f subd 1, see M.S.2002]

Subd. 2. Exclusion from licensure, (a) This chapter does not apply to:
(1) residential or nonresidential programs that are provided to a person by an 

individual who is related unless the residential program is a child foster care placement 
made by a local social services agency or a licensed child-placing agency, except as 
provided in subdivision 2a;

(2) nonresidential programs that are provided by an unrelated individual to 
persons from a single related family;

(3) residential or nonresidential programs that are provided to adults who do not 
abuse chemicals or who do not have a chemical dependency, a mental illness, mental 
retardation or a related condition, a functional impairment, or a physical handicap;

(4) sheltered workshops or work activity programs that are certified by the 
commissioner of economic security;

(5) programs for children enrolled in kindergarten to the 12th grade and prekin­
dergarten special education in a school as defined in section 120A.22, subdivision 4, 
and programs serving children in combined special education and regular prekindergar­
ten programs that are Operated or assisted by the commissioner of education;

(6) nonresidential programs primarily for children that provide care or supervision, 
without charge for ten or fewer days a year, and for periods of less than three hours a 
day while the child’s parent or legal guardian is in the same building as the nonresiden­
tial program or present within another building that is directly contiguous to the 
building in which the nonresidential program is located;

(7) nursing homes or hospitals licensed by the commissioner of health except as 
specified under section 245A.02;

(8) board and lodge facilities licensed by the commissioner of health that provide 
services for five or more persons whose primary diagnosis is mental illness who have 
refused an appropriate residential program offered by a county agency;

(9) homes providing programs for persons placed there by a licensed agency for 
legal adoption, unless the adoption is not completed within two years;

(10) programs licensed by the commissioner of corrections;
(11) recreation programs for children or adults that operate for fewer than 40 

calendar days in a calendar year or programs operated by a park and recreation board 
of a city of the first class whose primary purpose is to provide social and recreational 
activities to school age children, provided the program is approved by the park and 
recreation board;

(12) programs operated by a school as defined in section 120A.22, subdivision 4, 
whose primary purpose is to provide child care to school-age children, provided the 
program is approved by the district’s school board;

(13) Head Start nonresidential programs which operate for less than 31 days in 
each calendar year;
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57 HUMAN SERVICES LICENSING 245A.035

(14) noncertified boarding care homes unless they provide services for five or more 
persons whose primary diagnosis is mental illness or mental retardation;

(15) nonresidential programs for nonhandicapped children provided for a cumula­
tive total of less than 30 days in any 12-month period;

(16) residential programs for persons with mental illness, that are located in 
hospitals, until the commissioner adopts appropriate rules;

(17) the religious instruction of school-age children; Sabbath or Sunday schools; or 
the congregate care of children by a church, congregation, or religious society during 
the period used by the church, congregation, or religious society for its regular worship;

(18) camps licensed by the commissioner of health under Minnesota Rules, 
chapter 4630;

(19) mental health outpatient services for adults with mental illness or children 
with emotional disturbance;

(20) residential programs serving school-age children whose sole purpose is 
cultural or educational exchange, until the commissioner adopts appropriate rules;

(21) unrelated individuals who provide out-of-home respite care services to 
persons with mental retardation or related conditions from a single related family for 
no more than 90 days in a 12-month period and the respite care services are for the 
temporary relief of the person’s family or legal representative;

(22) respite care services provided as a home and community-based service to a 
person with mental retardation or a related condition, in the person’s primary 
residence;

(23) community support services programs as defined in section 245.462, subdivi­
sion 6, and family community support services as defined in section 245.4871, subdivi­
sion 17;

(24) the placement of a child by a birth parent or legal guardian in a preadoptive 
home for purposes of adoption as authorized by section 259.47;

(25) settings registered under chapter 144D which provide home care services 
licensed by the commissioner of health to fewer than seven adults; or

(26) consumer-directed community support service funded under the Medicaid 
waiver for persons with mental retardation and related conditions when the individual 
who provided the service is:

(i) the same individual who is the direct payee of these specific waiver funds or 
paid by a fiscal agent, fiscal intermediary, or employer of record; and

(ii) not otherwise under the control of a residential or nonresidential program that 
is required to be licensed under this chapter when providing the service.

(b) For purposes of paragraph (a), clause (6), a building is directly contiguous to a 
building in which a nonresidential program is located if it shares a common wall with 
the building in which the nonresidential program is located or is attached to that 
building by skyway, tunnel, atrium, or common roof.

(c) Nothing in this chapter shall be construed to require licensure for any services 
provided and funded according to an approved federal waiver plan where licensure is 
specifically identified as not being a condition for the services and funding.

[For text o f subds 2a to 6, see M.S.2002]

History: 2003 c 130 s 12 

245A.035 RELATIVE FOSTER CARE; EMERGENCY LICENSE.

[For text o f subds 1 and 2, see M.S.2002]

Subd. 3. Requirements for emergency license. Before an emergency license may be 
issued, the following requirements must be met:

(1) the county agency must conduct an initial inspection of the premises where the 
foster care is to be provided to ensure the health and safety of any child placed in the
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home. The county agency shall conduct the inspection using a form developed by the 
commissioner;

(2) at the time of the inspection or placement, whichever is earlier, the relative 
being considered for an emergency license shall receive an application form for a child 
foster care license;

(3) whenever possible, prior to placing the child in the relative’s home, the relative 
being considered for an emergency license shall provide the information required by 
section 245C.05; and

(4) if the county determines, prior to the issuance of an emergency license, that 
anyone requiring a background study may be disqualified under section 245C. 14 and 
chapter 245C, and the disqualification is one which the commissioner cannot set aside, 
an emergency license shall not be issued.

Subd. 4. Applicant study. When the county agency has received the information 
required by section 245C.05, the county agency shall begin an applicant study according 
to the procedures in chapter 245C. The commissioner may issue an emergency license 
upon recommendation of the county agency once the initial inspection has been 
successfully completed and the information necessary to begin the applicant back­
ground study has been provided. If the county agency does not recommend that the 
emergency license be granted, the agency shall notify the relative in writing that the 
agency is recommending denial to the commissioner; shall remove any child who has 
been placed in the home prior to licensure; and shall inform the relative in writing of 
the procedure to request review pursuant to subdivision 6. An emergency license shall 
be effective until a child foster care license is granted or denied, but shall in no case 
remain in effect more than 120 days from the date of placement.

Subd. 5. Child foster care license application. The emergency license holder shall 
complete the child foster care license application and necessary paperwork within ten 
days of the placement. The county agency shall assist the emergency license holder to 
complete the application. The granting of a child foster care license to a relative shall 
be under the procedures in this chapter and according to the standards set forth by 
foster care rule. In licensing a relative, the commissioner shall consider the importance 
of maintaining the child’s relationship with relatives as an additional significant factor 
in determining whether to set aside a licensing disqualifier under section 245C.22, or to 
grant a variance of licensing requirements under sections 245C.21 to 245C.27.

IFor text o f subd 6, see M.S.2002]
History: 2003 c 15 art 1 s 33; lSp2003 c 14 art 6 s 4 

245A.04 APPLICATION PROCEDURES.
Subdivision 1. Application for licensure, (a) An individual, corporation, partner­

ship, voluntary association, other organization or controlling individual that is subject to 
licensure under section 245A.03 must apply for a license. The application must be 
made on the forms and in the manner prescribed by the commissioner. The commis­
sioner shall provide the applicant with instruction in completing the application and 
provide information about the rules and requirements of other state agencies that 
affect the applicant.

The commissioner shall act on the application within 90 working days after a 
complete application and any required reports have been received from other state 
agencies or departments, counties, municipalities, or other political subdivisions. The 
commissioner shall not consider an application to be complete until the commissioner 
receives all of the information required under section 245C.05.

(b) An application for licensure must specify one or more controlling individuals as 
an agent who is responsible for dealing with the commissioner of human services on all 
matters provided for in this chapter and on whom service of all notices and orders must 
be made. The agent must be authorized to accept service on behalf of all of the 
controlling individuals of the program. Service on the agent is service on all of the 
controlling individuals of the program. It is not a defense to any action arising under
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this chapter that service was not made on each controlling individual of the program. 
The designation of one or more controlling individuals as agents under this paragraph 
does not affect the legal responsibility of any other controlling individual under this 
chapter.

[For text o f subd 2, see M.S.2002]

Subd. 3. Background study. Individuals and organizations that are required under 
section 245C.03 to have or initiate background studies shall comply with the require­
ments in chapter 245C.

Subd. 3a. Noticc of background study results; commissioner’s determination of 
risk of harm. The notice of background study results and the commissioner’s determi­
nation of the background subject’s risk of harm shall be governed according to sections 
245C. 16 and 245C.17.

Subd. 3b. Reconsideration of disqualification. Reconsideration of a disqualification 
shall be governed according to sections 245C.21 to 245C.27.

Subd. 3c. Contested case. Contested case hearing rights related to a disqualifica­
tion shall be governed according to section 245C.28.

Subd. 3d. Disqualification. Disqualification shall be governed according to sections 
245C.14 and 245C.15.

Subd. 3e. Variance for a disqualified individual. A variance for a disqualified 
individual shall be governed according to section 245C.30.

Subd. 3f. Conclusive determinations or dispositions. Whether a disqualification 
determination or maltreatment determination or disposition is deemed conclusive shall 
be governed according to section 245C.29.

[For text o f subds 4 to 10, see M.S.2002]
Subd. 11. Education program; additional requirement, (a) The education program 

offered in a residential or nonresidential program, except for child care, foster care, or 
services for adults, must be approved by the commissioner of education before the 
commissioner of human services may grant a license to the program.

(b) A residential program licensed under Minnesota Rules, parts 9545.0905 to 
9545.1125 or 9545.1400 to 9545.1480, may serve persons through the age of 19 when:

(1) the admission is necessary for a person to complete a secondary school 
program or its equivalent, or it is necessary to facilitate a transition period after 
completing the secondary school program or its equivalent for up to four months in 
order for the resident to obtain other living arrangements;

(2) the facility develops policies, procedures, and plans required under section 
245A.65;

(3) the facility documents an assessment of the 18- or 19-year-old person’s risk of 
victimizing children residing in the facility, and develops necessary risk reduction 
measures, including sleeping arrangements, to minimize any risk of harm to children; 
and

(4) notwithstanding the license holder’s target population age range, whenever 
persons age 18 or 19 years old are receiving residential services, the age difference 
among residents may not exceed five years.

(c) Nothing in this paragraph precludes the license holder from seeking other 
variances under subdivision 9.

Subd. 12. Adult day care facilities that serve persons with Alzheimer’s disease or 
related disorders, (a) If an adult day care facility markets or otherwise promotes 
services for persons with Alzheimer’s disease or related disorders, the facility’s direct 
care staff and their supervisors must be trained in dementia care.

(b) Areas of required training include:
(1) an explanation of Alzheimer’s disease and related disorders;
(2) assistance with activities of daily living;
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(3) problem solving with challenging behaviors; and
(4) communication skills.
(c) The facility shall provide to consumers in written or electronic form a 

description of the training program, the categories of employees trained, the frequency 
of training, and the basic topics covered.

History: 2003 c 15 art 2 s 1-8; 2003 c 37 s 4; 2003 c 130 s 12

245A.041 SYSTEMS AND RECORDS.
Subdivision 1. Establishment; use. The commissioner’s establishment and use of 

systems and records to fulfill the requirements under chapter 245C shall be governed 
according to section 245C.32, subdivisions 1 and 2.

Subd. 2. National records search. National records searches shall be governed 
according to section 245C.32, subdivision 3.

History: 2003 c 15 art 2 s  9

245A.08 HEARINGS.
Subdivision 1. Receipt of appeal; conduct of hearing. Upon receiving a timely 

appeal or petition pursuant to section 245A.05, 245A.07, subdivision 3, or 245C.28, the 
commissioner shall issue a notice of and order for hearing to the appellant under 
chapter 14 and Minnesota Rules, parts 1400.8510 to 1400.8612 and successor rules.

Subd. 2. Conduct of hearings. At any hearing provided for by section 245A.05, 
245A.07, subdivision 3, or 245C.28, the appellant may be represented by counsel and 
has the right to call, examine, and cross-examine witnesses. The administrative law 
judge may require the presence of witnesses and evidence by subpoena on behalf of any 
party.

Subd. 2a. Consolidated contested case hearings for sanctions based on maltreat­
ment determinations and disqualifications, (a) When a denial of a license under 
section 245A.05 or a licensing sanction under section 245A.07, subdivision 3, is based 
on a disqualification for which reconsideration was requested and which was not set 
aside or was not rescinded under sections 245C.21 to 245C.27, the scope of the 
contested case hearing shall include the disqualification and the licensing sanction or 
denial of a license. When the licensing sanction or denial of a license is based on a 
determination of maltreatment under section 626.556 or 626.557, or a disqualification 
for serious or recurring maltreatment which was not set aside or was not rescinded, the 
scope of the contested case hearing shall include the maltreatment determination, 
disqualification, and the licensing sanction or denial of a license. In such cases, a fair 
hearing under section 256.045 shall not be conducted as provided for in sections
626.556, subdivision lOi, and 626.557, subdivision 9d.

(b) In consolidated contested case hearings regarding sanctions issued in family 
child care, child foster care, and adult foster care, the county attorney shall defend the 
commissioner’s orders in accordance with section 245A. 16, subdivision 4.

(c) The commissioner’s final order under subdivision 5 is the final agency action 
on the issue of maltreatment and disqualification, including for purposes of subsequent 
background studies under chapter 245C . and is the only administrative appeal of the 
final agency determination, specifically, including a challenge to the accuracy and 
completeness of data under section 13.04.

(d) When consolidated hearings under this subdivision involve a licensing sanction 
based on a previous maltreatment determination for which the commissioner has issued 
a final order in an appeal of that determination under section 256.045, or the individual 
failed to exercise the right to appeal the previous maltreatment determination under 
section 626.556, subdivision lOi, or 626.557, subdivision 9d, the commissioner’s order is 
conclusive on the issue of maltreatment. In such cases, the scope of the administrative 
law judge’s review shall be limited to the disqualification and the licensing sanction or 
denial of a license. In the case of a denial of a license or a licensing sanction issued to a 
facility based on a maltreatment determination regarding an individual who is not the
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license holder or a household member, the scope of the administrative law judge’s 
review includes the maltreatment determination.

(e) If a maltreatment determination or disqualification, which was not set aside or 
was not rescinded under sections 245C.21 to 245C.27, is the basis for a denial of a 
license under section 245A.05 or a licensing sanction under section 245A.07, and the 
disqualified subject is an individual other than the license holder and upon whom a 
background study must be conducted under section 245C.03, the hearings of all parties 
may be consolidated into a single contested case hearing upon consent of all parties 
and the administrative law judge.

[For text o f subds 3 to 5, see M.S.2002]

History: 2003 c 15 art 1 s 33

245A.085 CONSOLIDATION OF HEARINGS; RECONSIDERATION.
Hearings authorized under this chapter and sections 256.045, 626.556, and 626.557, 

shall be consolidated if feasible and in accordance with other applicable statutes and 
rules. Reconsideration under sections 245C.28; 626.556, subdivision lOi; and 626.557, 
subdivision 9d, shall also be consolidated if feasible.

History: 2003 c 15 art 1 s 33 

245A.09 RULES.

[For text o f subds 1 to 6, see M.S.2002]

Subd. 7. Regulatory methods, (a) Where appropriate and feasible the commission­
er shall identify and implement alternative methods of regulation and enforcement to 
the extent authorized in this subdivision. These methods shall include:

(1) expansion of the types and categories of licenses that may be granted;
(2) when the standards of another state or federal governmental agency or an 

independent accreditation body have been shown to require the same standards, 
methods, or alternative methods to achieve substantially the same intended outcomes 
as the licensing standards, the commissioner shall consider compliance with the 
governmental or accreditation standards to be equivalent to partial compliance with the 
licensing standards; and

(3) use of an abbreviated inspection that employs key standards that have been 
shown to predict full compliance with the rules.

(b) If the commissioner accepts accreditation as documentation of compliance with 
a licensing standard under paragraph (a), the commissioner shall continue to investi­
gate complaints related to noncompliance with all licensing standards. The commission­
er may take a licensing action for noncompliance under this chapter and shall recognize 
all existing appeal rights regarding any licensing actions taken under this chapter.

(c) The commissioner shall work with the commissioners of health, public safety, 
administration, and education in consolidating duplicative licensing and certification 
rules and standards if the commissioner determines that consolidation is administrative­
ly feasible, would significantly reduce the cost of licensing, and would not reduce the 
protection given to persons receiving services in licensed programs. Where administra­
tively feasible and appropriate, the commissioner shall work with the commissioners of 
health, public safety, administration, and education in conducting joint agency inspec­
tions of programs.

(d) The commissioner shall work with the commissioners of health, public safety, 
administration, and education in establishing a single point of application for applicants 
who are required to obtain concurrent licensure from more than one of the commis­
sioners listed in this clause.

(e) Unless otherwise specified in statute, the commissioner may conduct routine 
inspections biennially.
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History: 2003 c 130 s 12; lSp2003 c 14 art 6 s 8 

245A.10 FEES.

Subdivision 1. Application or license fee required, programs exempt from fee. (a)
Unless exempt under paragraph (b), the commissioner shall charge a fee for evaluation 
of applications and inspection of programs which are licensed under this chapter.

(b) Except as provided under subdivision 2, no application or license fee shall be 
charged for child foster care, adult foster care, family and group family child care or 
state-operated programs, unless the state-operated program is an intermediate care 
facility for persons with mental retardation or related conditions (ICF/MR).

Subd. 2. County fees for background studies and licensing inspections in family 
and group family child care, (a) For purposes of family and group family child care 
licensing under this chapter, a county agency may charge a fee to an applicant or 
license holder to recover the actual cost of background studies, but in any case not to 
exceed $100 annually. A county agency may also charge a fee to an applicant or license 
holder to recover the actual cost of licensing inspections, but in any case not to exceed 
$150 annually.

(b) A county agency may charge a fee to a legal nonlicensed child care provider or 
applicant for authorization to recover the actual cost of background studies completed 
under section 119B.125, but in any case not to exceed $100 annually.

(c) Counties may elect to reduce or waive the fees in paragraph (a) or (b):
(1) in cases of financial hardship;
(2) if the county has a shortage of providers in the county’s area;
(3) for new providers; or
(4) for providers who have attained at least 16 hours of training before seeking 

initial licensure.
(d) Counties may allow providers to pay the applicant fees in paragraph (a) or (b) 

on an installment basis for up to one year. If the provider is receiving child care 
assistance payments from the state, the provider may have the fees under paragraph (a) 
or (b) deducted from the child care assistance payments for up to one year and the 
state shall reimburse the county for the county fees collected in this manner.

Subd. 3. Application fee for initial license or certification, (a) For fees required 
under subdivision 1, an applicant for an initial license or certification issued by the 
commissioner shall submit a $500 application fee with each new application required 
under this subdivision. The application fee shall not be prorated, is nonrefundable, and 
is in lieu of the annual license or certification fee that expires on December 31. The 
commissioner shall not process an application until the application fee is paid.

(b) Except as provided in clauses (1) to (3), an applicant shall apply for a license 
to provide services at a specific location.

(1) For a license to provide waivered services to persons with developmental 
disabilities or related conditions, an applicant shall submit an application for each 
county in which the waivered services will be provided.

(2) For a license to provide semi-independent living services to persons with 
developmental disabilities or related conditions, an applicant shall submit a single 
application to provide services statewide.

(3) For a license to provide independent living assistance for youth under section 
245A.22, an applicant shall submit a single application to provide services statewide.

Subd. 4. Annual license or certification fee for programs with licensed capacity.
(a) Child care centers and programs with a licensed capacity shall pay an annual 
nonrefundable license or certification fee based on the following schedule:

[For text o f subds 8 to 12, see M.S.2002]

MINNESOTA STATUTES 2003 SUPPLEMENT

Copyright © 2003 Revisor of Statutes, State of Minnesota. All Rights Reserved.
                                                                



63 HUMAN SERVICES LICENSING 245A.I1

Licensed Capacity Child Care Other
Center Program
License Fee License Fee

1 to 24 persons $300 $400
25 to 49 persons $450 $600
50 to 74 persons $600 $800
75 to 99 persons $750 $1,000
100 to 124 persons $900 $1,200
125 to 149 persons $1,200 $1,400
150 to 174 persons $1,400 $1,600
175 to 199 persons $1,600 $1,800
200 to 224 persons $1,800 $2,000
225 or more persons $2,000 $2,500

(b) A day training and habilitation program serving persons with developmental 
disabilities or related conditions shall be assessed a license fee based on the schedule in 
paragraph (a) unless the license holder serves more than 50 percent of the same 
persons at two or more locations in the community. When a day training and 
habilitation program serves more than 50 percent of the same persons in two or more 
locations in a community, the day training and habilitation program shall pay a license 
fee based on the licensed capacity of the largest facility and the other facility or 
facilities shall be charged a license fee based on a licensed capacity of a residential 
program serving one to 24 persons.

Subd. 5. Annual license or certification fee for programs without a licensed 
capacity, (a) Except as provided in paragraph (b), a program without a stated licensed 
capacity shall pay a license or certification fee of $400.

(b) A mental health center or mental health clinic requesting certification for 
purposes of insurance and subscriber contract reimbursement under Minnesota Rules, 
parts 9520.0750 to 9520.0870, shall pay a certification fee of $1,000 per year. If the 
mental health center or mental health clinic provides services at a primary location with 
satellite facilities, the satellite facilities shall be certified with the primary location 
without an additional charge.

Subd. 6. License not issued until license or certification fee is paid. The commis­
sioner shall not issue a license or certification until the license or certification fee is 
paid. The commissioner shall send a bill for the license or certification fee to the billing 
address identified by the license holder. If the license holder does not submit the 
license or certification fee payment by the due date, the commissioner shall send the 
license holder a past due notice. If the license holder fails to pay the license or 
certification fee by the due date on the past due notice, the commissioner shall send a 
final notice to the license holder informing the license holder that the program license 
will expire on December 31 unless the license fee is paid before December 31. If a 
license expires, the program is no longer licensed and, unless exempt from licensure 
under section 245A.03, subdivision 2, must not operate after the expiration date. After 
a license expires, if the former license holder wishes to provide licensed services, the 
former license holder must submit a new license application and application fee under 
subdivision 3.

History: lSp2003 c 14 art 6 s 9

245A.11 SPECIAL CONDITIONS FOR RESIDENTIAL PROGRAMS.
[For text o f subds 1 and 2, see M.S.2002]

Subd. 2a. Adult foster care license capacity, (a) An adult foster care license holder 
may have a maximum license capacity of five if all persons in care are age 55 or over 
and do not have a serious and persistent mental illness or a developmental disability.

(b) The commissioner may grant variances to paragraph (a) to allow a foster care 
provider with a licensed capacity of five persons to admit an individual under the age of 
55 if the variance complies with section 245A.04, subdivision 9, and approval of the 
variance is recommended by the county in which the licensed foster care provider is 
located.
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(c) The commissioner may grant variances to paragraph (a) to allow the use of a 
fifth bed for emergency crisis services for a person with serious and persistent mental 
illness or a developmental disability, regardless of age, if the variance complies with 
section 245A.04, subdivision 9, and approval of the variance is recommended by the 
county in which the licensed foster care provider is located.

(d) Notwithstanding paragraph (a), the commissioner may issue an adult foster 
care license with a capacity of five adults when the capacity is recommended by the 
county licensing agency of the county in which the facility is located and if the 
recommendation verifies that:

(1) the facility meets the physical environment requirements in the adult foster 
care licensing rule;

(2) the five-bed living arrangement is specified for each resident in the resident’s:
(i) individualized plan of care;
(ii) individual service plan under section 256B.092, subdivision lb, if required; or
(iii) individual resident placement agreement under Minnesota Rules, part 

9555.5105, subpart 19, if required;
(3) the license holder obtains written and signed informed consent from each 

resident or resident’s legal representative documenting the resident’s informed choice 
to living in the home and that the resident’s refusal to consent would not have resulted 
in service termination; and

(4) the facility was licensed for adult foster care before March 1, 2003.
(e) The commissioner shall not issue a new adult foster care license under 

paragraph (d) after June 30, 2005. The commissioner shall allow a facility with an adult 
foster care license issued under paragraph (d) before June 30, 2005, to continue with a 
capacity of five or six adults if the license holder continues to comply with the 
requirements in paragraph (d).

Subd. 2b. Adult foster care; family adult day care. An adult foster care license 
holder licensed under the conditions in subdivision 2a may also provide family adult 
day care for adults age 55 or over if no persons in the adult foster or adult family day 
care program have a serious and persistent mental illness or a developmental disability. 
The maximum combined capacity for adult foster care and family adult day care is five 
adults, except that the commissioner may grant a variance for a family adult day care 
provider to admit up to seven individuals for day care services and one individual for 
respite care services, if all of the following requirements are met: (1) the variance 
complies with section 245A.04, subdivision 9; (2) a second caregiver is present 
whenever six or more clients are being served; and (3) the variance is recommended by 
the county social service agency in the county where the provider is located. A separate 
license is not required to provide family adult day care under this subdivision. Adult 
foster care homes providing services to five adults under this section shall not be 
subject to licensure by the commissioner of health under the provisions of chapter 144, 
144A, 157, or any other law requiring facility licensure by the commissioner of health.

[For text o f subds 3 to 6, see M.S.2002]

Subd. 7. Adult foster care; variance for alternate overnight supervision, (a) The
commissioner may grant a variance under section 245A.04, subdivision 9, to rule parts 
requiring a caregiver to be present in an adult foster care home during normal sleeping 
hours to allow for alternative methods of overnight supervision. The commissioner may 
grant the variance if the local county licensing agency recommends the variance and the 
county recommendation includes documentation verifying that:

(1) the county has approved the license holder’s plan for alternative methods of 
providing overnight supervision and determined the plan protects the residents’ health, 
safety, and rights;

(2) the license holder has obtained written and signed informed consent from each 
resident or each resident’s legal representative documenting the resident’s or legal 
representative’s agreement with the alternative method of overnight supervision; and
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(3) the alternative method of providing overnight supervision is specified for each 
resident in the resident’s: (i) individualized plan of care; (ii) individual service plan 
under section 256B.092, subdivision lb, if required; or (iii) individual resident place­
ment agreement under Minnesota Rules, part 9555.5105, subpart 19, if required.

(b) To be eligible for a variance under paragraph (a), the adult foster care license 
holder must not have had a licensing action under section 245A.06 or 245A.07 during 
the prior 24 months based on failure to provide adequate supervision, health care 
services, or resident safety in the adult foster care home.

History: !Sp2003 c 14 art 6 s 10-1.2

245A. 14 SPECIAL CONDITIONS FOR NONRESIDENTIAL PROGRAMS.
[For text o f subds 1 to 7, see M.S.2002]

Subd. 8. Experienced aides; child care centers, (a) An individual employed as an 
aide at a child care center may work with children without being directly supervised for 
an amount of time that does not exceed 25 percent of the child care center’s daily 
hours if:

(1) a teacher is in the facility;
(2) the individual has received first aid training within the last three years and 

CPR training within the last two years;
(3) the individual is at least 20 years old; and
(4) the individual has at least 4,160 hours of child care experience as a staff 

member in a licensed child care center or as the license holder of a family day care 
home, 120 days of which must be in the employment of the current company.

(b) A child care center that uses experienced aides under this subdivision must 
notify parents or guardians by posting the notification in each classroom that uses 
experienced aides, identifying which staff member is the experienced aide. Records of 
experienced aide usage must be kept on-site and given to the commissioner upon 
request.

(c) A  child care center may not use the experienced aide provision for one year 
following two determined experienced aide violations within a one-year period.

(d) A child care center may use one experienced aide per every four full-time child 
care classroom staff.

[For text of subds 9 to 11, see M.S.2002]

History: 2003 c 57 s 1 

245A.16 STANDARDS FOR COUNTY AGENCIES AND PRIVATE AGENCIES.
Subdivision 1. Delegation of authority to agencies, (a) County agencies and private 

agencies that have been designated or licensed by the commissioner to perform 
licensing functions and activities under section 245A.04, to recommend denial of 
applicants under section 245A.05, to issue correction orders, to issue variances, and 
recommend a conditional license under section 245A.06, or to recommend suspending 
or revoking a license or issuing a fine under section 245A.07, shall comply with rules 
and directives of the commissioner governing those functions and with this section. The 
following variances are excluded from the delegation of variance authority and may be 
issued only by the commissioner:

(1) dual licensure of family child care and child foster care, dual licensure of child 
and adult foster care, and adult foster care and family child care;

(2) adult foster care maximum capacity;
(3) adult foster care minimum age requirement;
(4) child foster care maximum age requirement;
(5) variances regarding disqualified individuals except that county agencies may 

issue variances under section 245C.30 regarding disqualified individuals when the 
county is responsible for conducting a consolidated reconsideration according to
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sections 245C.25 and 245C.27, subdivision 2, clauses (a) and (b), of a county maltreat­
ment determination and a disqualification based on serious or recurring maltreatment; 
and

(6) the required presence of a caregiver in the adult foster care residence during 
normal sleeping hours.

(b) County agencies must report information about disqualification reconsidera­
tions under sections 245C.25 and 245C.27, subdivision 2, clauses (a) and (b), and 
variances granted under paragraph (a), clause (5), to the commissioner at least monthly 
in a format prescribed by the commissioner.

(c) For family day care programs, the commissioner may authorize licensing 
reviews every two years after a licensee has had at least one annual review.

[For text o f subd. 2, see M.S.2002J

Subd. 3. Recommendations to the commissioner. The county or private agency 
shall not make recommendations to the commissioner regarding licensure without first 
conducting an inspection, study of the applicant, and evaluation pursuant to chapter 
245C. The county or private agency must forward its recommendation to the commis­
sioner regarding the appropriate licensing action within 20 working days of receipt of a 
completed application.

[For text o f subds 4 to 6, see M.S.2002]

History: 2003 c 15 art 1 s 33 

245A.22 INDEPENDENT LIVING ASSISTANCE FOR YOUTH.

[For text o f subds 1 and 2, see M.S.2002]

Subd. 3. Independent living plan. Unless an independent living plan has been 
developed by the local agency, the license holder shall develop a plan based on the 
client’s individual needs that specifies objectives for the client. The services provided 
shall include those specified in this section. The plan shall identify the persons 
responsible for implementation of each part of the plan. The plan shall be reviewed as 
necessary, but at least annually.

[For text o f subds 4 to 7S see M.S.2002]

History: lSp2003 c 14 an 11 s 11

245A.65 LICENSE HOLDER REQUIREMENTS GOVERNING MALTREATMENT 
OF VULNERABLE ADULTS.

[For text o f subds 1 and 2, see M.S.2002]

Subd. 3. Orientation of mandated reporters. The license holder shall ensure that 
each new mandated reporter, as defined in section 626.5572, subdivision 16, who is 
under the control of the license holder, receives an orientation within 72 hours of first 
providing direct contact services as defined in section 245C.02, subdivision 11, to a 
vulnerable adult and annually thereafter. The orientation and annual review shall 
inform the mandated reporters of the reporting requirements and definitions in 
sections 626.557 and 626.5572, the requirements of this section, the license holder’s 
program abuse prevention plan, and all internal policies and procedures related to the 
prevention and reporting of maltreatment of individuals receiving services.

History: 2003 c 1.5 art 1 s 33
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