
245A.02 HUMAN SERVICES LICENSING 62

CHAPTER 245A

HUMAN SERVICES LICENSING
245A .02 D efin itions.
245A .03 W h o  m u st b e  licensed.
245A .035 R ela tive  foster care; em ergency  license.
245A .04 A p plica tion  p ro ced u res .
245A .041 System s an d  records.
245A.05 D en ia l o f  app lication .
245A.0(1 C o rrec tio n  o rd e r  an d  c o n d itio n a l liccnse.
245A .07 S anctions.
245A .08 H earings.

245A.11 Special conditions fo r res id en tia l 
program s.

245A.13 Involuntary rece iversh ip  fo r  residen tia l 
program s.

245A.144 R ed u ctio n  o f risk o f  s u d d e n  in fan t d ea th  
syndrom e in child  c a re  p ro g ram s.

245A.16 S tan d ard s  for co u n ty  agencies and  private  
agencies.

24SA.02 DEFINITIONS.

Subdivision 1. Scope. The terms used in this chapter and chapter 245B have the 
meanings given them in this section.

[For text o f  subds 2 and 3, see M.S.2000J

Subd. 3a. Certification. “Certification” means the commissioner’s written authori
zation for a license holder licensed by the commissioner of human services or the 
commissioner of corrections to serve children in a residential program and provide 
specialized sendees based on certification standards in Minnesota Rules. The term 
“certification” and its derivatives have the same meaning and may be substituted for 
the term “licensure” and its derivatives in this chapter.

Subd. 9. License holder. “License holder” means an individual, corporation, 
partnership, voluntary association, or other organization that is legally responsible for 
the operation of the program, has been granted a license by the commissioner under 
this chapter or chapter 245B and the rules of the commissioner, and is a controlling 
individual.

[For text o f subds 10 lo 19, see M.S.2000]

History: 1Sp2001 c 9 art 14 s 4-6 

245A.03 WHO MUST BE LICENSED.

[For text o f  subd 1, see M.S.2000]

Subd. 2. Exclusion from liccnsure. This chapter does not apply to:
(1) residential or nonresidential programs that arc provided to a person by an 

individual who is related unless the residential program is a child foster care placement 
made by a local social seivices agcncy or a licensed child-placing agency, except as 
provided in subdivision 2a;

(2) nonresidential programs that are provided by an unrelated individual to 
persons from a single related family;

(3) residential or nonresidential programs that are provided to adults who do not 
abuse chemicals or who do not have a chemical dependency, a mental illness, mental 
retardation or a related condition, a functional impairment, or a physical handicap;

(4) sheltered workshops or work activity programs that are certified by the 
commissioner of economic security;

(5) programs for children enrolled in kindergarten to the 12th grade and prekin
dergarten special education in a school as defined in section 120A.22, subdivision 4, 
and programs serving children in combined special education and regular prekindergar
ten programs that are operated or assisted by the commissioner of children, families, 
and learning;

[For text o f subds 4 to 8, see M.S.2000]
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63 HUMAN SERVICES LICENSING 245A.03

(6) nonresidential programs primarily for children that provide care or supervision, 
without charge for ten or fewer days a year, and for periods of less than three hours a 
day while the child’s parent or legal guardian is in the same building as the nonresiden
tial program or present within another building that is directly contiguous to the 
building in which the nonresidential program is located;

(7) nursing homes or hospitals licensed by the commissioner of health except as 
specified under section 245A.02;

(8) board and lodge facilities licensed by the commissioner of health that provide 
services for five or more persons whose primary diagnosis is mental illness who have 
refused an appropriate residential program offered by a county agency. This exclusion 
expires on July 1, 1990;

(9) homes providing programs for persons placed there by a licensed agency for 
legal adoption, unless the adoption is not completed within two years;

(10) programs licensed by'the commissioner of corrections;1
(11) recreation programs for children or adults that operate for fewer than 40 

calendar days in a calendar year or programs operated by a park and recreation board 
of a city of the first class whose primary purpose is to provide social and recreational 
activities to school age children, provided the program is approved by the park and 
recreation board;

(12) programs operated by a school as defined in section 120A.22, subdivision 4, 
whose primary purpose is to provide child care to school-age children, provided the 
program is approved by the district’s school board;

(13) Head Start nonresidential programs which operate for less than 31 days in 
each calendar year;

(14) noncertified boarding care homes unless they provide services for five or more 
persons whose primary diagnosis is mental illness or mental retardation;

(15) nonresidential programs for nonhandicapped children provided for a cumula
tive total of less than 30 days in any 12-month period;

(16) residential programs for persons with mental illness, that are located in 
hospitals, until the commissioner adopts appropriate rules;

(17) the religious instruction of school-age children; Sabbath or Sunday schools: or 
the congregate care of children by a church, congregation, or religious society during 
the period used by the church, congregation, or religious society for its regular worship;

(18) camps licensed by the commissioner of health under Minnesota Rules, 
chapter 4630;

(19) mental health outpatient services for adults with mental illness or children 
with emotional disturbance;

(20) residential programs serving school-age children whose sole purpose is 
cultural or educational exchange, until the commissioner adopts appropriate rules;

(21) unrelated individuals who provide out-of-home respite care services to 
persons with mental retardation or related conditions from a single related family for 
no more than 90 days in a 12-month period and the respite care services are for the 
temporary relief of the person’s family or legal representative;

(22) respite care services provided as a home and community-based service to a 
person with mental retardation or a related condition, in the person’s primary 
residence;

(23) community support services programs as defined in. section 245.462, subdivi
sion 6, and family community support services as defined in section 245.4871, subdivi
sion 17;

(24) the placement of a child by a birth parent or legal guardian in a preadoptive 
home for purposes of adoption as authorized by section 259.47;

(25) settings registered under chapter 144D which provide home care services 
licensed by the commissioner of health to fewer than seven adults: or
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245A.03 HUMAN SERVICES LICENSING 64

(26) consumer-directed community support scrvice funded under the Medicaid 
waiver for persons with mental retardation and related conditions when the individual 
who provided the service is:

(i) the same individual who is the direct payee of these specific waiver funds or 
paid by a fiscal agent, fiscal intermediary, or employer of record; and

(ii) not otherwise under the control of a residential or nonresidential program that 
is required to be licensed under this chapter when providing the service.

For purposes of clause (6), a building is directly contiguous to a building in which 
a nonresidential program is located if it shares a common wall with the building in 
which the nonresidential program is located or is attached to that building by skyway, 
tunnel, atrium, or common roof.

[For text o f  subd 2a, see M.S.2000[

Subd. 2b. Exception. The provision in subdivision 2, clause (2), does not apply to:
(1) a child care provider who as an applicant for licensure or as a license holder 

has received a license denial under section 245A.05, a conditional license under section 
245A.06, or a sanction under section 245A.07 from the commissioner that has not been 
reversed on appeal; or

(2) a child care provider, or a child care provider who has a household member 
who, as a result of a licensing process, has a disqualification under this chapter that has 
not been set aside by the commissioner.

[For text o f  subds 3 to 5, see M.S.2000]

Subd. 6. Right to seek certification. Nothing in this section shall prohibit a 
residential program licensed by the commissioner of corrections to serve children, that 
is excluded from licensure under subdivision 2. clause (10), from seeking certification 
from the commissioner of human services under this chapter for program services for 
which certification standards have been adopted.

History: lSp200l c 9 art 14 s 7-9

245A.035 RELATIVE FOSTER CARE; EMERGENCY LICENSE.
Subdivision 1. G rant of emergency Iicensc. Notwithstanding section 245A.03, 

subdivision 2a, a county agency may place a child for foster care with a relative who is 
not licensed to provide foster care, provided the requirements of subdivision 2 arc met. 
As used in this section, the term “relative” has the meaning given it under section 
260C.007, subdivision 27.

[For text o f  subds 2 to 6, see M.S.2000]

History: 2001 c 17S art I 's  44; !Sp2001'c 9 art 14 s 10 

245A.04 APPLICATION PROCEDURES.

[For text o f subds 1 and 2, see M.S.2000],

Subd. 3. Background study of the applicant; definitions, (a) Individuals and 
organizations that are required in statute to initiate background studies under this 
section shall comply with the following requirements:

(1) Applicants for licensure, license holders, and other entities as provided in this 
section must submit completed background study forms to the commissioner before 
individuals specified in paragraph (c), clauses (1) to (4), (6), and (7), begin positions 
allowing direct contact in any licensed program.

(2) Applicants and license holders under the jurisdiction of other state agencies 
who are required in other statutory sections to initiate background studies under this 
section must submit completed background study forms to the commissioner prior to 
the background study subject beginning in a position allowing direct contact in the 
licensed program, or where applicable, prior to being employed.
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65 HUMAN SERVICES LICENSING 24SA.04

(3) Organizations required to initiate background studies under, section 256B.0627 
for individuals described in paragraph (c), clause (5). must submit a completed 
background study form to the commissioner before those individuals begin a position 
allowing direct contact with persons served by the organization. The commissioner shall 
recover the cost of these background studies through a fee of no more than $12 per 
study charged to the organization responsible for submitting the background study 
form. The fees collected under this paragraph are appropriated to the commissioner for 
the purpose of conducting background studies.

Upon receipt of the background study forms from the entities in clauses (1) to (3). 
the commissioner shall complete the background study as specified under this section 
and provide .notices required in subdivision 3a. Unless otherwise specified, the subject 
of a background study may have direct contact with persons served by a program after 
the background study form is mailed or submitted to the commissioner pending 
notification of the study results under subdivision 3a. A county agency may accept a 
background study completed by the commissioner under this section in place of the 
background study.required under section 245A.16, subdivision 3. in programs with joint 
licensure as home and community-based services and adult foster care for people with 
developmental disabilities when the license holder does not reside in the foster care, 
residence and the subject of the study has been continuously affiliated’with the license 
holder since the date of the commissioner’s study.

(b) The definitions in this paragraph apply only to subdivisions 3 to :3e.
(1) “Background study” means the review of records conducted by the commis

sioner to determine whether a subject is disqualified from direct contact with persons 
served by a program, and where specifically provided in statutes, w hether a subject is 
disqualified from having access to persons served by a program.

(2) “Continuous, direct supervision” means an individual is within sight or hearing 
of the supervising person to the extent that supervising person is capable at all times of 
intervening to protect the health and safety of the persons served by the program.

(3) “Contractor” means any person, regardless of employer, who is providing 
program sendees for hire under the control of the provider.

(4) “Direct contact” means providing face-to-face care, training, supervision, 
counseling, consultation, or medication assistance to persons served by the program.

(5) “Reasonable cause” means information or circumstances exist which provide 
the commissioner with articulable suspicion that further pertinent information may 
exist concerning a subject. T he’ commissioner has reasonable cause when, but not 
limited to, the commissioner has received a report from the subject, the license holder, 
or a third party ..indicating that the subject has. a history that would disqualify the person 
or that may pose a risk to the health or safety of persons receiving services.

(6) “Subject of a background study” means an individual on whom a background; 
study is required or completed.

(c) The applicant, license holder, registrant under section 144A.71, subdivision 1, 
bureau of criminal apprehension, commissioner of health, and county agencies, after 
written notice to the individual who is the subject of the study, shall help, with the study 
by giving the commissioner criminal conviction data and reports about the m altreat
ment of adults substantiated under section 626.557 and the m altreatm ent of minors in 
licensed programs substantiated under section 626.556. The individuals to be studied 
shall include:

(1) the applicant;
(2) persons age 13 and over living in the household where the licensed program 

will be provided;
(3) current employees or contractors of the applicant who will have direct contact 

with persons served by the facility, agency, or program; •
(4) volunteers or student volunteers who have direct contact with persons served 

by the program to provide program services, if the contact is not directly supervised by 
the individuals listed in clause (1) or (3);
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245A.04 HUMAN SERVICES LICENSING 66

(5) any person required under scction 256B.0627 to have a background study 
completed under this section;

(6) persons ages 10 to 12 living in the household where the licensed services will 
be provided' when the commissioner has reasonable cause; and

(7) persons who, without providing direct contact services at a licensed program, 
may have linsupervised access to children or vulnerable adults receiving services from 
the program licensed to provide family child care for children, foster care for children 
in the provider’s own home, or foster care or day care services for adults in the 
provider’s own home when the commissioner has reasonable cause.

(d) According to paragraph (c), clauses (2) and (6), the commissioner shall review 
records from the juvenile courts. For persons under paragraph (c), clauses (1), (3),' (4),
(5), and (7), who are ages 13 to 17, the commissioner shall review records from the 
juvenile courts when the commissioner has reasonable cause. The juvenile courts shall 
help with the study by giving the commissioner existing juvenile court records on 
individuals described in paragraph (c), clauses (2), (6), and (7), relating to delinquency 
proceedings held within either the five years immediately preceding the background 
study or the five years immediately preceding the individual’s 18th birthday, whichever 
time period is longer. The commissioner shall destroy juvenile records obtained 
pursuant to this subdivision when the subject of the records reaches age 23.

(e) Beginning August 1, 2001, the commissioner shall conduct all background 
studies required under this chaptcr and initiated by supplemental nursing services 
agencies registered under section 144A.71, subdivision I. Studies for the agencies must 
be initiated annually by each agency. The commissioner shall conduct the background 
studies according to this chapter. The commissioner shall recover the cost of the 
background studies through a fee of no more than SS per study, charged to the 
supplemental nursing services agency. The fees collected under this paragraph are 
appropriated to the commissioner for the purpose of conducting background studies.

(f) For purposes of this section, a finding that a delinquency petition is proven in 
juvenile court shall be considered a conviction in state district court.

(g) A study of an individual in paragraph (c), clauses (1) to (7), shall be conducted 
at least upon application for initial liccnse for all license types or registration under 
section 144A.71, subdivision 1, and at reapplication for a license or registration for 
family child care, child foster care, and adult foster care. The commissioner is not 
required to conduct a study of an individual at the time of reapplication for a license or 
if the individual has been continuously affiliated with a foster care provider licensed by 
the commissioner of human services and registered under chapter J44D, other than a 
family day care or foster care license, if: (i) a study of the individual was conducted 
either at the time of initial licensure or when the individual became affiliated with the 
license holder; (ii) the individual has been continuously affiliated with the liccnse 
holder since the last study was conducted; and (iii) the procedure described in 
paragraph (j) has been implemented and was in effect continuously since the last study 
was conducted. For the purposes of this section, a physician licensed under chapter 147 
is considered to be continuously affiliated upon the license holder’s receipt from the 
commissioner of health or human services of the physician’s background study results. 
For individuals who are required to have background studies under paragraph (c) and 
who have been continuously affiliated with a foster care provider that is licensed in 
more than one county, criminal conviction data may be shared among those counties in 
which the foster care programs are licensed. A county agency’s receipt of criminal 
conviction data from another county agency shall meet the criminal data background 
study requirements of this section.

(h) The commissioner may also conduct studies on individuals specified in 
paragraph (c), clauses (3) and (4), when the studies are initiated by:

(i) personnel pool agencies;
(ii) temporary personnel agencies;
(iii) educational programs that train persons by providing direct contact services in 

licensed programs; and
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(iv) professional services agencies that arc not licensed and which contract with 
licensed programs to provide direct contact services or individuals who provide direct 
contact services.

(i) Studies on individuals in paragraph (h), items (i) to (iv), must be initiated 
annually by these agencies, programs, and individuals. Except as provided in paragraph
(a), clause (3), no applicant, license holder, or individual who is the subject of the study 
shall pay any fees required to conduct the study.

(1) At the option of the licensed facility - rather than initiating another background 
study on an individual required to be studied who has indicated to the licensed facility 
that a background study by the commissioner was previously completed, the facility 
rriay make a request to the commissioner for documentation of the individual’s' 
background study status, provided that:

(1) the facility makes this request using a form provided by the commissioner;
(ii) in making the request the facility informs the commissioner that either:
(A) the individual has been continuously affiliated with a licensed facility since the 

individual’s previous background study was completed, or since October 1, 1995, 
whichever is shorter; or

(B) the individual is affiliated only with a personnel pool agency, a temporary 
personnel agency, an educational program that trains persons by providing direct 
contact services in licensed programs, or a professional services agency that is not 
licensed and which contracts with licensed programs to provide direct contact services 
or individuals who provide direct contact services; and

(iii) the facility provides notices to the individual as required in paragraphs (a) to 
(j), and that the facility is requesting.written notification of the individual’s background 
study status from the.commissioner.

(2) The commissioner shall respond to each request under paragraph (1) with a 
written., or electronic notice to the facility and the study subject. If the commissioner 
determines that a background study is necessary, the study shall be completed without 
further request from a licensed agency or notifications to the study subject.

(3) When a background study is being initiated by a licensed facility or a foster 
care provider that is also registered under chapter 144D, a study subject affiliated with- 
multiple licensed facilities may attach to. the background study form a cover letter 
indicating the additional facilities’ names, addresses, and background study identifica
tion numbers. When the commissioner receives such notices, each facility identified by 
the background study subject shall be notified of the study results. The background 
study notice sent to the subsequent agencies shall satisfy those facilities’ responsibilities 
for initiating a background study on that individual. .

(j) If an individual who is affiliated with a program or facility regulated by the 
departm ent of human services or department of health or who is affiliated with any 
type of home care agency or provider of personal care assistance services, is convicted 
of a crime constituting a disqualification under subdivision 3d, the probation officer or 
corrections agent shall notify the commissioner of the conviction. For the purpose of 
this paragraph, “conviction” has the meaning given it in section 609.02, subdivision 5. 
The.commissioner, in consultation with the commissioner of corrections, shall develop 
forms and information necessary to implement this paragraph and shall provide the 
forms and information to the commissioner of corrections for distribution to local 
probation officers and corrections agents. The commissioner shall inform individuals 
subject to a background study that criminal convictions for disqualifying crimes will be 
reported to the commissioner by the corrections system. A  probation officer, correc
tions agent, or corrections agency is not civilly or' criminally liable for disclosing or 
failing to disclose the information required by this paragraph. Upon receipt of 
disqualifying information, the commissioner shall provide the notifications required in 
subdivision 3a, as appropriate to agencies on record as having initiated a background 
study or making a request for documentation of the background study status of the 
individual. This paragraph does not apply to family day care and child foster care 
programs.
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(k) The individual who is the subject of the study must provide the applicant or 
license holder with sufficient information to ensure an accurate study including the 
individual's first, middle, and last name and all other names by which the individual has. 
been known; home address, city, county, and state of residence for the past five years; 
zip code; sex; date of birth; and driver’s license number or state identification number. 
The applicant or license holder shall provide this information about an individual in 
paragraph (c), clauses (1) to (7), on forms prescribed by the commissioner. By January 
1, 2000, for background studies conducted by the department of human services, the 
commissioner shall implement a system for the electronic transmission of: (1) back
ground study information to the commissioner; and (2) background study results to the, 
license holder. The commissioner may request additional information of the individual, 
which shall be optional for the individual to provide, such as the individual’s social 
security num ber or race.

(1) For programs directly licensed by the commissioner, a study must include 
information related to names of substantiated perpetrators of maltreatment of vulnera
ble adults that has been received by the commissioner as required under section
626.557, subdivision 9c, paragraph (i), and the commissioner’s records relating to the 
maltreatm ent of minors in licensed programs, information from juvenile courts as 
required in paragraph (c) for persons listed in paragraph (c), clauses (2), (6). and (7), 
and information from the bureau of criminal apprehension. For child foster care, adult 
foster care, and family day care homes, the study must include information from the 
county agency’s record of substantiated maltreatment of adults, and the maltreatment 
of minors, information from juvenile courts as required in paragraph (c) for persons 
listed in paragraph (c), clauses (2), (6), and (7), and information from the bureau of 
criminal apprehension. The commissioner may also review arrest and investigative 
information from the bureau of criminal apprehension, the commissioner of health, a 
county attorney, county sheriff, county agency, local chief of police, other states, the 
courts, or the Federal Bureau of Investigation if the commissioner has reasonable cause 
to believe the information is pertinent to the disqualification of an individual listed in 
paragraph (c), clauses (1) to (7). The commissioner is not required to conduct more 
than one review of a subject’s records from the Federal Bureau of Investigation if a 
review of the subject’s criminal history with the Federal Bureau of Investigation has 
already been completed by the commissioner and there has been no break in the 
subject’s affiliation with the license holder who initiated the background study.

(m) When the commissioner has reasonable cause to believe that further pertinent 
information may exist on the subject, the subject shall provide a set of classifiable 
fingerprints obtained from an authorized law enforcement agency. For purposes of 
requiring fingerprints, the commissioner shall be considered to have reasonable cause 
under, but not limited to, the following circumstances:

(1) information from the bureau of criminal apprehension, indicates that the 
subject is a multistate offender;

(2) information from the bureau of criminal apprehension indicates that multistate 
offender status is undetermined; or

(3) the commissioner has received a report from the subject or a third party 
indicating that the subject has a criminal history in a jurisdiction other than Minnesota.

(n) The failure or refusal of an applicant, license holder, or registrant under 
section 144A.71, subdivision 1, to cooperate with the commissioner is reasonable cause 
to disqualify a subject, deny a license application or immediately suspend, suspend, or 
revoke a license or registration. Failure or refusal of an individual to cooperate with 
the study is just cause for denying or terminating employment of the individual if the 
individual’s failure or refusal to cooperate could cause the applicant’s application to be 
denied or the license holder’s license to be immediately suspended, suspended, or 
revoked.

(o) The commissioner shall not consider an application to be complete until all of 
the information required to be provided under this subdivision has been received.
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(p) No person in paragraph (c), clauses (1) to (7), who is disqualified as a result of 
this section may be retained by the agency in a position involving direct contact with 
persons served by the program or in a position allowing access to persons served by the 
program as provided for in statutes,. unless the commissioner has provided written 
notice to the agency stating that:

(1) the individual may remain in direct contact during the period in which the 
individual may request reconsideration as provided in subdivision 3a, paragraph (b), 
clause (2) or (3);

(2) the individual’s disqualification has been set aside for that agency as provided 
in subdivision 3b. paragraph (b); or

(3) the license holder has been granted a variance for the disqualified individual 
under subdivision 3e.

(q)Term ination of persons in paragraph (c), clauses (1) to (7), made in good faith 
reliance on a notice of disqualification provided by the commissioner shall not subject 
the applicant' or license holder to civil liability.

(r) The commissioner may establish records to fulfill the requirements of this 
section.

(s) The commissioner may not disqualify an individual subject to a study under this 
section because that person has, or. has had, a mental illness as defined in section 
245.462, subdivision 20.

(t) An individual subject to disqualification under this subdivision has the applica
ble rights in subdivision 3a, 3b, or 3c.

(u) For the purposes of background studies completed b y . tribal organizations 
performing licensing activities otherwise required of the commissioner under this 
chaptcr, after obtaining consent from the background study subject, tribal licensing 
agcncies shall have access lo criminal history data in the same m anner as county' 
licensing agencics and private licensing agencies under this chapter.

Subd. 3a. Notification to subject and license holder of study results; determination 
of risk of harm, (a) Within 15 working days, the commissioner shall notify the 
applicant, license holder, or registrant under section 144A.71, subdivision 1, and the 
individual who is the subject of the study, in writing or by electronic' transmission, of 
the results of the study or that more time is needed to complete the study. When the 
study is completed, a notice that the study was undertaken and completed shall be 
maintained in the personnel files of the program. For studies on individuals pertaining 
to a liccnse to provide family day care or group family day care, foster care for children 
in the provider’s own home, or foster care o r  day. care, services for adults in the 
provider’s own home,' the commissioner is not required to provide a separate notice of 
the background study results to the individual who is the subject of the study unless the 
study results in a disqualification of the individual.

The commissioner shall notify the individual studied if the information in the study 
indicates the individual is disqualified from direct contact with persons served by the; 
program. The commissioner shall disclose the information causing disqualification and 
instructions on how to request a reconsideration of the disqualification to the individual 
studied. An applicant or license holder who is not the subject of the study shall be 
informed that the commissioner has found information that disqualifies the subject 
from direct contact with persons served by the program. However, only the individual 
studied must be informed of the information contained in the subject’s background 
study unless the . basis for the disqualification is failure to cooperate, substantiated 
maltreatment under section 626.556 or 626.557, the Data Practiccs Act provides for 
release of the information, or the individual studied authorizes the release of the 
information. When a disqualification is based on the subject’s failure to cooperate with 
the background study or substantiated maltreatment under section 626.556 or 626.557, 
the agency that initiated the study shall be informed by the commissioner of the reason, 
for the disqualification.

(b) Except as provided in subdivision 3d, paragraph (b), if the commissioner 
determines that the individual studied has. a disqualifying characteristic, the commis
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sioner shall review the information immediately available and make a determination as 
to the subject’s immediate risk of harm to persons served by the program where the 
individual studied will have direct contact. The commissioner.shall consider all relevant 
information available, including the following factors in determining the immediate risk 
of harm: the recency of the disqualifying characteristic; the recency of discharge from 
probation for the crimes; the number of disqualifying characteristics; the intrusiveness 
or violence of the disqualifying characteristic; the vulnerability of the victim involved in 
the disqualifying characteristic; and the similarity of the victim to the persons served by 
the program where the individual studied, will have direct contact. The commissioner 
may determine that the evaluation of the information immediately available gives the 
commissioner reason to believe one of the following:

(1) The individual poses an imminent risk of harm to persons served by the 
program where the individual studied will have direct contact. If the commissioner 
determines that an individual studied poses an imminent risk of harm to persons served 
by the program where the individual studied will have direct contact, the individual and 
the license holder must be sent a notice of disqualification. The commissioner shall 
order the license holder to immediately remove the individual studied from direct 
contact. The notice to the individual studied must include an explanation of the basis of 
this determination.

(2) The individual poses a risk of harm requiring continuous, direct supervision 
while providing direct contact seivices during the period in which the subject may 
request a reconsideration. If the commissioner determines that an individual studied 
poses a risk of harm that requires continuous, direct supervision, the individual and the 
license holder must be sent a notice of disqualification. The commissioner shall order 
the license holder to immediately remove the individual studied from direct contact 
services or assure that the individual studied is within sight or hearing of another staff 
person when providing direct contact services during the period in which the individual 
may request a reconsideration of the disqualification. If the individual studied does not 
submit a timely request for reconsideration, or the individual submits a timely request 
for reconsideration, but the disqualification is not set aside for that license holder, the 
license holder will be notified of the disqualification and ordered to immediately 
remove the individual- from any position allowing direct contact with persons receiving 
services from the license holder.

(3) The individual does not pose an imminent risk of harm or a risk of harm 
requiring continuous, direct supervision while providing direct contact services during 
the period in which the subject may request a reconsideration. If the commissioner 
determines that an individual studied does not pose a risk of harm that requires 
continuous, direct supervision, only the individual must be sent a notice of disqualifica
tion. The license holder must be sent a notice that more time is needed to complete the 
individual’s background study. If the individual studied submits a timely request for 
reconsideration, and if the disqualification is set aside for that license holder, the 
license holder will receive the same notification received by license holders in cases 
where the individual studied has no disqualifying characteristic. If the individual studied 
does not submit a timely request for reconsideration, or the individual submits a timely 
request for reconsideration, but the disqualification is not set aside for that license 
holder, the license holder will be notified of the disqualification and ordered to 
immediately remove the individual from any position allowing direct contact with 
persons receiving services from the license holder.

(c) County licensing agencies performing duties under this subdivision may devel
op an alternative system for determining the subject’s immediate risk of harm to 
persons served by the program, providing the notices under paragraph (b), and 
documenting the action taken by the county licensing agency. Each county licensing1 
agency’s implementation of the alternative system is -subject to approval by the 
commissioner. Notwithstanding this alternative system, county licensing agencies shall 
complete the requirements of paragraph (a).

Subd. 3b. Reconsideration of disqualification, (a) The individual who is the subject 
of the disqualification may request a reconsideration of the disqualification.

MINNESOTA STATUTES 2001 SUPPLEMENT

Copyright © 2001 Revisor of Statutes, State of Minnesota. All Rights Reserved.
                                                                



71 HUMAN SERVICES LICENSING 245A.0-J

The individual must submit the request for reconsideration to the commissioner in 
writing. A request for reconsideration for an individual who has been sent a notice of 
disqualification under subdivision 3a, paragraph (b). clause (1) or (2). must be 
submitted within 30 calendar days of the disqualified individual’s receipt of the notice 
of disqualification. Upon showing that the information in clause (I) or (2) cannot be 
obtained within 30 days, the disqualified individual may request additional time, not to 
exccecl 30 days, to obtain that information. A request for reconsideration for an 
individual who has been sent a notice of disqualification under subdivision 3a, 
paragraph (b), clause (3), must be submitted within 15 calendar days of the disqualified 
individual's receipt of the notice of disqualification. An individual who was determined 
to have maltreated a child under section 626.556 or a vulnerable adult under section
626.557, and who was disqualified under this section on the basis of serious or recurring 
maltreatment, may request reconsideration of both the m altreatm ent and the disqualifi
cation determinations. The request for reconsideration of the m altreatm ent determ ina
tion and the disqualification must be submitted within 30 calendar days of the 
individual’s receipt of the notice of disqualification. Removal of a disqualified individu
al from direct contact shall be ordered if the individual does not request reconsidera
tion within the prescribed time, and for an individual who submits a timely request for 
reconsideration, if the disqualification is not set aside. The individual must present 
information showing that:

(1) the information the commissioner relied upon is incorrect or inaccurate. If the 
basis of a reconsideration request is that a maltreatment determ ination or disposition 
under section 626.556 or 626.557 is incorrect, and the commissioner has issued a final 
order in an appeal of that determination or disposition under section 256.045 or 
245A.08, subdivision 5, the commissioner’s order is conclusive on the issue of maltreat
ment. If the individual did not request reconsideration of the m altreatm ent determina
tion, the maltreatment determination is deemed conclusive; or

(2) the subject of the study does not pose a risk of harm to any person served by 
the applicant, license holder, or registrant under section 144A.71, subdivision L

(b) The commissioner shall rescind the disqualification -if the commissioner finds 
that the information relied .on .to disqualify the subject is incorrect. The commissioner 
may set aside the disqualification under this section if the commissioner finds that the 
individual does not pose a- risk of harm to any person served by the applicant, license 
holder, or registrant under section 144A.71, subdivision 1. In determining that an 
individual does not pose a risk of harm, the commissioner shall consider the nature, 
severity, and consequences of the event or events that lead to disqualification, w'hether 
there is more than one disqualifying event, the age and vulnerability of the victim at the 
time of the event, the harm suffered by the victim, the similarity between the victim 
and persons served by the program, the time elapsed without a repeat of the same or 
similar event, documentation of successful completion by the individual studied of 
training or. rehabilitation pertinent to the event, and any other information relevant to 
reconsideration. In reviewing a disqualification under this section, the commissioner 
shall give preeminent weight to the safety of each person to be served by the license 
holder, applicant, or registrant under section 144A.71, subdivision 1, over the interests 
of the license holder, applicant, or registrant under section 144A.71, subdivision 1.

(c) Unless the information the commissioner relied on in disqualifying an individu
al is incorrect, the commissioner may not set aside the disqualification of an individual 
in connection with a license to provide family day care for children, foster care for 
children in the provider’s own home, or foster care or day care services for adults in the 
providers own home if:

(1) less than ten years have passed since the discharge of the sentence imposed for 
the offense; and the individual has been convicted of a violation of any offense listed in 
sections 609.20 (manslaughter in the first degree), 609.205 (manslaughter in the second 
degree), criminal vehicular homicide under 609.21 (criminal vehicular homicide and 
injury), 609.215 (aiding suicide or aiding attempted suicide), felony violations under
609.221 to 609.2231 (assault in the first, second, third, or fourth degree), 609.713 
(terroristic threats), 609.235 (use of drugs to injure or to facilitate crime), 609.24
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(simple robbery), 609.245 (aggravated robber}'), 609.25 (kidnapping), 609.255 (false 
imprisonment), 609.561 or 609.562 (arson in the first or second degree), 609.71 (riot), 
burglary in the first or second degree under 609.582 (burglar}'), 609.66 (dangerous 
weapon), 609.665 (spring guns), 609.67 (machine guns and short-barreled shotguns), 
609.749 (harassment; stalking), 152.021 or 152.022 (controlled substance crime in the 
first or second degree), 152.023, subdivision 1,. clause (3) or (4), or subdivision 2, clause
(4) (controlled substance crime in the third degree), 152.024, subdivision 1, clause (2),
(3), or (4) (controlled substance crime iii the fourth degree), 609.224, subdivision 2, 
paragraph (c) (fifth-degree assault by a 1 caregiver against a vulnerable adult), 609.228 
(great bodily harm causcd by distribution' of drugs), 609.23 (mistreatment of persons 
confined), 609.231 (mistreatment of residents or patients), 609.2325 (criminal abuse of 
a vulnerable adult), 609.233 (criminal neglect of a vulnerable adult), 609.2335 (financial 
exploitation of a vulnerable adult), 609.234 (failure to report), 609.265 (abduction), 
609.2664 to 609.2665 (manslaughter of an unborn child in the first or second degree),
609.267 to 609.2672 (assault of an unborn child in the first, second, or third degree),
609.268 (injury or death of an unborn child in the commission of a crime), 617.293 
(disseminating or displaying harmful material to minors), a felony level conviction 
involving alcohol or drug use, a gross misdemeanor offense under 609.324, subdivision 
1 (other prohibited acts), a gross misdemeanor offense under 609.378 (neglect or 
endangerment of a child), a gross misdemeanor offense under 609.377 (malicious 
punishment of a child), 609.72, subdivision 3 (disorderly conduct against a vulnerable 
adult); or an attempt or' conspiracy to commit any of these offenses, as each of these 
offenses is defined in M innesota Statutes; or an offense in any other state, the elements 
of which are substantially similar to the elements of any of the foregoing offenses;

(2) regardless of how much time has passed since the involuntary termination of 
parental rights under section 260C.301 or the discharge of the sentence imposed for the 
offense, the individual was convicted of a violation of any offense listed in sections
609.185 to 609.195 (murder in the first, second, or third degree), 609.2661 .to 609.2663 
(murder of an unborn child in the first, second, or third degree), a felony offense under 
609.377 (malicious punishment of a child), a felony offense under 609.324, subdivision 1 
(other prohibited acts), a felony offense under 609.378 (neglect'or endangerment of a 
child), 609.322 (solicitation, inducement, and promotion of prostitution), 609.342 to 
609.345 (criminal sexual conduct in the first, second, third, or fourth degree), 609.352 
(solicitation of children to engage in sexual conduct), 617.246 (use of minors in a sexual 
performance), 617.247 (possession of pictorial representations of a minor), 609.365 
(incest), a felony offense under sections 609.2242 and 609.2243 (domestic assault), a 
felony offense of spousal abuse, a felony offense of child abuse or neglect; a felony 
offense of a crime against children, or an attem pt or conspiracy to commit any of these 
offenses as defined in M innesota Statutes, or an offense in any other state, the 
elements of which are substantially similar to any of the foregoing offenses;

(3) within the seven years preceding the study, the individual committed an act 
that constitutes maltreatm ent of a child under section 626.556, subdivision lOe, and 
that resulted in substantial bodily harm as defined in section 609.02, subdivision 7a, or 
substantial mental or emotional harm as supported by competent psychological or 
psychiatric evidence; or

(4) within the seven years preceding the study, the individual was determined 
under section 626.557 to be the perpetrator of a substantiated incident of maltreatment 
of a vulnerable adult that resulted in substantial bodily harm as defined in section 
609.02, subdivision 7a, or substantial mental or emotional harm as supported by 
competent psychological or psychiatric evidence.

In the case of any ground for disqualification under clauses (1) to (4), if the act 
was committed by an individual other than the applicant, license holder, or registrant 
under section 144A.71, subdivision 1, residing in the applicant’s or license holder’s 
home, or the home of a registrant under section 144A.71, subdivision 1, the applicant, 
license holder, or registrant under section 144A.71, subdivision 1, may seek reconsider
ation when the individual who committed the act no longer resides in the home.
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The disqualification periods provided under clauses (1), (3), and (4) are the 
minimum applicable disqualification periods. The commissioner may determine that an. 
individual should continue to be. disqualified from licensure or registration under 
section 144A.71, subdivision 1, because the license holder, applicant, or .registrant 
under section '144A.71, subdivision 1, poses a risk of harm to a person served by that 
individual after the minimum disqualification period has .passed.

(d) The commissioner shall respond in writing or by electronic transmission to all 
reconsideration requests for which the basis for the request is that the information 
relied upon by the commissioner to disqualify is incorrect or inaccurate within 30 
working days of receipt of a request and all relevant information. If the basis for the 
request is that the individual does not p o se ' a risk of harm, the commissioner shall 
respond to the request within 15 working days after receiving the request for reconsid
eration and a ir relevant information. If the request is based on both the correctness or 
accuracy of the information relied on to disqualify the individual and the risk of harm, 
the commissioner shall respond to the request within 45 working days after receiving 
the request for reconsideration and all relevant information. If the disqualification is 
set aside, the commissioner shall notify the applicant or license holder in writing or by 
electronic transmission of the decision.

(e) Except as provided.in subdivision 3c, if a disqualification is not set aside or is 
not rescinded, an individual who. was disqualified bn the basis of a preponderance of 
evidence that the individual committed an act or acts that m eet the definition of any of 
the crimes lists in subdivision 3d, paragraph (a), clauses (1) to (4); or for failure to 
make required reports under section 626.556, subdivision 3, or 626.557, subdivision 3, 
pursuant to subdivision 3d, paragraph (a), clause (4), may request a fair hearing under 
section 256.045. Except as provided under subdivision 3c, the commissioner’s final 
order for an individual under this paragraph is conclusive on the issue of maltreatment 
and disqualification, including for purposes of subsequent studies conducted under 
subdivision 3, and is the only administrative appeal of the final agency determination, 
specifically, including a challenge to the accuracy and completeness of data under 
section 13.04.

(f) Except as provided under subdivision 3c, if an individual was disqualified on the 
basis of a determination of maltreatment under section 626.556 or 626.557, which was 
serious or recurring, and the individual has requested reconsideration of the m altreat
ment determination under section 626.556, subdivision lOi, or 626.557, subdivision 9d, 
and also requested reconsideration of the disqualification under this subdivision, 
reconsideration of the maltreatment determination and reconsideration of the disquali
fication shall be consolidated into, a single reconsideration. For maltreatm ent and 
disqualification determinations made by county agencies, the consolidated reconsidera
tion shall be conducted by the county agency. Except as provided under subdivision 3c, 
if an individual who was disqualified on the basis of serious or recurring maltreatment 
requests a fair hearing on the maltreatment determination under section 626.556, 
subdivision lOi, or 626.557, subdivision 9d, the scope of the fair hearing under section
256.045 shall include the maltreatment determination and the disqualification. Except 
as provided u n d e r. subdivision 3c, the commissioner’s final order for an individual 
under this paragraph is conclusive, on the issue of m altreatm ent and disqualification, 
including for purposes of subsequent studies conducted under subdivision 3, and is the 
only administrative appeal of the final agency determination, specifically, including a 
challenge to the accuracy and completeness of data under section 13.04.

Subd. 3c. Contested case, (a) Notwithstanding subdivision 3b, paragraphs (e) and
(f), if a disqualification is not set aside, a person who is an employee of an employer, as 
defined in section 179A.03, subdivision 15, may request a contested case hearing under, 
chapter 14. If the disqualification which was not set aside or was not rescinded was 
based on a maltreatm ent determination, the scope of the contested case hearing shall 
include the maltreatment determination and the disqualification. In such cases, a fair 
hearing shall not be conducted under section 256.045. Rules adopted under this 
chapter may not preclude an employee in a contested case hearing for disqualification
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from submitting evidence concerning information gathered under subdivision 3, para
graph-^).

(b) If a disqualification for which reconsideration was requested and which was not 
set aside or was not rescinded under subdivision 3b is the basis for a denial of a license 
under section 245A.05 or a licensing sanction under section 245A.07, the license holder 
has the right to a contested case hearing under chapter 14 and Minnesota Rules, parts
1400.8510 to 1400.8612 and successor rules. The appeal must be submitted in accor
dance with section 245A.05 or 245A.07, subdivision 3. As provided for under section 
245A.08, subdivision 2a. the scope of the consolidated contested case hearing shall 
include the disqualification and the licensing sanction or denial of a license. If the 
disqualification was based on a determination of substantiated serious or recurring 
maltreatment under section 626.556 or 626.557, the appeal must be submitted in 
accordance with sections 245A.07, subdivision 3, and 626.556, subdivision lOi, or
626.557, subdivision 9d. As provided for under section 245A.08, subdivision 2a. the 
scope of the contested case hearing shall include the maltreatment determination, the 
disqualification, and . the licensing sanction or denial of a license. In such cases, a fair 
hearing shall not be conducted under section 256.045.

(c) If a maltreatment determ ination or disqualification, which was not set aside or 
was not rescinded under subdivision 3b, is the basis for a denial of a license under 
section 245A.05 or a licensing sanction under section 245A.07, and the disqualified 
subject is an individual other than the license holder and upon whom a background 
study must be conducted under subdivision 3, the hearing of all parties may be 
consolidated into a single contested case hearing upon consent of all parties and the 
administrative law judge.

(d) The commissioners final order under section 245A.08, subdivision 5, is 
conclusive on the issue of m altreatm ent and disqualification, including for purposes of 
subsequent background studies. The contested case hearing under this subdivision is 
the only administrative appeal of the final agcncy determination, specifically, including 
a challenge to the accuracy and completeness of data under section 13.04.

Subd. 3d. Disqualification, (a) Upon receipt of information showing, or when a 
background study completed under subdivision 3 shows any of the following: a 
conviction of one or more crimes listed in clauses (1) to (4); the individual has 
admitted to or a preponderance of the evidence indicates the individual has committed 
an act or acts that meet the definition of any of the crimes listed in clauses (I) to (4); 
or an investigation results in an administrative determination listed under clause (4), 
the individual shall be disqualified from any position allowing direct contact with 
persons receiving services from the license holder, entity identified in subdivision 3, 
paragraph (a), or registrant under section 144A.71, subdivision 1, and for individuals 
studied under section 245A.04, subdivision 3, paragraph (c), clauses (2), (6), and (7), 
the individual shall also be disqualified from access to a person receiving services from 
the license holder:

(1) regardless of how much time has passed since the involuntary termination of 
parental rights under section 260C.301 or the discharge of the sentence imposed for the 
offense, and unless otherwise specified, regardless of the level of the conviction, the 
individual was convicted of any of the following offenses: sections 609.185 (murder in 
the first degree); 609.19 (m urder in the second degree); 609.195 (murder in the third 
degree); 609.2661 (murder of an unborn child in the first degree); 609.2662 (murder of 
an unborn child in the second degree); 609.2663 (murder of an unborn child in the 
third degree); 609.322 (solicitation, inducement, and promotion of prostitution); 
609.342 (criminal sexual conduct'in the first degree); 609.343 (criminal sexual conduct 
in the second degree); 609.344 (criminal sexual conduct in the third degree); 609.345 
(criminal sexual conduct in the fourth degree); 609.352 (solicitation of children to 
engage in sexual conduct); 609.365 (incest); felony offense under 609.377 (malicious 
punishment of a child); a felony offense under 609.378 (neglect or endangerment of a 
child); a felony offense under 609.324, subdivision 1 (other prohibited acts); 617.246 
(use of minors in sexual performance prohibited); 617.247 (possession of pictorial 
representations of minors); ■ a felony offense under sections 609.2242 and 609.2243
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(domestic assault), a felony offense of spousal abuse, a felony offense of child abuse or 
neglect, a felony offense of a crime against children; or attem pt or conspiracy to 
commit any of these offenses as defined in Minnesota Statutes, or an offense in any 
other state or country, where the elements are substantially similar to any of the 
offenses listed in this clause;

(2) if less than 15 years have passed since the discharge of the sentence.imposed 
for the offense; and the individual has received a felony conviction for a violation of 
any of these offenses: sections 609.20 (manslaughter in the first degree); 609.205 
(manslaughter in the second degree); 609.2! (criminal vehicular homicide and injury); 
609.215 (suicide); 609.221 to 609.2231 (assault in the first, second, third, or fourth 
degree); repeal offenses under 609.224 (assault in the fifth degree): repeat offenses 
under 609.3451 (criminal sexual conduct in the fifth degree); 609.713 (terroristic 
threats); 609.235 (use of drugs to injure or facilitate crime); 609.24 (simple robbery); 
609.245 (aggravated robbery); 609.25 (kidnapping); 609.255 (false imprisonment); 
609.561 (arson in the first degree); 609.562 (arson in the second degree); 609.563 
(arson in the third degree); repeat offenses under 617.23 (indecent exposure; penal
ties); repeat offenses under 617.241 (obscene materials and performances; distribution 
and exhibition prohibited; penalty); 609.71 (riot); 609.66 (dangerous weapons): 609.67 
(machine guns and short-barreled shotguns); 609.749 (harassment; stalking; penalties); 
609.228 (great bodily harm caused by distribution of drugs); 609.2325 (criminal abuse 
of a vulnerable adult); 609.2664 (manslaughter of an unborn child in the first degree); 
609.2665 (manslaughter of an unborn child in the second degree); 609.267 (assault of 
an unborn child in the first degree); 609.2671 (assault of an unborn child in the second 
degree); 609.268 (injury or death of an unborn child in the commission of a crime); 
609.52 (theft); 609.2335 (financial exploitation of a vulnerable adult); 609.521 (posses
sion of shoplifting' gear); 609.582 (burglary); 609.625 (aggravated forgery): 609.63 
(forgery); 609.631 (check forgery; offering a forged check); 609.635 (obtaining signature 
by false pretense); 609.27 (coercion); 609.275 (attempt to coerce); 609.687 (adultera
tion); 260C.301 (grounds for termination of parental rights); chapter 152 (drugs; 
controlled substance); and a felony level conviction involving alcohol or drug use. An 
attem pt or conspiracy to commit any of these offenses, as each of these offenses is 
defined in Minnesota Statutes; or an offense in any o ther state or country, the elements 
of which are substantially similar to the elements of the offenses in this clause. If the 
individual studied is convicted of one of the felonies listed in this clause,, but the 
sentence is a gross misdemeanor or misdemeanor disposition, the lookback period for 
the conviction is the period applicable to the disposition, that is the period for gross 
misdemeanors or misdemeanors;

(3) if less than ten years have passed since the discharge of the sentence imposed 
for the offense; and the individual has received a gross misdemeanor conviction for a 
violation of any of the following offenses: sections 609.224 (assault in the fifth degree); 
609.2242 and 609.2243 (domestic assault); violation of an order for protection under 
518B.01, subdivision 14; 609.3451 (criminal sexual conduct in the fifth degree); repeat 
offenses under 609.746 (interference with privacy); repeat offenses under 617.23 
(indecent exposure): 617.241 (obscene materials and performances); 617:243 (indecent 
literature, distribution); 617.293 (harmful materials; dissemination and display to 
minors prohibited); 609.71 (riot); 609.66 (dangerous weapons); 609.749 (harassment: 
stalking; penalties); 609.224, subdivision.2, paragraph (c) (assault in the fifth degree by 
a caregiver against a vulnerable adult); 609.23 (mistreatment of persons confined); 
609.231 (mistreatment of residents or patients); 609.2325 (criminal abuse of a vulnera
ble adult): 609.233 (criminal neglect of a vulnerable adult); 609.2335 (financial exploita
tion of a vulnerable adult); 609.234 (failure to report m altreatm ent of a vulnerable 
adult): 609.72, subdivision 3 (disorderly conduct against a vulnerable adult); 609.265 
(abduction); 609.378 (neglect or endangerment of a child); 609.377 (malicious punish
ment of a child); 609.324, subdivision la  (other prohibited acts; minor engaged in 
prostitution); 609.33 (disorderly house); 609.52 (theft); 609.582 (burglary); 609.631 
(check forgery; offering a forged check); 609.275 (attem pt to coerce); or an attem pt or 
conspiracy to commit any of these offenses, as each of these offenses is defined in
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M innesota Statutes; or an offense in any other state or country, the elements of which 
are substantially similar to the elements of any of the offenses listed in this clause. If 
the defendant is convicted of one of the gross misdemeanors listed in this clause, but 
the sentence is a misdemeanor disposition, the lookback period for the conviction is the 
period applicable to misdemeanors; or

(4) if less than seven years have passed since the discharge of the sentence 
imposed for the offense; and the individual has received a misdemeanor conviction for 
a violation of any of the following offenses: sections 609.224 (assault in the fifth 
degree); 609.2242 (domestic assault); violation of an order for protection under 
518B.01 (Domestic Abuse Act); violation of an order for protection under 609.3232 
(protective order authorized; procedures; penalties); 609.746 (interference with priva
cy); 609.79 (obscene or harassing phone calls); 609.795 (letter, telegram, or package; 
opening; harassment); 617.23 (indecent exposure; penalties); 609.2672 (assault of an 
unborn child in the third degree); 617.293 (harmful materials; dissemination and 
display to minors prohibited); 609.66 (dangerous weapons); 609'665 (spring guns); 
609.2335 (financial exploitation of a vulnerable adult); 609.234 (failure to report 
maltreatment of a vulnerable adult); 609.52 (theft); 609.27 (coercion); or an attempt or 
conspiracy to commit any of these offenses, as each of these offenses is defined in 
Minnesota Statutes; or an offense in any other state or country, the elements of which 
are substantially similar to the elements of any of the offenses listed in this clause; a 
determination or disposition of failure to make required reports under section 626.556, 
subdivision 3, or 626.557, subdivision 3, for incidents in which: (i) the final disposition 
under section 626.556 or 626.557 was substantiated maltreatment, and (ii) the m altreat
ment was recurring or serious; or a determination or disposition of substantiated 
serious or recurring m altreatm ent of a minor under section 626.556 or of a vulnerable 
adult under section 626.557 for which there is a preponderance of evidence that the 
maltreatment occurred, and that the subject was responsible for the maltreatment.

For the purposes of this section, “serious maltreatment” means sexual abuse; 
maltreatm ent resulting in death; or maltreatment resulting in serious injury which 
reasonably requires the care of a physician whether or not the care of a physician was 
sought; or abuse resulting in serious injury. For purposes of this section, “abuse 
resulting in serious injury” means: bruises, bites, skin laceration or tissue damage; 
fractures; dislocations; evidence of internal injuries; head injuries with loss of con
sciousness; extensive second-degree or third-degree burns and other burns for which 
complications are present; extensive second-degree or third-degree frostbite, and others 
for which complications are present; irreversible mobility or avulsion of teeth; injuries 
to the eyeball; ingestion of foreign substances and objects that are harmful; near 
drowning; and heat exhaustion or sunstroke. For purposes of this section, “care of a 
physician” is treatm ent received or ordered by a physician, but does not include 
diagnostic testing, assessment, or observation. For the purposes of this section, “recur
ring m altreatm ent” means more than one incident of maltreatment for which there is a 
preponderance of evidence that the maltreatment occurred, and that the subject was 
responsible for the maltreatment. For purposes of this section, “acccss” means physical 
access to an individual receiving services or the individual’s personal property without, 
continuous, direct supervision as defined in section 245A.04, subdivision 3.

(b) Except for background studies related to child foster care, adult foster care, or 
family child care licensure, when the subject of a background study is regulated by a 
health-related licensing board as defined in chapter 214. and the regulated person has 
been determined to have been responsible for substantiated maltreatment under 
section 626.556 or 626.557, instead of the commissioner making a decision regarding 
disqualification, the board shall1 make a determination whether to impose disciplinary 
or corrective action under chapter 214.

(1) The commissioner shall notify the health-related licensing board:
(i) upon completion of a background study that produces a record showing that 

the individual was determined to have been responsible for substantiated maltreatment;
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(ii) upon the commissioner’s completion of an investigation that determined the 
individual was responsible for substantiated maltreatment; or

(iii) upon receipt from another agency of a finding of substantiated maltreatment 
for which the individual was responsible.

(2) The commissioner’s notice shall indicate whether the individual would have 
been disqualified by the commissioner for the substantiated maltreatm ent if the 
individual were not regulated by the board. The commissioner shall concurrently send 
this notice to the individual.

(3) Notwithstanding the exclusion from this subdivision for individuals who provide 
child foster care, adult foster care, or family child care, when the commissioner or a 
local agency has reason to believe that the direct contact services provided by the 
individual may fall within the jurisdiction of a health-related licensing board, a referral 
shall be made to the board as provided in this section.

(4) If, upon review of the information provided by the commissioner, a health- 
related licensing board informs the commissioner that the board does not have 
jurisdiction to take disciplinary or corrective action, the commissioner shall make the 
appropriate disqualification decision regarding the individual as otherwise provided in 
this chapter.

(5) The commissioner has the authority to monitor the facility’s compliance with 
any requirements that the health-related licensing board places on regulated persons 
practicing in a facility either during the period pending a final decision on a disciplinary 
or corrective action or as a result of a disciplinary or corrective action. The commis
sioner has the authority to order the immediate removal of a regulated person from 
direct contact or access when a board issues an order of temporary suspension based 
on a determination that the regulated person poses an immediate risk of harm to 
persons receiving services in a licensed facility.

(6) A facility that allows a regulated person to provide direct contact services while 
not complying w ith the requirements imposed by the health-related licensing board is 
subject to action by the commissioner as specified under sections 245A.06 and 245A.07.

(7) The commissioner shall notify a health-related licensing board immediately 
upon receipt of knowledge of noncompliance with requirements placed on a facility or 
upon a person regulated by the board.

Subd. 3e. Variance for a disqualified person, (a) W hen a background study 
subject’s disqualification has not beeri set aside by the commissioner, and there are 
conditions under which the disqualified individual may provide direct contact services 
or have access to people receiving services that minimize the risk of harm to people 
receiving services, the commissioner may grant a time-limited variance to a license 
holder that states the reason for the disqualification, the services that may be provided 
by the disqualified individual, and the conditions with which the license holder or 
applicant must comply for the variance to be effective.

(b) Except for programs licensed to provide family day care for children, foster 
carc for children in the provider’s own home, or foster care or day care services for 
adults in the provider’s own home, the commissioner may not grant a variance for a 
disqualified person unless the applicant or license holder has requested the variance 
and the disqualified individual has provided written consent for the commissioner to 
disclose to the applicant or license holder the reason for the disqualification.

(c) When a license holder permits a disqualified individual to provide any services 
for which the subject is disqualified without complying with the conditions of the 
variance, termination of the variance is immediate and the license holder may be 
subject to fines or sanctions under sections 245A.06 and 245A.07.

(d) The commissioner may terminate a variance for a, disqualified person at any 
time for cause.

(e) The commissioner’s decision to grant or deny a variance request is final and 
not subject to appeal under the provisions of chapter 14.
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Subd. 6. Commissioner’s evaluation. Before issuing, denying, suspending, revoking, 
or making conditional a license, the commissioner shall evaluate information gathered 
under this section. The commissioner’s evaluation shall consider facts, conditions, or 
circumstances concerning the program ’s operation, the well-being of persons served by 
the program, available consumer evaluations of the program, and information about 
the qualifications of the personnel employed by the applicant or license holder.

The commissioner shall evaluate the results of the study required in subdivision 3 
and determine whether a risk of harm to the persons served by the program exists. In 
conducting this evaluation, the commissioner shall apply the disqualification standards 
set forth in rules adopted under this chapter.

[For text o f  subds 7 to 10, see M.S.2000J

Subd. 11. Education program; additional requirement, (a) The education program 
offered in a residential or nonresidential program, except for child care, foster care, or 
services for adults, must be approved by the commissioner of children, families, and 
learning before the commissioner of. human services may grant a license, to the 
program.

(b) A residential program licensed under Minnesota Rules, parts 9545.0905 to 
9545.1125 or 9545.1400 to 9545.1480, may serve persons through the age of 19'when:

(1) the admission is necessary for a person to complete a secondary, school 
program or its equivalent, or it is necessary to facilitate a transition period after 
completing the. secondary school program or its equivalent for up to four months in 
order for the resident to obtain other living arrangements;

(2) the facility develops policies, procedures, and plans required under section 
245A. 65;

(3) the facility documents an assessment of the 18- or 19-year-old person’s risk of 
victimizing children residing in the facility, and develops necessary risk reduction 
measures, including sleeping arrangements, to minimize any risk of harm to children; 
and

(4) notwithstanding the license holder’s target population age range, whenever 
persons age 18 or 19 years old are receiving residential services, the age difference 
among residents may not exceed five years.

(c) Nothing in this paragraph precludes the license holder from seeking other 
variances under subdivision 9.

History: lSp2001 c 9 art 14 s 11-18

245A.041 SYSTEMS AND RECORDS.
Subdivision I. Establishment; use. (a) The commissioner may establish systems 

and records to fulfill the requirements of section 245A.04. The commissioner may also 
use these systems and records to obtain and provide criminal history data from the 
bureau of criminal apprehension and data about substantiated maltreatment under 
section 626.556 or 626.557, for other purposes, provided that:

(1) the background study is specifically authorized in statute; or
(2) the request is made with the informed consent of the subject of the study as 

provided in section 13.05, subdivision 4.
A  person making a request under clause (2) must agree in writing not to disclose 

the data to any other person without the consent of the subject of the data.
(b) The commissioner may recover the cost of obtaining and providing background 

study data by charging the person requesting the study a fee of no more than $12 per 
study. The fees collected under this paragraph are appropriated to the commissioner 
for the purpose of conducting background studies.

Subd. 2. National records search, (a) When specifically required by statute, the 
commissioner shall also obtain criminal history data from the National Criminal

[For text o f  subds 4 and 5, see M.S.2000J
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Records Repository. To obtain criminal history data from the National Criminal 
Records Repository, the commissioner shall require classifiable fingerprints of the data 
subject and must submit these fingerprint requests through the bureau of criminal 
apprehension. The commissioner may recover the cost of obtaining and providing 
criminal history .data from the National Criminal Records Repository by charging the 
person requesting the study a fee of no more than S30 per study. The' fees collected 
under this subdivision are appropriated to the commissioner for the purpose of 
obtaining criminal history data from the National Criminal Records Repository.

(b) To obtain criminal history data from the National Criminal Records Reposito
ry under this chapter, th e ’commissioner may require the background study subject to 
submit fingerprint images electronically. The commissioner may not require electronic 
fingerprint images until the electronic recording and transfer system is available for 
non-criminal-justice purposes and the necessary equipment is in use in the law 
enforcement agency in the background study subject’s local community.

History: 2001 c 163 s 1

245A.05 DENIAL OF APPLICATION.
The commissioner may deny a license if an applicant fails to comply with 

applicable laws or rules, or knowingly withholds relevant information from or gives 
false or misleading information to the commissioner in connection with an application 
for a license or during an investigation. An applicant whose application has been 
denied by the commissioner must be given notice of the denial. Notice must be given 
by certified mail. The notice must state the reasons the application was denied and 
must inform the applicant of the right to a contested case hearing under chapter 14 and 
Minnesota Rules, parts 1400.8510 to 1400.8612 and successor rules. The applicant may 
appeal the denial by notifying the commissioner in writing by certified mail within 20 
calendar days after receiving notice that the application was denied. Section 245A.08 
applies to hearings held to appeal the commissioner’s denial of an application.

History: lSp2001 c 9 art 14 s 19

245A.06 CORRECTION ORDER AND CONDITIONAL LICENSE.
Subdivision 1. Contents of correction orders and conditional licenses, (a) If the

commissioner finds that the applicant or license holder has failed to comply with an 
applicable law or rule and this failure does not imminently endanger the health, safety, 
or rights of the persons served by the program, the commissioner may issue a 
correction order and an order of conditional license to the applicant or license holder. 
When issuing a conditional license, the commissioner shall consider the nature, 
chronicity, or severity of the violation of law or rule and the effect of the violation on 
the health, safety, or rights of persons served by the program. The correction order or 
conditional license must state:

(1) the conditions that constitute a violation of the law or rule;
(2) the specific law or rule violated;
(3) the time allowed to correct each violation; and
(4) if a license is made conditional, the length and terms of the conditional license.
(b) Nothing in this section prohibits the commissioner from proposing a sanction

as specified in section 245A.07, prior to issuing a correction order or conditional 
license.

Subd. 2. Reconsideration of correction orders. Tf the applicant or license holder 
believes that the contents of the commissioner’s correction order are in error, the 
applicant or license holder may ask the department of human services to reconsider the 
parts of the correction order that are alleged to be in error. The request for 
reconsideration must be in writing and received by the commissioner within 20 calendar 
days after receipt of the correction order by the applicant or license holder,, and:

(1) specify the parts of the correction order that are alleged to be in error;
(2) explain why they are in error; and
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(3) include documentation to support the allegation of error.
A request for reconsideration does not stay any provisions or requirements of the 

correction order. The commissioner’s disposition of a request for reconsideration is 
final and not subject to appeal under chapter 14.

Subd. 3. Failure to comply. If the commissioner finds that the applicant or iicense 
holder has not corrected the violations specified in the correction order or conditional 
license, the commissioner may impose a fine and order other licensing sanctions 
pursuant to section 245A.07.

Subd. 4. Notice of conditional license; reconsideration of conditional license. If a 
license is made conditional, the license holder must be notified of the order by certified 
mail. The notice must be mailed to the address shown, on the application or the last 
known address .of the license holder. The notice must state the reasons the conditional 
license was ordered and must inform the license holder of the right to request 
reconsideration of the conditional license by the commissioner. The license holder may 
request reconsideration of the order of conditional license by notifying the commission
er by certified mail. The request must be in writing and must be received by the 
commissioner within ten calendar days after the license holder received the order. The 
license holder may submit with the request for reconsideration written argument or 
evidence in support of the request for reconsideration. A timely request for reconsider
ation shall stay imposition of the terms of the conditional license until the commission
er issues a decision on the request for reconsideration.

The commissioner’s disposition of a request for reconsideration is final and. not 
subject to appeal under chapter 14.

Subd. 5. [Repealed by amendment, !Sp2001 c 9 art 14 s 20]
Subd. 5a. [Repealed by amendment, !Sp2001 c 9 art 14 s 20]
Subd. 6. [Repealed by amendment, lSp2001 c 9 art 14 s 20]
Subd. 7. [Repealed by amendment, lSp2001 c 9 art 14 s 20]
History: lSp2001 c 9 art 14 s 20

245A.07 SANCTIONS. ,

Subdivision 1. Sanctions available. In addition to making a license conditional 
under section 245A.06, the commissioner may propose to suspend or revoke the 
license, impose a fine, or secure an injunction against the continuing operation of the 
program of a license holder who does not comply with applicable law or rule. When 
applying sanctions authorized under this section, the commissioner shall consider the 
nature, chronicity, or severity of the violation of law' or rule and the effect of the 
violation on the health, safety, or rights of persons served by the program.

Subd. 2. Temporary immediate suspension. If the license holder’s actions or 
failure to comply with applicable law or rule poses an imminent risk of harm to the 
health, safety, or rights of persons served by the program, the commissioner shall act 
immediately to temporarily suspend the license. No state funds shall be made available 
or be expended by any agency or departm ent of state, county, or municipal government 
for use by a license holder regulated under this chapter while a license is under 
immediate suspension. A  notice stating the reasons for the immediate suspension and 
informing the license holder of the right to an expedited hearing under chapter 14 and 
Minnesota Rules, parts 1400.8510 to 1400.8612 and successor rules, must be delivered 
by personal -service to the address shown on the application or the last known address 
of the license holder. The license holder may appeal an order immediately suspending 
a license. The appeal of an order immediately suspending a license must be made in 
writing by certified mail and must be received by the commissioner within five calendar 
days after the license holder receives notice that the license has been immediately 
suspended. A license holder and any controlling individual shall discontinue operation 
of the program upon receipt of the commissioner’s order to immediately suspend the 
license.
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Subd. 2a. Immediate suspension expedited hearing, (a) Within five working days 
of receipt of the license holder’s timely appeal, the commissioner shall request 
assignment of an administrative law judge. The request must include a proposed date, 
time, and place of a hearing. A hearing must be conducted by an administrative law 
judge within 30 calendar days of the request for assignment, unless an extension is 
requested by either party and granted by the administrative law judge for good cause. 
The commissioner shall issue a notice of hearing by certified mail at least ten working 
days before the hearing. The scope of the hearing shall be limited solely to the issue of 
whether the temporary immediate suspension should remain in effect pending the 
Commissioner’s final order under section 245A.08, regarding a licensing sanction issued 
under subdivision 3 following the immediate suspension. The burden of proof in 
expedited hearings under this subdivision. shall be limited to the commissioner’s 
demonstration that reasonable cause exists to believe that the license holder’s actions 
or failure to comply with applicable law or rule poses an imminent risk of harm to the 
health, safety, or rights of persons served by the program.

(b) The administrative law judge shall issue findings of fact, conclusions, and a 
recommendation within ten working days from the date of hearing. The commissioner's 
final order shall be issued within ten working days from receipt of the recommendation 
of the administrative law judge. Within 90 calendar days after a final order affirming an 
immediate suspension, the commissioner shall make a determ ination regarding whether 
a final licensing sanction shall be issued under subdivision 3. The license holder shall 
continue to be prohibited from operation of the program during this 90-day period.

Subd. 3. License suspension, revocation, or fine. The commissioner may suspend 
or revoke a license, or impose a fine if a license holder fails to comply fully with 
applicable laws or rules, or knowingly withholds relevant information from or gives 
false or misleading information to the commissioner in connection with an application 
for a license or during an investigation. A license holder who has had a license 
suspended, revoked,' or has been ordered to pay a fine must be given notice of the 
action by certified mail. The notice must be mailed to the address shown on the 
application or the last known address of the license holder. The notice must state the 
reasons the license was suspended, revoked, or a fine was ordered.

■ . (a) If.,the license was suspended or revoked, the notice must inform the license 
holder of the right to a contested case hearing under chapter 14 and Minnesota Rules, 
parts 1400.8510 to 1400.8612 and successor rules. The license holder may appeal an 
order suspending or revoking a license. The appeal of an order suspending or revoking 
a license must be made in writing by certified mail and must be received by the 
commissioner within ten calendar days, after the license holder receives notice that the 
license has been suspended or revoked.

(b)(1) If the license holder was ordered to pay a fine, the notice must inform the 
license holder of the responsibility for payment of fines and the right to a contested 
case hearing under chapter 14 and Minnesota Rules, parts 1400.85.10 to 1400.8612 and 
successor rules. The appeal of an order to' pay a fine must be made in writing by 
certified mail and must be received by the commissioner within ten calendar days after 
the license holder receives notice that the fine has been ordered.

(2)'The license holder shall pay the fines assessed on or before the payment date 
specified. If the license holder fails to fully comply with the order, the commissioner 
may issue a second fine or suspend the license until the license holder complies. If the 
license holder receives state funds, the state, county, or municipal agencies or depart
ments responsible for administering the funds shall withhold payments and recover any 
payments made while the license is suspended for failure to pay a fine. A timely appeal 
shall stay payment of the fine until the commissioner issues a final order.

(3) A license holder shall promptly notify the commissioner of human services, in 
writing, when a violation specified in the order to forfeit a fine is corrected. If upon 
reinspection the commissioner determines that a violation has not been corrected as 
indicated by the order to forfeit a fine, the commissioner may issue a second fine. The 
commissioner shall notify the license holder by certified mail that a second fine has
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been assessed. The license holder may appeal the second fine as provided under this 
subdivision.

(4) Fines shall be assessed as follows: the license holder shall forfeit $1,000 for 
each determination of maltreatm ent of a child under section 626.556 or the- maltreat
ment of a vulnerable adult under section 626.557; the license holder shall forfeit $200 
for each occurrence of a violation of law or rule governing matters of health, safety, or 
supervision, including but not limited to the provision of adequate staff-to-child or 
adult ratios, and failure to submit a background study; and the license holder shall 
forfeit $100 for each occurrence of a violation of law or rule other than those subject to 
a $1,000 or $200 fine above! For purposes of this section, “occurrence" means each 
violation identified in the commissioner’s fine order.

(5) When a fine has been assessed, the license holder may not avoid payment by 
closing, selling, or otherwise-transferring the licensed program to a third party. In such 
an event, the license holder will be personally liable for payment. In the case of a 
corporation, each controlling individual is personally and jointly liable for payment.

Subd. 4. Adoption agency violations. If a license holder licensed to place children 
for adoption fails to provide services as described in the disclosure form required by 
section 259.37, subdivision 2, the sanctions under this section may be imposed.

History: 1 Sp2001 c 9 art 14 s 21

245A.08 HEARINGS.
Subdivision 1. Receipt of appeal; conduct of hearing. Upon receiving a timely 

appeal or petition pursuant to section 245A.04, subdivision 3c, 245A.05, or 245A.07, 
subdivision 3, the commissioner shall issue a notice of and order for hearing to the 
appellant under chapter 14 and M innesota Rules, parts 1400.8510 to 1400.8612 and 
successor rules.

Subd. 2. Conduct of hearings. A t any hearing provided for by section 245A.04, 
subdivision 3c, 245A.05, or 245A.07, subdivision 3, the appellant may be represented by 
counsel and has the right to call, examine, and cross-examine witnesses. The adminis
trative law judge may require the presence of witnesses and evidence by subpoena on 
behalf of any party.

Subd. 2a. Consolidated contested case hearings for sanctions based on m altreat
ment determinations and disqualifications, (a) When a denial of a license under 
section 245A.05 or a licensing sanction under section 245A.07, subdivision 3, is based 
on a disqualification for which reconsideration was requested and which was not set 
aside or was not rescinded under section 245A.04. subdivision 3b, the scope of the 
contested case hearing shall include the disqualification and the licensing sanction or 
denial of a license. W hen the licensing sanction or denial of a license is based on a 
determination of maltreatment under section 626.556 or 626.557. or a disqualification 
for serious or recurring maltreatm ent which was not set aside or was not rescinded, the 
scope of. the contested case hearing shall include the maltreatment determination, 
disqualification, and the licensing sanction or denial of a license. In such cases, a fair 
hearing under section 256.045 shall not be conducted as provided for in sections
626.556, subdivision lOi, and 626.557, subdivision 9d.

(b) In consolidated contested case hearings regarding sanctions issued in family 
child care, child foster care, and adult foster care, the county attorney shall defend the 
commissioner’s orders in accordance with section 245A.16, subdivision 4.

(c) The commissioner’s final order under subdivision 5 is the final agency action 
on the issue of maltreatm ent and disqualification, including for purposes of subsequent 
background studies under section 245A.04, subdivision 3, and is the only administrative 
appeal of the final agency determination, specifically, including a challenge to the 
accuracy and completeness of data under section 13.04.

(d) When consolidated hearings under this subdivision involve a licensing sanction 
based on a previous maltreatment determination for which the commissioner has issued 
a final order in an appeal of that determination under section 256.045, or the individual 
failed to exercise the right to appeal the previous maltreatment determination under
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section 626.556, subdivision lOi, or 626.557, subdivision 9d, the commissioner’s order is 
conclusive on the issue of maltreatment. In such cases, the scope of the administrative 
law judge’s review shall be limited to the disqualification, and the licensing sanction or 
denial of a license. In the case of a denial of a license or a licensing sanction issued to a 
facility based on a maltreatment determination regarding an individual who is not the 
license holder or a household member, the scope of the administrative law judge’s 
review includes the maltreatment determination.

(e) If a maltreatm ent determination or disqualification, which was not set aside or 
was not rescinded under section 245A.04, subdivision 3b, is the basis for a denial of a 
license under section 245A.05 or a licensing sanction, under section 245A.07. and the 
disqualified subject is an individual other than the license holder and upon whom a 
background study must be conducted under section 245A.04, subdivision 3, the hearings 
of all parties may be consolidated into a single contested case hearing upon consent of 
all parties and the administrative law judge.

Subd. 3. Burden of proof, (a) At a hearing regarding a licensing sanction under 
section 245A.07, including consolidated hearings under subdivision 2a, the commission
er may demonstrate reasonable cause for action taken by submitting statements, 
reports, or affidavits to substantiate the allegations that the license holder failed to 
comply fully with applicable law or rule. If the commissioner demonstrates that 
reasonable cause existed, the burden of proof shifts to the license holder to demon
strate by a preponderance of the evidence that the license holder was in full 
compliance with those laws or rules that the commissioner alleges the license holder 
violated, at the time that the commissioner alleges the violations of law or rules 
occurred.

(b) At a hearing on denial of an application, the applicant bears the burden of 
proof to demonstrate by a preponderance of the evidence that the appellant has 
complied fully with this chapter and other applicable law or rule and that the 
application should be approved and a license granted.

Subd. 4. Recommendation of administrative law judge. The administrative law 
judge shall recommend whether or not the commissioner’s order should be affirmed. 
The recommendations must be consistent with this chapter and the rules of the 
commissioner. The recommendations must be in writing and accompanied by findings 
of fact and conclusions and must be mailed to the parties by certified mail to their last 
known addresses as shown on the license or application.

Subd. 5. Notice of the commissioner’s final order. After considering the findings of 
fact, conclusions, and recommendations of the administrative law judge, the commis
sioner shall issue a final order. The commissioner shall consider, but shall not be bound 
by, the recommendations of the administrative law judge. The appellant must be 
notified of. the commissioner’s final order as required by chapter 14 and Minnesota 
Rules, parts 1400.8510 to 1400.8612 and successor rules. The notice must also contain 
information about the appellant’s rights under chapter 14 and Minnesota Rules, parts
1400.8510 to 1400.861.2 and successor rules. The institution of proceedings for judicial 
review of the commissioner’s final order shall not stay the enforcement of the final 
order except as provided in section 14.65. A  license holder and each controlling 
individual of a license holder whose license has been revoked because of noncomp'li- 
ancc with applicable law or rule must not be granted a license for five years following 
the revocation. An applicant whose application was denied must not be granted a 
license for two years following a denial, unless the applicant’s subsequent application 
contains new information which constitutes a substantial change in the conditions that 
caused the previous denial.

History: lSp2001 c 9 art 14 s 22

245A.11 SPECIAL CONDITIONS FOR RESIDENTIAL PROGRAMS.

[For text of subds 1 and 2, see M.S.2000]

Subd. 2a. Adult foster care license capacity, (a) A n adult foster care license holder 
may have a maximum license capacity of five if all persons in care are age 55 or over 
and do not have a serious and persistent mental illness or a developmental disability.
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(b) The commissioner may grant variances to paragraph (a) to allow a foster care 
provider with a licensed capacity of five persons to admit an individual under the age of 
55 if the variance complies with section 245A.04, subdivision 9, and approval of the 
variance is recommended by the county in which the licensed foster care provider is 
located.

(c) The commissioner may grant variances to paragraph (a) to allow the use of a 
fifth bed for emergency crisis services for a person with serious and persistent mental 
illness or a developmental disability, regardless of age, if the variance complies with 
section 245A.04, subdivision 9, and approval of the variance is recommended by the 
county in which the licensed foster care provider is located.

Subd. 2b. Adult foster care; family adult day care. An adult foster care license 
holder licensed under the conditions in subdivision 2a may also provide family adult 
day care for adults age 55 or over if no persons in the adult foster or adult family day 
care program have a serious and persistent mental illness or a developmental disability. 
The maximum combined capacity for adult foster carc and family adult day care is five 
adults, except that the commissioner may grant a variance for a family adult day care 
provider to admit up to seven individuals for day care services, if all of the following 
requirements are met: (1) the variance complies with section 245A.04, subdivision 9;
(2) a second caregiver is present whenever six or more clients are being served; and (3) 
the variance is recommended by the county social service agency in the county where 
the provider is located. A  separate licensees not required to provide family adult day 
care under this subdivision. Adult foster care homes providing services to five adults 
under this section shall not be subject to licensure by the commissioner of health under 
the provisions of chapter 144, 144A, 157, or any other law requiring facility licensure by 
the commissioner of health.

[For text o f  subds 3 lo 6, see M.S.2000]

History: 2001 c 4 s 1,2 

245A. 13 INVOLUNTARY RECEIVERSHIP FOR RESIDENTIAL PROGRAMS.

[For text o f  subds 1 to 6, see M.S.2000]

Subd. 7. Rate recommendation. The commissioner of human services may review 
rates of a residential program participating in the medical assistance program which is 
in receivership and that has needs or deficiencies documented by the departm ent of 
health or the departm ent of human services. If the commissioner of human services 
determines that a review of the rate established under sections 256B.5012 and 
256B.5013 is needed, the commissioner shall:

(1) review the order or determination that cites the deficiencies or needs; and
(2) determine the need for additional staff, additional annual hours by type of 

employee, and additional consultants, services, supplies, equipment, repairs, or capital 
assets necessary to satisfy the needs or deficiencies.

Subd. 8. Adjustment to the rate. Upon review of rates under subdivision 1, the 
commissioner may adjust the residential program’s payment rate. The commissioner 
shall review the circumstances, together with the residential program’s most recent 
income and expense report, to determine whether or not the deficiencies or needs can 
be corrected or met by reallocating residential program staff, costs, revenues, or any 
other resources including investments. If the commissioner determines that any defi
ciency cannot be corrected or the need cannot be met with the payment rate currently 
being paid, the commissioner shall determ ine the payment rate adjustment by dividing 
the additional annual costs established during the commissioner’s review by the 
residential program’s actual resident days from the most recent income and expense 
report or the estimated resident days in the projected receivership period. The payment 
rate adjustment remains in effect during the period of the receivership or until another 
date set by the commissioner. Upon the subsequent sale, closure, or transfer of the 
residential program, the commissioner may recover amounts that were paid as payment 
rate adjustments under this subdivision. This recovery shall be determined through' a
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review of actual costs and resident days in the receivership period. The costs the 
commissioner finds to be allowable shall be divided by the actual resident days for the 
receivership period. This rate shall be compared to the rale paid throughout the 
receivership period, with the difference multiplied by resident days, being the amount 
to be repaid to the commissioner. Allowable costs shall be determined by the 
commissioner as those ordinary, necessary, and related to resident care by prudent and 
cost-conscious management. The buyer or transferee shall repay this amount to the 
commissioner within 60 days after the commissioner notifies the buyer or transferee of 
the obligation to repay. This provision does not limit the liability of the seller to the 
commissioner pursuant to section 256B.0641.

[For text o f subds 9 to 11, see M.S.2000]

History: !Sp2001 c 9 art 3 s 1,2 .

245A.144 REDUCTION OF RISK OF SUDDEN INFANT DEATH SYNDROME IN 
CHILD CARE PROGRAMS.

License holders must ensure that before staff persons, caregivers, and helpers 
assist in the care of infants, they receive training on reducing the risk of sudden infant 
death syndrome. The training on reducing the risk of sudden infant death .syndrome 
may be provided as orientation training under M innesota Rules, part 9503.0035, 
subpart 1, as initial training under Minnesota Rules, part 9502.0385, subpart 2, as in- 
service training under Minnesota Rules, part 9503.0035, subpart 4, or as ongoing 
training under Minnesota Rules, part 9502.0385, subpart 3. Training required under 
this section must be completed at least once every five years.

History: !Sp2001 c 9 art 14 s 23

245A.16 STANDARDS FOR COUNTY AGENCIES AND PRIVATE AGENCIES.
Subdivision 1. Delegation of authority to agencies, (a) County agencies and private 

agencies that have been designated or licensed by the commissioner to perform 
licensing functions and activities under section 245A.04, to recommend denial of 
applicants, under section 245A.05, to issue correction orders, to issue variances, and 
recommend a conditional license under section 245A.06, or to recommend suspending 
or revoking a license or issuing a fine under section 245A.07, shall comply, with rules 
and directives of the commissioner governing those functions and with this section: The 
following variances are excluded from the delegation of variance authority and may be 
issued only by the commissioner:

(1) dual licensure of family child care and child foster care, dual licensure of child 
and adult foster care, and adult foster care and family child care;

(2) adult foster care maximum capacity;
(3) adult foster care minimum age requirement;
(4) child foster care maximum age requirement; . .
(5) variances regarding disqualified individuals; and.
(6) the- required presence of a caregiver in the adult- foster care residence during 

normal sleeping hours-
(b) For family day care programs, the commissioner may authorize licensing 

reviews every two years after a licensee has had at least one annual review.

[For text o f subds 2 to 6, see M.S.2000]

History: lSp2001 c 9 art 14 s 24
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