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245A.02 DEFINITIONS.

[For text o f subds 1 to 18, see M.S.1998] ..

Subd. 19. Family day care and group family day care child age classifications, (a)
For the purposes of family day care and group family day care licensing under this chapter, 
the following terms have the meanings given them in this subdivision.

(b) “Newborn” means a child between birth and six weeks old.
(c) “Infant” means a child who is at least six weeks old but less than. 12 months old.
(d) “Toddler” means a child who is at least 12 months old but less than 24 months old, 

except that for purposes of specialized infant and toddler family and group family day care, 
“toddler” means a child who is at least 12 months old but less than 30 months old.

(e) “Preschooler” means a child who is at least 24 months old up to the age of being 
eligible to enter kindergarten within the next four months.

(f) “School age” means a child who is at least of sufficient age to have attended the first 
day of kindergarten, or is eligible to enterkindergarten within the next four months, but is 
younger than 11 years of age.

History: 1999 c 36 s 1

245A.04 APPLICATION PROCEDURES.

[For text o f subds 1 to 3, see M.S. 1998]

Subd. 3a. Notification to subject and license holder of study results; determination 
of risk of harm, (a) The commissioner shall notify the applicant or license holder and the 
individual who is the subject of the study, in writing or by electronic transmission, of the re­
sults of the study. When the study is completed, a notice that the study was undertaken and 
completed shall be maintained in the personnel files of the program. For studies on individu­
als pertaining to a license to provide family day care or group family day care, foster care for 
children in the provider’s own home, or foster care or day care services for adults in the pro­
vider’s own home, the commissioner is not required to provide a separate notice of the back­
ground study results to the individual who is the subject of'the study unless the study results 
in a disqualification of the individual.

The commissioner shall notify the individual studied if the information in the study in­
dicates the individual is disqualified from direct contact with persons served by the program. 
The commissioner shall disclose the information causing disqualification and instructions 
on how to request a reconsideration of the disqualification to the individual studied. An ap­
plicant or license holder who is not the subject of the study shall be informed that the commis­
sioner has found information that disqualifies the subject from direct contact with persons 
served by the program. However, only the individual studied must be informed of the in­
formation contained in the subject’s background study unless the only basis for the disquali­
fication is failure to cooperate, the Data Practices Act provides for release of the information, 
or the individual studied authorizes the release of the information.

(b) If the commissioner determines that the individual studied has a disqualifying char­
acteristic, the commissioner shall review the information immediately available and make a 
determination as to the subject’s immediate risk of harm to persons served by the program 
where the individual studied will have direct contact. The commissioner shall consider all 
relevant information available, including the foilow'ing factors in determining the immediate 
risk of harm: the recency of the disqualifying characteristic; the recency of discharge from
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81 HUMAN SERVICES LICENSING 245A.04

probation for the crimes; the number of disqualifying characteristics; the intrusiveiiess or 
violence of the disqualifying characteristic; the vulnerability of the victim involved in the 
disqualifying characteristic; and the similarity of the victim to the persons served by the pro­
gram where the individual studied will have direct contact. The commissioner may deter­
mine that.the evaluation of the information.immediately available gives the commissioner 
reason to believe one of the following:

(1) The individual poses an imminent risk of harm to persons served by the program 
where the individual studied will have direct contact. If the commissioner determines that an 
individual studied poses an imminent risk of harm to persons served by the program where 
the individual studied will have direct contact, the individual and the license holder must be 
sent a notice of disqualification. The commissioner shall order the license holder to immedi-. 
ately remove the individual studied from direct contact. The notice to the individual studied 
must include an explanation of the basis of this determination.

(2) The individual poses a risk of harm requiring continuous supervision while provid­
ing direct contact services during the period in which the subject may request a reconsidera­
tion. If the commissioner determines that an individual studied poses a risk of harm that re­
quires continuous supervision, the individual and the license holder must be sent a notice of 
disqualification. The commissioner shall order the license holder to immediately remove the 
individual studied from direct contact services or assure that the individual studied is within 
sight or hearing of another staff person when providing direct contact services during the pe­
riod in which the individual may request a reconsideration of the disqualification: If the indi­
vidual studied does not submit a timely request for reconsideration, or the individual submits, 
a timely request for reconsideration, but the disqualification is not set aside for that license 
holder, the license holder will be notified of the disqualification and ordered to immediately 
remove the individual from any position allowing direct contact with persons receiving ser­
vices from the license holder.

. (3) The individual does not pose an imminent risk of harm or a risk of harm requiring 
continuous supervision while providing direct contact services during the period in which 
the subject may request a reconsideration. If the commissioner determines that an individual 
studied does not pose a risk of harm that requires continuous supervision, only the individual 
must be sent a notice of disqualification. The license holder must be sent a notice that more 
time is needed to complete the individual’s background study. If the individual studied sub­
mits a timely request for reconsideration, and if the disqualification is set aside for that li­
cense holder, the license holder will receive the same notification received by license holders 
in cases where the individual studied has no disqualifying characteristic. If the individual 
studied does not submit a timely request for reconsideration, or the individual submits a time­
ly request for reconsideration, but the disqualification is not set aside for that license holder, 
the license holder will be notified of the disqualification and ordered to immediately remove 
the individual from any position allowing direct contact with persons receiving services 
from the license holder.

(c) County licensing agencies performing duties under this subdivision may develop an 
alternative system for determining the subject’s immediate risk of harm to persons served by 
the program, providing the notices under paragraph (b), and documenting the action taken by 
the county licensing agency. Each county licensing agency’s implementation of the alterna­
tive system is subject to approval by the commissioner. Notwithstanding this alternative sys­
tem, county licensing agencies shall complete the requirements of paragraph (a).

[ For text o f  subds 3b and 3c, see M.S.1998]

Subd. 3d. Disqualification. When a background study completed under subdivision 3 
shows any of the following: a conviction of one or more crimes listed in clauses (1) to (4); the 
individual has admitted to or a preponderance of the evidence indicates the individual has 
committed an act or acts that meet the definition of any of the crimes listed in clauses (1) to
(4); or an administrative determination listed under clause (4), the individual shall be disqu­
alified from any position allowing direct contact with persons receiving services from the 
license holder:

(1) regardless of how. much time has passed since the discharge of the sentence imposed 
for the offense, and unless otherwise specified, regardless of the level of the conviction, the
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individual was convicted of any of the following offenses: sections 609^185 (murder in the 
first degree); 609.19 (murder in the second degree); 609.195 (murder in the third degree); 
609.2661 (murder of an unborn child in the first degree); 609.2662 (murder of an unborn 
child in the second degree); 609.2663 (murder of an unborn child in the third degree); 
609.322 (solicitation, inducement, and promotion of prostitution); 609.342 (criminal sexual 
conductin the first degree); 609.343 (criminal sexual conductin the second degree); 609.344 
(criminal sexual conduct in the third degree); 609.345 (criminal sexual conduct in the fourth 
degree); 609.352 (solicitation of children to engage in sexual conduct); 609.365 (incest); 
felony offense under 609.377 (malicious punishment of a child); 617.246 (use of minors in 
sexual performance prohibited); 617.247 (possession of pictorial representations of minors); 
a felony offense under sections 609.2242 and 609.2243 (domestic assault), a felony offense 
of spousal abuse, a felony offense of child abuse or neglect, a felony offense of a crime 
against children; or attempt or conspiracy to commit any of these offenses as defined in Min­
nesota Statutes, or an offense in any other state or country, where the elements are substan­
tially similar to any of the offenses listed in this clause;

(2) if less than 15 years have passed since the discharge of the sentence imposed for the 
offense; and the individual has received a felony conviction for a violation of any of these 
offenses: sections 609.20 (manslaughter in the first degree); 609.205 (manslaughter in the 
second degree); 609.21 (criminal vehicular homicide and injury); 609.215 (suicide); 
609.221 to 609.2231 (assault in the first, second, third, or fourth degree); repeat offenses un­
der 609.224 (assault in the fifth degree); repeat offenses under 609.3451 (criminal sexual 
conduct in the fifth degree); 609.713 (terroristic threats); 609.235 (use of drugs to injure or 
facilitate crime); 609.24 (simple robbery); 609.245 (aggravated robbery); 609.25 (kidnap­
ping); 609.255 (false imprisonment); 609.561 (arson in the first degree); 609.562 (arson in 
the second degree); 609.563 (arson in the third degree); repeat offenses under 617.23 (inde­
cent exposure; penalties); repeat offenses under 617.241 (obscene materials and perfor­
mances; distribution and exhibition prohibited; penalty); 609.71 (riot); 609.66 (dangerous 
weapons); 609.67 (machine guns and short-barreled shotguns); 609.749 (harassment; stalk­
ing; penalties); 609.228 (great bodily harm caused by distribution of drugs); 609.2325 (crim­
inal abuse of a vulnerable adult); 609.2664 (manslaughter of an unborn child in the first de­
gree); 609.2665 (manslaughter of an unborn child in the second degree); 609.267 (assault of 
an unborn child in the first degree); 609.2671 (assault of an unborn child in the second de­
gree); 609.268 (injury or death of an unborn child in the commission of a crime); 609.378 
(neglect or endangerment of a child); 609.324, subdivision 1 (other prohibited acts); 609.52 
(theft); 609.2335 (financial exploitation of a vulnerable adult); 609.521 (possession of shop­
lifting gear); 609.582 (burglary); 609.625 (aggravated forgery); 609.63 (forgery); 609.631 
(check forgery; offering a forged check); 609.635 (obtaining signature by false pretense);
609.27 (coercion); 609.275 (attempt to coerce); 609.687 (adulteration); 260C.301 (grounds 
for termination of parental rights); and chapter 152 (drugs; controlled substance). An attempt 
or conspiracy to commit any of these offenses, as each of these offenses is defined in Minne­
sota Statutes; or an offense in any other state or country, the elements of which are substan­
tially similar to the elements of the offenses in this clause. If the individual studied is con­
victed of one of the felonies listed in this clause, but the sentence is a gross misdemeanor or 
misdemeanor disposition, the lookback period for the conviction is the period applicable to 
the disposition, that is the period for gross misdemeanors or misdemeanors;

(3) if less than ten years have passed since the discharge of the sentence imposed for the 
offense; and the individual has received a gross misdemeanor conviction for a violation of 
any of the following offenses: sections 609.224 (assault in the fifth degree); 609.2242 and 
609.2243 (domestic assault); violation of an order for protection under 518B.01, subdivision 
14; 609.3451 (criminal sexual conduct in the fifth degree); repeat offenses under 609.746 
(interference with privacy); repeat offenses under 617.23 (indecent exposure); 617.241 (ob­
scene materials and performances); 617.243 (indecent literature, distribution); 617.293 
(harmful materials; dissemination and display to minors prohibited); 609.71 (riot); 609.66 
(dangerous weapons); 609.749 (harassment; stalking; penalties); 609.224, subdivision 2, 
paragraph (c) (assault in the fifth degree by a caregiver against a vulnerable adult); 609.23 
(mistreatment of persons confined); 609.231 (mistreatment of residents or patients); 
609.2325 (criminal abuse of a vulnerable adult); 609.233 (criminal neglect of a vulnerable
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adult); 609.2335 (financial exploitation of a vulnerable adult); 609.234 (failure to report 
maltreatment of a vulnerable adult); 609.72, subdivision 3 (disorderly conduct against a vul­
nerable adult); 609.265 (abduction); 609.378 (neglect or endangerment of a child); 609.377 
(malicious punishment of a child); 609.324, subdivision la  (other prohibited-acts; minor en­
gaged in prostitution); 609.33 (disorderly house); 609.52 (theft); 609.582 (burglary); 
609.631 (check forgery; offering a forged check); 609.275 (attempt to coerce); or an attempt 
or conspiracy to commit any of these offenses, as each of these offenses is defined in Minne­
sota Statutes; or an offense in any other state or country, the elements of which are substan­
tially similar to the elements of any of the offenses listed in this clause. If the defendant is 
convicted of one of the gross misdemeanors listed in this clause, but the sentence is a misde­
meanor disposition, the lookback period for the conviction is the period applicable to misde­
meanors; or

(4) if less than seven years have passed since the discharge of the sentence imposed for 
the offense; and the individual has received a misdemeanor conviction for a violation of any 
of the following offenses: sections 609.224 (assault in the fifth degree); 609.2242 (domestic 
assault); violation of an order for protection under 518B .01 (Domestic Abuse Act); violation 
of an order for protection under 609.3232 (protective order authorized; procedures; penal­
ties); 609.746 (interference with privacy); 609.79 (obscene or harassing phone calls); 
609.795 (letter, telegram, or package; opening; harassment); 617.23 (indecent exposure; 
penalties); 609.2672 (assault of an unborn child in the third degree); 617.293 (harmful mate­
rials; dissemination and display to minors prohibited); 609.66 (dangerous weapons); 
609.665 (spring guns); 609.2335 (financial exploitation of a vulnerable adult); 609.234 (fail­
ure to report maltreatment of a vulnerable adult); 609.52 (theft); 609.27 (coercion); or an at­
tempt or conspiracy to commit any of these offenses, as each of these offenses is defined in 
Minnesota Statutes; or an offense in any other state or country, the elements of which are 
substantially similar to the elements of any of the offenses listed in this clause; failure to 
make required reports under section 626.556, subdivision 3, or 626.557, subdivision 3, for 
incidents in which: (i) the final disposition under section 626.556 or 626.557 was substan­
tiated maltreatment, and (ii) the maltreatment was recurring or serious; or substantiated seri­
ous or recurring maltreatment of a minor under section 626.556 or of a vulnerable adult under 
section 626.557 for which there is a preponderance of evidence that the maltreatment oc­
curred, and that the subject was responsible for the maltreatment. For the purposes of this 
section, serious maltreatment means sexual abuse; maltreatment resulting in death; or mal­
treatment resulting in serious injury or harm which reasonably requires the care of a physi­
cian whether or not the care of a physician was sought; or abuse resulting in serious injury. 
For purposes of this section, abuse resulting in serious injury means: bruises, bites, skin lac­
eration or tissue damage; fractures; dislocations; evidence of internal injuries; head injuries 

with loss of consciousness; extensive second-degree or third-degree burns and other bums 
for which complications are present; extensive second-degree or third-degree frostbite, and 
others for which complications are present; irreversible mobility or avulsion of teeth; inju­
ries to the eyeball; ingestion of foreign substances and objects that are harmful; near drown­
ing; and heat exhaustion or sunstroke. For purposes of this section, “care of a physician” is 
treatment received or ordered by a physician, but does not include diagnostic testing, assess­
ment, or observation. For the purposes of this section, recurring maltreatment means more 
than one incident of maltreatment for which there is a preponderance of evidence that the 
maltreatment occurred, and that the subject was responsible for the maltreatment.

[For text o f subds 4 to 10, see M.S.1998]

Subd. 11. Education program; additional requirement. The education program of­
fered in a residential or nonresidential program, except for child care, foster care, or services 
for adults, must be approved by the commissioner of children, families, and learning before 
the commissioner of human services may grant a license to the program.

History: 1999 c 139 art 4 s 2; 1999 c 241 art 2 s 53; 1999 c 245 art 4 s 9

N O T E: Subdivision 11, as added by Laws 1999, chapter 241, arliclc 2, scction 53. is effective July 1, 2000. Laws 1999, 
chapter 241, article 2, section 63.
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245A.08 HEARINGS.

[For text o f subds 1 to 4, see M.S.1998J

Subd. 5. Notice of the commissioner’s final order. After considering the findings of 
fact, conclusions, and recommendations of the administrative law judge, the commissioner 
shall issue a final order. The commissioner shall consider, but shall not be bound by, the rec­
ommendations of the administrative law judge. The appellant must be notified of the com­
missioner’s final order as required by chapter 14. The notice must also contain information 
about the appellant’s rights under chapter 14. The institution of proceedings for judicial re­
view of the commissioner’s final order shall not stay the enforcement of the final order ex­
cept as provided in section 14.65. A license holder and each controlling individual of a li­
cense holder whose license has been revoked because of noncompliance with applicable law 
or rule must not be granted a license for five years following the revocation. An applicant 
whose application was denied must not be granted a license for two years following a denial, 
unless the applicant’s subsequent application contains new information which constitutes a 
substantial change in the conditions that caused the previous denial.

History: 1999 c 245 art 4 s 10

245A.30 LICENSING PROHIBITION FOR CERTAIN JUVENILE FACILITIES.
The commissioner may not:
(1) issue any license under Minnesota Rules, parts 9545.0905 to 9545.1125, for the resi­

dential placement of juveniles at a facility if the facility accepts juveniles who reside outside 
of Minnesota without an agreement with the entity placing the juvenile at the facility that 
obligates the entity to pay the educational and medical expenses of the juvenile; or

(2) renew a license under Minnesota Rules, parts 9545.0905 to 9545.1125, for the resi­
dential placement of juveniles if the facility accepts juveniles who reside outside of Minne­
sota without an agreement with the entity placing the juvenile at the facility that obligates the 
entity to pay the educational and medical expenses of the juvenile.

History: 1999 c 245 art 8 s 2
N O T E: The am endm ent to (his section by Laws 1999, chaptcr 245, artielc 8, section 2, is effective July 1,2000. Laws 1999, 

chapter 245, articic 8. section 87.
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