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501B.14 PROHIBITION AGAINST EXERCISE OF POWERS BY TRUSTEE.

Subdivision 1. Prohibition. No trustee may exercise or participate in the exercise
of any of the following powers:

(1) any power of the trustee to make discretionary distributions of either principal
or income to or for the benefit of the trustee as beneficiary, unless by the terms of the
will or other written instrument those discretionary distributions are limited by an
ascertainable standard relating to that trustee’s health, education, maintenance, or sup-
port as described in sections 2041 and 2514 of the Internal Revenue Code of 1986, as
amended through December 31, 1992; or

(2) any power to make discretionary distributions of either principal or income to
discharge any legal support or other obligations of the trustee 10 any person.

Subd. 2. Exercise of affected powers. Any power described in subdivision 1 that
is conferred upon two or more trustees may be exercised by the trustee or trustees who
are not disqualified under subdivision 1. If there is no trustee qualified to exercise the
power, any trustee or other person interested in the trust may petition the district court
pursuant to section 501B.16 to appoint an additional trustee. The district court may
limit the powers of an additional trustee appointed under this subdivision to exercise
the power to make discretionary distributions when no other trustee may exercise that
power.

Subd. 3. Application. (a) Except as provided.in paragraph (b), this section applies
to any exercise of any powers of the trustee after May 14, 1993, under any trust created
before, on, or after May 14, 1993, unless the terms of the trust refer specifically to this
section and provide that this section does not apply.

(b) This section does not apply to a trustee:

(1) who retains or is granted an unlimited lifetime or testamentary power, exercis-
able in a capacity other than as trustee, to revoke the trust, or to withdraw all of the
income and principal of the trust, or to appoint all of the income and principal of the
trust to the trustee individually or the trustee’s estate;

(2) of a trust created on or before May 14, 1993, if the entire principal of the trust
would be included in the gross estate of the trustee for federal estate tax purposes if the
trustee had died on May 14, 1993, without regard to any power described in subdivi-
sion 1;

(3) of a trust created on or before May 14, 1993, if no part of the principal of the
trust would be included in the gross estate of the trustee for federal estate tax purposes
if the trustee had died on May 14, 1993, without exercising the power;

(4) of a trust created on or before May 14, 1993, if (i) the trust is not exempt from
generation-skipping transfer tax under chapter 13 of the Internal Revenue Code of
1986, as amended through December 31, 1992, because of Public Law Number 99-514,
section 1433(b) to (d); (ii) there would be a taxable termination with respect to the
assets held in the trust if the trustee and all beneficiaries of the trust who are assigned
to the trustee’s generation or a higher generation had died on May 14, 1993; and (iii)
the trust would have an inclusion ratio, as defined in section 2642(c) of the Internal
Revenue Code of 1986, as amended through December 31, 1992, of one with respect
to the taxable termination; or

(5) of a trust created on or before May 14, 1993, if (i) on May 14, 1993, there is
no person with the power to amend or revoke the trust, and (ii) on May 14, 1993, there
is only one trustee of the trust.
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(c) This section has no effect on an action taken by a trustee on or before May 14,
1993.

History: 1993 ¢ 169 s 1

501B.25 APPLICATION.

Sections 501B.16 to 501B.23 do not apply to trusts in the nature of mortgages or
to trusts commonly known as voting trusts. Sections S01B.16 to 501B.23 apply, how-
ever, unless otherwise provided in the trust instrument, to trusts established in connec-
tion with bonds issued under chapter 469, and, at the sole election of the issuer of bonds
issued under chapter 469, without a trust indenture, to the pledges and other bond cov-
enants made by the issuer in one or more resolutions with respect to the bonds. If the
issuer so elects to apply sections 501B.16 to 501B.23, for such purposes only, the
pledges and other bond covenants shall be deemed the “trust,” the resolution or resolu-
tions shall be deemed the “trust instrument,” and the issuer shall be deemed the
“trustee” notwithstanding the absence of any fiduciary responsibility owed by the “is-
suer” toward the bondholders. Nothing in this section shall preclude the issuer from
seeking approval under sections 501B.16 to 501B.23 of the creation of any express trust
under a trust indenture and the appointment of a trustee thereunder to act as a fiduciary
for the benefit of the bondholders. As used in sections 501B.16 to 501B.23, “person”
includes an artificial as well as a natural person, and “beneficiary” includes a bond-
holider.

History: 1993 ¢ 2715 8

501B.89 TRUST PROVISIONS LINKED TO PUBLIC ASSISTANCE ELIGIBIL-
ITY; SUPPLEMENTAL NEEDS TRUSTS.

Subdivision 1. Trusts containing limitations linked to eligibility for public assis-
tance. (a) Except as allowed by subdivision 2, a provision in a trust that provides for
the suspension, termination, limitation, or diversion of the principal, income, or bene-
ficial interest of a beneficiary if the beneficiary applies for, is determined eligible for,
or receives public assistance or benefits under a public health care program is unen-
forceable as against the public policy of this state, without regard to the irrevocability
of the trust or the purpose for which the trust was created.

(b) This subdivision applies to trust provisions created after July 1, 1992. For pur-
poses of this section, a trust provision is created on the date of execution of the first
instrument that contains the provision, even though the trust provision is later
amended or reformed or the trust is not funded until a later date.

Subd. 2. Supplemental trusts for persons with disabilities. (a) It is the public policy
of this state to enforce supplemental needs trusts as provided in this subdivision.

(b) For purposes of this subdivision, a “supplemental needs trust” is a trust created
for the benefit of a person with a disability and funded by someone other than the trust
beneficiary, the beneficiary’s spouse, or anyone obligated to pay any sum for damages
or any other purpose to or for the benefit of the trust beneficiary under the terms of a
settlement agreement or judgment.

(c) For purposes of this subdivision, a “person with a disability” means a person
who, prior to creation of a trust which otherwise qualifies as a supplemental needs trust
for the person’s benefit:

(1) is considered to be a person with a disability under the disability criteria speci-
fied in Title II or Title XVI of the Social Security Act; or

(2) has a physical or mental illness or condition which, in the expected natural
course of the illness or condition, either prior to or following creation of the trust, to
a reasonable degree of medical certainty, is expected to:

(i) last for a continuous period of 12 months or more; and

(i1) substantially impair the person’s ability to provide for the person’s care or cus-
tody.
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Disability may be established conclusively for purposes of this subdivision by the
written opinion of a licensed professional who is qualified to diagnose the illness or con-
dition, confirmed by the written opinion of a second licensed professional who is quali-
fied to diagnose the illness or condition.

(d) The general purpose of a supplemental needs trust must be to provide for the
reasonable living expenses and other basic needs of a person with a disability when ben-
efits from publicly funded benefit programs are not sufficient to provide adequately for
those needs. Subject to the restrictions contained in this paragraph, a supplemental
needs trust may authorize distributions to provide for all or any portion of the reason-
able living expenses of the beneficiary. A supplemental needs trust may allow or require
distributions only in ways and for purposes that supplement or complement the bene-
fits available under medical assistance, Minnesota supplemental aid, and other publicly
funded benefit programs for disabled persons. A supplemental needs trust must contain
provisions that prohibit disbursements that would have the effect of replacing, reduc-
ing, or substituting for publicly funded benefits otherwise available to the beneficiary
or rendering the beneficiary ineligible for publicly funded benefits.

(e) A supplemental needs trust is not enforceable if the trust beneficiary becomes
a patient or resident after age 64 in a state institution or nursing facility for six months
or more and, due to the beneficiary’s medical need for care in an institutional setting,
there is no reasonable expectation that the beneficiary will ever be discharged from the
institution or facility. For purposes of this paragraph “reasonable expectation” means
that the beneficiary’s attending physician has certified that the expectation is reason-
able. For purposes of this paragraph, a beneficiary participating in a group residential
program is not deemed to be a patient or resident in a state institution or nursing facil-
ity.

(f) The trust income and assets of a supplemental needs trust are considered avail-
able to the beneficiary for medical assistance purposes to the extent they are considered
available to the beneficiary under medical assistance, supplemental security income, or
aid to families with dependent children methodology, whichever is used to determine
the beneficiary’s eligibility for medical assistance. For other public assistance programs
established or administered under state law, assets and income will be considered avail-
able to the beneficiary in accordance with the methodology applicable to the program.

(g) Nothing in this subdivision requires submission of a supplemental needs trust
to a court for interpretation or enforcement.

(h) Paragraphs (a) to (g) apply to supplemental needs trusts whenever created, but
the limitations and restrictions in paragraphs (c) to (g) apply only to trusts created after
June 30, 1993.

History: 1993 ¢ 108 s 1
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