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245A.02 DEFINITIONS.
[For text of subds 1 to 6, see M.S.1992]

Subd. 6a. Drop-in child care program. “Drop-in child care program™ means a non-
residential program of child care in which children participate on a one-time only or
occasional basis up to a maximum of 90 hours per child, per month. A drop-in child
care program must be licensed under Minnesota Rules governing child care centers. A
drop-in child care program must meet one of the following requirements to qualify for
the rule exemptions specified in section 245A.14, subdivision 6:

(1) the drop-in child care program opcrates in a child care center which houses no
child care program except the drop-in child care program;

(2) the drop-in child care program opcrates in the same child care center but not
during the same hours as a regularly scheduled ongoing child care program with a stable
enrollment; or

(3) the drop-in child care program operates in a child care center at the same time
as a regularly scheduled ongoing child care program with a stable enrollment but the
program’s activities, except for bathroom use and outdoor play, are conducted sepa-
rately from each other.

[For text of subds 7 to 13, see M.S.1992]

Subd. 14. Residential program. “Residential program™ means a program that pro-
vides 24-hour-a-day care, supervision, food, lodging, rehabilitation, training, educa-
tion, habilitation, or treatment outside a person’s own home, including a nursing home
or hospital that receives public funds, administered by the commissioner, to provide
services for five or more persons whose primary diagnosis is mental retardation or a
related condition or mental illness and who do not have a significant physical or medi-
cal problem that necessitates nursing home care; a program in an intermediate care
facility for four or more persons with mental retardation or a related condition; a nurs-
ing home or hospital that was licensed by the commissioner on July 1, 1987, to provide
a program for persons with a physical handicap that is not the result of the normal aging
process and considered to be a chronic condition; and chemical dependency or chemi-
cal abuse programs that are located in a hospital or nursing home and receive public
funds for providing chemical abusec or chemical dependency treatment services under
chapter 254B. Residential programs include home and community-based services for
persons with mental retardation or a rclated condition that are provided in or outside
of a person’s own home.

[For text of subd 15, see M.S.1992]
History: 1993 ¢ 338 s 1,2

245A.03 WHO MUST BE LICENSED.
[For text of subd 1, see M.S.1992]

Subd. 2. Exclusion from licensure. Sections 245A.01 to 245A.16 do not apply to:
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(1) residential or nonresidential programs that are provided to a person by an indi-
vidual who is related, except as provided in subdivision 2a;

(2) nonresidential programs that are provided by an unrelated individual to per-
sons from a single related family;

(3) residential or nonresidential programs that are provided to aduits who do not
abuse chemicals or who do not have a chemical dependency, a mental illness, mental
retardation or a related condition, a functional impairment, or a physical handicap;

(4) sheltered workshops or work activity programs that are certified by the com-
missioner of jobs and training;

(5) programs for children enrolled in kindergarten to the 12th grade and pre-
kindergarten special education in a school as defined in section 120.101, subdivision
4, and programs serving children in combined special education and regular prekinder-
garten programs that are operated or assisted by the commissioner of education;

(6) nonresidential programs primarily for children that provide care or supervi-
ston, without charge for ten or fewer days a year, and for periods of less than three hours
a day while the child’s parent or legal guardian is in the same building as the nonresi-
dential program or present within another building that is directly contiguous to the
building in which the nonresidential program is located,;

(7) nursing homes or hospitals licensed by the commissioner of health except as
specified under section 245A.02;

(8) board and lodge facilities licensed by the commissioner of health that provide
services for five or more persons whosc primary diagnosis is mental illness who have
refused an appropriate residential program offered by a county agency. This exclusion
expires on July 1, 1990;

(9) homes providing programs for persons placed there by a licensed agency for
legal adoption, unless the adoption is not completed within two years;

(10) programs licensed by the commissioner of corrections;

(11) recreation programs for children or adults that operate for fewer than 40 cal-
endar days in a calendar year;

(12) programs whose primary purpose is to provide, for adults or school-age chil-
dren, including children who will be eligible to enter kindergarten within not more than
four months, social and recreational activities, such as scouting, boys clubs, girls clubs,
sports, or the arts; except that a program operating in a school building is not excluded
unless it is approved by the district’s school board;

(13) head start nonresidential programs which operate for less than 31 days in each
calendar year;

(14) noncertified boarding care homes unless they provide services for five or more
persons whose primary diagnosis is mental illness or mental retardation;

(15) nonresidential programs for nonhandicapped children provided for a cumu-
lative total of less than 30 days in any 12-month period;

(16) residential programs for persons with mental illness, that are located in hospi-
tals, until the commissioner adopts appropriate rules;

(17) the religious instruction of school-age children; Sabbath or Sunday schools;
or the congregate care of children by a church, congregation, or religious society during
the period used by the church, congregation, or religious society for its regular worship;

(18) camps licensed by the commissioner of health under Minnesota Rules, chap-
ter 4630,

(19) mental health outpatient services for adults with mental illness or children
with emotional disturbance;

(20) residential programs serving school-age children whose sole purpose is cul-
tural or educational exchange, until the commissioner adopts appropriate rules;

(21) unrelated individuals who provide out-of-home respite care services to per-
sons with mental retardation or related conditions from a single related family for no
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more than 90 days in a 1 2-month period and the respite care services are for the tempo—
rary relief of the person’s family or legal representative;

(22) respite care services provided as a home and community-based service to a
person with mental retardation or a related condition, in the person’s primary resi-
dence; or

(23) community support services programs as defined in section 245.462, subdivi-
sion 6, and family community support services as defined in section 245.4871, subdivi-
sion 17.

For purposes of clause (6), a building is directly contiguous to a building in which
a nonresidential program is located if it sharcs a common wall with the building in
which the nonresidential program is located or is attached to that building by skyway,
tunnel, atrium, or common roof.

Subd. 2a. Licensing of an individual related to a qualifying child. Notwithstanding
subdivision 2, clause (1), the commissioner may license an individual who is related
to a qualifying child, as defined in title IV-E of the Social Security Act, to provide foster
care for that qualifying child. The commissioner may issue such a license retroactive
to the date the qualifying child was placed in the applicant’s home, so long as no more
than 90 days have elapsed since the placement. If more than 90 days have elapsed since
the placement, the commissioner may issue the license retroactive 90 days.

[For text of subd 3, see M.S.1992]
History: 1993 ¢ 338 5 3.4: 1993 ¢ 3395 5

245A.04 APPLICATION PROCEDURES.
[For text of subds I and 2, see M.S.1992)

Subd. 3. Study of the applicant. (a) Before the commissioner issues a license, the
commissioner shall conduct a study of the individuals specified in clauses (1) to (4)
according to rules of the commissioner. The applicant, license holder, the bureau of
criminal apprehension, and county agencies, after written notice to the individual who
is the subject of the study, shall help with the study by giving the commissioner criminal
conviction data and reports about abuse or neglect of adults in licensed programs sub-
stantiated under section 626.557 and the maltrcatment of minors in licensed programs
substantiated under section 626.556. The individuals to be studied shall include:

(1) the applicant;

(2) persons over the age of 13 living in the household where the licensed program
will be provided;

(3) current employees or contractors of the applicant who will have direct contact
with persons served by the program; and

(4) volunteers who have direct contact with persons served by the program to pro-
vide program services, if the contact is not directly supervised by the individuals listed
in clause (1) or (3).

The juvenile courts shall also help with the study by giving the commissioner exist-
ing juvenile court records on individuals described in clause (2) relating to delinquency
proceedings held within either the five ycars immediately preceding the application or
the five years immediately preceding the individual’s 18th birthday, whichever time
period is longer. The commissioner shall destroy juvenile records obtained pursuant
to this subdivision when the subject of the records reaches age 23.

For purposes of this subdivision, “direct contact” means providing face-to-face
care, training, supervision, counseling, consultation, or medication assistance to per-
sons served by a program. For purposes of this subdivision, “directly supervised”
means an individual listed in clause (1) or (3) is within sight or hearing of a volunteer
to the extent that the individual listed in clause (1) or (3) is capable at all times of inter-
vening to protect the health and safety of the persons served by the program who have
direct contact with the volunteer.
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A study of an individual in clauses (1) to (4) shall be conducted at least upon appli-
cation for initial license and reapplication for a license. No applicant, license holder,
or individual who is the subject of the study shall pay any fees required to conduct the
study.

(b) The individual who is the subject of the study must provide the applicant or
license holder with sufficient information to ensure an accurate study including the
individual’s first, middle, and last name; home address, city, county, and state of resi-
dence; zip code; sex; date of birth; and driver’s license number. The applicant or license
holder shall provide this information about an individual in paragraph (a), clauses (1)
to (4), on forms prescribed by the commissioner. The commissioner may request addi-
tional information of the individual, which shall be optional for the individual to pro-
vide, such as the individual’s social security number or race.

(c) Except for child foster care, adult foster care, and family day care homes, a
study must include information from the county agency’s record of substantiated abuse
or neglect of adults in licensed programs, and the maltreatment of minors in licensed
programs, information from juvenile courts as required in paragraph (a) for persons
listed in paragraph (a), clause (2), and information from the bureau of criminal appre-
hension. For child foster care, adult foster care, and family day care homes, the study
must include information from the county agency’s record of substantiated abuse or
neglect of adults, and the maltreatment of minors, information from juvenile courts as
required in paragraph (a) for persons listed in paragraph (a), clause (2), and information
from the bureau of criminal apprehension. The commissioner may also review arrest
and investigative information from the bureau of criminal apprehension, a county
attorney, county sheriff, county agency, local chief of police, other states, the courts,
or a national criminal record repository if the commissioner has reasonable cause to
believe the information is pertinent to the disqualification of an individual listed in
paragraph (a), clauses (1) to (4).

(d) An applicant’s or license holder’s failure or refusal to cooperate with the com-
missioner is reasonable cause to deny an application or immediately suspend, suspend,
or revoke a license. Failure or refusal of an individual to cooperate with the study is
just cause for denying or terminating employment of the individual if the individual's
failure or refusal to cooperate could cause the applicant’s application to be denied or
the license holder’s license to be immediately suspended, suspended, or revoked.

(e) The commissioner shall not consider an application to be complete until all of
the information required to be provided under this subdivision has been received.

(f) No person in paragraph (a), clause (1), (2), (3), or (4) who is disqualified as a
result of this section may be retained by the agency in a position involving direct con-
tact with persons served by the program.

(g) Termination of persons in paragraph (a), clause (1), (2), (3), or (4) made in good
faith reliance on a notice of disqualification provided by the commissioner shall not
subject the applicant or license holder to civil liability.

(h) The commissioner may establish records to fulfill the requirements of this sec-
tion. :

(1) The commissioner may not disqualify an individual subject to a study under
this section because that person has, or has had, a mental illness as defined in section
245.462, subdivision 20.

[For text of subd 3a, see M.S.1992]

Subd. 3b. Reconsideration of disqualification. (a) Within 30 days after receiving
notice of disqualification under subdivision 3a, the individual who is the subject of the
study may request reconsideration of the notice of disqualification. The individual
must submit the request for reconsideration to the commissioner in writing. The indi-
vidual must present information to show that:

(1) the information the commissioner relied upon is incorrect; or

(2) the subject of the study does not pose a risk of harm to any person served by
the applicant or license holder.
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(b) The commissioner may set aside the disqualification if the commissioner finds
that the information the commissioner relied upon is incorrect or the individual does
not pose a risk of harm to any person served by the applicant or license holder. The
commissioner shall review the consequences of the event or events that could lead to
disqualification, whether there is more than one disqualifying event, the vulnerability
of the victim at the time of the event, the time elapsed without a repeat of the same-
or similar event, and documentation of successful completion by the individual studied
of training or rehabilitation pertinent to the event. In reviewing a disqualification, the
commissioner shall give preeminent weight to the safety of each person to be served
by the license holder or applicant over the interests of the license holder or applicant.

(c) Unless the information the commissioner relied on in disqualifying an individ-
ual is incorrect, the commissioner may not set aside the disqualification of an individ-
ual who seeks a license to provide family day care for children, foster care for children
in the provider’s own home, or foster care or day care services for adults in the provid-
er’'s own home if:

(1) less than ten years have passcd since the discharge of the sentence imposed for
the offense; and the individual has been convicted of a violation of section 609.20
(manslaughter in the first degree), 609.205 (manslaughter in the second degree), 609.21
(criminal vehicular homicide), 609.215 (aiding suicide or aiding attempted suicide),
609.221 to 609.2231 (felony violations of assault in the first, second, third, or fourth
degree), 609.713 (terroristic threats), 609.285 (use of drugs to injure or to facilitate
crime), 609.24 (simple robbery), 609.245 (aggravated robbery), 609.25 (kidnapping),
609.255 (false imprisonment), 609.561 or 609.562 (arson in the first or second degree),
609.71 (riot), 609.582 (burglary in the first or second degree), 609.66 (reckless use of
a gun or dangerous weapon or intentionally pointing a gun at or towards a human
being), 609.665 (sctting a spring gun), 609.67 (unlawfully owning, possessing, or operat-
ing a machine gun), 152.021 or 152.022 (controlled substance crime in the first or sec-
ond degree), 152.023, subdivision I, clause (3) or (4), or subdivision 2, clause (4)
(controlled substance crime in the third degree), 152.024, subdivision 1, clause (2), (3),
or (4) (controlled substance crime in the fourth degree), 609.228 (great bodily harm
caused by distribution of drugs), 609.23 (mistreatment of persons confined), 609.231
(mistreatment of residents or patients), 609.265 (abduction), 609.2664 to 609.2665
(manslaughter of an unborn child in the first or second degree), 609.267 to 609.2672
(assault of an unborn child in the first, second, or third degree), 609.268 (injury or death
of an unborn child in the commission of a crime), 617.293 (disseminating or displaying
harmful material to minors), 609.378 (ncglect or endangerment of a child), 609.377 (a
gross misdemeanor offense of malicious punishment of a child); or an attempt or con-
spiracy to commit any of these offenscs, as each of these offenses is defined in Minne-
sota Statutes; or an offense in any other state, the elements of which are substantially
similar to the elements of any of the foregoing offenses;

(2) regardless of how much time has passed since the discharge of the sentence
imposed for the offense, the individual was convicted of a violation of sections 609.185
to 609.195 (murder in the first, second, or third degree), 609.2661 to 609.2663 (murder
of an unborn child in the first, sccond, or third degree), 609.377 (a felony offense of
malictous punishment of a child), 609.322 (soliciting, inducement, or promotion of
prostitution), 609.323 (receiving profit derived from prostitution), 609.342 to 609.345
(criminal sexual conduct in the first, sccond, third, or fourth degree), 609.352 (solicita-
tion of children to engage in sexual conduct), 617.245 (use of minors in a sexual perfor-
mance), 617.247 (possession of pictorial representations of a minor), 609.365 (incest),
or an offense in any other state, the elements of which are substantially similar to any
of the foregoing offenses;

(3) within the seven years preceding the study, the individual committed an act
that constitutes maltreatment of a child under section 626.556, subdivision 10e, and
that resulted in substantial bodily harm as defined in section 609.02, subdivision 7a,
or substantial mental or emotional harm as supported by competent psychological or
psychiatric evidence; or
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(4) within the seven years preceding the study, the individual was determined
under section 626.557 to be the perpetrator of a substantiated incident of abuse of a
vulnerable adult that resulted in substantial bodily harm as defined in section 609.02,
subdivision 7a, or substantial mental or emotional harm as supported by competent
psychological or psychiatric evidence.

In the case of any ground for disqualification under clauses (1) to (4), if the act was
committed by an individual other than the applicant or license holder residing in the
applicant’s or license holder’s home, the applicant or license holder may seek reconsid-
eration when the individual who committed the act no longer resides in the home.

The disqualification periods provided under clauses (1), (3), and (4) are the mini-
mum applicable disqualification periods. The commissioner may determine that an
individual should continuc to be disqualified from licensure because the license holder
or applicant poses a risk of harm to a person served by that individual after the mini-
mum disqualification period has passed.

(d) The commissioner shall respond in writing to all reconsideration requests
within 15 working days after receiving the request for reconsideration. If the disqualifi-
cation is set aside, the commissioner shall notify the applicant or license holder in writ-
ing of the decision.

(e) Except as provided in subdivision 3¢, the commissioner’s decision to grant or
deny a reconsideration of disqualification under this subdivision, or to set aside or
uphold the results of the study under subdivision 3, is the final administrative agency
action.

[For text of subds 3c to 5, see M.S.1992]

Subd. 6. Commissioner’s evaluation. Before granting, suspending, revoking, or
making probationary a license, the commissioner shall evaluate information gathered
under this section. The commissioner’s evaluation shall consider facts, conditions, or
circumstances concerning the program’s operation, the well-being of persons served by
the program, available consumer evaluations of the program, and information about
the qualifications of the personnel employed by the applicant or license holder.

The commissioner shall evaluate the results of the study required in subdivision
3 and determine whether a risk of harm to the persons served by the program exists.
In conducting this evaluation, the commissioner shall apply the disqualification stan-
dards set forth in rules adopted under this chapter. Prior to the adoption of rules estab-
lishing disqualification standards, the commissioner shall forward the proposed rules
to the commissioner of human rights for review and recommendation concerning the
protection of individual rights. The recommendation of the commissioner of human
rights is not binding on the commissioner of human services.

[For text of subds 7 to 9, see M.S.1992]
History: 1993 ¢ 171 5 3,4, 1993 ¢ 3065 1; 1993 ¢ 3385 5; 1993 ¢ 351 5 29

245A.06 CORRECTION ORDER AND FINES.
[For text of subd 1, see M.S.1992]

Subd. 2. Reconsideration of correction orders. If the applicant or license holder
believes that the contents of the commissioner’s correction order are in error, the appli-
cant or license holder may ask the department of human services to reconsider the parts
of the correction order that are alleged to be in error. The request for reconsideration
must be in writing, delivered by certified mail, and:

(1) specify the parts of the correction order that are alleged to be in error;
(2) explain why they are in error; and
(3) include documentation to support the allegation of error.

A request for reconsideration does not stay any provisions or requirements of the
correction order. The commissioner’s disposition of a request for reconsideration is
final and not subject to appeal under chapter 14.

[For text of subds 3 to 6, see M.S.1992]
History: 1993 ¢ 338 s 6
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245A.09 RULES.
[For text of subds 1 to 6, see M.S.1992]

Subd. 7. Regulatory methods. (a) Where appropriate and feasible the commis-
sioner shall identify and implement alternative methods of regulation and enforcement
to the extent authorized in this subdivision. These methods shall include:

(1) expansion of the types and categories of licenses that may be granted;

(2) when the standards of an independent accreditation body have been shown to
predict compliance with the rules, the commissioner shall consider compliance with the
accreditation standards to be equivalent to partial compliance with the rules; and

(3) use of an abbreviated inspection that employs key standards that have been
shown to predict full compliance with the rules.

For programs and services for people with developmental disabilities, the commis-
sioner of human services shall develop demonstration projects to use the standards of
the commission on accreditation of rehabilitation facilities and the standards of the
accreditation council on services to persons with disabilities during the period of July
1, 1993 to December 31, 1994, and incorporate the alternative use of these standards
and methods in licensing rules where appropriate. If the commissioner determines that
the methods in clause (2) or (3) can be used in licensing a program, the commissioner
may reduce any fee set under section 245A.10 by up to 50 percent. The commissioner
shall present a plan by January 31, 1995, to accept accreditation by either the accredita-
tion council on services to people with disabilities or the commission on the accredita-
tion of rehabilitation services as evidence of being in compliance where applicable with
state licensing.

(b) The commissioner shall work with the commissioners of health, public safety,
administration, and education in consolidating duplicative licensing and certification
rules and standards if the commissioner determines that consolidation is administra-
tively feasible, would significantly reducc the cost of licensing, and would not reduce
the protection given to persons receiving services in licensed programs. Where admin-
istratively feasible and appropriate, the commissioner shall work with the commission-
ers of health, public safety, administration, and education in conducting joint agency
inspections of programs.

{c) The commissioner shall work with the commissioners of health, public safety,
administration, and education in establishing a single point of application for appli-
cants who are required to obtain concurrent licensure from more than one of the com-
missioners listed in this clause.

(d) The commissioner may specify in rule periods of licensure up to two years.

History: /1993 ¢ 33857

245A.11 SPECIAL CONDITIONS FOR RESIDENTIAL PROGRAMS.
[For text of subds 1 and 2, see M.S.1992]

Subd. 2a. Adult foster care license capacity. An adult foster care license holder may
have a maximum license capacity of five if all persons in care are age 60 or over and
do not have a serious and persistent mental illness or a developmental disability.

[For text of subds 2b to 6, see M.S.1992]
History: 1993 ¢ 10s 1

245A.14 SPECIAL CONDITIONS FOR NONRESIDENTIAL PROGRAMS.
[For text of subds 1 to 4, see M.S.1992]

-

Subd. 6. Drop-in child care programs. (2) Except as expressly set forth in this subdi-
vision, drop-in child care programs must be licensed as a drop-in program under the
rules governing child care programs operated in a center.
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(b) Drop-in child care programs are exempt from the following Minnesota Rules:

(1) part 9503.0040;

(2) part 9503.0045, subpart 1, items F and G;

(3) part 9503.0050, subpart 6, except for children less than 2-1/2 years old;

(4) one-half the requirements of part 9503.0060, subpart 4, item A, subitems (2),
(5), and (8), subpart 5, item A, subitems (2), (3), and (7), and subpart 6, item A, sub-
items (3) and (6);

(5) part 9503.0070; and

(6) part 9503.0090, subpart 2.

(c) A drop-in child care program must be operated under the supervision of a per-
son qualified as a director and a teacher.

(d) A drop-in child care program must have at least two persons on staff whenever
the program is operating, except that the commissioner may permit variances from this
requirement under specified circumstances for parent cooperative programs, as long as
all other staff-to-child ratios are met.

(e) Whenever the total number of children present to be cared for at a center is
more than 20, children that are younger than age 2-1/2 must be in a separate group.
This group may contain children up to 60 months old. This group must be cared for
in an area that is physically separated from older children.

(f) A drop-in child care program must maintain a minimum staff ratio for children
age 2-1/2 or greater of one staff person for each ten children.

(g) If the program has additional staff who are on call as a mandatory condition
of their employment, the minimum child-to-staff ratio may be exceeded only for chil-
dren age 2-1/2 or greater, by a maximum of four children, for no more than 20 minutes
while additional staff are in transit.

(h) The minimum staff-to-child ratio for infants up to 16 months of age is one staff
person for every four infants. The minimum staff-to-child ratio for children age 17
months to 30 months is one staff for every seven children.

(i) In drop-in care programs that scrve both infants and older children, children
up to age 2-1/2 may be supervised by assistant teachers, as long as other staff are present
in appropriate ratios.

(j) The minimum staff distribution pattern for a drop-in child care program serv-
ing children age 2-1/2 or greater is: the first staff member must be a teacher; the second,
third, and fourth staff members must have at least the qualifications of a child care aide;
the fifth staff member must have at least the qualifications of an assistant teacher; the
sixth, seventh, and eighth staff members must have at least the qualifications of a child
care aide; and the ninth staff person must have at least the qualifications of an assistant
teacher.

(k) A drop-in child care program may care for siblings 16 months or older together
in any group. For purposes of this subdivision, sibling is defined as sister or brother,
half-sister or half-brother, or stepsister or stepbrother.

[For text of subd 7, see M.S.1992]
History: 1993 ¢ 3385 8

245A.16 STANDARDS FOR COUNTY AGENCIES AND PRIVATE AGENCIES.
[For text of subds 1 to 5, see M.S.1992]

Subd. 6. Certification by the commissioner. The commissioner shall ensure that
rules are uniformly enforced throughout the state by reviewing each county and private
agency for compliance with this section and other applicable laws and rules at least
every four years. County agencies that comply with this section shall be certified by the
commissioner. If a county agency fails to be certified by the commissioner, the commis-
sioner shall certify a reduction of up to 20 percent of the county’s community social
services act funding or an equivalent amount from state administrative aids.

History: 1993 ¢ 3385 9
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245A.18 SEAT BELT USE REQUIRED.

(a) When a nonresidential license holder provides or arranges for transportation
for children served by the license holder, children four years old and older must be
restrained by a properly adjusted and fastened seat belt and children under age four
must be properly fastened in a child passenger restraint system meeting federal motor
vehicle safety standards. A child passenger restraint system is not required for a child
who, in the judgment of a licensed physician, cannot be safely transported in a child
passenger restraint system because of a medical condition, body size, or physical dis-
ability, if the license holder possesses a written statement from the physician that satis-
fies the requirements in section 169.685, subdivision 6, paragraph (b).

(b) Paragraph (a) does not apply to transportation of children in a school bus
inspected under section 169.45( that has a gross vehicle weight rating of more than
10,000 pounds, is designed for carrying more than ten persons, and was manufactured
after 1977.

History: 1993 c 13 art 1531
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