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CHAPTER 144A
NURSING HOMES

144A.01 Definitions. 144A.12  Injunctive relicf: subpocnas.
144A.04  Qualifications for license. 144A.135 Transfer and discharge appeals.
144A.071 Moratorium on certification of nursing 144A.15 Involuntary receivership.

home beds. 144A.155 Placement of monitor.
144A.073 Review of proposals requiring 144A.43 Decfinitions.

exceptions to the moratorium. 144A.45 Regulation of home care services.
144A.10 Inspection; commissioner of health; 144A.46 Licensure.

fines. 144A.465 Licensure; penalty.
144A.103 Penalty for death of a resident. 144A.61 Nursing assistant training.
144A.105 Suspension of admissions. 144A.611 Reimbursable expenses payable to
144A.11 License suspension or revocation; nursing assistants,

hearing; relicensing.

144A.01 DEFINITIONS,
[For text of subds 1 to 3, see M.S.1988]

~ Subd. 3a. “Certified” means certified for participation as a provider in the
Medicare or Medicaid programs under title XVIII or XIX of the Social Security Act.

[For text of subd 4, see M.S.1988]

Subd. 4a. “Emergency” means a situation or physical condition that creates or
probably will create an immediate and serious threat to a resident’s health or safety.

Subd. 5. “Nursing home” means a facility or that part of a facility which provides
nursing care to five or more persons. “Nursing home” does not include a facility or that
part of a facility which is a hospital, a hospital with approved swing beds as defined in
section 144.562, clinic, doctor’s office, diagnostic or treatment center, or a residential
program licensed pursuant to sections 245A.01 to 245A.16 or 252.28.

[For text of subds 6 to 10, see M.S.1988]
History: 1989 ¢ 282 art 2 s 24, art 35 6,7

144A.04 QUALIFICATIONS FOR LICENSE.
[For text of subds 1 10 6, see M.S.1988]

Subd. 7. Minimum nursing staff requirement. Notwithstanding the provisions of
Minnesota Rules, part 4655.5600, the minimum staffing standard for nursing personnel
in certified nursing homes is as follows:

(a) The minimum number of hours of nursing personnel to be provided in a
nursing home is the greater of two hours per resident per 24 hours or 0.95 hours per
standardized resident day.

(b) For purposes of this subdivision, “hours of nursing personnel” means the paid,
on-duty, productive nursing hours of all nurses and nursing assistants, calculated on
the basis of any given 24-hour period. “Productive nursing hours” means all on-duty
hours during which nurses and nursing assistants are engaged in nursing duties.
Examples of nursing duties may be found in Minnesota Rules, parts 4655.5900,
4655.6100, and 4655.6400. Not included are vacations, holidays, sick leave, in-service
classroom training, or lunches. Also not included are the nonproductive nursing hours
of the in-service training director. In homes with more than 60 licensed beds, the hours
of the director of nursing are excluded. “Standardized resident day” means the sum
of the number of residents in each case mix class multiplied by the case mix weight for
that resident class, as found in Minnesota Rules, part 9549.0059, subpart 2, calculated
on the basis of a facility’s census for any given day.

(c) Calculation of nursing hours per standardized resident day is performed by
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dividing total hours of nursing personnel for a given period by the total of standardized
resident days for that same period.

(d) A nursing home that is issued a notice of noncompliance under section 144A.10,
subdivision 3, for a violation of this subdivision, shall be assessed a civil fine of $300
for each day of noncompliance, subject to section 144A.10, subdivisions 7 and 8.

Subd. 8. Residents with AIDS or hepatitis. A nursing home must accept as a
resident a person who is infected with the human immunodeficiency virus or the
hepatitis B virus unless the facility cannot provide appropriate care for the person
under Minnesota Rules, part 4655.1500, subpart 2, or the person is otherwise not
eligible for admission under state laws and rules.

Subd. 9. Cardiopulmonary resuscitation training. Effective October 1, 1989, a
nursing home must have on duty at all times at least one staff member who is trained
in single rescuer adult cardiopulmonary resuscitation and who has completed the initial
training or a refresher course within the previous two years.

History: 1989 ¢ 282 art 3 s 8-10

144A.071 MORATORIUM ON CERTIFICATION OF NURSING HOME BEDS.
[For text of subds I and 2, see M.S.1988]

Subd. 3. Exceptions. The commissioner of health, in coordination with the
commissioner of human services, may approve the addition of a new certified bed or
the addition of a new licensed nursing home bed, under the following conditions:

(a) to replace a bed decertified after May 23, 1983, or to address an extreme
hardship situation, in a particular county that, together with all contiguous Minnesota
counties, has fewer nursing home beds per 1,000 elderly than the number that is ten
percent higher than the national average of nursing home beds per 1,000 elderly
individuals. For the purposes of this section, the national average of nursing home beds
shall be the most recent figure that can be supplied by the federal health care financing
administration and the number of elderly in the county or the nation shall be deter-
mined by the most recent federal census or the most recent estimate of the state
demographer as of July 1, of each year of persons age 65 and older, whichever is the
most recent at the time of the request for replacement. In allowing replacement of a
decertified bed, the commissioners shall ensure that the number of added or recertified
beds does not exceed the total number of decertified beds in the state in that level of
care. An extreme hardship situation can only be found after the county documents the
existence of unmet medical needs that cannot be addressed by any other alternatives;

(b) to certify a new bed in a facility that commenced construction before May 23,
1983. For the purposes of this section, “commenced construction™ means that all of
the following conditions were met: the final working drawings and specifications were
approved by the commissioner of health; the construction contracts were let; a timely
construction schedule was developed, stipulating dates for beginning, achieving various
stages, and completing construction; and all zoning and building permits were secured;

(c) to certify beds in a new nursing home that is needed in order to meet the special
dietary needs of its residents, if: the nursing home proves to the commissioner’s
satisfaction that the needs of its residents cannot otherwise be met; elements of the
special diet are not available through most food distributors; and proper preparation
of the special diet requires incurring various operating expenses, including extra food
preparation or serving items, not incurred to a similar extent by most nursing homes;

(d) to license a new nursing home bed in a facility that meets one of the exceptions
contained in clauses (a) to (c);

(e) tolicense nursing home beds in a facility that has submitted either a completed
licensure application or a written request for licensure to the commissioner before
March 1, 1985, and has either commenced any required construction as defined in
clause (b) before May 1, 1985, or has, before May 1, 1985, received from the commis-
sioner approval of plans for phased-in construction and written authorization to begin
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construction on a phased-in basis. For the purpose of this clause, “construction” means
any erection, building, alteration, reconstruction, modernization, or improvement
necessary to comply with the nursing home licensure rules;

(f) to certify or license new beds in a new facility that is to be operated by the
commissioner of veterans’ affairs or when the costs of constructing and operating the
new beds are to be reimbursed by the commissioner of veterans’ affairs or the United
States Veterans Administration;

(g) to license or certify beds in a new facility constructed to replace a facility that
was destroyed after June 30, 1987, by fire, lightning, or other hazard provided:

(1) destruction was not caused by the intentional act of or at the direction of a
controlling person of the facility;

(2) at the time the facility was destroyed the controlling persons of the facility
maintained insurance coverage for the type of hazard that occurred in an amount that
a reasonable person would conclude was adequate;

(3) the net proceeds from an insurance settlement for the damages caused by the
hazard are applied to the cost of the new facility;

(4) the new facility is constructed on the same site as the destroyed facility or on
another site subject to the restrictions in section 144A.073, subdivision 5; and

(5) the number of licensed and certified beds in the new facility does not exceed
the number of licensed and certified beds in the destroyed facility;

(h) to license or certify beds that are moved from one location to another within
a nursing home facility, provided the total costs of remodeling performed in conjunc-
tion with the relocation of beds does not exceed ten percent of the appraised value of
the facility or $200,000, whichever is less, or to license or certify beds in a facility for
which the total costs of remodeling or renovation exceed ten percent of the appraised
value of the facility or $200,000, whichever is less, if the facility makes a written
commitment to the commissioner of human services that it will not seek to receive an
increase in its property-related payment rate by reason of the remodeling or renovation;

(i) to license or certify beds in a facility that has been involuntarily delicensed or
decertified for participation in the medical assistance program, provided that an
application for relicensure or recertification is submitted to the commissioner within
120 days after delicensure or decertification;

(j) to license or certify beds in a project recommended for approval by the
interagency board for quality assurance under section 144A.073;

(k) to license nursing home beds in a hospital facility that are relocated from a
different hospital facility under common ownership or affiliation, provided: (1) the
nursing home beds are not certified for participation in the medical assistance program,;
and (2) the relocation of nursing home beds under this clause should not exceed a radius
of six miles; :

(1) to license or certify beds that are moved from one location to another within
an existing identifiable complex of hospital buildings, from a hospital-attached nursing
home to the hospital building, or from a separate nursing home to a building formerly
used as a hospital, provided the original nursing home building will no longer be
operated as a nursing home and the building to which the beds are moved will no longer
be operated as a hospital. As a condition of receiving a license or certification under
this clause, the facility must make a written commitment to the commissioner of
human services that it will not seek to receive an increase in its property-related
payment rate as a result of the relocation. At the time of the licensure and certification
of the nursing home beds, the commissioner of health shall delicense the same number
of acute care beds within the existing complex of hospital buildings or building.
Relocation of nursing home beds under this clause is subject to the limitations in
section 144A.073, subdivision 5;

(m) to license or certify beds that are moved from an existing state nursing home
to a different state facility, provided there is no net increase in the number of state
nursing home beds;
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(n) to license new nursing home beds in a continuing care retirement community
affiliated with a national referral center engaged in substantial programs of patient care,
medical research, and medical education meeting state and national needs that receives
more than 40 percent of its residents from outside the state for the purpose of meeting
contractual obligations to residents of the retirement community, provided the facility
makes a written commitment to the commissioner of human services that it will not
seek medical assistance certification for the new beds;

(o) to certify or license new beds in a new facility on the Red Lake Indlan
reservation for which payments will be made under the Indian Health Care Improve-
ment Act, Public Law Number 94-437, at the rates specified in United States Code, title
42, section 1396d(b);

(p) to certify and license as nursing home beds boarding care beds in a certified
boarding care facility if the beds meet the standards for nursing home licensure and if
the cost of any remodeling of the facility does not exceed ten percent of the appraised
value of the facility or $200,000, whichever is less. If boarding care beds are licensed
as nursing home beds, the number of boarding care beds in the facility must not
increase in the future. The provisions contained in section 144A.073 regarding the
upgrading of the facilities do not apply to facilities that satisfy these requirements;

(q) to license and certify up to 40 beds transferred from an existing facility owned
and operated by the Amherst H. Wilder Foundation in the city of Saint Paul to a new
unit at the same location as the existing facility that will serve persons with Alzheimer’s
disease and other related disorders. The transfer of beds may occur gradually or in
stages, provided the total number of beds transferred does not exceed 40. At the time
of licensure and certification of a bed or beds in the new unit, the commissioner of
health shall delicense and decertify the same number of beds in the existing facility.
As a condition of receiving a license or certification under this clause, the facility must
make a written commitment to the commissioner of human services that it will not seek
to receive an increase in its property-related payment rate as a result of the transfers
allowed under this clause; or

(r) to license and certify nursing home beds to replace currently licensed and
certified boarding care beds which may be located either in a remodeled or renovated
boarding care or nursing home facility or in a remodeled, renovated, newly constructed,
or replacement nursing home facility within the identifiable complex of health care
facilities in which the currently licensed boarding care beds are presently located,
provided that the number of boarding care beds in the facility or complex are decreased
by the number to be licensed as nursing home beds and further provided that, if the
total costs of new construction, replacement, remodeling, or renovation exceed ten
percent of the appraised value of the facility or $200,000, whichever is less, the facility
makes a written commitment to the commissioner of human services that it will not
seek to receive an increase in its property-related payment rate by reason of the new
construction, replacement, remodeling, or renovation. The provisions contained in
section 144A.073 regarding the upgrading of facilities do not apply to facilities that
satisfy these requirements.

[For text of subds 4 and 5, see M.S.1988]
History: 1989 c 282 art 3s 11

144A.073 REVIEW OF PROPOSALS REQUIRING EXCEPTIONS TO THE MOR-
ATORIUM.

Subdivision 1. Definitions. For purposes of this section, the following terms have
the meanings given them:

(a) “Conversion” means the relocation of a nursing home bed from a nursing home
to an attached hospital.

(b) “Renovation” means extensive remodeling of, or construction of an addition
to, a facility on an existing site with a total cost exceeding ten percent of the appraised
value of the facility or $200,000, whichever is less.
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(c) “Replacement” means the demolition or reconstruction of all or part of an
existing facility.

(d) “Upgrading” means a change in the level of licensure of a bed from a boarding
care bed to a nursing home bed in a certified boarding care facility.

[For text of subds 2 to 8, see M.S.1988]
History: 1989 ¢ 282 art 35 12

144A.10 INSPECTION; COMMISSIONER OF HEALTH; FINES.
[For text of subds 1 to 4, see M.S.1988]

Subd. 4a. [Repealed, 1989 c 282 art 3 s 98]
[For text of subds 5 and 6, see M.S.1988]

Subd. 6a. [Repealed, 1989 ¢ 155 s 5]

Subd. 6b. Fines for federal certification deficiencies. If the commissioner deter-
mines that a nursing home or certified boarding care home does not meet a requirement
of section 1919(b), (c), or (d), of the Social Security Act, or any regulation adopted
under that section of the Social Security Act, the nursing home or certified boarding
care home may be assessed a civil fine for each day of noncompliance and until a notice
of correction is received by the commissioner under subdivision 7. Money collected
because of these fines must be applied to the protection of the health or property of
residents of nursing facilities the commissioner finds deficient. A fine for a specific
deficiency may not exceed $500 for each day of noncompliance. The commissioner
shall adopt rules establishing a schedule of fines.

Subd. 6¢c. Overlap of fines. If a nursing home is subject to fines under both
subdivisions 6 and 6b for the same requirement, condition, situation, or practice, the
commissioner shall assess either the fine provided by subdivision 6 or the fine provided
by subdivision 6b.

Subd. 6d. Schedule of fines. (a) The schedule of fines for noncompliance with
correction orders issued to nursing homes that was adopted under the provisions of
section 144A.10, subdivision 6, and in effect on May 1, 1989, is effective until repealed,
modified, or superseded by rule.

(b) By September 1, 1990, the commissioner shall émend the schedule of fines to
increase to $250 the fines for violations of section 144.561, subdivisions 18, 20, 21, 22,
27, and 30, and for repeated violations.

(c) The commissioner shall adopt rules establishing the schedule of fines for
deficiencies in the requirements of section 1919(b), (c), and (d), of the Social Security
Act, or regulations adopted under that section of the Social Security Act.

[For text of subds 7 and 8, see M.S.1988]

Subd. 8a. Fine for misallocation of nursing staff. Upon issuing a correction order
to a nursing home under subdivision 4 for a violation of Minnesota Rules, part
4655.5600, because of nursing staff performing duties such as washing wheelchairs or
beds of discharged residents, or other housekeeping or laundry duties not related to the
direct nursing care of residents, the commissioner shall impose a civil fine of $500 per
day. A fine under this subdivision accrues in accordance with subdivision 6 and is
subject to subdivision 8 for purposes of recovery and hearings.

Subd. 8b. Resident advisory council. Each nursing home or boarding care home
shall establish a resident advisory council and a family council, unless fewer than three
persons express an interest in participating. If one or both councils do not function,
the nursing home or boarding care home shall document its attempts to establish the
council or councils at least once each calendar year. This subdivision does not alter
the rights of residents and families provided by section 144.651, subdivision 27. A
nursing home or boarding care home that is issued a notice of noncompliance with a
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correction order for violation of this subdivision shall be assessed a civil fine of $100
for each day of noncompliance.

[For text of subds 9 and 10, see M.S.1988]
History: 1989 ¢ 282 art 3 s 13-17

144A.103 PENALTY FOR DEATH OF A RESIDENT.

Subdivision 1. Definitions. For purposes of this section, “abuse” and “neglect”
have the meanings given in section 626.557, subdivision 2, paragraphs (d) and (e).

Subd. 2. Penalty. Whenever the commissioner substantiates that a situation
existed that constituted abuse or neglect by a nursing home and that could foreseeably
result in death or injury to a resident, and the abuse or neglect contributed to the
resident’s death, the nursing home must be assessed a civil fine of $1,000. The
assessment of a fine under this section does not preclude the use of any other remedy.

Subd. 3. Recovery of fines; hearing. A nursing home that is assessed a fine under
this section must pay the fine no later than 15 days after receipt of the notice of
assessment. The assessment shall be stayed if the nursing home makes a written request
for a hearing on the assessment within 15 days after receipt of the notice of assessment.
After submission of a timely request, a hearing must be conducted as a contested case
hearing under chapter 14 no later than 30 days after the request. If a nursing home does
not pay the fine as required by this section, the commissioner of health shall notify the
commissioner of human services, who shall deduct the amount of the fine from
reimbursement payments due or to be due the nursing home under chapter 256B.

History: 1989 c 282 art 35 18

144A.105 SUSPENSION OF ADMISSIONS.

Subdivision 1. Circumstances for suspensions. The commissioner of health may
suspend admissions to a nursing home or certified boarding care home when:

(1) the commissioner has issued a penalty assessment or the nursing home has a
repeated violation for noncompliance with section 144A.04, subdivision 7, or the
portion of Minnesota Rules, part 4655.5600, subpart 2, that establishes minimum
nursing personnel requirements;

(2) the commissioner has issued a penalty assessment or the nursing home or
certified boarding care home has repeated violations for not maintaining a sufficient
number or type of nursing personnel to meet the needs of the residents, as required by
Minnesota Rules, parts 4655.5100 to 4655.6200;

(3) the commissioner has determined that an emergency exists;

(4) the commissioner has initiated proceedings to suspend, revoke, or not renew
the license of the nursing home or certified boarding care home; or

(5) the commissioner determines that the remedy of denial of payment, as provid-
ed by subparagraph 1919(h)(2)(A)(i) of the Social Security Act, is to be imposed under
section 1919(h) of the Social Security Act, or regulations adopted under that section
of the Social Security Act.

Subd. 2. Order. If the commissioner suspends admissions under subdivision 1,
the commissioner shall notify the nursing home or certified boarding care home, by
written order, that admissions to the nursing home or certified boarding care home will
be suspended beginning at a time specified in the order. The suspension is effective no
earlier than 48 hours after the nursing home or certified boarding care home receives
the order, unless the order is due to an emergency under subdivision 1, clause (3). The
order may be served on the administrator of the nursing home or certified boarding care
home, or the designated agent in charge of the home, by personal service or by certified
or registered mail with a return receipt of delivery. The order shall specify the reasons
for the suspension, the corrective action required to be taken by the nursing home or
certified boarding care home, and the length of time the suspension will be in effect.
The nursing home or certified boarding care home shall not admit any residents after
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the effective time of the order. In determining the length of time for the suspension,
the commissioner shall consider the reasons for the suspension, the performance
history of the nursing home, and the needs of the residents.

Subd. 3. Conference. After receiving the order for suspension, the nursing home
or certified boarding care home may request a conference with the commissioner to
present reasons why the suspension should be modified or should not go into effect.
The request need not be in writing. If a conference is requested within 24 hours after
receipt of the order, the commissioner shall hold the conference before the effective
time of the suspension, unless the order for suspension is due to an emergency under
subdivision 1, clause (3). If a conference is not requested within 24 hours after receipt
of the order, the nursing home or certified boarding care home may request a confer-
ence and the commissioner shall schedule the conference as soon as practicable. The
conference may be held in person or by telephone. After a conference, the commission-
er may affirm, rescind, or modify the order.

Subd. 4. Correction. The nursing home or certified boarding care home shall
notify the commissioner, in writing, when any required corrective action has been
completed. The commissioner may verify the corrective action by inspection under
section 144A.10. The commissioner may extend the initial suspension period by
written notice to the nursing home or certified boarding care home.

Subd. 5. Notification of commissioner of human services. Whenever the commis-
sioner suspends admissions to a nursing home or certified boarding care home, the
commissioner shall notify the commissioner of human services of the order and of any
modifications to the order.

Subd. 6. Hearing. A nursing home or certified boarding care home may appeal
from an order for suspension of admissions issued under subdivision 1. To appeal, the
nursing home or certified boarding care home shall file with the commissioner a written
notice of appeal. The appeal must be received by the commissioner within ten days
after the date of receipt of the order for suspension by the nursing home or certified
boarding care home. Within 15 calendar days after receiving an appeal, the commis-
sioner shall request assignment of an administrative law judge under sections 14.48 to
14.56 to conduct the hearing as soon as possible or according to agreement of the
parties. Regardless of any appeal, the order for suspension of admissions remains in
effect until final resolution of the appeal.

History: 1989 c 282 art 35 19

144A.11 LICENSE SUSPENSION OR REVOCATION; HEARING; RELICENS-
ING.

[For text of subds 1 and 2, see M.S.1988]

Subd. 2a. Notice to residents. Within five working days after proceedings are
initiated by the commissioner to revoke, suspend, or not renew a nursing home license,
the controlling person of the nursing home or a designee must provide to the commis-
sioner and the ombudsman for older Minnesotans the names of residents and the
names and addresses of the residents’ guardians, representatives, and designated family
contacts. The controlling person or designees must provide updated information each
month until the proceeding is concluded. If the controlling person or designee fails to
provide the information within this time, the nursing home is subject to the issuance
of a correction order and penalty assessment under sections 144.653 and 144A.10.
Notwithstanding those sections, any correction order issued under this subdivision
must require that the facility immediately comply with the request for information and
that as of the date of the issuance of the correction order, the facility shall forfeit to the
state a $100 fine the first day of noncompliance and an increase in the $100 fine by $50
increments for each day the noncompliance continues. Information provided under
this subdivision may be used by the commissioner or the ombudsman only for the
purpose of providing affected consumers information about the status of the proceed-
ings. Within ten working days after the commissioner initiates proceedings to revoke,
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suspend, or not renew a nursing home license, the commissioner of health shall send
a written notice of the action and the process involved to each resident of the nursing
home and the resident’s legal guardian, representative, or designated family contact.
The commissioner shall provide the ombudsman with monthly information on the
department’s actions and the status of the proceedings.

Subd. 3. Hearing. No nursing home license may be suspended or revoked, and
renewal may not be denied, without a hearing held as a contested case in accordance
with chapter 14. The hearing must commence within 60 days after the proceedings are
initiated. If the controlling person designated under section 144A.03, subdivision 2,
as an agent to accept service on behalf of all of the controlling persons of the nursing
home has been notified by the commissioner of health that the facility will not receive
an initial license or that a license renewal has been denied, the controlling person or
a legal representative on behalf of the nursing home may request and receive a hearing
on the denial. This hearing shall be held as a contested case in accordance with chapter
14,

[For text of subds 3a and 4, see M.S.1988)
History: 1989 ¢ 282 art 3 5 20,21

144A.12 INJUNCTIVE RELIEF; SUBPOENAS.

Subdivision 1. Injunctive relief. In addition to any other remedy provided by law,
the commissioner of health may bring an action in the district court in Ramsey or
Hennepin county or in the district in which a nursing home is located to enjoin a
controlling person or an employee of the nursing home from illegally engaging in
activities regulated by sections 144A.01 to 144A.16. A temporary restraining order
may be granted by the court in the proceeding if continued activity by the controlling
person or employee would create an imminent risk of harm to a resident of the facility.

[For text of subd 2, see M.S.1988]
History: 1989 ¢ 282 art 3 5 22

144A.135 TRANSFER AND DISCHARGE APPEALS.

The commissioner shall establish a mechanism for hearing appeals on transfers
and discharges of residents by nursing homes or boarding care homes licensed by the
commissioner. The commissioner may adopt permanent rules to implement this
section.

History: 1989 ¢ 282 art 3 5 26

144A.15 INVOLUNTARY RECEIVERSHIP.

Subdivision 1. Petition, notice. In addition to any other remedy provided by law,
the commissioner of health may petition the district court in Ramsey or Hennepin
county or in the district in which a nursing home or certified boarding care home is
located for an order directing the controlling persons of the nursing home or certified
boarding care home to show cause why the commissioner of health or a designee should
not be appointed receiver to operate the facility. The petition to the district court shall
contain proof by affidavit that the commissioner of health has either commenced
license suspension or revocation proceedings, suspended or revoked a license, or
decided not to renew the nursing home license, or that violations of section 1919(b),
(c), or (d), of the Social Security Act, or the regulations adopted under that section, or
violations of state law or rules, create an emergency. The order to show cause shall be
returnable not less than five days after service is completed and shall provide for
personal service of a copy to the nursing home administrator and to the persons
designated as agents by the controlling persons to accept service on their behalf
pursuant to section 144A.03, subdivision 2.

[For text of subd 2, see M.S.1988]
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Subd. 2a. Emergency procedure. If it appears from the petition filed under subdivi-
sion 1, or from an affidavit or affidavits filed with the petition, or from testimony of
witnesses under oath when the court determines that this is necessary, that there is
probable cause to believe that an emergency exists in a nursing home or certified
boarding care home, the court shall issue a temporary order for appointment of a
receiver within five days after receipt of the petition. Notice of the petition shall be
served personally on the nursing home administrator and on the persons designated as
agents by the controlling persons to accept service on their behalf according to scction
144A.03, subdivision 2. A hearing on the petition shall be held within five days after
notice is served unless the administrator or designated agent consents to a later date.
After the hearing, the court may continue, modify, or terminate the temporary order.

[For text of subds 3 to 5, see M.S.1988]

Subd. 6. Rate recommendation. The commissioner may recommend to the com-
missioner of human services a review of the rates for a nursing home or boarding care
home that participates in the medical assistance program that is in involuntary receiv-
ership, and that has needs or deficiencies documented by the department of health. If
the commissioner of health determines that a review of the rate under section 256B.431
is needed, the commissioner shall provide the commissioner of human services with:

(1) a copy of the order or determination that cites the deficiency or need; and

(2) the commissioner’s recommendation for additional staff and additional annual
hours by type of employee and additional consultants, services, supplies, equipment,
or repairs necessary to satisfy the need or deficiency.

History: 1989 ¢ 282 art 3 s 23-25

144A.155 PLACEMENT OF MONITOR.

Subdivision 1. Authority. The commissioner may place a person to act as a
monitor in a nursing home or certified boarding care home in any of the circumstances
listed in clause (1) or (2):

(1) in any situation for which a receiver may be appointed under section 144A.15;
or

(2) when the commissioner determines that violations of sections 144.651, 144A.01
to 144A.16, 626.557, or section 1919(b), (c), or (d), of the Social Security Act, or rules
or regulations adopted under those provisions, require extended surveillance to enforce
compliance or protect the health, safety, or welfare of the residents.

Subd. 2. Duties of monitor. The monitor shall observe the operation of the home,
provide advice to the home on methods of complying with state and federal rules and
regulations, where documented deficiencies from the regulations exist, and periodically
shall submit a written report to the commissioner on the ways in which the home meets
or fails to meet state and federal rules and regulations.

Subd. 3. Selection of monitor. The commissioner may select as monitor an
employee of the department or may contract with any other individual to serve as a
monitor. The commissioner shall publish a notice in the State Register that requests
proposals from individuals who wish to be considered for placement as monitors and
that sets forth the criteria for selecting individuals as monitors. The commissioner shall
maintain a list of individuals who are not employees of the department who are
interested in serving as monitors. The commissioner may contract with those individu-
als determined to be qualified.

Subd. 4. Payment of monitor. A nursing home or certified boarding care home in
which a monitor is placed shall pay to the department the actual costs associated with
the placement, unless payment would create an undue hardship for the home.

History: 1989 c 282 art 3 s 27
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144A.43 DEFINITIONS.
[For text of subds I and 2, see M.S.1988]

Subd. 3. Home care service. “Home carc service” means any of the following
services when delivered in a place of residence to a person whose illness, disability, or
physical condition creates a need for the service:

(1) nursing services, including the services of a home health aide;

(2) personal care services not included under sections 148.171 to 148.285;

(3) physical therapy;

(4) speech therapy;

(5) respiratory therapy;

(6) occupational therapy;

(7) nutritional services;

(8) home management services when provided to a person who is unable to
perform these activities due to illness, disability, or physical condition. Home manage-
ment services include at least two of the following services: housckeeping, meal
preparation, laundry, shopping, and other similar services;

(9) medical social services;

(10) the provision of medical supplies and equipment when accompanied by the
provision of a home care service;

(11) the provision of a hospice program as specified in section 144A.48; and

(12) other similar medical services and health-related support services identified
by the commissioner in rule.

[For text of subd 4, see M.S.1988]
History: 1989 ¢ 1945 1

144A.45 REGULATION OF HOME CARE SERVICES,
[For text of subd 1, see M.S.1988]

Subd. 2. Regulatory functions. (a) The commissioner shall:

(1) evaluate, monitor, and license home care providers in accordance with sections
144A.45 to 144A.49;

(2) inspect the office and records of a provider during regular business hours
without advance notice to the home care provider;

(3) with the consent of the consumer, visit the home where services are being
provided;

(4) issue correction orders and assess civil penalties in accordance with section
144,653, subdivisions § to 8; and

(5) take other action reasonably required to accomplish the purposes of sections
144A.43 to 144A.49.

(b) In the exercise of the authority granted in sections 144A.43 to 144A.49, the
commissioner shall comply with the applicable requirements of section 144.122, the
government data practices act, and the administrative procedure act.

[For text of subd 3, see M.S.1988]
History: 1989 c 282 art 25 25

144A.46 LICENSURE.
Subdivision 1. License required. (a) A home care provider may not operate in the
state without a current license issued by the commissioner of health.

(b) Within ten days after receiving an application for a license, the commissioner
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shall acknowledge receipt of the application in writing. The acknowledgment must
indicate whether the application appears to be complete or whether additional informa-
tion is required before the application will be considered complete. Within 90 days
after receiving a complete application, the commissioner shall either grant or deny the
license. If an applicant is not granted or denied a license within 90 days after
submitting a complete application, the license must be deemed granted. An applicant
whose license has been deemed granted must provide written notice to the commission-
er before providing a home care service.

(c) Each application for a home care provider license, or for a renewal of a license,
shall be accompanied by a fee to be set by the commissioner under section 144,122,

Subd. 2. Exemptions. The following individuals or organizations are exempt from
the requirement to obtain a home carc provider license:

(1) a person who is licensed under sections 148.171 to 148.285 and who indepen-
dently provides nursing services in the home without any contractual or employment
relationship to a home care provider or other organization;

(2) a personal care assistant who provides services under the medical assistance
program as authorized under sections 256B.0625, subdivision 19, and 256B.04, subdi-
vision 16;

(3) a person or organization that exclusively offers, provides, or arranges for
personal care assistant services under the medical assistance program as authorized
under sections 256B.0625, subdivision 19, and 256B.04, subdivision 16;

(4) a person who is registered under sections 148.65 to 148.78 and who indepen-
dently provides physical therapy services in the home without any contractual or
employment relationship to a home care provider or other organization; .

(5) a person who provides services to a person with mental retardation under a
program of semi-independent living services regulated by Minnesota Rules, parts
9525.0500 to 9525.0660; or

(6) a person who provides services to a person with mental retardation under
contract with a county to provide home and community-based services that are
reimbursed under the medical assistance program, chapter 256B, and regulated by
Minnesota Rules, parts 9525.1800 to 9525.1930.

An exemption under this subdivision does not excuse the individual from comply-
ing with applicable provisions of the home care bill of rights.

Subd. 3. Enforcement. The commissioner may refuse to grant or renew a license,
or may suspend or revoke a license, for violation of statutes or rules relating to home
care services or for conduct detrimental to the welfare of the consumer. Prior to any
suspension, revocation, or refusal to renew a license, the home care provider shall be
entitled to notice and a hearing as provided by sections 14.57 to 14.70. In addition to
any other remedy provided by law, the commissioner may, without a prior contested
case hearing, temporarily suspend a license or prohibit delivery of services by a
provider for not more than 60 days if the commissioner determines that the health or
safety of a consumer is in imminent danger, provided (1) advance notice is given to the
provider; (2) after notice, the provider fails to correct the problem; (3) the commission-
er has reason to believe that other administrative remedies are not likely to be effective;
and (4) there is an opportunity for a contested case hearing within the 60 days. The
process of suspending or revoking a license must include a plan for transferring affected
clients to other providers.

Subd. 3a. Injunctive relief. In addition to any other remedy provided by law, the
commissioner may bring an action in district court to enjoin a person who is involved
in the management, operation, or control of a home care provider, or an employee of
the home care provider from illegally engaging in activities regulated by sections
144A.43 to 144A.48. The commissioner may bring an action under this subdivision
in the district court in Ramsey county or in the district in which a home care provider
is providing services. The court may grant a temporary restraining order in the
proceeding if continued activity by the person who is involved in the management,
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operation, or control of a home care provider, or by an employee of the home care
provider, would create an imminent risk of harm to a rccipient of home care services.

Subd. 3b. Subpoena. In matters pending before the commissioner under sections
144A.43 to 144A.48, the commissioner may issuc subpoenas and compel the attend-
ance of witnesses and the production of all necessary papers, books, records, docu-
ments, and other evidentiary material. If a person fails or refuses to comply with a
subpoena or order of the commissioner to appear or testify regarding any matter about
which the person may be lawfully questioned or to produce any papers, books, records,
documents, or evidentiary materials in the matter to be heard, the commissioner may
apply to the district court in any district, and the court shall order the person to comply
with the commissioner’s order or subpoena. The commissioner of health may adminis-
ter oaths to witnesses, or take their affirmation. Depositions may be taken in or outside
the state in the manner provided by law for the taking of depositions in civil actions.
A subpoena or other process or paper may be served upon a named person anywhere
within the state by an officer authorized to serve subpoenas in civil actions, with the
same fees and mileage and in the same manner as prescribed by law for process issued
out of a district court. A person subpoenaed under this subdivision shall receive the
same fees, mileage, and other costs that are paid in proceedings in district court.

Subd. 4. Relation to other regulatory programs. In the exercise of the authority
granted under sections 144A.43 to 144A.49, the commissioner shall not duplicate or
replace standards and requirements imposed under another state regulatory program.
The commissioner shall not impose additional training or education requirements
upon members of a licensed or registered occupation or profession, except as necessary
to address or prevent problems that are unique to the delivery of services in the home
or to enforce and protect the rights of consumers listed in section 144A.44. For home
care providers certified under the Medicare program, the state standards must not be
inconsistent with the Medicare standards for Medicare services. To the extent possible,
the commissioner shall coordinate the inspections required under sections 144A.45 to
144A.48 with the health facility licensure inspections required under sections 144.50
to 144.58 or 144A.10 when the health care facility is also licensed under the provisions
of Laws 1987, chapter 378.

Subd. 5. Prior criminal convictions. An applicant for a home care provider licensc
shall disclose to the commissioner all criminal convictions of persons involved in the
management, operation, or control of the provider. A home care provider shall require
employees of the provider and applicants for employment in positions that involve
contact with recipients of home care services to disclose all criminal convictions. The
commissioner may adopt rules that may require a person who must disclose criminal
convictions under this subdivision to provide fingerprints and releases that authorize
law enforcement agencies, including the bureau of criminal apprehension and the
federal bureau of investigation, to release information about the person’s criminal
convictions to the commissioner and home care providers. The bureau of criminal
apprehension, county sheriffs, and local chiefs of police shall, if requested, provide the
commissioner with criminal conviction data available from local, state, and national
criminal record repositories, including the criminal justice data communications net-
work. No person may be employed by a home care provider in a position that involves
contact with recipients of home care services nor may any person be involved in the
management, operation, or control of a provider, if the person has becen convicted of
a crime that relates to the provision of home care services or to the position, duties,
or responsibilities undertaken by that person in the operation of the home care
provider, unless the person can provide sufficient evidence of rehabilitation. The
commissioner shall adopt rules for determining what types of employment positions,
including volunteer positions, involve contact with recipients of home care services,
and whether a crime relates to home care services and what constitutes sufficient
evidence of rehabilitation. The rules must require consideration of the nature and
seriousness of the crime; the relationship of the crime to the purposes of home care
licensure and regulation; the relationship of the crime to the ability, capacity, and
fitness required to perform the duties and discharge the responsibilities of the person’s
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position; mitigating circumstances or social conditions surrounding the commission of
the crime; the length of time elapsed since the crime was committed; the seriousness
of the risk to the home care client’s person or property; and other factors the commis-
sioner considers appropriate. Data collected under this subdivision shall be classified
as private data under section 13.02, subdivision 12.

History: 1989 ¢ 282 art 25 26

144A.465 LICENSURE; PENALTY.

A person involved in the management, operation, or control of a home care
provider who violates section 144A.46, subdivision 1, paragraph (a), is guilty of a
misdemeanor. This section does not apply to a person who had no legal authority to
affect or change decisions related to the management, operation, or control of a home
care provider.

History: 1989 ¢ 282 art 2 s 27

144A.61 NURSING ASSISTANT TRAINING.

Subdivision 1. Authority. The commissioner of health, in consultation with the
commissioner of human services, shall implement the provisions of Public Law Num-
ber 100-203, the Omnibus Budget Reconciliation Act of 1987, that relate to training
and competency evaluation programs, testing, and the establishment of a registry for
nursing assistants in nursing homes and boarding care homes certified for participation
in the medical assistance or Medicare programs. The commissioner of health may
adopt permanent rules that may be necessary to implement Public Law Number
100-203 and provisions of this section. The commissioner of health may contract with
outside parties for the purpose of implementing the provisions of this section. At the
request of the commissioner, the board of nursing may establish training and compe-
tency evaluation standards; review, evaluate, and approve curricula; review and approve
training programs; and establish a registry of nursing assistants.

Subd. 2. Nursing assistants. For the purposes of this section and section 144A.611
“nursing assistant” means a nursing home or certified boarding care home employee,
including a nurse’s aide or an orderly, who is assigned by the director of nursing to
provide or assist in the provision of nursing or nursing-related services under the
supervision of a registered nurse. “Nursing assistant” includes nursing assistants
employed by nursing pool companies but does not include a licensed health profession-
al. The commissioner of health may, by rule, establish categories of nursing assistants
who are not required to comply with the educational requirements of this section and
section 144A.611.

Subd. 3. Curricula. The state director of vocational technical education shall
develop curricula to be used for nursing assistant training programs for employees of
nursing homes and boarding care homes. The curricula, as reviewed, approved, and
evaluated by the board of nursing, shall be utilized by all facilities, institutions, or
programs offering nursing assistant training programs.

Subd. 3a. Competency evaluation program. The commissioner of health shall
approve the competency evaluation program. A test must be administered to nursing
assistants who complete an approved training program and desire to be listed in the
nursing assistant registry. The tests may only be administered by technical institutes
and community colleges.

Subd. 4. Technical assistance. The state director of vocational technical education
shall, upon request, provide necessary and appropriate technical assistance in the
development of nursing assistant training programs.

Subd. 6. [Repealed, 1989 ¢ 282 art 3 s 98]

Subd. 6a. Nursing assistants hired in 1990 and after. Each nursing assistant hired
to work in a nursing home or in a certified boarding care home on or after January 1,
1990, must have successfully completed an approved nursing assistant training pro-
gram and competency evaluation within four months from the date of employment.
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Subd. 7. Vielation, penalty. Violation of this section by a nursing home or certified
boarding care home shall be grounds for the issuance of a correction order. Under the
provisions of sections 144.653 or 144A.10, the failure of the nursing home or certified
boarding care home to comply with the correction order shall result in the assessment
of a fine in the amount of $300.

Subd. 8. Exceptions. Employees of nursing homes conducted in accordance with
the teachings of the body known as the Church of Christ, Scientist, shall be exempt from
the requirements of this section and section 144A.611.

History: 1989 c 282 art 3 s 28
NOTE: Subdivision 6 was also amended by Laws 1989, chapter 282, article 3, section 28, to read as follows:

“Subd. 6. Training program. Each nursing assistant hired 10 work in a nursing home on or after January 1, 1979, but
before January 1, 1990, must have successfully completed an approved nursing assistant training program or shall be enrolled
in the first available approved training program which is scheduled to commence within 60 days of the date of the assistant’s
employment. Approved training programs shall be offered at the location most reasonably accessible to the enrollees in cach
class.”

144A.611 REIMBURSABLE EXPENSES PAYABLE TO NURSING ASSIST-
ANTS.

Subdivision 1. Nursing homes and certified boarding care homes. The actual costs
of tuition and reasonable expenses for the nursing assistant training program approved
under section 144A.61, which are paid to nursing assistants pursuant to subdivision 2,
are a reimbursable expense for nursing homes and certified boarding care homes under
the provisions of chapter 256B and the rules promulgated thereunder.

Subd. 2. Nursing assistants. A nursing assistant who has completed an approved
training program shall be reimbursed by the nursing home or certified boarding care
home for actual costs of tuition and reasonable expenses for the training program 90
days after the date of employment, or upon completion of the approved training
program, whichever is later.

Subd. 3. Rules. The commissioner of human services shall promulgate any rules
necessary to implement the provisions of this section. The rules shall include, but not
be limited to:

(a) Provisions designed to prevent reimbursement by the commissioner under this
section and section 144A.61 to a nursing home, certified boarding care home, or
nursing assistant for the assistant’s simultaneous training in more than one approved
program;

(b) Provisions designed to prevent reimbursement by the commissioner under this
section and section 144A.61 to more than one nursing home or certified boarding care
home for the training of any individual nursing assistant; and

(c) Provisions permitting the reimbursement by the commissioner to nursing
homes, certified boarding care homes, and nursing assistants for the retraining of a
nursing assistant after an absence from the labor market of not less than 24 months.

History: 1989 c 282 art 35 29
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