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181.58 SURVIVING SPOUSE PAID WAGES DUE.

For the purposes of this section the word “employer” includes every person, firm,
partnership, corporation, the state of Minnesota, all political subdivisions, and all
municipal corporations.

If, at the time of the death of any person, an employer is indebted to the person
for work, labor, or services performed, and no personal representative of the person’s
estate has been appointed, such employer shall, upon the request of the surviving
spouse, forthwith pay this indebtedness, in such an amount as may be due, not
exceeding the sum of $10,000, to the surviving spouse. The employer may in the same
manner provide for payment to the surviving spouse of accumulated credits under the
vacation or overtime plan or system maintained by the employer. The employer shall
require proof of claimant’s relationship to decedent by affidavit, and require claimant
to acknowledge receipt of such payment in writing. Any payments made by the
employer pursuant to the provisions of this section shall operate as a full and complete
discharge of the employer’s indebtedness to the extent of the payment, and no employer
shall thereafter be liable therefor to the decedent’s estate or the decedent’s personal
representative thereafter appointed. Any amounts so received by a spouse shall be
considered in diminution of the allowance to the spouse under section 525.15.

History: 1987 ¢ 325 s 1

181.81 DISMISSAL FOR AGE; PROHIBITION; EXCEPTIONS; REMEDIES.

Subdivision 1. Restriction on mandatory retirement age. (a) It is unlawful for any
private sector employer to refuse to hire or employ, or to discharge, dismiss, reduce in
grade or position, or demote any individual on the grounds that the individual has
reached an age of less than 70, except in cases where federal statutes or rules or other
state statutes, not including special laws compel or specifically authorize such action.
Nothing in this section shall prohibit compulsory retirement of employees who have
attained 70 years of age or more; provided further that nothing in this section shall
prohibit compulsory retirement of an employee who has attained at least 65 years of
age and who for the two-year period immediately before retirement is employed in an
executive or a high policymaking position if that employee is entitled to an immediate
nonforfeitable annual retirement benefit from a pension, profit sharing, savings or
deferred compensation plan of an employer, or any combination of these benefits which
totals in the aggregate at least $27,000. If the retirement benefit is in a form other than
a straight life annuity, the equivalent annualized payment value of the benefit shall be
actuarially determined according to rules promulgated by the commissioner of labor
and industry. Pilots and flight crew members shall not be subject to the provisions of
this section or section 363.02, subdivision 6, but shall be retired from this employment
pursuant to standards contained in regulations promulgated by the federal aviation
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administration for airline pilots and flight officers and are subject to the bona fide
occupational requirements for these employees as promulgated by the federal aviation
administration.

(b) Prior to June 1, 1982 every employer shall notify an employee in wntmg at
least 90 days but no more than 120 days prior to the employee’s 65th birthday of the
option to continue employment beyond that date. The notice shall state in a conspicu-
ous manner that the employee shall respond to the notice within 30 days of the
employee’s desire to continue employment beyond the employee’s 65th birthday.
Every employer shall post.in a conspicuous place a notice written or approved by the
commissioner of labor and industry stating that the mandatory retirement age is age
70. Employment shall continue for as long as the employee desires or until the
employer demonstrates that the employee no longer can meet the bona fide require-
ments, consistently applied, for the job or position or until the employee reaches the
compulsory retirement age established by the employer. When an employer intends
to terminate an employee who is 65 years of age or older earlier than age 70 on the
ground that the employee no longer can meet the bona fide requirements for the job
or position the employer shall give the employee 30 days notice of that intention.

(c) If there exists a date on which the accrual of pension benefits or credits, or the
contributions therefor by the employee or the employer, or the employee’s employment
related health and welfare benefits or insurance coverages are diminished or eliminated
by virtue of the employee attaining a certain age, the employer shall notify the employee
of the changes at least 90 but not more than 120 days prior to the effective date of the
change. This section, in and of itself, shall not be construed to require any change in
the employer contribution levels of any pension or retirement plan, or to require any
employer to increase an employer’s or employee’s payments for the provision of
insurance benefits contained in any employee benefit or insurance plan.

(d) The definitions of “employer” and “employee” in section 363.01 apply to this
section. 363.01 apply to this section.

[For text of subd 2, see M.S.1986]
History: 1987 c 282 s 1; 1987 c 284 art 25 3

181.811 MANDATORY RETIREMENT AGE.

Laws 1978, chapter 649 is effective April 24, 1979, subject to the following
exceptions:

(1) In the case of employees covered by a collective bargaining agreement which
was entered into between a labor organization and an employer and which was in effect
on September 1, 1977, it shall take effect upon the termination of the agreement or on
January 1, 1980 whichever comes first.

(2) Nothing contained in Laws 1978, chapter 649 or Laws 1979, chapter 40 shall
be construed as requiring the rehiring, reinstatement or payment of additional benefits
to an employee who terminates service prior to April 24, 1979, with an employer who
employs 20 or more employees, or the rehiring, reinstatement or payment of additional
benefits to an employee who terminates service prior to June 1, 1980, with an employer
who employs less than 20 employees, pursuant to a mandatory retirement law or policy
which mandates retirement prior to attaining 70 years of age, or any other employee
who terminates service prior to the termination of a collectively bargamed contract
containing a mandatory retirement provision. .

(3) Laws 1978, chapter 649, section 3, is effective January 1, 1979.

(4) Employers who employ fewer than 20 employees shall not be subject to the
provisions of Laws 1978, chapter 649, until June 1, 1980. -

History: 1987 c 284 art 2s 4

181.93 NOTICE TO EMPLOYEES AND APPLICANTS OF BANKRUPTCY.
Subdivision 1. Netice. An employer shall immediately notify all of its employees
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in writing that it has filed a petition for bankruptcy or has had an involuntary
bankruptcy petition filed against it.

An employer shall, in writing, notify all persons offered jobs with the employer that
. it has filed a petition for bankruptcy or has had an involuntary bankruptcy petition filed
against it. The notice shall be given at the time of the job offer and is required if the
case initiated by the petition has not been closed.

For purposes of this subdivision, an employer includes a “debtor in possession”
and excludes a bankruptcy “trustee” as those terms are used under federal bankruptcy
law.

Subd. 2. Violation. A violation of subdivision 1 is a misdemeanor.

History: 1987 c 385 1

NOTICE OF TERMINATION

181.931 DEFINITIONS.

Subdivision 1. Generally. For the purpose of sections 181.931 to 181.935 the terms
defined in this section have the meanings given them.

Subd. 2. Employee. “Employee” means a person who performs services for hire
in Minnesota for an employer. Employee does not include an independent contractor.

Subd. 3. Employer. “Employer” means any person having one or more employees
in Minnesota and includes the state and any political subdivision of the state.

History: 1987 c 76 s 1

181.932 DISCLOSURE OF INFORMATION BY-EMPLOYEES,

Subdivision 1. Prohibited action. An employer shall not discharge, discipline,
threaten, otherwise discriminate against, or penalize an employee regarding the employ-
ee’s compensation, terms, conditions, location, or privileges of employment because:

(a) the employee, or-a person acting on behalf of an employee, in good faith,
reports a violation or suspected violation of any federal or state law or rule adopted
pursuant to law to an employer or to any governmental body or law enforcement
official;

(b) the employee is requested by a public body or oﬂ"lce to participate in an
investigation, hearing, inquiry; or

(c) the employee refuses to participate in any activity that the employee, in good
faith, believes violates any state or federal law or rule or regulation adopted pursuant
to law.

Subd. 2. Disclosure of identity. No public official or law enforcement official shall
disclose, or cause to disclose, the identity of any employee making a report or providing
information under subdivision 1 without the employee’s consent unless the investiga-
tor determines that disclosure is necessary for prosecution. If the disclosure is neces-
sary for prosecution, the employee shall be informed prior to the disclosure.

Subd. 3. False disclosures. This section does not permit an employee to make
statements or disclosures knowing that they are false or that they are in reckless
disregard of the truth.

Subd. 4. Collective bargaining rights. This section does not diminish or impair the
rights of a person under any collective bargaining agreement.

Subd. 5. Confidential information. This section does not permit disclosures that
would violate federal or state law or diminish or impair the rights of any person to the
continued protection of confidentiality of communications provided by common law.

History: 1987 c 76 s 2

181.933 NOTICE OF TERMINATION.
Subdivision 1. Notice required. An employee who has been involuntarily termi-
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nated may, within five working days following such termination, request in writing that
the employer inform the employee of the reason for the termination. Within five
working days following receipt of such request, an employer shall inform the termi-
nated employee in writing of the truthful reason for the termination. :

Subd. 2. Defamation action prohibited. No communication of the statement
furnished by the employer to the employee under subdivision 1 may be made the
subject of any action for libel, slander, or defamatlon by the employee against the
employer.

History: 1987 c 76s 3

181.934 EMPLOYEE NOTICE.

The department of labor and industry shall promulgate rules for notification of
employees by employers of an employee’s rights under sections 181.931 to 181.935.

History: 1987 c 76 s 4

181.935 INDIVIDUAL REMEDIES; PENALTY.

(a) In addition to any remedies otherwise provided by law, an employee injured
by a violation of section 181.932 may bring a civil action to recover any and all damages
recoverable at law, together with costs and disbursements, including reasonable attor-
ney’s fees, and may receive such injunctive and other equitable relief as determined by
the court.

(b) An employer who failed to notify, as required under section 181.933 or
181.934, an employee injured by a violation of section 181.932 is subject to a civil
penalty of $25 per day per injured employee not to exceed $750 per injured employee.

History: 1987 ¢ 76 s 5

PARENTING LEAVE

181.940 DEFINITIONS.

. Subdivision 1. Scope. For the purposes of sections 181.940 to 181.944, the
following terms have the meanings given to them in this section.

Subd. 2. Employee. “Employee” means a person who performs services for hire
for an employer, for an average of 20 or more hours per week, and includes all
individuals employed at any site owned or operated by an employer. Employee does
not include an independent contractor.

Subd. 3. Employer. “Employer” means a person or entity that employs 21 or more
employees at at least one site and includes an individual, corporation, partnership,
association, nonprofit organization, group of persons, state, county, town, city, school
district, or other governmental subdivision.

History: 1987 ¢ 359 s 1

181.941 PARENTING LEAVE.

*‘Subdivision 1. Six-week leave; birth or adoption. An employer must grant an
unpaid leave of absence to an employee who has been employed by the employer for
at least 12 months and who is a natural or adoptive parent in conjunction with the birth
or adoption of a child. The length of the leave shall be determined by the employee,
but may not exceed six weeks, unless agreed to by the employer.

Subd. 2. Start of leave. The leave shall begin at a time requested by the employee.
The employer may adopt reasonable policies governing the timing of requests for
unpaid leave. The leave may begin not more than six weeks after the birth or adoption.

Subd. 3. No employer retribution. An employer shall not retaliate against an
employee for requesting or obtaining a leave of absence as provided by this section.

Subd. 4. Continued insurance. The employer shall continue to make coverage
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available to the employee, while on leave of absence, under any group insurance policy,
group subscriber contract, or health care plan for the employee and any dependents.
Nothing in this section requires the employer to pay the costs of the insurance or health
care while the employee is on leave of absence.

History: 1987 ¢ 3595 2

181.942 REINSTATEMENT AFTER LEAVE.

Subdivision 1. Comparable position. An employee returning from a leave of
absence shall be entitled to return to employment in the employee’s former position
or-in a position of comparable duties, number of hours, and pay. An employee

. returning from a leave of absence longer than one month must notify a supervisor at
least two weeks prior to return from leave.

If, during the leave, the employer experiences a layoff and the employee would
have lost a position had the employee not been on leave, pursuant to the good faith
operation of a bona fide layoff and recall system, including a system under a collective
bargaining agreement, the employee is not entitied to reinstatement in the former or
comparable position. In such circumstances, the employee retains all rights under the
layoff and recall system, including a system under a collective bargaining agreement,
as if the employee had not taken the leave.

Subd. 2. Pay; benefits; on return. An employee returning from a leave of absence
shall return to work at the same rate of pay the employee had been receiving when the
leave commenced, plus any automatic adjustments in the employee’s pay scale that
occurred during leave period. The employee returning from a leave shall retain all
accrued preleave benefits of employment and seniority, as if there had been no interrup-
tion in service; provided that nothing in sections 181.940 to 181.943 prevents the
accrual of benefits or seniority during the leave pursuant to a collective bargaining or
other agreement between the employer and employees.

Subd. 3. Part-time return. An employee, by agreement with the employer, may
return to work part time during the leave period without forfeiting the right to return
to employment at the end of the leave period, as provided in sections 181.940 to
181.943.

History: 1987 ¢ 3595 3

181.943 RELATIONSHIP TO OTHER LEAVE.

The length of leave provided by this act may be reduced by any period of paid
parental or disability leave provided by the employer, so that the total leave does not
exceed six weeks, unless agreed to by the employer.

Nothing in sections 181.940 to 181.943 prevents any employer from providing
parental leave benefits in addition to those provided in sections 181.940 to 181.943 or
otherwise affects an employee’s rights with respect to any other employment benefit.

- History: 1987 ¢ 3595 4

181.944 INDIVIDUAL REMEDIES.

In addition to any remedies otherwise provided by law, any person injured by a
violation of sections 181.940 to 181.943 may bring a civil action to recover any and
all damages recoverable at law, together with costs and disbursements, including
reasonable attorney’s fees, and may receive injunctive and other equitable relief as
determined by a court.

History: 1987 ¢ 3595 5

DRUG AND ALCOHOL TESTING IN THE WORKPLACE

181.950 DEFINITIONS.

Subdivision 1. Applicability. For the purposes of sections 181.950 to 181.957, the
terms and phrases defined in this section have the meanings given them.
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Subd. 2. Confirmatory test; confirmatory retest. “Confirmatory test” and “confirma-
tory retest” mean a drug or alcohol test that uses a method of analysis approved by the
commissioner under section 181.953, subdivision 1, as being reliable for providing
specific data as to the drugs, alcohol, or their metabolites detected in an initial screening
test.

Subd. 3. Commissioner. “Commissioner” means the commissioner of the depart-
ment of health.

Subd. 4. Drug. “Drug” means a controlled substance as defined in section 152.01,
subdivision 4.

Subd. 5. Drug and alcohol testing. “Drug and alcohol testing,” “drug or alcohol
testing,” and “drug or alcohol test” mean analysis of a body component sample
approved by the commissioner under section 181.953, subdivision 1, for the purpose
of measuring the presence or absence of drugs, alcohol, or their metabolites in the
sample tested.

Subd. 6. Employee. “Employee” means a person, independent contractor, or
person working for an independent contractor who performs services for compensa-
tion, in whatever form, for an employer.

Subd. 7. Employer. “Employer” means a person or entity located or doing busi-
ness in this state and having one or more employees, and includes the state and all
political or other governmental subdivisions of the state.

Subd. 8. Initial screening test. “Initial screening test” means a drug or alcohol test
which uses a method of analysis approved by the commissioner under section 181.953,
subdivision 1, as being capable of providing data as to general classes of drugs, alcohol,
or their metabolites.

Subd. 9. Job applicant. “Job applicant” means a person, independent contractor,
or person working for an independent contractor who applies to become an employee
of an employer, and includes a person who has received a job offer made contingent
on the person passing drug or alcohol testing.

Subd. 10. Positive test result. “Positive test result” means a finding of the presence
of drugs, alcohol, or their metabolites in the sample tested in levels at or above the
threshold detection levels set by the commissioner under section 181.953, subdivision
1.

Subd. 11. Random selection basis. “Random selection basis” means a mechanism
for selection of employees that (1) results in an equal probability that any employee
from a group of employees subject to the sclection mechanism will be selected and (2)
does not give an employer discretion to waive the selection of any employee selected
under the mechanism.

Subd. 12. Reasonable suspicion. “Reasonable suspicion” means a basis for form-
ing a belief based on specific facts and rational inferences drawn from those facts.

Subd. 13. Safety-sensitive position. “Safety sensitive position” means a job, includ-
ing any supervisory or management position, in which an impairment caused by drug
or alcohol usage would threaten the health or safety of any person

History: 1987 ¢ 388 s 1

181.951 AUTHORIZED DRUG AND ALCOHOL TESTING.

Subdivision 1. Limitations on testing. (2) An employer may not request or require
an employee or job applicant to undergo drug and alcohol testing except as authorized
in this section.

(b) An employer may not request or require an employee or job applicant to
undergo drug or alcohol testing unless the testing is done pursuant to a written drug and
alcohol testing policy that contains the minimum information required in section
181.952; and, is conducted by a testing laboratory licensed under section 181.953,
subdivision 1, or by a nonlicensed laboratory as transitionally allowed under section
181.953, subdrvrslon 2.
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(c) An employer may not request or require an employee or job applicant to
undergo drug and alcohol testing on an arbitrary and capricious basis.

Subd. 2. Job applicant testing. An employer may request or require a job applicant
to undergo drug and alcohol testing provided a job offer has been made to the applicant
and the same test is requested or required of all job applicants conditionally offered
employment for that position. If the job offer is withdrawn, as provided in section
181.953, subdivision 11, the employer shall inform the job applicant of the reason for
its action.

Subd. 3. Routine physical examination testing. An employer may request or
require an employee to undergo drug and alcohol testing as part of a routine physical
examination provided the drug or alcohol test is requested or required no more than
once annually and the employee has been given at least two weeks’ written notice that
a drug or alcohol test may be requested or required as part of the physical examination.

Subd. 4. Random testing. An employer may request or require only employees in
safety-sensitive positions to undergo drug and alcohol testing on a random selection
basis.

Subd. 5. Reasonable suspicion testing. An employer may request or require an
employee to undergo drug and alcohol testing if the employer has a reasonable suspi-
cion that the employee:

(1) is under the influence of drugs or alcohol,

(2) has violated the employer’s written work rules prohibiting the use, possession,
sale, or transfer of drugs or alcohol while the employee is working or while the employee
is on the employer’s premises or operating the employer’s vehicle, machinery, or
equipment, provided the work rules are in writing and contained in the employer’s
written drug and alcohol testing policy;

(3) has sustained a personal injury, as that term is defined in section 176.011,
subdivision 16, or has caused another employee to sustain a personal injury; or

(4) has caused a work-related accident or was operating or helping to operate
machinery, equipment, or vehicles involved in a work-related accident.

Subd. 6. Treatment program testing. An employer may request or require an
employee to undergo drug and alcohol testing if the employee has been referred by the
employer for chemical dependency treatment or evaluation or is participating in a
chemical dependency treatment program under an employee benefit plan, in which case
the employee may be requested or required to undergo drug or alcohol testing without
prior notice during the evaluation or treatment period and for a period of up to two
years following completion of any prescribed chemical dependency treatment program.

Subd. 7. No legal duty to test. Employers do not have a legal duty to request or
require an employee or job applicant to undergo drug or alcohol testing as authorized
in this section. .

History: 1987 ¢ 388 s 2

181.952 POLICY CONTENTS; PRIOR WRITTEN NOTICE.

Subdivision 1. Contents of the policy. An employer’s drug and alcohol testing
policy must, at a minimum, set forth the following information:
" (1) the employees or job applicants subject to testing under the policy;
(2) the circumstances under which drug or alcohol testing may be requested or
required;
(3) the right of an employee or job applicant to refuse to undergo drug and alcohol
testing and the consequences of refusal;

(4) any disciplinary or other adverse personnel action that may be taken based on
a confirmatory test verifying a positive test result on an initial screening test;

(5) the right of an employee or job applicant to explain a positive test result on a
confirmatory test or request and pay for a confirmatory retest; and

(6) any other appeal procedures available.
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Subd. 2. Netice. An employer shall provide written notice of its drug and alcohol
testing policy to all affected employees upon adoption of the policy, to a previously
nonaffected employee upon transfer to an affected position under the policy, and to a
job applicant upon hire and before any testing of the applicant if the job offer is made
contingent on the applicant passing drug and alcohol testing. An employer shall also
post notice in an appropriate and conspicuous location on the employer’s premises that
the employer has adopted a drug and alcohol testing policy and that copies of the policy
are available for inspection during regular business hours by its employees or job
applicants in the employer’s personnel office or other suitable locations.

History: 1987 ¢ 388 s 3

181.953 RELIABILITY AND FAIRNESS SAFEGUARDS.

Subdivision 1. Use of licensed laboratory required. (a) An employer who requests
or requires an employee or job applicant to undergo drug or alcohol testing shall use
the services of a testing laboratory licensed by the commissioner under this subdivision.

(b) The commissioner shall adopt rules by January 1, 1988, governing:

(1) standards for licensing, suspension, and revocation of a license;

(2) body componcnt samples that are appropriate for drug and alcohol testing;

(3) procedures for taking a sample that ensure privacy to employees and job
applicants to the extent practicable, consistent with preventing tampering with the
sample;

(4) methods of analysis and procedures to ensure reliable drug and alcohol testing
results, including standards for initial screening tests and confirmatory tests;

(5) threshold detection levels for drugs, alcohol, or their metabolites for purposes
of determining a positive test result;

(6) chain-of-custody procedures to ensure proper identification, labeling, and
handling of the samples being tested; and

(7) retention and storage procedures to ensure reliable results on confirmatory
tests or confirmatory retests of original samples.

(c) The commissioner shall also grant licenses to laboratories conducting drug and
alcohol testing that are located in another state, provided that either: (1) the laboratory
is licensed by the other state or by a federal agency to conduct drug and alcohol testing
and the other state’s or federal agency’s rules governing standards, methods, and
procedures meet or exceed those adopted under this subdivision; or (2) the laboratory
has agreed in writing with the commissioner to comply with the rules adopted under
this subdivision. A laboratory licensed under this paragraph must also, as a condition
of obtaining and retaining a license, agree in writing with the commissioner to comply
with the other requirements for laboratories set forth in sections 181.950 to 181.954
and to be subject to the remedies set forth in section 181.956.

(d) The commissioner shall charge laboratories an annual license fee. The fee may
vary depending on the number of Minnesota employee samples tested annually at a
laboratory. Fee receipts must be deposited in the state treasury and credited to a special
account and are appropriated to the commissioner to administer this subdivision and
to purchase or lease laboratory equipment as accumulated fee receipts make equipment
purchases or leases possible. Notwithstanding section 144.122, the commissioner shall
set the license fee at an amount so that the total fees collected will recover the costs of
administering this subdivision and allow an additional amount to be credited to the
special account each year sufficient to allow the commissioner to obtain appropriate
laboratory equipment for use in administering this subdivision by July 1, 1994,

Subd. 2. Transitional laboratory requirements. Before rules are adopted and
licenses issued under subdivision 1, an employer may use the services of a nonlicensed
testing laboratory that agrees in writing with the commissioner to comply with the
following requirements:

(1) The director of the laboratory must be a full-time employee of the laboratory
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and must possess a doctoral or master’s degree in biological or medical science and have
at least three years experience in an analytical toxicology laboratory.

(2) The laboratory must be participating in and continuing to demonstrate satis-
factory performance in the drug proficiency testing program of the college of American
pathology or American association for clinical chemists.

(3) The drug and alcohol testing must be limited to analysis of a sample of blood
or urine from the employer or job applicant subject to testing.

(4) The methods of analysis for drug and alcohol testing are limited to any
combination of methods using immuno-chemical technology-or chromotography for
initial screening tests, confirmed by gas chromotography/mass spectrometry; except
that, where gas chromotography/mass spectrometry is not the scientifically accepted
method of choice, the test must be confirmed by a method using some form of
chromotography. Testing for alcohol may include a breath test as an initial screening
test, provided that the results are confirmed by blood analysis.

(5) The laboratory must have in writing and use laboratory chain-of-custody
procedures that ensure reliable and properly handled and identified testing results.

(6) All initial screening test, confirmatory test, and confirmatory retest results
must be reviewed and certified as accurate by a qualified scientist.

(7) A test report must indicate the drugs, alcohol, or their metabolites tested for
and whether the test produced negative or positive test results.

(8) The Iaboratory must provide the commissioner with information requested by
the commissioner regarding the laboratory’s current operations and activities relating
to drug and alcohol testing.

(9) The laboratory must agree to comply with the requirements for laboratories set
forth in sections 181.950 to 181.954 and to be subject to the remedies set forth in
section 181.956.

Subd. 3. Laboratory testing, reporting, and sample retention requirements. A
testing laboratory shall conduct a confirmatory test on all samples that produced a
positive test result on an initial screening test. A laboratory shall disclose to the
employer a written test result report for each sample tested within three working days
after a negative test result on an initial screening test or, when the initial screening test
produced a positive test result, within three working days after a confirmatory test. A
laboratory shall retain and properly store for at least six months all samples that
produced a positive test result.

Subd. 4. Prohibitions on employers. An employer may not conduct drug or alcohol
testing of its own employees and job applicants using a testing laboratory owned and
operated by the employer; except that, one agency of the state may test the employees
of another agency of the state. Except as provided in subdivision 9, an employer may
not request or require an employee or job applicant to contribute to, or pay the cost
of, drug or alcohol testing under sections 181.950 to 181.954.

Subd. 5. Employer chain-of-custody procedures. An employer shall comply with
the rules adopted by the commissioner under subdivision 1 pertaining to chain-of-
custody procedures. Before those rules are adopted, an employer shall establish its own
reliable chain-of-custody procedures to ensure proper record keeping, handling, label-
ing, and identification of the samples to be tested.

Subd. 6. Rights of employees and job applicants. (a) Before requesting an employee
or job applicant to undergo drug or alcohol testing, an employer shall provide the
employee or job applicant with a form, developed by the employer, on which to (1)
acknowledge that the employee or job applicant has seen the employer’s drug and
alcohol testing policy, and (2) indicate any over-the-counter or prescription medica-
tions that the individual is currently taking or has recently taken and any other
information relevant to the reliability of, or explanation for, a positive test result.

(b) Within three working days after notice of a positive test result on a confirma-
tory test, the employee or job applicant may submit information to the employer, in
addition to any information already submitted under paragraph (a), to explain that
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result, or may request a confirmatory retest of the original sample at the employee’ s or
job applicant’s own expense as provided under subdivision 9.

.Subd. 7. Notice of test results. Within three working days after receipt of a test
result report from the testing laboratory, an employer shall inform in writing an
employee or job applicant who has undergone drug or alcohol testing of (1) a negative
test result on an initial screening test or of a negative or positive test result on a
confirmatory test and (2) the right provided in subdivision 8. In the case of a positive
test result on a confirmatory test, the employer shall also, at the time of this notice,
inform the employee or job applicant in writing of the rights provided in subdivisions
6, paragraph (b), 9, and either subdivision 10 or 11, whichever applies.

- Subd. 8. Right to test result report. An employee or job applicant has the right to
request and receive from the employer a copy of the test result report on any drug or
alcohol test.

Subd. 9. Confirmatory retests. An employee or job applicant may request a
confirmatory retest of the original sample at the employee’s or job applicant’s own
expense after notice of a positive test result on a confirmatory test. Within five working
days after notice of the confirmatory test result, the employee or job applicant shall
notify the employer in writing of the employee’s or job applicant’s intention to obtain
a confirmatory retest. Within three working days after receipt of the notice, the
employer shall notify the original testing laboratory that the employee or job applicant
has requested the laboratory to conduct the confirmatory retest or transfer the sample
to another laboratory licensed under subdivision 1 to conduct the confirmatory retest.
The original testing laboratory shall ensure that the chain-of-custody procedures adopted
by the commissioner under subdivision 1 are followed during transfer of the sample
to the other laboratory. The confirmatory retest must use the same drug or alcohol
threshold detection levels as used in the original confirmatory test. If the confirmatory
retest does not confirm the original positive test result, no adverse personnel'action
based on the original conﬁrmatory test may be taken against the employee or _]Ob
applicant.

Subd. 10. Limitations on employee discharge, discipline, or discrimination. (a) An
employer may not discharge, discipline, discriminate against, or request or require
rehabilitation of an employee on the basis of a positive test result from an initial
screening test that has not-been verified by a confirmatory test.

(b) In addition to the limitation under paragraph (a), an employer may not
discharge an employee for whom a positive test result on a confirmatory test was the
first such result for the employee on a drug or alcohol test requested by the employer
unless the following conditions have been met:

(1) the employer has first given the employee an opportunity to participate in, at
the employee’s own expense or pursuant to coverage under an employee benefit plan,
either a drug or alcohol counseling or rehabilitation program, whichever is more
appropriate, as determined by the employer after consultation with a certified chemical
use counselor or a physician trained in the diagnosis and treatment of chemical
dependency; and

(2) the employee has either refused to part1c1pate in the counseling or. rehablllta-
tion program or has failed to successfully complete the-program, as evidenced by
withdrawal from the program before its completion or by a positive test result on a
confirmatory test after completion of the program.

(c) Notwithstanding paragraph (a), an employer may temporanly suspend the
tested. employee or transfer that employee to another position at the same rate of pay
pending the outcome of the confirmatory test and, if requested, the confirmatory retest,
provided the employer believes that it is reasonably necessary to protect the health or
safety of the employee, co-employees, or the public. An employee who has been
suspended without pay must be reinstated with back pay if the outcome of the
confirmatory test or requested confirmatory retest is negative.

(d) An employer may not discharge, discipline, discriminate against, or request or
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require rehabilitation of an employee on the basis of medical history information
revealed to the employer pursuant to subdivision 6 unless the employee was under an
affirmative duty to provide the information before, upon, or after hire.

(e) ‘An employee must be given access to information in the employee’s personnel
file relating to positive test result reports and other information acquired in the drug
and alcohol testing process and conclusions drawn from and actions taken based on the
reports or other acquired information. .

Subd. 11. Limitation on withdrawal of job offer. If a job applicant has received a
job offer made contingent on -the applicant passing drug and alcohol testing, the
employer may not withdraw the offer based on a positive test result from an initial
screening test that has not been verified by a confirmatory test.

History: 1987 c 384 art 35 32; 1987 c 3885 4

181.954 PRIVACY, CONFIDENTIALITY, AND PRIVILEGE SAFEGUARDS.

Subdivision 1. Privacy limitations. A laboratory may only disclose to the employer
test result data regarding the presence or absence of drugs, alcohol, or their metabolites
in a sample tested.

Subd. 2. Confidentiality limitations. Test result reports and other information
acquired in the drug or alcohol testing process are, with respect to private sector
employees and job applicants, private and confidential information, and, with respect
to public sector employees and job applicants, private data on individuals as that
phrase is defined in chapter 13, and may not be disclosed by an employer or laboratory
to another employer or to a third-party individual, governmental agency, or private
organization without the written consent of the employee or job applicant tested.

Subd. 3. Exceptions to privacy and confidentiality disclosure limitations. Notwith-
standing subdivisions 1 and 2, evidence of a positive test result on a confirmatory test
may be: (1) used in an arbitration proceeding pursuant to a collective bargaining
agreement, an administrative hearing under chapter 43A or other applicable state or
local law, or a judicial proceeding, provided that information is relevant to the hearing
or proceeding; (2) disclosed to any federal agency or other unit of the United States
government as required under federal law, regulation, or order, or in accordance with
compliance requirements of a federal government contract; and (3) disclosed to a
substance abuse treatment facility for the purpose of evaluation or treatment of the
employee.

Subd. 4. Privilege. Positive test results from an employer drug or alcohol testmg
program may not be used as evidence in a criminal action against the employee or job
applicant tested.

History: 1987 ¢ 388 s 5

181.955 CONSTRUCTION.

Subdivision 1. Freedom to collectively bargain. Sections 181.950 to 181.954 shall
not be construed to limit the parties to a collective bargaining agreement from bargain-
ing and agreeing with respect to a drug and alcohol testing policy that meets or exceeds,
and does not otherwise conflict with, the minimum standards and requirements for
employee protection provided in those sections.

Subd. 2. Employee protections under existing collective bargaining agreements
Sections 181.950 to 181.954 shall not be construed to interfere with or diminish any
employee protections relating to drug and alcohol testing already provided under
collective bargaining agreements in effect on the effective date of those sections that
exceed the minimum standards and requirements for employee protection provided in
those sections.

History: 1987 ¢ 388 5 6
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181.956 REMEDIES.

Subdivision 1. Exhaustion. An employee or collective bargaining agent may bring
an action under this section only after first exhausting all applicable grievance proce-
dures and arbitration proceeding requirements under a collective bargaining agree-
ment; provided that, an employee’s right to bring an action under this section is not
affected by a decision of a collective bargaining agent not to pursue a grievance.

Subd. 2. Damages. In addition to any other remedies provided by law, an
employer or laboratory that violates sections 181.950 to 181.954 is liable to an employ-
ee or job applicant injured by the violation in a civil action for any damages allowable
at law. If a violation is found and damages awarded, the court may also award
reasonable attorney fees for a cause of action based on a violation of sections 181.950
to 181.954 if the court finds that the employer knowingly or recklessly violated sections
181.950 to 181.954.

Subd. 3. Injunctive relief. An employee or job applicant, a state, county, or city
attorney, or a collective bargaining agent who fairly and adequately represents the
interests of the protected class has standing to bring an action for injunctive relief
requesting the district court to enjoin an employer or laboratory that commits or
proposes to commit an act in violation of sections 181.950 to 181.954.

Subd. 4. Other equitable relief. Upon finding a violation of sections 181.950 to
181.954, or as part of injunctive relief granted under subdivision 3, a court mayj, in its
discretion, grant any other equitable relief it considers appropriate, including ordering
the injured employee or job applicant reinstated with back pay.

Subd. 5. Retaliation prohibited. An employer may not retaliate against an employ-
ee for asserting rights and remedies provided in sections 181.950 to 181.954.

History: 1987 ¢ 388 s 7

181.957 FEDERAL PREEMPTION.

Subdivision 1. Excluded employees and job applicants. Except as provided under
subdivision 2, the employee and job applicant protections provided under sections
181.950 to 181.956 do not apply to employees and job applicants where the specific
work performed requires those employees and job applicants to be subject to drug and
alcohol testing pursuant to:

(1) federal regulations that specifically preempt state regulation of drug and alco-
hol testing with respect to those employees and job applicants;

(2) federal regulations or requirements necessary to operate federally regulated
facilities;

(3) federal contracts where the drug and alcohol testing is conducted for security,
safety, or protection of sensitive or proprietary data; or

(4) state agency rules that adopt federal regulations applicable to the interstate
component of a federally regulated industry, and the adoption of those rules is for the
purpose of conforming the nonfederally regulated intrastate component of the mdustry
to identical regulation.

Subd. 2. Exclusion limited. Employers and testing laboratories must comply with
the employee and job applicant protections provided under sections 181.950 to 181.956,
with respect to employees or job applicants otherwise excluded under subdivision 1|
from those protections, to the extent that the provisions of sections 181.950 to 181.956
are not inconsistent with or specifically preempted by the federal regulations, contract,
or requirements applicable to drug and alcohol testing.

History: 1987 ¢ 388 s 8
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