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Judicial Proof

CHAPTER 595

WITNESSES
Sec. Sec.
595.01 Witness 595.06 Capacity of witness
595.02 Competency of witnesses 595.07 Convict as witness
595.04 Conversation with deceased or insane person 595.08 Committal of witness; detention of docu-
595.05 Modes of taking oath ments

NOTE: For rules of civil procedure, district court, see Appendix 8.

595.01 WITNESS. A witness is a person whose declaration under oath is
received as evidence for any purpose, whether such declaration is made on oral
examination, or by deposition or affidavit.

[R. L. s. 46541 (9808)

59502 COMPETENCY OF WITNESSES. Every person of sufficient under-
standing, including a party, may testify in any action or proceeding, civil or crimi-
nal, in court or before any person who has authority to receive evidence, except as
follows: :

(1) A husband cannot be examined for or against his wife without her con-
sent, nor a wife for or against her husband without his consent, nor can either,
during the marriage or afterwards, without the consent of the other, be examined
as to any communication made by one to the other during the marriage. This
exception does not apply to a civil action or proceeding by one against the other,
nor to a criminal action or proceeding for a crime committed by one against the
other or against a child of either, nor to a criminal action or proceeding in which
one is charged with homicide or an attempt to commit homicide and the date of
the marriage of the defendant is subsequent to the date of the offense, nor to an
action or proceeding for non-support, neglect, dependency, or termination of paren-
talrights; .

(2) An attorney cannot, without the consent of his client, be examined as to
any communication made by the client to him or his advice given thereon in the
course of professional duty; nor can any employee of such attorney be examined
as to such communication or advice, without the client’s consent;

(3) A clergyman or other minister of any religion shall not, without the
consent of the party making the confession, be allowed to disclose a confession
made to him in his professional character, in the course of discipline enjoined by
the rules or practice of the religious body to which he belongs; nor shall a clergy-
man or other minister of any religion be examined as to any communication made
to him by any person seeking religious or spiritual advice, aid, or comfort or his
advice given thereon in the course of his professional character, without the con-
sent of such person;

(4) A licensed physician or surgeon, or dentist shall not, without the consent
of his patient, be allowed to disclose any information or any opinion based
thereon which he acquired in attending the patient in a professional capacity, and
which was necessary to enable him to act in that capacity; after the decease of
such patient, in an action to recover insurance benefits, where the insurance has
been in existence two years or more, the beneficiaries shall be deemed to be the
personal representatives of such deceased person for the purpose of waiving the
privilege hereinbefore created, and no oral or written waiver of the privilege herein-
before created shall have any binding force or effect except that the same be made
upon the trial or examination where the evidence is offered or received;

(5) A public officer shall not be allowed to disclose communications made to
him in official confidence when the public interest would suffer by the disclosure;

(6) Persons of unsound mind; persons intoxicated at the time of their produc-
tion for examination, and children under ten years of age, who appear incapable
of receiving just impressions of the facts respecting which they are examined, or of
relating them truly, are not competent witnesses.

[R L s 4660; 1919 ¢ 513 s 1; 1931 ¢ 206 8 1; 1967 ¢ 640 s 1; 1969 ¢ 1010 s 1] (9814)
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595.083 [Superseded, Rules of Civil Procedure, Rules 43.02, 86.01 and 86.02]

595.04 CONVERSATION WITH DECEASED OR INSANE PERSON. It shall
not be competent for any party to an action, or any person interested in the event
thereof, to give evidence therein of or concerning any conversation with, or admis-
sion of, a deceased or insane party or person relative to any matter at issue
between the parties, unless the testimony of such deceased or insane person con-
cerning such conversation or admission, given before his death or insanity, has
been preserved and can be produced in evidence by the opposite party, and then only
in respect to the conversation or admission to which such testimony relates.

[R. L. s. 4663] (9817)

595.05 MODES OF TAKING OATH. When the court before which any person
is offered as a witness is satisfied that such person has a peculiar mode of swearing
which is more solemn and obligatory, in the opinion of such person, than the usual
mode, the court, in its discretion, may adopt such mode; and every person believing
in any other than the Christian religion shall be sworn according to the peculiar
ceremonies of his religion, if any there are.

[R L s 4664] (9818)

NOTE: Superseded to the extent applicable by Rules of Clvil Procedure, Rules 43.04, 86.01 and 86.02.

595.06 CAPACITY OF WITNESS. When an infant, or a person apparently
of weak intellect, is produced as a witness, the court may examine him to ascertain
his capacity, and whether he understands the nature and obligations of an oath,
and the court may inquire of any person what peculiar ceremonies he deems most
obligatory in taking an oath.

[R. L. s. 4665) (9819)

595.07 CONVICT AS WITNESS. Every person convicted of crime shall be
a competent witness in any civil or criminal proceeding, but his conviction may be
proved for the purpose of affecting the weight of his testimony, either by the
record or by his cross-examination, upon which he shall answer any proper ques-
tion relevant to that inquiry; and the party cross-examining shall not be concluded
by his answer thereto.

[E L 8 47801 (9948)

595.08 COMMITTAL OF WITNESS; DETENTION OF DOCUMENTS. When
it shall appear probable to a court of record, having general jurisdiction, that a
person who has testified in an action or proceeding before it has committed perjury
in any testimony so given, it may, by order or process for that purpose, immediately
commit him to prison, or take a recognizance for his appearance to answer to an
indictment for perjury. In such case, if the court shall deem that any paper or
document produced by either party is necessary to be used in the prosecution for
perjury, it may detain the same, and direct it to be delivered to the county attorney.

[R L s 4836] (10021)
NOTE: See section 609.48.



