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CH. 82—-ACTIONS RELATING TO REAL PROPERTY

bydplalntift but without pleading anything more, plaintiff,
under his reply denying all new_matter, could assail a
written grant of easement, introduced by defendant.de-
fensively against the charged trespass, upon ground that
grant was result of a mutual mistake between parties
thereto, defendant being in privity with grantee therein
named. Id. See Dun. Dig. 9691,

. A mutual mistake as to location of a grant of right-
of-way to an electric company which cut down trees and

§9634

is sued for trespass held established as a matter of law.
Id. See Dun, Dig. 9696. aw
Evidence held to sustain verdict that trespass by elec-
tric company was not casual, the result of inadvertence,
mistake, or unintentional. Id. See Dun. Dig. 9696.

9500, Action to determine boundary lines.

Title, points and lines in lakes and streams.

LawRev305. 24Minn

CHAPTER 83
Foreclosure of Mortgages

BY ADVERTISEMENT

9608. Postponement.

Relief from inequitable foreclosure of real estate mort-
gages and execution sales, extension of periods of re-
demption, and limitation of right to maintain actions for
deficiency judgments. Laws 1941, c. 38

9618. Certificate of sale—Record—Effect.

Construction of sheriff’s certificates in mortgage fore-
i:})%slure b35§8advertis,ement before January 1, 18756, Laws
, C.

RIGHTS AND LIABILITIES OF PURCHASER

12. Right to crops, rents and profits,

Where mortgagee taking possession contracted, in
event of foreclosure, either to buy property for full
amount of debt or to release any deficlency judgment
procured pursuant to foreclosure, and on foreclosure
purchased for less than debts, subject to accrued taxes,
mortgagor was entitled to rentals collected by mortgagee
during period of redemption, and they could not be ap-
plied either on accrued taxes or upon indebtedness,
though there was no deficiency judgment, contract wip-
ing out entire debt on foreclosure. Wagner v. B, 288
NW1l. See Dun, Dig. 6371

9618. Perpetnating evidence of sale.—Any party
desiring to perpetuate the evidence of any sale made
in pursuance of this chapter may procure:

1. An affidavit of the publication of the notice of
sale and of any notice of postponement, to be made
by the printer of the newspaper in which the same was
inserted, or by some person in his employ knowing the
facts.

2. An affidavit or return of service of such notice
upon the occupant of the mortgaged premises, to be
made by the officer or person making such service, or,
in case the premises were vacant or unoccupied at the
time when such service must be made, an affidavit or
return showing that fact, to be made by the officer or
person attempting to make such service.

3. An affidavit by the person foreclosing said mort-
gage, or his attorney, or someone knowing the facts,
setting forth the facts relating to the military service

status of the owner of the mortgaged premises at the

time of sale.

Such affidavits and returns shall be recorded by the
Register of Deeds and they and the records thereof,
and certified copies of such records, shall be prima
facie evidence of the facts therein contained.

The afidavit provided for in subdivision 3 hereof
may be made and filed for record for the purpose of
complying with the provisions of the Soldiers’ and
Sailors’ Civil Relief Act of 1940, passed by the Con-
gress of the United States and approved on October 17,
1940, and may be made and filed for record at any
time subsequent to the date of the mortgage. fore-
closure sale.
§1.) .

See. 2 Act Apr, 26, 1941, provides that the act shall
take effect from its passage.

9629. Certificate of redemption—Record.
Rights of bona fide purchasers at execution sale. 24
MinnLawRev 805,

9633. Mortgages to be reinstated in certain cases.

(As amended Act Apr. 26, 1941, c. 477,

CURATIVE ACTS

Foreclosure sales by advertisement hereto '
legalized. Laws 1941, c. 305. ofore made,

EMERGENCY RELIEF ACT

Moratorium extended to July 1, 1942, by i -
visions of Act Feb, 28, 1941, c. 35, » by 1dentical pro

3633-1. Application of Act.

onstitutionality of moratorium law although chal-
lenged and argued by counsel, need not be de%ern?maéd
where it is apparent from record that holder of sheriff's
certificate does not wish to obtain possession of mort-
ggug:éi tprtlziraerliiiyatlf }.:;iomei ?thers{easonable means can be

0 u e his claim. umak . H.

See Dun. Dig. 1644. ajer v. H., 288NW83S.

PART ONE

Ii))633-2-. Emergency declared to exist.

urpose of act was to grant distressed mortgago

a limited time only, an opportunity to save §q51tlig'sf?rll.

g?:rir:‘ 2}?%)?23&%38 g. dﬁftla(ri)sive. ?hield to protect owners
n by holders of mortga .

v. H., 288NW839, See Dun. Dig. 6392. gages. Shumaker

I$:638-5. Period of redemption may be extended.

owner of property cannot procure a loa.

claimed to be of valle of more than twicen a?r?)o%nt{agg

ﬁlc;gt%%%%g:g):bmittl}l‘int a L}erloc% tlj_t ngore than three years
at value claimed is t .

v. H., 288NW839. See Dun. Dig. 6392. here. ~Shumaker

Upon facts held that a new trial be had to de
l\;vrléggrlltzrmtgxretx;agis ir(iia.szbotn%ble probability of rgﬂrtng,l;nrz:lllx?ge'
e indebtednes
P G aE 45, Indebt s within a reasonable time.

If upon due hearing it shall appear that reflnancin
seems probable, mortgagee should receive the net amgungt
of rental income of not less than $250 per month where
]g)ri'osssggnthly income is in excess of $450. Id. See Dun.

g. 2.

Laws 1939, c. 7, does not authorize the perioa -
demption from mortgage foreclosure sale tcP be ext%rng:d
where the proof is conclusive that the mortgagor's equity
in the premises is of less value than the amount required
to redeem and where mortgagor admits no effort made to
refinance the mortgage, knowing it to be hopeless.
Smith v. T.,, 291NW516. See Dun, Dig, 6392.

Provision of New York moratory law that in event
owner of mortgaged property fails to apply to the re-
demption of the principal any surplus which mortgaged
property produces over carrying charges and interest
mortgagee may foreclose, does not transfer the right to
rent ipso facto to the mortgagee so as to impose a liability
upon last record owner for amount of such surplus en-
forceable by supplementary proceedings where such own-
er did not assume the obligations of the mortgage.
Chase Nat. Bank of N. Y., 283NY360, 28NE(2d)868.

BY ACTION

9634, By what rules governed.

13. Issues which may be litigated. : ’

In suit to foreclose trust deed, in which suit trustees
acting under authority expressly conferred upon them by
such trust deed selected a court of equity and demanded
equitable relief of having amount of. secured debt estab-
lished and legal remedy of judgment for deficiency, not
only the validity of the trust deed was an issue but also
the validity of the bonds and the consideration therefor
as well as question of fraud inhering in them. Phoenix
Finance Corp. v, 1., (CCAS8), 116F(2d)1.
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