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§4616

unable to make articulate sounds to be educated in
the public schools between the ages of six and twenty
years, inclusive, living within the boundaries of his
or her school district an@ who dd not attend school.
And the county superintendent of schools, or the
Board of Education of the cities of St. Paul, Minne-
apolis and Duluth, shall certify forthwith the names
of all such deaf children, with address of parent, age
and sex, to the superintendent of the Minnesota
School for the deaf at the city of Faribault.

It shall be the duty of the county attorney to at
once prosecute any case of parent or others unlaw-
fully responsible, directly or indirectly, for the failure
to place a deaf child or youth in a school for the
deaf, when such case ghall have been reported to him.
So far as the same arg applicable all the provisions
of this section shall be construed to include children
who are too blind or defective of sight to be ma-
terially henefited by the methods of instructiong in
vogue in the public schools, for the purpose of secur-
ing their attendance at the state school for the blind.
(R. L. '06, §19374; '07, c. 407, §1; '09, c. 386, §1;
G. 8. ’13, §4150; '17, c. 346, §2; Mar. 27, 1931, c.
92.)

46816. Duties of state board of control.

See §3199-60 herein,

4617, Payments by State Board of Control.—The
State Board of Coantrol is hereby authorized to de-
fray the necessary expenses of the aforesald work
from the appropriation for the current expenses of
said board, provided, that in any county of this state
now or hereafter having & population of over one
hundred fifty thousand (150,000) inbabitants and an
assepped valuation of over Two bundred million
($200,000,000) Dollars, including money and cred-
its, the county board of said county is hereby author-
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fzed to defray part or all of the necessary expenses
of maintaining said work within satd county from the
general revenue fund of said county, not exceeding
the total sum of Three thousand six hundred ($3,600)
dollars, in any one calendar year, and in carrying on
safd work may appoint and employ an assistant to the
regular field agent for the blind in said county, who
shall work under the direction of said agent in said
county. The portion of the salary of said field agent
and of any assistant to be paid by sald county,
shall be fixed by the county board at its first meeting
after the taking effect of this act and thereafter at
itz first. meeting in January in each year, and such
salary of said fleld agent and sald assistant, shall be
paid in the same manner as the salary of other county
officers and employees are paid. All necessary ex-
penses of said agent and assistant in carrying on said
work in said county, not paid by the State Board of
Control, shall be paid by sald county board as other
claimg against sald county are paid. That any and
all payments heretofore made under said law by such
county are hereby legalized. ('13, ¢. 488, §3; G. 8.
'13, §4153; '17, c. 185, §1; "17, ¢. 346, §b5: '21, e.
24, §1; '23, c. 336, §2; Mar. 2, 1933, ¢. 456, §1; Apr.
29, 1935, ¢. 307.)

See $3199-60 herein.

State board of.control deoes not have legal authority to
send a deaf and blind child to a private inatitution and
pay therefor, though there {s only one such pupil {n the
klli)z;nelslot?gss‘?hool for the deaf. Op. Atty. Gen. (482a),

4617-1. [Repealed.]

Repealed Apr, 21, 1937, c, 324, §27, post, §3189-89, ef-
tective as provided in §3199-87,

The operative effect of this sectlon is suspended dur-
ing the continuance of payments of federal ald under
the Social Security Act [Mason's U. S, Code Anno., title
42, c. 7]. See §3199-62 herein.

CHAPTER 27
State Public School

4618, Location—Purpose,

State board of control abolished and functions and
powers transferred to director of public institutions by
?ﬁfa ‘}8{' 22 1939, c. 431, Art. 6, §§3, 4, ante §33199-1903,

4619, Commitments of school by juvenile courts.

A feeble-minded, dependent child which had been com-
mitted to state board of control for speclalized care un-
der §4$8689-1 to 8689-5, and thereafter adjudged to be
feeble-minded and ordered committed to custody of state
board of control but not admitted to a atate institution
ig not a charge of the state. County of Stearns v. I, 203
M11, 279N'W707. See Dun, Dig. 4249.

here indigent children are committed to state public
achool at Owatonna but are placed on walting liat,
parents and, if they cannot pay, village of thelr legal
settlement are liable for support of children. Op. Atty.
Gen., June 14, 1932,

4020. State Board of Control to assume guardian-
ship.

State board of control abolished and functions and
powers transferred to director of public institutions by
Acqtg 1}({].\: 22, 1939, o 431, Art. 6, §83, 4, ante §§3199-103,
3199~ .

Commitment by one county of chlld having legal set-
tlement in another county binds the committing county
for the future care of such chlld, as an indigent person
?;ggr its return by the school. Op. Atty. Gen., July 21,

Minor child retaina settlement of mother at time of
commitment to state board of control. OQp. Atty. Gen,
(3394), Sept. 9, 1935.

A child returned from state public school to be com-
mitted to state guardianship as feeble-minded I8 a charge
upon county from which he was first committed, Op.
Atty. Gen. (240a-6), July 17, 1936,

Upon discharge from guardianship of state board of
control on attaining 18 years of age, pauper is resident
of county from which commlitted, and not county where
she resided at time of discharge, though such person
may gain a settlement in his own right upon suificlent
residence. Op, Atty, Gen. (33%90-2), Jan, 12, 1337,

Child upon discharge by board of control becomes
charge on account of commitment, even though county
has township poor system of relief, Op. Atty, Gen, (B40a-
6). July 15, 1937.

County of commlitment is responasible for return of child.
Op. Atty. Gen, (840a-6), June 2, 1938,

Settlement of a minor under guardianshlp of board of
contrel follows that of parents with whom he is or has
last resided. Op. Atty. Gen, (3390-2), Aug. 4, 1928,

County from which juvenile court commits a chlld to
state pubiic school, subject to guardianship of atate board
of control, is chargeable with its future care and maln-
tenance as an indigent person in event of its discharge
therefrom, even If returpned to county of its settlement,
but the petitlon may be filed In juvenile court of county
of settlement and it might have Inherent power to issue
a commiasion t¢ juvenile court of county where child
is fund to take evidence to be returned to court rfor
commitment, Op. Atty, Gen, (840a-6), June 6§, 1939,

4622, Discharge of child,

Discharge from state publlec school through error and
mistakke may be revoked where child 1s stll]l in school
Op. Atty. Gen, {84(a-4), Jan. 12, 1937.

CHAPTER 28
Railroads, Warehouses and Grain

RAILROAD AND WAREHOUSE COMMISSION

4828. Flection, etc,

Control of public utllities In Minnesota.
Rov4b7.

History of public utility regulation in Minnesota, 16
MinnLawRev471, .

16MinnLaw

4629, Vacancies,

“Next general election” means one occurring after
there is sufficient time after vacancy to give notice re-
quired@ by law that vacant office is to be filled at elec-
tion. State v. A. 202M50, 27TINW357. See Dun. Dig.
7988(27).

950



CH. 28—RAILROADS, WAREHOUSES, AND GRAIN

4634. Secretary—Employees.

Moneys credited to “grain inspection fund"” are moneys
belonging to state which legislature may appropriate
any way It sees fit, Op. Atty, Gen., May 16, 1933,

46388. Proceedings before commission—How com-
mencexd,

Backus-Brooks Co. v. Northern Pac. Ry. Co. (CCAS),
21F(2d)4, notes under §4700.

Murphy Motor Freight Lines v. W., 131M49, 253NW1;
note under f4650.

The position of Superintendent of Waterworks in the
city of Eveleth is within thia act. such officer not being
the head of a department. 179M99, 228NW447.

Commisaslon was without jurisdiction where It acted
upon an informal letter from telephone company. Day-
ton Rural Telephone Co. v. N., 188M547, 248NW218.

4039. Notice to respondent.

Backus-Brooks Co. v. Northern Pac. Ry. Co. (CCAB),
21¥(2d)4, notes under §4700.

Fallure to comply with the provisions of this section
rendered proceeding nugatory. Op, Atty. Gen, (371b-13),
May 12, 1236,

4640, Answer.

Backus-Brooks Co. v. Northern Pac. Ry. Co, (CCAS).
21F(24) 4, notes under §4700.

4641, Hearings before railroad and warehouse com-
misgion.

Backus-Brooks Co. v. Northern Pac. Ry. Co,
21F(2d4)4, notes under §4700.

State v, Tri-State Telephone & Telegraph Co.,
616, 284N'W294; note under 556291,

4644, Complaint that rate is unreasonable—Duty
of commission,

Backus-Brooks Co. v. Northern Pac, Ry. Co. (CCAB),
21F(24)4, notes under §4700.

Murphy Motor Freight Lines v. W, 191M4Y9, 253INW1;
note under §4650.

“Fair return’” is computed with reference to the "falr
value” of property used or shortly to be used in rendering
that service, the rates for which are in controveray.
When wsed for other purposes also, the preperty must be
upportioned according to its employment in each. State
v, Tri-State Telephone & Telegraph Co., 204M516, 284NW
494, BSee Dun, Dig. 8078e,

4646. Investigation without complaint—New rates
—Notice.

All essentlal facts on which the order of commisston
is based musat be found, but that body is not obligated to
display weight given by It to any part of evidence or to
disclose mental operations by which it reached its result,
State v. Tri-State Telephone & Telegraph Co,, 204M516,
284NW284, See Dun. Dig. 8078e.

4650. Procedure for appeals to district court from
orders of Railroad and Warehouse Commisslon.

Chi. M. Bt, P, & P. R. Co., (DC-Minn), 50F{24)430;
notes under §4651,

Where order of Rallroad Commisslon did not affect bus
service in Hennepin County appeal to the district court
ghthu.t county was without jurisdiction. 179M90, 228N'W

.

(CCAB),
L0401

On appeal from order granting electric railway leave
te abandon line, it was error to refuse villages affected
opportunity to be heard. Minneapolis & 8t. Paul Sub.

Co. v. V,, 186M573, 244NWEL. See Dun. Dig. 8082.

To become a complainant in a proceeding hefore the
Railroad and Warehouse Commission under Motor Ve-
hicle Tranaportation Act so as to have an appeal from
commisaion's order go to distrlet court of county
of person's residence, a verified complaint, with partles
designated as prescribed by §§4638 and 4644, must be
filed with commission. Murphy Motor Frelght Linea v.
W., 191049, 253NW1. See Dun. Dig. 8082. '

Where commisaion on its own motion instltuted pro-
ceading, appeal from order made was properly taken to
district court of one of counties wherein appellant was
ordered to cease hla transportation operations. 1I4.

In rate proceedlngs rallroed commission must make
findings of fact sufliclently specific to enable the court
to determine whether it has complied with all statutory
requirements and whether all substantial rights of util-
ity have been observed, State v, Tri-State Telephone &
Telegraph Co., 204ME16, 284NW204, See Dun. Dig, 8078e.

4651. Proceedings on appeal—Orders not appealed
from.

172M601, 215NW188,

An order of the railroad commission for the separation
of grades at highway crossings is prima facle valid, the
burden of proof being ubon appellant, and the question
belng a judiclal one for determination of whether the
order is lawful and reasonable, the suit is of a civil na-
ture and iz removable to the federal court by the rail-
road company though such company initiated the pro-
ceedings before the commisesion, but the city took an
appeal :}nd thus assumed the position of a plaintiff In

84667

the controversy. Chicago, M. St. P. & P. R, Co.,, (DC-
Minn), 50F(2d4)430. See Dun. Dig. 1589, 8082, 8388,

Findings of fact of Railroad Commission are prima
facie correct on appeal. 17TM136, 226N'WO4,

On the trial of an appeal from an order of the railroad
and warehouse commission to district court, indings of
commission are prima facle evidence of facts and Its
order prima facie reasonable. Minneapolis & St. Paul
Bub. R. Co. v. V., 186M563, 244NW5T. See Dun, Dig. 8032,

Igsue of confiscation as to telephone rates must be
submitted to a judicial tribunal for determination upon
its own independent judgment as to both law and facts.
Western Buse Telephone Co. v, N,, 188M524, 248NW220,

On appeal from order of railroad and warehouse com-
misalon, burden is on appellant to show that finding of
commissgion la not supported by evidence. Hallett Const.
Co. v. F,, 191M235, 254NW435. See Dun. Dig. 8082a.

Burdén of proof is upon rallroad to show that order
of railroad commisslon granting certificate of necessity
and convenlence to a truck operator was unreasonable.
Chicago & N. W, Ry, Co. v. V,, 197M580, 268NW2, Sese
Dun. Dig, 8078d.

Resgpecting issues other than confiscation, reviewing
court in rate case may overthrow the order of the com-
mission only when that board has so abused its discre-
tion as to render its action arbitrary. State v. Tri-
State Telephone & Telegraph Co., 204M516, 284NW294,
See Dun. Dig. 8082,

There I8 no requirement for service of notice of ap-
}:gg} itself upon adverse parties. Op. Atty. Gen., Jan. 16,

4857. Costa and attorney's fees.
Agt;orney’s fees were properly allowed. 177M136, 225

Court could not allow attorney's fees to be taxed
against raflroad appealing from order of rallroad and
warehouse commission granting certificate of convenience
to operator of a trust, Chiecago & N. W. Ry. Co. v. V.,
197M680, 268NW2. See Dun, Dig. 8082,

Reasonable amount for rate case expenses are allow-
able where utility prevalls or rates fixed by commission
are retroactive, but such expenses need not be allowed
it rates charged are found to be greater than are fair
and reascnable. State v, Tri-State Telephone & Tele-
graph Co., 204M516, 284N'W234. See Dun, Dig, 3078a

4850. Appeals to Supreme Conrt.

172ZM601, 216NW188,

Where district court has reversed a rate-fix-order of
rallroad and warehouse commliasion, an appeal by state
and applicant does not stay entry of judgment uniegs go
directed elther by thls court or distriet court. State v.
Dist. Court., 189M487, 260NWT. See Dun. Dig, 8082a.

The powers of the reviewlng court are purely judicial
and lack legislative attributes. Ita function las to protect
conatitutional rights, not to ait as a board of revision
with appellate legislative authority to substitute its own
judgment for that of the rallroad commission, State v.
Tri-State Telephone & Telegraph Co, 204MG16, 2B4NW
294. Bee Dun, Dig. 8082a.

Where legislature itself filxes rates, acting within fleld
ol leglalative discretion, Its determinations are conclu-
slve; and where legislature establishes rate -fixing body
to act within this same fleld, it may endow such body
with power to make findings of fact which are conclu-
sive, provided requirements of due ‘process are met by
according a fair hearing and acting upon evidence and
not arbitrarily. Judicial inquiry into the tacts goes no
further than to ascertain whether there is evidence to
support the findings., Id. See Dun. Dig, 8082a,

4662. Dangerous crossings.

The Railroad and Warcehouse Commlssion may require
the construction of an overhead or underground croasin
and divide the cost between the railroad company ang
the highway department. Where a highway is carried
over railroad tracks by a bridge, the railroad company
may be required to construct the bridge and the ap-
proaches, but not a part of the highway outslde both
bridge and approaches. 176M501, 22INWO15.

4663. Report and order—Flagmen, etc.

176M501, 223N'W315.

Cost of changes of grade of streets and width of road-
ways and corresponding changes of viaducts or bridges
over railroad tracks, occasloned by growth of city, may
be divided between the city and the railway. 178M193,
226NW4T0.

City could not require rallrecad without compensation
to open up strect across its right of way. Op. Atty. Gen,,
Qct. 31, 1330.

Commission has authority to entertain petitions before
officials in charge of proposed highway establish it. Op.
Atty, Gen,, Feb, 23, 1933,

If track scales are used by a common carrier for pur-
pose of weighing carload fretght, bllling for c¢oat of
testing by commission should be te common carriers
using the acales and not owner of warchouse or elevator.
Op. Atty. Gen. (371b-2), July 5, 1934.

4667, Charter powers not abridged.
This sectlon is qualified and lHmited by Mason's Stat
1927, §4743, subd, 12. Op. Atty. Gen., Apr. 16, 1929,
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§4673

4673, Track scales—Powers of commission.

Master track scale at Minnesota Transfer may not be
insured. Op. Atty. Gen. (252k), Feb. 21, 1915,

Commission has no jurisdiction over the matter of
stencilling of welghts on freight cars. Op. Atty. Gen.
(371b-8), June 13, 1935,

4679, Duty of commission. .

Coal must be weighed at distributing points unless
used or consumed by shipper. Op. Atty. Gen. (371b},
Aug. 30, 1934,

4683, Stock scales in stock yards—Powers of Com.
mission.

Rallroad is under no obligation to make Its stockpens
and stock scales avallable to competing truckers. Op.
Atty. Gen, (365a-9), Jan. 27, 1936,

4685. Appointment of weighers—Bond.

‘Weighing at private stockyards is not authorized. Op.
Atty. (E:en.. Jan. 31, 1934,

Thizg act is amended in geveral respects by Laws 1936,
g.s 2%3395285-11, et geq.). Op, Atty. Gen. (371b-10), Aug.

Bond does not protect weigher against his negligent
acts. Op. Atty. Gen. (371b-10), Dec, 17, 1336,

4687. Fees,

Expense of testing scales at Union stockyards may
not be charged against the stockyards company. Op.
Atty. Gen. (371b-10), Nov, 20, 1935,

4700, Powers and duties of commission—Notice
and hearing—Schedule of rates—Revising rates.

Commission has power to fix divisions of joint rates
between carriers. Backus-Brooks Co, v, Northern Pac,
Ry. Co. (CCAS8), 21F(2d)4. Cert, den., 275US562, 483CR120.

Rlghts of minority stockholder of carrier. Id.

Judictal division of rates must tollow determination
on question by commission. Id.

4702, Terms of connection with mannfactories, ete.

State board of control may contract for raiiroad spur
at St. Cloud Reformatory, subject to approval by com-
mission of administration and filnance. Op, Atty. Gen.
(88a-10), Nov. 5, 1935.

4704, Accldents and wrecks to be reported to com-
misgion,—It shall be the duty of every rallroad com-
pany operating a line of railroad in this state to re-
port all accidents, wrecks or casualties occurring in
thia state to the railroad and warehouse commission,
This is Intended to include all accidents, wrecks or
casualties oceurring in the operation of trains or
engines on said line or lines of railway within this
state, and all other accidents or casualties of what-
ever nature as may be required under rules adopted
by the commission. Any reports to the commission
herein required shall be for public inspection. All
accidents or wrecks occurring in the operation of
tralns or engines involving loss of life or personal
injury, shall be immediately reported to the commis-
sion by telegraph or telephone message, and the com-
pany shall forthwith send a written report in detail
giving full particulars available in such form as the
commission may require. All other accidents, includ-
Ing accidents resulting in personal injury or death,
other than train accldents, shall he reported to the
commission on the first day of each month, covering
the preceding month. Provided that neither the re-
ports required under this section nor any part thereof,
ghall be admitted as evidence or used for any purpose
in any suit or action for damages growing out of any
lellafttagrlmentloned in said reports., (Apr. 14, 1937, c.

A' leglzlutlve commlittee ia entitled to inspect reports
of nccidenta, wrecks or casualties. Op. Atty. Gen,, Feb,
16, 1923. .

4700, Violations of law—Penalty,

This section does not confer power on the Rallroad
and Warehouse Commission to interfere with the aban-
donment of a railrogd oh the ground that it is being
operated at a loss. 32F(2d4)819.

4714. 7Penalty for non-compliance.

Thia section does not confer power ¢n the Rallroad
and Warehouse Commission to interfere with the aban-
donment of a railroad on the ground that it i{s being
operated at a loss, 32F(24)819.

4718-1, Telephone, etc. wires crossing or paratlel-
ing railroad.

Power company, held not liable for injury to employe
who climbed to the top of a roadbuilding machine and
came in contact with & power wire. 178M604, 228NW332,

CH. 28—RAILROADS, WAREHOUSES, AND GRAIN

RAILROADS AND COMMON CARRIERS

4782, Construction of switches,

Enforcement of section 1s not vested exclusively in
railroad and warehouse commission., Op. Atty, Gen,
(371b-8), June 24, 1337.

4783. Signs at crossings.

Statutory signals for trains passing over: highway
crossings are exclusively for benefit of travelers on high-
way 86 as to warn them of approachlng trains, and where
a train is actually occupylng erossing when driver upon
highway arrives, train is itself an effective and adequate
a@?la'ning. Qison v. C,, 193M533, 269NW7T0., See Dun. Dig.

A Jury may find negligence on part of a railread in
failing to warn approaching travelers of a train on a
crossing which 18 not clearly viaible to approaching
travelers. Licha v. N, 201M427, 276NW8$§13. See Dun,
Dig. 8174, 8193.

A rallroad may be required to take precautions in
management and operation of road with respect to public
safety in addition to those required by atatute or order
of railroad and warehouse commission. Licha v, N, 201
M427, 276N'WE13. See Dun, Dig. 8174.

Withdrawal of a customary warning of presence of a
train at a crossing may justify a finding of neiligence.
Munkel v. C,, 202M264, 278NW4l. See Dun. Dig. 8174,

A reilroad company may be found gullty of negligence
toward a passenger in an automobile, for permitting an
engine to stand on a passing track in darkness on a
foggy, misty niiht’ with headlight extinguished, emitting
steam and smoke which, comb%ning with fog, mist, and
darkness was not distinguishable from general atmos-
pheric conditions there prevalling, and which obscured
view of a train standing across highway in such a man-
ner that driver of automobile could not see standing
train until too late to prevent a colllsion. 1Id,

A wife riding as a passenger of her husband in his
automobile {8 not guilty of contributory negligence as a
matter of law for failing to see a train standing across
highway, obscured by rallroad’s negligence, nor {s hus-
band's negligence to be Imputed to her because of
marital relation. Munkel v. C., 202M264, 2TSNW41. See
Dun, Dig. 8154,

Ralls alone are warning of existence of rallroad cross-
ings, and are imperatively so when flanked by a statutory
gtlgg sign, Luce v. G, 203M470, 281N'W812. See Dun. Dig.

An ordinance prohibiting unnecessary ringing of bells
and blowing of whistles on locomotives within corporate
limits of a city is reasonable and valld. Larson v. L., 204
M80, 282N'WG69. See Dun. Dig, 8756.

Under a city ordinance proviging that a rallroad shall
not ring bell or blow a8 whistle except agalnst immediate
threatened danger, a railroad Is not negligent because of
failure alone to blow a_ whistle or ring a bell, but it 1a
8 question of fact whether, in exercise of due care, It is
duty of railroad to give such warning against such dan-
ger. Id. See Dun, Dig, 8176.

Where a frelght train of 86 cars is paasing over a high-
way crossing in night time and an automobile, travelln
at from 35 to 45 miles per hour, runa into nineteent
car from the end, failure to sound_ statutory bell and
whistle signals cannot be considered a proximate cause
g{qgolllslon. Sulllvan v, B.,, 236NW360. See Dun. Dig.

4784. Width of crossings and grades.

Truck driver held guilty of contributory negligence
In driving on crossing in front of train, 171M3556, 214N
WE61. .

It is only where pecullar and unusual conditions ren-
der 8 crossing extra hazardous that a rallroad can be
charged with negligence in failing to protect it by gates
or other safeguards, unless the duty to provide such
protection has been imposed by legislative authority.
174M404, 219NW5S4.

Car near crossing as negiigent obstruction of view of
main track. 174M404, 219N W554,

Evidence ns to whether or not whistle was blown, 174
M404, 219NWS554.

Engineer has right to assume that vehicle near crosa-
ing will be out of way in time to avoid collision and
ig not required to slow down or stop train until it ap-
pears that collislon is imminent unless he does ao, 176
WM214, 223WWOh.

Automobiliat was gullty of negligence in not ascertain-
ing approach of freight train. 178M322, 22TN'W45,

Whether railroad was negligent as to pedesatrian struck
by caboose at erossing, held for jury. Aver v. C, 187TM
169, 244N'W681. See Dun. Dig. 8203.

It {8 not negligence in itself for a rallrcad company
to allow a train of cars to stand on a highway cross-
ing or to move thereon. Croshy v. G,, 1837TM2683, 246NW3L.
See Dun. Dig. 8182a.

At crossing, rallroad must take such precaution as
prudent management with reapect to public safety re-
quires, regardless of statutes. Crosby v, G., 187TM263,
245NW31, See Dun, Dig, 8174.

Automoblile driver struck by train at crossing was
gullty of contributory negligence as matter of law where
train must have been visibie from point where traveler
should have looked. Farden v, G, 189MI17, 248NW284,
See Dun, Dig. 8193(74).
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A person approaching a rallroad crossing is in duty
bound to malke full use of his senses in order to avoid
danger, raillroad track itself being & warning of danger.
Fiacher v. C.,, 193M73, 268NW4, See Dun. Dig. 8138,

In action involving injury to motorist struck by back-
Ing sawitch engine when crossing a number of tracks,
negligence and contributory negligence held for Jury.
Id. See Dun. Dig. 8203,

A rallroad company cannot be charged with negligence
for failure to protect its train temporarily stopped, in
nighttime, on a grade crossing over a city street, from
being run into by automobiles, city maintaining powerful
electric lights on elther side of two grade crossings
lights being about 160 feet apart, crossings ahout 104
feet apart, with an overhead bridge between. Ausen V.
M., 193M316, 258NW511. See Dun. Dig. 8174.

Whether railroad was negligent as to an autolst in
permitting poenderous machinery to remain on its right
of way near a grade crossing ln such a position as to
ohatruct view of automobile drivers, held for jury,
though person leaving machinery on right of way had
abgolutely: no connection with rallroad company. Op-
pedahl v. C, 193M471, 259NW16. See Dun, Dig, 8174,

Evidence held not to warrant submiasslon to jury of
negligence of motorman in failing to discover and avoid-
ing striking a small child which had straved onto de-
fendant'as ratlroad track. Arnao v. M., 193M498, 259NW
12, See Dun. Dig. 8203.

‘Whether faillure of company to fence and protect ita
tracks with cattle’ guarda caused child’s Injuries wasa
made a jury question by evidence, and court erred in
directing a verdict for company. 3

Evidence held to sustain fAinding of negiigence in fall-
ing to sound whistle or bell at crossing, in traveling at
high rate of speed, and negligently placing boxcats upon
a spur track In such a manner that view was obstructed.
EOSICth v. C., 199M1, 2T0N'WEG73, See Dun. Dlg. 8175,

180.

Question of speed 1 one peculiarly for the jury. Id.

Inatructions held to state substantially duty of one ap-
proaching a railway crossing in an automoblile, Id.
See Dun. Dig. 8187,

Plaintiff held not guilty of contributory negligence as
matter of law in falling to get out of his automoblle to
}:?iok 5117’13% listen for approaching tralns. Id. See Dun,

I%ep:ative testimony 18 competent and of probative val-
ue and welght to be given thereto Is for jury, conafder-
ing all clrcumstances surrounding witnesses at time of
accident. Td. See Dun, Dig. 8202

~Whether, in view of obstructions to vislon existing at
time of accident, guest passenger in automobile was con-
tributorily negligent in failing to discover and to warn
driver of approach of train, held. for jury, Doll v. 8,
201M319, 276NW281, See Dun. Dig, 8193.

Testimony by persons who listened for them that stat-
utory signals were not glven by train, held, sufficient to
make question of negligence one for jury despite positive
testimo?dv by othera that whistle was blown and bell
rung. .

Railrond traing at grade crossings have the right of
?&%’X Hoyum v. D, 203M35, 27T9NWT29. See Dun, Dig.

Even in case of dense fog where statutory signals are
complied with trains are not required to reduce speed
at open unobstructed rural highway crossings, Id. Sece
Dun. Dig. $180,

Running a train 40 miles an hour over a much-traveled
but open rural highway crossing, when engineer known
that a wigwag signal operates and all statutory warn-
ings are given and drivers of vehicles approaching from
fireman's side of traln have an unobstructed daylight
view of train for more than half a mile when such ve-
hicles are within 300 feet of railroad track, is not ac-
tionable negligence, even though engineer knew that
highway was slippery and that view ahead of fireman
was ohstructed by steam and smoke from engine. Id.
See Dun, Dig. 81387

It 18 common knowledge that nothing imposes upon a
motorist the duty of extra care more than icy or slippery
:i)g;!g. Iuce v. G., 203M470, 281NW812, See Dun, Dig.

Motoriat atruck by train at crossing In broad daylight
was gutlty of contributory negligence as a matter of law.
Massmann v. (., 204M170, 282NWS815. See Dun. Dig. 8193,

Evidence held too apeculative to support finding that
loose piank nt crossing prevented motorist from clear-
ing ecrossing ahead of train. Id. See Dun. Dig. 5197,

Responsibllity rests with railread, and not highway
department, to keep crossings free of snow. Op. Atty,
Gen. (36a-5), Feb. 14, 1936.

4785. Crossings—Change of grade.

It ts duty of railroad to construct and maintain road-
bheds and approaches where track crosses trunk highway
ODTI' grsalcllg. Engstrom v, D, 19003208, 251NW134. See Dun.

K. .

Whether railrosd’s fallure to properly maintain road-
bed at crossing and proper approaches proximately caus-
ed plaintiff to lose control of truck, held for jury. Id.
See Dun. Dig, §197.

Whether truck driver assumed risk of injury in driv-
ing over crossing not properly malntained by rallroad,
lst;%t:?g control ot truck, held for jury. Id. See Dun. Dig.

§4743-12

‘Whether truck driver losing control of automobile by
reason of fallure of railroad to properly maintain cross-
ing was guilty of contributory negligence, held for jury.
1d. See Dun, Dig. 8193,

It is duty of railroad company to maintain and fix up
that part of town road which crosases railroad right of
way. Op. Atty. Gen., May b5, 1931.

4730. Where more than one track.
Engstrom v, D, 190M208, 251N'W134; note under §4735.

4741, Railroad crossings to be protected.
176M501, 223NWI15,

4742, Hearing.
176M501, 223NW915,

4743. Inconsistent acts repealed.

17T6M501, 223N'W916.

Subdivision 12 quallfies and limits §4667, Mason's Stat.
1927. Op. Atty. Gen., Apr. 16, 1929,

4743-1. Crossings of railroads, streets and public

highways, etc.

Legislature conferred upon raitlroad and warehouse
commisalon exclusive jurisdiction over all questions re-
lating to matter of rallroad croasings. Olson v. C., 193
M533, 269NWT0. See Dun. Dig. 8174.

Laws 1925, ¢ 336 (Mason's Minn. Stat. 1927, §§4743-1
to 4743-17), 18 not a code of regulations for running of
railway trains and does not authorize commisalon to
makke such a code, and is to be 80 construed as not to
abollsh general duty to exercise care In addition to that
required by statute or order of commission if prudent
management and operation of road requires such pre-
cautions for public safety. Licha v, N., 201M427, 2T6N'W
813, See Dun. Dig. 8174,

4743-2. Same—Uniform warning signs—Types of.

Statutory signals for trains gassing over highway
crossings are exclusively for benefit of travelera on high-
way 80 a8 to warn them of approaching trains, and where
a train is actually occupying crossing when driver upon
highway arrives, train is itself an effective and adequate
grlr}xlé’ninf:. Olson v. C., 193ME23, 269NW7T0. See Dun, Dig.

A trinngular type of sign painted. white with black
lettering reading ‘‘Rallroad Crosslng” was autficient
warning as a matter of law on a bright clear day, es-
pecially where there was a snow fence and telegraph
peles plainly visible, Massmann v, G., 204M170, 282NW
815. See Dun, Dig. 8177.

4743-3, Same—Ralilroads to erect signs.

Argument that railroad violated statute In placing its
stop signs between maln and indusiry tracks was inap-
plicable to accldent occurring oh main track. Luce v, (.,
203M470, 281NW812. See Dun. Dig. 8177. ’

4743—4. Same—Additional warning signs—Rail-
roads to provide.

No duty rested upon raflroad owning tracks upon
grade crossings to Install or maintaln any other gign or
device to warn drivers of motor vehlclas on street of
presence of trains upon crossings than signs and devices
present at time of accldent. Ausen v, M. 193M318, 2568
NW511l, See Dun. Dig. 8174,

A rallroad 1s bound to take such precautions as publie
safety requires, though such grecautlona may bt in addl-
tion to requirements preascribed by statute or railroad
and warehouse commlisston. Munkel v, C., 202M264, 278
NW41, See Dun, Dig. 8174,

Untess there are about cressing or in (ts Immediate
environment apecial c¢ircumsatances creating an extraor-
dinary hazard, due care does not require of raflroad
company installation of warning saignals in addition to
those required by commission under siatuiory authority.
Sullivan v. B, 286NW350. See Dun. Dlg. 8174,

4743-7. Same—Drivers of vehicles to stop, ete.

Automobilist running Into traln at crossing was gullty
of contributory negligence. Cosculsk!l v. M., 182M461,
234N'WE93. See Dun. Dig. 8187,

Deceased driver who could have seen approaching traln

after getting within 60 feet of maln line was gullty of
contributory negligence as a matter of law in falling to
E“é‘o" Luce v. G., 203M470, 281NW§812. See Dun. Dig,
130.

4743-8. [Repealed.]
Repenled Apr. 26, 1937, c. 464, §144, post, §2720-204,

47438-9. Same—Watchmen—Railroads to provide.
174M404, 219NW554; note under §4734.

4748-11, Same—Crossing gates,
174M404, 219NWEG4: note under §4734.

4748-12, Uniformity of devices for protection at
grade crossings.

This section does not take away powers of ecity by
charter to require warning slgna at erossings. Op. Atty.
Gen,, Apr. 16, 1929,
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4748-18. SBame—Hearings by Commission.

176M501, 223NWI15,

City could not require railroad, without compensation,
to open up atreet across its right of way. Op. Atty.
Gen,, Oct. 31, 1930.

4743-14. Same—Overhead or underground.

Proceedings before commission under this section are
not judicial, and the commission is not an Indispensable
party to a proceeding attacking the valldity of a separa-
tion order, and the state is in no sense a real party in
intereat, in view of §§4650, 4651 giving the city the right
of appeal. Chicago, M, §t. P. & P. R. Co.,, (DC-Minn),
50F(2d)430. See Dun. Dig. 1689, 8119, 8121, 8121a.

Whether an order requiring separation of grades 1a
lawful and reasonable is a judiclal question, and the
order may be vacated if beyond the powers of the com-
i!&lasion. or if arbitrary or ungupported by the evidence.

The Raflroad and Warehouse Commission may require
the construction of an overhead or underground cross-
ing and divide the cost between the rallroad company
and the highway department. Where & highway I8
carried over raliread tracks by a bridge, the railrond
company may be reguired to construct the bridge and
approaches, but not a part of the highway outside both
bridge and epproaches. 176M501, 223NWI15,

A rallroad company which constructa an overhead
bridge in accordance with statute, with a eenter pler
which ig approved by highway commisaioner, does not
have duty of caring for a reflector placed upon said pler
to warn a traveler on highway, Murphy v. G, 18/M
109, 248NWT15. See Dun, Dig. 8120, 8121.

Jurisdiction of railroad and warehouse commisgion over
raliroad crossings extends to reconatruction of an old
bridge over a highway. State v. Mpls, St. P. & S. 8. M,
Ry. Co., 190M162, 251NW275, See Dun, Dig. 8078, n. 18,

4743-17. Same—Penalties,

In view of proviso, acts out of which violation arises
are to be considered just as before and independently of
resulting transgreasion of statute. Lauce v, G, 203M470,
Z81INW3B12, See Dun., Dig. 8190,

4744. Fences and cattle guards.

1. In genernl,

Rallroad company held not liable for death of person
caused by falling over retaining wall cutside of right of
way, on theory of faflure to erect fences. Bremmer V.
Hendrickson, (CCAS8), 31F(2d)893.

2, Impiled exceptions—Streets—Depot grounds.

A street car company 18 not excused from providing
and maintaining fences and cattle guards at a point
where a station is maintained unlesa necessary business
of road or public convenlence makes it necessary that
place be left open. Arnao v. B, 199M34, 270NWI10, See
Dun, Dig. 9013.

4, Cnttle guards,

Whether fnilure of company to fence and protect its
tracks with cattle guards caused child’'s injuries was
made a jury question by evidence, and court erred in
dlrectin% 8 verdict for company. Arnaoc v. M., 193M4838,
250NW12. See Dun. Dl B203.

4750, Ditches and culverts,

Finding that capacity of ditch was adequate and did
not cause water to flow onto plaintiff'a land, sustalned.
Nordlum v, G., 177TM3160, 225NW145.

Rallway cannot be compelled to pay costs of under-
pass necessitated solely by change in natural channel of
river in connection with WPA project. Op. Atty, Gen.
{370b). Oct. 14, 1937.

4753. Clearance between structure and cars, etc.——
That the provisions of this act shall apply to any
person, corporation or anyone ownlng, operating or
maintaining any structure or ohstruction adjacent to
any railway tracks and to any corporatlon or receiver
thereof, or to any person or persons while engaged as
common carriers in the transportation by railroad of
passengers or property within this state to which the
regulative powers of this state extend, except rall-
ways operated by the electric trolley system. (As
amended Apr. 17, 1937, c. 238, §1.)

4754. Unlawful structure.—That on and after the
passage of this act, it shall be unlawiul for any com-
mon carrier, or any other person, to erect or recon-
struct and thereafter maintain on any standard gauge.
road on its line or on any standard gauge sidetrack
used in conneetlon therewith, for use in any trafiic
mentioned in Section one of this act, any warehouse,
coal chute, stock pen, pole, mail crane, standpipe, hog
drencher, or any permanent or fixed structure or ob-
struction, or in excavating allow any embankment of
earth or natural rock to remain upon its line of rail-
road, or on any sidetrack used in connection therewith
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at a distance less than eight feet measured from the
center line of the track, which said structure or ob-
struction adjoing on standard gauge roads; nor shall
any overhead wires, bridges, viaduct or other obstruc-
tion passing over or above its tracks as aforesald be
erected or reconstructed at a less height than twenty-
on_r,; (21) feet, measured from the top of the track
Taill,

Provided, however, that any existing structure may
be maintained and repaired only when the cost of such
repairs in any 12 month period does not exceed 25%
of the original cost of the struecture. If the cost of the
repairs to be made in any 12 month period exceeds
25¢ of the original cost of the structure then, in
that event, such repalrs shall not be made unless the
same are authorized by the Railroad and Warehouse
Commission after a hearing. No such structure ghall
be further repaired or maintained when there has
been expended a sum equal to 509% of the original
cost of the structure in repairs or maintenance., In
congtruing this Act, g platform shall be regarded as
a separate structure. .

Provided, further, that this act shall not be con-
strued to apply to yards and terminals ot depot com-
panies or raiflway companies used‘only for passenger
service. DBut, nevertheless, in the event of personal
injury sustained by any employe of any such company
in this proviso mentioned, by reason of non-compli-
ance with the provisions of this act, such employe, or
in case of his death, his personal representative, shall
have all the rights, privileges and immunities enum-
erated In Section 9 hereof. (As amended Apr. 17,
1937, c¢. 238, §2.)

Piles and pleces of scrap lron left for short perfods of
time within eight feet of center line of a rallroad track
do not constitute a permanent or fixed siructure or ob-
struction, State v, Minneapolls, St. P. & 8. 8, M. Ry, Co.,
286NW303, SHSee Dun, Dig. 812fc.

4755. Exceptions.—That the Railroad and Ware-
house Commission may upon application made, after
& thorough investigation in any particular case, per-
mit any common carrier or any person or corporation
to which this act applies to erect any overhead or
gside obstruction at a less distance from the track than
herein provided for, and to reconstruct and malin-
tain the same when In the judgment of said commls-
sion a compliance with the clearance prescribed here-
in would be unreasonable or unnecessary or the erec-
tion of such overhead or side obstruction or the re-
construction and maintenance of the same at a less
distance from the track than herein provided would
not create a condition unduly hazardous to the em-
ployes of such common carrier or any person or cor-
poration. (As amended Apr. 17, 1937, c. 238, §3.)

4758. Obstructing space between tracks, ete,—That
on and after the passage of this aet it shall be unlaw-
ful for any such common c¢arrier or any person or cor-
poration to which this act applies to permit the space
between or beside such of its tracks as are ordinarily
used by yardmen and other employes in the discharge
of their duties, and within eight feet of the center line
of any such track, to become or remain obstructed by
any foreign obstacle that will interfere with the work
of said employes or subject said employes to unneces-
sary hazard. Such space between or beside said tracks
as aforesaid, and between the rails of said tracks must
be kept in such condition as to permit said employes
to pass over or between sald tracks or to use the same
day or nlght and under all weather conditions with-
out unnecessary hazard; provided, however, that
wherever any railroad company has already begun
work on depressing a portion of its tracks, within the
corporate limits of any municipality, whether under
contract with such municipality or otherwise, this act
shall not apply to any depression of the tracks of such
company lying wholly within the corporate limits of
such municipality. Provided further, that none of the
provisiong of this act shall apply to any part of any
work or enterprise heretofore begun or under con-
struction, whether under contract between any rail-
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road company and any municipality or otherwise.
amended Apr. 13, 1939, c. 222, §1.)

A plle of hardened snow, sloping from depot platform
toward rail, with a tendency to cause an employee who
fell thereon to he thrown toward wheels of moving cars,
may be held by a jury to consatitute negligence. McDer-
mott v. M., 204M216, 283NW116. See Dun, Dig. 5873,

4759, Penalties for viclation—Duties of attorney
general and commission.—That any common carrier,
corporation or person subject to the provisions of this
act violating any of the provisions thereof, shzall be
liable to a penalty of not more than five hundred
($500.00) for each violation; and if any common car-
rier, person or corporation shall thereafter fail to cor-
rect any violation of this act when ordered to correct
the same by the Railroad and Warehouse Commission
and has failed to do so within the time provided in
the order of the commission, and no appeal has been
taken from said order, then the failure of such com-
mon carrier, person or corporation to correct the con-
dition causing a violation of this act as in the order of
the commission provided shall constitute 2 new and
separate offense distinct and separate from the orig-
inal violation of this act, such penalty to be recovered
in a sult to be hrought in the name of the State of
Minnesota by the attorney general or under his diree-
tion in any court having jurisdietion thereof in the lo-
cality where such vioiation shall have been committed,
and it shal} be the duty of the attorney general under
the direction of the State Railroad and Warehouse
Commission to bring such suit upon duly verified in-
formation being lodged with him by any person of
such violation being committed, and it shall also be
the duty of said State Railroad and Warehouse Com-
mission to lodge with the attorney general information
of any such violation as may come to its knowledge.

(As amended Apr. 17, 1937, c. 238, §4; Apr. 13, 1939,
c. 222, §2.)

4760. Dutles of Inspectors of bureaun of labor, etc.
—That on and after the passage of this act, where
any structure is at a less distance from the track than
herein provided the Commission shall provide for
warning signs to be placed thereon of such design
and type as the Commission shall deem proper unless
the Commission shall determine such a sign is un-
necessary. It shall be the duty ot the raiiroad in-
gpectors of the bureau of labor, Industries and com-
merce to report to the Raliroad and Warehouse Com-
mission and to the attorney general any violation of
the provisions of this act of which they may obtain
knowledge. - (As amended Apr. 17, 1937, c. 238, §5.)

4760, Charges to be reasonable.

Public utility’s duty to serve without discrimination,
13MinnLawRev104.

4801, Common-law liability not to be limited.

There could be no recovery for loas of chicka in
absence of proof of condition of chicks when delivered
to carrier or proof of actual negligence. 17TTM494, 225
NW432,

A carrier 1s bound to exercise highest degree of care
toward its passengers. Mardorf v. I, 199M326, 2TINW
588. See Dun, Dlg. 1276.

4802. Receipts and bills of lading—Liability of
initial carrier.

Carrier is responsible for. all damages to goods in
transit, unless occasioned by certain excepted causes
mentioned in 128M514, 151NW419, 171M205, 214N'W117,

The rule that a carrier failing to reject Improperly
crated or loaded freight assumes to carry the frelght
?.qi_'.“;{? peril, applies to carload shipments. 171M205, 214

(As

In action for damages to shipment, shipping receipt
and conslgnee's receipt with notations, were admissible.
117M494, 226NW432.

A letter from agent at point of destination, showing
loas of property, ls competent. 17TM494, 226 N'W432,

480'7. Free passcs, transportation or reduced rates
prohibited—exceptions.—It shall be unlawful for any
person, association, co-partnership, or corporation or
any representative thereof, to offer, give or in any
manner furnish to any person, either for hfmself or
another, any free pass or frank, or any speclal priv-
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flege or reduction in rate withheld from any other
person for the travellng accommodation or transpor-
tation of any person or properiy, or the transmission
of any message or communication except to persons
included within the classes hereinafter designated
and limited, and it shall also be unlawful for any
person or persons not included within the classes
hereinafter excepted or limited to solicit or receive,
either for himself or another, for any person, associa-
tion co-partnership or corporation, or use in any man-
ner or for any purpose any free pass or frank or
special privilege withheld from any person for the
traveling accommodation or transportation of any
person or property or the transmission of any message
or communication; provided, however, that nothing
contained in this act shall be construed to prohibit, or
to make unlawful the issuing or giving of any such
free ticket, free pass or {free transportation to any
person or persons within the classes hereinafter ex-
cepted or limited or the acceptance or use of the same
by persons within such classes, that is to say, officers,
bona fide agents, surgeons, physicians, attorneys and
employees of such rallroad or motor-bus or other
eompanies, or persons affected by this act and de-
pendent members of their families, the duly elected
representatives of railroad laber or motor-bus labor
organizations, children under 12 years of age, min-
isters of religion, secretaries of Young Men’s Associa-
tions, persons exclusively engaged in charitable and
eleemosynary work, indigent, destitute and homeless
persons, and such persons when tranasported by char-
itable societies or hospitals or by public charity, and
necessary agents employed in such transportation,
inmates of natlanal homes or state homes for disabled
volunteer amoldiers, inmates of soldier’s and sallor’a
homes, including those entering and returning from
sBuch homes and boards of managers of such homes,
postofiice inspectors, custom inspectors and immigra-
tion inspectors; witnesses of sald rallroad companies
or motor-bus companies attending any legal investiga-
tion in which said company Iis Interested, officials and
linemen of telegraph and telephone companies; ex-
employees retired from service on account of age or
because of disability sustained while in the service
of said raflroad company or motor-bus company and
dependent members of their families or the widows
or dependent children of employees killed or dying
while in the service of such company; necessary
caretakers of livestock, poultry, vegetable and frult;
including transportation to and from the point of
delivery; employees on sleeping and express cars;
railway or motor-bus mail service employees; news-
boys on trains or motor-busses; baggage agents and
persons injured in wrecks and physicians and nurses
attending them; providing that one trip pass for a
discharged employee and his family may be issued
for use within 30 days of such discharge.

“Provided further, that the provisions of this act
shall not be construed te prohibit and make unlaw-
ful the interchange of passes, express and other franks
for the officers, bona fide agents, surgeons, physiclians,
attorneys and employees and the dependent members
of their families of any person or company affected
by this act from doing any of the things prohibited
hereby free, with the ohject of providing rellef in
cases of general epidemic, pestilence or calamitous
vigitation.

Provided further, that the provislons of this act
shall not be construed to prohibit or make unlawful
the interchange of passenger transportation and mes-
gsage servico hetween such railroad companles, motor-
bus companies and telegraph companies and provided
further that the provisions of this act shall not be
construed to prohibit or make unlawful the inter-
change between railroad, motor-bus, express, tele-
graph and telephone companies of the transportation
of persons and property, and the transmission of
messages.
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Provided turther, that no free transportation shall
be issued or given to any person when such person
is a member of, employed by, or in any way connected
with any political committee, or a candidate for, or
incumbent of any office or position under the con-
stitution and laws of this state, except as herein pro-
vided, and except that any railrcad or motor-bus
company may issue free passes to its employees, while
occupying office or position, other than judicial, under
a municipality, county or public school district, or
while acting under appointment as a Notary Public
in this State, and except that any railway or motor-
bus company may issue free passes to any member
of the legislature who is and has been an employee
of such company for a continuous period of five years
prior to his election to such office; provided, however,
that such free transportation shall not be used by such
member of the legislature during the period of any
legislative session nor for any travel for which mile-
age is collected from the state. ('07, c. 449, §1;
G. S.°13, §4335; '13, c. 92, §1; '17, ¢, 53; '23, ¢. 121,
§1; '27, ¢. 86, §1; Apr. 11, 1929, c. 162, §1; Apr. 1,
1935, ¢. 75.)

County attorney cannot accept railroad passes though
retained by railroad company, an attorney not being an
“employee.” Op. Atty, Gen. (368d4-2), Nov. 26, 1934,

Wholesale liquor licenses are to be issued by the liquor
control commissioner and not by municipal governing
bhody. Op. Atty, Gen. (218g-1), Dec, 2, 1335,

4808. Free transportation for Comuission,
I'ree tranaportation Includes assistant In attorney

general's office assigned to commission. Op. Atty. Gen,,
Jan. 8, 1934,

4819, City councils to have power to grant fran.
chises. .

Injuries to passengers; see 9164, note 14,

Publie convenience and necessity for the extension
of a street car line, held not shown, and an order of the
city ecouncil for such extenslon, held arbitrary and un-
reasonable. 179M548, 229NWSE81. -

Street railroad company has burden of proving In-
validity of unreasonableness of ordinance requiring ex-
tension of car line. 180M329, 230NWSD9.

An opinicn expreassed by a physician, sent by defendant
to examine the plaintiff before settlement was made, as
to the length of time required for recovery, was not
sufficlent ground for setting aside the release. Fornaro
v. M., 182M262, 234NW300. See Dun. Dig, 8374(42), (44).

Some statements made by the clalm agent, to the
effect that defendant would take care of plaintiff, and
that he would make 1t good for plaintiff, held not
suffictent ground for setting aslde the release under the
circumstances shown, Fornaro v. M., 132M262, 234NW
300. See Dun. Dig, 3374

City requiring extension of street car line and con-
structing & bridge over a creek and thereby in effect
changing girade of atreet, street railway contributing to
cost of bridge, did not appropriate fund for a private
purpose or extend c¢lty's credlt for other than a publle
purpose, though it excluded vehicular traflic other than
atreet card. Bruer v, €, 201M40, 2756N'W368. See Dun.
Dig. 9008,

Where a city erected a bridge which had the effect of
changing grade of central part of a street which sbutted
plaintifr'as property and devoted bridge exclusively to
street car traffic, street railway company waa not liable
to plaintliff merely because it contributed to cost of
bridge or because city excluded other traffie, Id,

4821, Rates must be fair—Transfers,

An agreement between retailers and St. Paul City Rall-
way to haul passengers into the loop free of charge on
a certain day, the retallers guarantying that the receipts
from transportation would equal other days, wouid he
Invalid. Op. Atty. Gen., Sept, 14, 1931,

Railroad and Warehouse Commission had power to
authorize an agreement betweéen the S5t. Paul City Rall-
way and the St. Paul Association of Commerce whereby
the former could permit passengera to ride down town
on a certain day without payment of fares, which fares
were to be subsequently paid in full by the St Paul
Op. Atty. Gen., Sept. 19, 1931,

Street rallways to make application to fix

Association of Cominerce,

4823.

rates.

A street ralilway may not be required to acquiesce In
a trial period of reduced fares that might resuilt Ln con-
fiscation of its properties in order to determine if there
would be confiscation. State v. St. Paul Clty Ry. Co., 196
Mdb6, 266NW434. See Dun. Dig. 9010,

Evidence held to pustain finding that sale of two street
car tokens for fifteen cents, instead of ten cents for one
token and forty-five cents for slx tokens, would materlal-
ly diminish revenue of company, Id.

/
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Commission has right to proceed at any time upon its
own [nitlative to make investigation of street car rates,
?u'igtsréere must be a full hearing. Op. Atty. Gen., Sept.

4823. Appeals.

Fact that order fixing a rate was only temporary does
not affect right to appeal. State v, 8t. Paul City Ry., 196
M456, 265N'W434, See Dun. Dig. 9010.

4835. Unlawful charges.

New advanced freight rates held properly established,
and old rates annulled. Crookston Milling Co. v. G.,
185M563, 242NW287. See Dun. Dig. 1205¢.

A forwarding agent was a private and not a common
carrier, and 8¢ free to contract for its compensation un-
hampered by existing railroad tariffs, but when it ac-
cepted property for shipment by rail subject to such
“clapgifications and tariff,” It contracted for no addi-
tional compensation and was bound to perform its serv-
ices for compensation so fixed. Northwest Tablet Co. v.
U., 189M582, 250NW456, See Dun. Dig. 1204.

4837. Long and short haul.

Zones under the distance tarlff may vary in different
cases to suit the exigencles of the particular movement
of particular goods. Rate-fixing rests to a great extent
in the sound discretion of the railroad and warehouse
commission. Hallett Const. Co. v. F., 190M335, 254NW.
435. See Dun. Dig. 1205c.

Order of railroad and warehouse commission considared
and found to comply with the Cashman Distance Tarlff
Act and with go-called long and short-haul statute. Id.

4838. Railroad commission authorized given aus
thority to adjust railroad rates, etc.

Purpose of Cashman Act was to prevent unjust dls-
crimination and competitor 1a not discriminated against
where freight rate to which it objects Is higher than

its own. Hallett Conat Co. v, F., 191M335, 254NW435.
See Dun. Dig, 1206ec.

Order of railroad and warehouse commission consid-
ered and found to comply with the Cashman Distance
E&:mlé&ct and with so-called long and short haul stat-

4841. Application of act—Terms defined,

Industrial railroads are not within the jurisdiction of
commission. Op. Atty. Gen. (371b-8), Aug. 3, 1934.

4842. Powers of commission irrespective of this act.
—Nothing in this act contalned shall be construed as
limiting or abridging the powers now vested by law in
the board of Railroad and Warehouse Commissioners
of the State of Minnesota, and nothing in this aect shall
in any way abridge or alter the remedies now existing
at common law or by statute, but the provisions there-
of are in addition to gsuch remedies. The commission
on petition of a railroad may in its discretion for good
cause shown authorize a rate or rates for railway
transportation inconsistent with the requirements of
this act. (As amended Apr. 10, 1939, ¢. 191.)

4843. Railroad commission to fix rates for switch-
ing drayage and feeding of stock.—The Board of
Railroad and Warehouse Commission of this state is
hereby empowered and directed to make for each of
the raflroad corporations doing business In this state,
as soon as practicable, a schedule of reasonable max-
imum rates of charges for the transportation of freight
and cars on each of said rallroads and sald power to
make schedule shall include the classification of such
rates, and it shall be the duty of said commission to
make such classification, and said@ schedule so made
by said commission shall, in all suits brought against
any such railroad corporation wherein is in any way
invelved the charges of any such railroad corporation
for the transportation of any freight or cars or um-
just discrimination in relation thereto be deemed
and taken in all the courts of this state as prima facie
evidence that the rates therein fixed are reasonable
and just maximum rates of charges, The commission
may fix different schedules of ¢class or commodity rates
for railroads of the same class. The maximum rates
shall not apply to switching or drayage rates. The
commission may define switching and drayage service
to apply to the movement of traffic within and between
points, and fix reasonable maximum rates for the samae,
which shall be independent of any rates that may be
made for line haul transportation, and in the making
of sald rates the commission shall not be governed
entirely by the distance principle established by this
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Act. Provided, however, that any order of ihe com-
mission fixing rates or charges for carrying livestock
to St.-Paul or between St, Paul and South St. Paul
shall provide that the railroad that transporis such
livestock to St. Paunl shall absorb such switching
chargos from St. Paul to South 8t. Paul out of ita
line haul rates or charges for the transportation of such
livestock to St. Paul, or the common rate point which
includes St. Paul. The commission may fix rates
for feeding cattle which shall apply to out move-
ment from terminal markets.. The commission may
unite two or more stations or commercial centers into
a common rate point, and may designate the classes
of freight which shall take common rates, and fix
the mileage that shall govern between the common
rate point and any or all other points in the state.
The distances so fixed shzall not apply as a measure
of the rate for the movement of the same class of
freight for similar distances between other points.
(G. 8. 13, 843563; '13, ¢. 90, §6; "15, ¢. 367, §1; Apr.
13,1933, ¢. 233.)

4864. Time for unloading—Fenalty.

This sectlon was intended to apply to buyers engaged
in both interstate and intrastate traffic and is void in its
entirety. Chicago, M. 8t P. P. Ry, Co. v. I, 193MT1,
ZETNWS11l., See Dun. Dig. 4896a.

48656, Bill of lading-——Evidence—Penalty.

In action for damages to shipment, shipping receipt
aud ennsignee’s receipt with notations, were admisaible,
177TM494, 225NW432,

A letter from agent at point of destination, showing
losa of property, is competent. 17TTM494, 225NW432,

4872. Minimum weight of carload lots of live stock.
—Every such company shall furnish at proper points
designated by it, suitable cara for the transportation
of live stock of all kinds, and shall transport the
same at a rate not to exceed the highest rate and
minimum weight charged by such company for any
kind of stock in such car, except that the cattle rate
and minimum welght will apply when by the use of
same a lower charge results, and the cattle rate will
apply when the actual weight exceeds the cattle
minimum., The minimum weight of a single-deck
carload of mixed livestock containing cattle weighing
each in excess of 400 pounds for all purposes of cal-
culating freight charges shall be 19,000 pounds, in
cars 36 teet 7 inches in length and under, and 21,000
pounds in cars-40 feet T Inches In length, and
over 36 feet 7 1inches iIn length, and 23,000
pounds for all cars over 40 feet 7 inches In length.
Stock of different kinds shall be carried in the same
car, at the option of the shipper, and the Railroad and
Warehouse Commission Is hereby authorized to pro-
vide for the partitioning of cars on such terms and
conditions as it deems preper. Any such company
falling to comply with any provision of this section
ghall forfeit to the party aggrelved not less than
$100.00, nor more than $500.00. (R. L. "06, $2025; G.
S. '13, §4379; '15, ¢, 264; '19, c¢. 301, §1; 27, ec.
76: Apr. 20, 1931, c. 215, §1.)

Rates charged by rallroads for carlocad shipments of
mixed live stock, consldered, interpreted, and applied,
Bennett Commission Co. v. N, 135M7, 261INWG23. See
Dun. Dig, 1205

Carrier may make any charge for shipping a mixed
carload of livestock which does not exceed highest charge
that would be made for shipping any kind of stock con-
tained in car on a stralght carload basis, and carrier did
not violate statute by charging on basis of cattle rate

and minimum weight. Bennett Commission Co. v. N,
199M179, 271INW468. See Dun. Dig. 1205h.

4872-1. Effective July 1, 1931.—This Act shall take
effect and be In force from and after July 1, 1931.
(Act Apr. 20, 1931, c. 215, §2.)

4878. Damage to livestock—Netice of claim.

There could be no recovery for losas of chicks in
absence of proof of condition of chicka when delivered
i‘.\?“;:‘!aérzrler or preof of actual negligence, 177TM454, 225

In action for damages to shipment, shipplng receipt
and congignee’s receipt with notations, were admisaible,
1TTM404, 2B5NWA432,

A letter from agent at point of destination, showing
loss of property, is competent, 177TM494, 226NW432,

§4926-1

4879. Caboose cars.
Cabooses are not required to have steel underframes.
Op. Atty. Gen,, Mar. 9, 1834,

4886. Depots and waiting rooms.

A passenger i8 not gullty of contributory negligence
as 8o matter of law by reason of the fact that she was
famillar with the path over which she walked In the
darkness after alighting from a train. Bixby v. M, 204
M316, 283INW493. See Dun, Dig. 1214,

Whether a common carrier has discharged its duty to
a passenger to properly light at night approaches to Its
depot is & mixed question of law and fact, ultimate de-
cision of which is for jury. Id. See Dun. Dig. 1214.

4887. Certain depots to be kept open,

This statute does not violate the Fourteenth Amend-
ment to the Federal Constitution. 17TM136, 225NWE§4.

Findings of fact of Rallroad Commission are prima
facle correct on appeal. 177M136, 2256N'WO4,

‘When a gervice is established at a station elther by
voluntary action of rallroad or by order of Rallroad and
‘Warehouse Commiagion, such service may not be aban-
doned except by order of commission after hearln%.
Minnesota Transfer Ry. Co. v. R, 200M422, 27T4NW408.
See Dun, Dig, 8124,

Twos frelght houses operated by Minnesota Transfer
Railway for receipt and delivery of less than carload
freight held stations within meaning of section, and may
not be closed without permission of commission. Id,

4914, Automatic couplers on freight cars.

If violation of Federal Safety Appliance Act 1s a ma-
terial factor In causing an injury, recovery may be had
although employee may not have been engaged in an
operation in which sgafety appliances were specifically
designed to fyrnish him protection. Ross v, D, 203M321,
281NW76. See Dun. Dig. 5898.

Federal Safety Appliance Act, requiring couplers which
couple automatically by Impact applies to empty ore cars
bemﬁ switched by a rallway company which is a common
carrier engaged In Interstate commerce, though at the
time the cars were not carryving interstate traffic. Id.

Rallway company’'s duty to furnish a proper coupler
is absolute and a single fallure is some evidenco of a
failure to perform that duty, though not conclusive on
that issue, Id.

Doctrine of res ipsa loguitur is properly applicable to
a case Involving a violatton of the Federal Safety Appli-
ance Act. Id. See Dun, Dig. 7044,

4915, Grab irons. :

Application of federal pafety Applinnce
not employees. 23MinnLawRev103,

4016, Train brake system.

Casual connection between negligence and accident
may be established by circumstantizl evidence. 173M557,
218NW125. .

Plaintiff's evidénce that a hand brake operated in o
certain way inconsistent with its being in ‘“efficient”
condition created an issue of fact as agalnst defendant’'s
evidence that brake was later found In efficient condition,
Duryea v. C, 194M431, 260NWE28, Sce Dun. Dig. 6025a.

Applicable solely to rallroad engaged solely In intra-
gstate commerce. OD. Atty, Gen.,, Apr, 23, 1929.

4919. Automatic couplers on freight cars.
For cases under Federal Safety Acts, see Mason's 1J, 8.
Code, Title 45, §1.

4920. Assumption of risk—Contributory negligence,

For cases under Federal Safety Appliance Acts, pes
Mason's U, 8, Code, Title 45, §1.

4921, Powers of commission.
Applicable solely to railroad engaged solely in fntra-
gtate commerce. Op. Atty. Gen., Apr, 23, 1829,

4926, Abandonment of road.

Thia sectlon does not confer power on the Rallroad
and Warehouse Commisgion to interfere with the aban-
donmimctl‘. ott al railro}g_ﬂlcgnitthﬁ g:éjund that it is being
operated at a loss. . Co v. Y., (USDC-Minn
32F(2d)819, v ¢ »

The fact that an order of the interstate commerce
commission suthorizing the abandonment of a line by a
rzilrond may run counter to a state statute, 2 munleipal
ordinance, or a charter provision, is no impediment to
the commiasion’s exclusive jurisdiction to regulate inter-
state commerce, Vlillage of Mantorvllle v, C. (USDC-
Minn), 8FFSupp791. See Dun. Dig. 8087,

A railroad cannot be compelled to keep in operation
at a permanent net loss. Minneapolls & St, Paul Sub,
&SSCO' v. V., 156M563, 244NWET. See Dun. Dig, 1647,

C.

Finding to effect that abandonment of Wildwood-White
Bear line will not result in substantial Injury to publie,
iz sustalned by evidence. Minneapolls & St, Paul Sub.
R. Co, v. V., 186M563, 244NWE7. See Dun. Dig, 8088c,

Diacontinuance of service by public utilitles, 13Minn
LawRev181, 326.

4926-1, Rallroad shops or terminals may not be
abandoned except, etc.—No company operating any

Act to persond
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line of railway in the State of Minnesota shall aban-
don any shop or terminal located within this state
or move any shop or ckhange the location of any ter-
minal except as provided in thig act. Any company vio-
lating any provision of this act shall forfeit to the
state not less than $200 nor more than $1000 for each
day such violation continues, (Act Mar, 18, 1931,
¢c. 64, §1.)

4920-2., Definitions,—The word “terminal” here
used is defined to be any city or village in which 12
or more men emploved in railroad train and engine
service have established the legal residence.

The word “shop” Is defined as a place in which 12
or more men are employed by a raliroad as mechanics
in the repairing of railroad equipment and is located
in a city or village in which such men have established
a legal residence. (Aet Mar, 18, 1931, c. 64, §2.)

4926-3. Application to commission.—Any such
company desiring to abandon any shop or terminal,
or move any shop or change the location of any ter-
minal in this state shall first make application to the
Railroad and Warchouse Commission in writing. Be-~
fore passing upon such application the Railroad and
Warehouse Commission shall order a public hearing
and fix a time and place thereof and require such
notice thereof to be given as it deems reasonable,
(Act Mar, 18, 1931, c. 64, §3.)

4926-4. Hearing—order.—In the hearing on the
abandonment or removal of a shop or terminal if it
shall be made to appear to such Commission that the
abandonment of any shop or terminal or the change
of any shop or terminal will result in eficlency in
railroad operation and will not substantially Injure
the public or be detrimental to the public welfare,
such petition may be granted, otherwise the same
shall be denied. (Act Mar. 18, 1931, ¢, 64, §4.)

4930. Procedure for abandonment,

This section does not confer power on the Railroad
and Warehouse Commission to interfere with the aban-
donment of a railroad on the ground that it s being
operated at a loss, HIll City Ry, Co. v. Y., (USDC-Minn},
82F(24)819.

Though a raliroad company has constitutional right to
abandon its road for reason it can be operated only at
a loss, legislature has not given railroad and warchouse
commlssion power to authorize an _abandonment on that
ground. Minneapolls & St. Paul Sub, R. Co. v. V., 186
M263, 244NWBT7. See Dun. Dig, §078(23),

On appeal from order granting electric rallway leave
to abandon line, it was error to refuse villages affected
opportunity to be heard. Minneapolis & 5t. Paul Sub,
R. Co. v. V., 186M243, 244NW61, See Dun. Dig. 8082,

4932, Yire caused by engine—Insurable interest.

Liability of railway company for flre set by operationa
of its locomotives Is absolute and not dependent on
neglizence, 173}&261' 1221535.‘&?131. ove that fire was oc

nti (2] T al -
ca?l%l;gs?in sts%arftg ]l)'r%m a loco?notive. 17TTM261, 225N
W1ll.

The good condition of the locomotive and its having
proper spark-arresting netting may be shown on the
question whether the fire was caused thereby. 177TM261,
225NW111.

$300 for burning barn and other property, held not
exceasive. 177TM261, 226N'W111,

Thias section was cited to the point that burden of
proof was upon fire insurer to show that insured took
part in incendiarism. Barich v, P., 191M628, 2556N'W80.
See Dun, Dig. 4779,

4983, Liability of corporations for injury or death
to employes.

For employes engaged in
Mason's U. 8. Code, Title 45.

1. In general. -

Whether there was negligence of & fellow servant,
and whether his negligence was the cause of the injury
to a rallroed mechanie, held for the jury. 172M284, 214
NWS890. -

Ingstruction as to negligence in not warning an em-
ploye not charged with negligence, held properly refused.
172M284, 214NWEI0.

$12,500 damages held not excessive for injuries to meck
and jaws, 1723284, 214NW3BI0,

Under the Tederal Boiler Inspection Act as amended,
(Mason's U. 8. C. A., Title 45, §23). the Interstate Com-
merce Commisaion Is given exclusive Jjurisdiction to
specify and prescribe the sort of equipment to be used

interstate commerce, see
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on locomotives and to make rules and regulations by
which fitness for service shall be determined. Mahutga
v. M., 182M362, 234NW474, See Dun, Dig. 6022b, 6022r.

Motorcar and trailer operated on railroad track and
plloted by raflroad employe for telephone company was
rallroad operation, and railroad was liable for injury
arising from negligence of employe of telephone com-
Eg.;?r. Wegman v, G,, 1893326, 249NW422, See Dun. Dig.

3. !ntentule commerce,

Railroad employe was engaged in interstate commerce
while lining up a pilpe used in transporting sand from &
drying room to a storage tank for use upon locomotives
engaged in such commerce. 173M169, 216NW340,

Empty car with defective coupler in process of repalir,
by inspector and intended to be sent to another atate,
“0. K, for grain,” was engaged Iin interstate commerce,
though the railroad had the power to divert it from in-
terstate commerce and did divert it after injury to the
inspector. 178M261, 226N'W934.

5. Simple tools,

Master 1y not bound to Inspeet simple tools and in-
strumentalities. Natalino v, 8., 190M118, 251NW9, Afd
190M124, 251NWE69. Cert. den,, 292U5631, 645CRG42. See
Dun, Dig. 6888(60).

Heavy hammer, known ag a sptke maul, specizlly de-
signed and used in work on rallway tracks, does not
come within slmple tool exception to general rule. Id.
See Dun. Dig. 6888(67),

Simple tool rule does not apply where defect 13 caused
by faulty construction or reconditloning, ia not apparent
or discoverable by ordinary Inspection, and is not caused
by ordinary use of tool. Id. See Dun. Dig. 5888,

6. Negligence,

In action against railroad for death of brakeman, evi-
dence held to sustain plaintiff's theory that decedent was
knocked off top of train because of defendant’s fallure
to communicate to him warning of train dispatcher that
warning telltales were down and that bridge would not
clear man sitting or standing on top of train, Chlcago,
5t. P M. & O. R. Co. v, K., (CCAS), 102F(2d)352.

One of absolute duties of master §s to exercise ordi-
nary and reasonable care to furnish servant with rea-
sonably safe and sufficlent tools, and this duty Is con-
tinuing and reguires ordinary care and diligence in keep-
ing tools and instrumentaliticas reasonably safe by in-
apection and repairs. Natallno v, S, 19¢M118, 251NW9.
Aff'd 251INWGG6D. Cert, den., 29208631, 54SR642, See Dun,
Dig. 5884, 6888,

A railrecad company is liable to an employee for an in-
Jury caused him by negligence of his coemployee,
%glztzke v. C., 150M323, 251NW532, See Dun. Dig. 6022r,

u.

Even though crossing was governed by automatic sig-
nals, engineer firat bringing his train within contact area
may not blindly follow proceed signal, if he discovera
another train In such situation that he realizes a collision
muat occur unless he stops short of crossing. His first
duty is to protect his train. O'Connor v. C., 190M277, 251

Defendant 13 llable if Its negligence, although not
sole cause of injury or death, contributed thereto prox-
imately, as a substential factor of causation, and plain-
tiff is under no necessity of negativing other possible
contributing causes. Mciermott v. M, 204M215, 28INW
116, See Dun, Dig. 5867; .
A pile of hardened snow, sloping from depot platform
toward rail, with a tendency to cause an employes who
fell thereon to be thrown toward wheels of moving cars,
may be held by a jury to constitute negligence. Id. See
Dun, Dig. 5873,

Violation of statute or ordinance as negligence or evi-
dence of negligence. 19MinnLawRavE6686.

8, Release of damagen.

Statements by claim agent to effect defendant would
take care of plaintiff, held not sufficient ground for set-
ting aside release, under circumstances shown. Forharo
¥. M., 182262, 234NW300. See Dun. Dig, 8374,

An opinion expressed by a physleian, sent by defendant
to examine plaintiff before settlement, as to length of
time required for recovery, was not sufficient ground for
setting aside release. Fornaro v. M., 182M262, 234NW300.
See Dun. Dig, 8374(42), (44).

Defendant, having made a representation as to con-
tents of a release to induce plaintiff to slgn it, cannot as-
gert that he was negligent in relying on represcntation.
Marino v, N, 199M36%, 27ZNW267. See Dun. Dig. 3822,
3374,

If, in obtalining signature of an llliterate employee to
a release, employer undertakes to explaln it to him, em-
ployer must so do fully, and so that employee under-
stands it. Id. See Dun, Dig, 3823, 3825, 8374,

After oral agreement as to terms of settlement, pres-
entation of a written release for signature is a repres
sentation that it 18 in effect same as oral agreement, Id,
See Dun. Dig 3832, §374.

Letter from a railroad ciailm department to a clalm
agent containing self-serving declarations held inadmis-
sible. Id. See Dun. Dig. 3286, 3287a.

0. Evidence.

In action under Federal Employers’ Liability Act for
death of signal maintainer who was kilted by a locomo-
tive overtaking him as he was traveling after dark on
a gasoline speeder, evidence held insuffcient to support
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finding that there was a violation of Boiler Inspection
Act with respect to proper maintenance of headlight, and
that negligence of deceased was not sole cause of his

death. Rambo v. C, 2980859, 568CRG93, rev'g 195M3id1,

ggggr'wuz. Reh. den., 298US6%2, 565CR%45. See Dun. Dig.
1.

Causal connection between negligence and accident

may be established by circumstantial evidence. 173M587,
213NW125,

The evidence was Ipsufiicient to show that the engineer
was negligent in operating his engine or in falling to
stop, and no Hablility of defendants for the accident re-
sulting in the death of plaintiff'a intestate is shown.
g%ezlssenhelder v. 13, 182M615, 232NWS849. See Dun. Dig.

a.

Cause of death of section-hand while riding on a motor
car held in the realm of conjecture. Phillips v. C., 182M
207, 234N'W307. See Dun. Dig. 7047.

Evidence held not to support a ﬁndiniot negligence on
the part of plaintiff's fellow servant who was unloading
and plling ties with plaintiff on defendant's right of way.
Nadeau v, M,, 182M111, 233NWE808. See Dun. Dig. 5945(72).

In action for death of fireman in collision between two
traina at crossing, rules of cne railroad were properiy
admitted where they required no higher duty than law
imposes. O'Connor v. C., 190M277, 261INWET4.

Testimony that custom had aexisted on rallroad some
nine years previously was too remote in point of time to
establish exlstence of such custom at tlme plaintiff was
iﬁ:ajzlgred. Ress v. D., 203M321, 281INWT76. See Dun, Dlg.

Problem of sufliciency of evidence to show proximate
cause is same whether case arises under federal or state
liability act. McDermott v. M., 204M215, 283NWI116. See
Dun. Dig. 5867.

Where employee fell from edge of a platform or side
of a frelght car ontco inclined slope of pile of hardened
snow and his dead body was found thereon, with head
crughed, there was a reasonable inference that cbstruc-
tion projected him toward wheels and so contributed to
his death. Id. See Dun, Dig. b867.

In action under Federal Employers’ Liability Act there
must be substantial evidence of employer's or his serv-
ants’ negligence. Noesen v. M., 204M233, 283NW246. See
Dun, Dig, 6022n.

In action by petrsonnl reprasentative under Federal Em-
ployers’ Liabllity Act to recover damages for death of
employece, and also for conscious paln and suffering prior
to death, an adult son of employee who was in no way
dependent upon him was competent to testify as to a
conversation with deceased as to cause of action Ior
wrongful death, but was Iincompetent to testify as to
cause of action for pain and suffering. 1d. See Dun,
Dig. 10316.

10. Instructions,

A charge stating a fact in alternative leaves it to jury
to ascertain fact. Marino v, N., 199M369, 272NW267. See
Dun, Dig. 781,

11. Quesntions for jury.

Whether railroad lamp lighter and messenger was
killed through negligence of defendant in using unlight-
;.go train, held for jury., Genova v, S, 189M5L56, 260NW

Whether heavy railroad spike maul was negligently
tempered, held for jury, In action for injury to eve from
chip, WNatalino v 8., 1%0MI11B, 251N'W9., Afd 150M124,
261INWE69. Cert. den. 292US631, 54SCR6E42, See Dun.
Dig. 5913,

In action for death of fireman in collision between
trains at crossing governed by automatic signal systems,
negligence of both rallroads, held for jury. O'Connor v,
C., 190M277, 25IN'W6T4.

Whether coemployee of frelght trucker was negligent
in handling iron pipe being loaded Inte frelght car, held
for jury. Stritzke v. C., 190M323, 251NW532. See Dun.
Dig. 6022r, 6022u. )

In action under Federal Employvers’ Liability Act neg-
ligence of operator of crane unloading frogs from gondola
car, held for jury. Noesen v. M., 204M233, 283NW246. See
Dun. Dig, 6022i. -

12. Domages.

Damages for wrongful death under Federal Employers’
Liability Act are limited to probable amount of pecuniary
ald each dependent would have received from employee
had he continued in life. Noesen v, M, 204M233, 283N'W
246, See Dun. Dig: 2617a.

12%. Distribution of damnges.

176M130, 222N'WE43.

13. Federal Employer’s Linbility Aect.

For cases under Federal Employer's Liability Act, see
Mason's 1. 8. Code, Title 45, §51.

179M67, 228N'WH546.

Finding that plaintift who applied to railroad ln 1921
and entered service and continued at work until 1928 had
acquired the status of an employee under the Federal
Employer's Liability Act held sustained by evidence,
Borum v. M., 18408126, 238N'W4. See Dun. Dig. §022(d).

Misreprcaentation of age by railroad employee seven
years before injury was no bar to recovery for injuries
received under Federal Employer's Liability Act. Borum
v. M., 184M126, 238NW4. See Dun., Dig. 6022(4).

In action for death of railroad fireman, finding that en-
glneer was negligent In failing to stop after derailment
held sustained by evidence. Lindberg v. G.,, 186M331, 241
NW44, See Dun, Dig. 6022i.
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Cause of actlon under Federal Employer's Liability
Act 13 transatory and probate court of this state has
jurisdiction to appoint special administrator to bring
suit here, even thouih next of kin reside in another state
and injury and death of employee oceurred there. Peter-
son v, C., 187M288, 244NWE23. See Dun, Dig., 2351b.

Federal Employers’ Liability Act and atate statutes are
substantially same in respect to essentlals of cause of
gction and defenses and measure of damages. Wegman
v, (3., 189M325, 249INW422, See Dun. Dig. 6022b.

Whether section foreman was guilty of negligence in
driving gasoline motor car over a bolted frog in slot
of which had been placed a rail anchor iron by a tres-
passer, a. acction hand belng killed, held for jury. Thom
v. N, 190M§22, 252NWE60. See Dun. Dig. 60221,

Negligence of defendant having been established, act
of trespasser in placing obstruction upon track, held
not a defense, Id. See Dun. Dig. §0220.

Operator of a track car and foreman of a mowing crew
was not guilty of primary negligence in failing to ob-
serve approaching automobile from the right at a cross-
ing, where other employees better situated to watch that
side had been instructed to Keep lookout to right but
could be guilty of no more negligence than that which
would diminish damages. Westover v. C,, 19TM13%4, 266
NWT41, See Dun, Dig. 6022k.”

Operator of track car and foreman of mowlng crew
did not &g matter of law assume risk of injury in coili-
32]022’! with automobile at crossing. Id. 8See Dun, Dlg.

When ls & workman engaged In interstate commerce?
12MIinnLawRev493,

14, Federal Safety Applinnce Aet,

A car coupler ln which there are no mechanical defects
and which operate properly both before and after an ac-
cident cannot be found to be defective merely because a
brakeman, while riding on the moving car in a switching
operation, failed to lift the coupler pin by pressing on
the pin lifter with his foot. Meisenhelder v. B.,, 182M§615,
233N'W849. See Dun. Dig, 6022e.

A decision and order of the Interastate Commerce Com-
milssion 18 conatrued as standardizing a side cab curtaln
known as the Wisconain curtaln or type. Mahutga v. M.,
182M 362, 234NW4T4. See Dun. Dig. 6022b.

‘When such approved curtain is used, negligence cannot
be predicated upon the fallure to have o tle-back appli-
ance, such not heing required by the Commission. Mn-
hutga v. M., 182M362, 234NW474, See Dun. Dig. 6022h.

Physical facts held to demonstrate falsity of opinions
and conciusions of expert witnesses In action Involving
violation of Federal Boller Inspection Act, and court
properly directed verdict for defendant., Larsen v. N,
185M313, 241NW312, See Dun, Dig. 3334,

Railroad held not negligent through act of switchman
in opening switch under directions glven by foreman
who was fatally Injured. Keegan v. C. 189M179, 243NW
60. See Dun, Dig. 60221

Defenses of assumption of risk and contributory neg-
ligence are not available against a violation of Federal
Safety Appllance Act. Ross v. D., 203M321, 281INWTE, See
Dun, Dig. 5979,

4934, Liability of common carriers.

3. Evidence.

Liabllity of railroad for injury to section foreman while
alaggratmg motor car, Robertson v. C, 177TM303, 225NW

Evidence, held to support verdict for plalntiff for neg-
ligence of fellow employees in dropping heavy objecta
on him from top of car on which all such employees were
working. 181M37, 231INWT10.

4. Damages.

$17,300, held not excesslve for permanent injury to car
repairer 49 vears old and earning $1056 per month, 181M
a7, Z3INWTILO.

4935. Contributory negligence not to bar a recov-
cry.

For employeces engaged in interstate commerce,
Mason’'s U, S, Code, Title 46.

181M97, 231N'W710, Y

State railway employer's liability act adopts compara-
tive negligence doctrine. Stritzke v. C, 190M323, 251NW
532. See Dun. Dig. 6022s.

If negligence of an employee is sole proximate cause
ggzzh]:s injury, he cannot recover. Id. See Dun, Dig.

Ace

Whether section hand, killed while riding on gasoline
motor car, was negligent in falling to obey a rule im-
posing upon him duty of watching for trains and ob-
structions upon track, held for jury. Thom v. N, 130M
622, 252N'WG60. See Dun, Dig. 6022K.

Contributory negligence ia not a complete defense and
if plaintiff's decedent was negligent, it was for jury to
determine in what proportion such negligence con-
tributed to accident. 1Id,

4936. Empleyee not to be held to have assumed
risk of employment.—That in any action brought
against any employer under or by virtue of any of
the provisions ot this act to recover for injuries to
or the death of any of its employees, such employee
shall not be held to have assumed the risk of his
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employment. ('15, ¢. 187, §4; Mar. 26, 1935, c. 69,

3. Risks assumed,

For cagses under Federal! Employers' Liability Act, see
Masgon's Code, Title 45, g1,

Car repairers and others doing aimilar work in the

ards must protect themselves by use of blue flag or
ookout, and no active duty of looking for them is cast
onh a switching crew. 178M261, 226NWJ334.

Section hand assumed risk of injury from attempt to
board moving motorcar from the front after he had
cranked it, his act resulting in catching his foot in fly-
wheel. 181M20, 231NW404,

Plaintiff, an experienced acetylene torch cperator en-
gaged In cuiting discarded car sills into sections prepara-
tory to junking material, held to have assumed the risk
of injury by parting of one of sills due to a crack there-
ét&.szeonard v, N, 195M484, 263NW436. See Dun, Dig.

Injury incurred In obedience to direct ¢rder after pro-
test. 23MinnLawRev23i4,

4, Riskas not nssumed.

A rallway employee does not sgsume the risk of injury
from a fellow-servant's negligence, 172M284, 214N'W3B90.

5. Questions for jury.

Asaumption of risk by railroad mechanic of negligence
ggoa. fellow servant, held for the jury. 172M284, 214NW

Agsumption of rlsk by car repairer working on grotnd
of injury from throwing of heavy object from top of car
by fellow employees, held for jury. 181M397, 231INWT10.

Whether lamp lighter and messenger for rallroad as-
sumed risk of injury from unlighted train, held for jury.
Genova v, 8, 189M555, 189IM569, 260NW190. Cert. den.
29208630, 645CR642. See Dun. Dig. §998.

Whether sectionman assumed risk of injury to eye by
chip from spike maul, held for jury. Natalino v. &, 190
M11g, 251INWI. See Dun., Dig. 5913,

‘Whether one loading iron pipe on frelght car assumed
risk of unexpected movement by coemployee, held for
Jury. Stritkze v. C., 190M323, 251NWE532, .

Sectioh hand could not be charged as matter of law
with assumption of risk of foreman's hegligence in
driving gasoline motor car over bolted frog in slot of
which had been placed rail anchor iron by a trespasser.
glz%rln v. N., 190M622, 252NW660. See Dun. Dig. 5998,

49087. Contrary contracts declared void.

Where a telephone company’s motorcar and traller
were belng operated over a railroad company's tracks,
In charge of a conductor-pilot furnished by latter, pllot
could not be denled his status and rights under elther
the federal or state employers’ lability acts by contract
between railroad company and telephons company, Weg-
man v. G., 189M326, 249N'W422, See Dun, Dig, 60224,

Contract of Injured employee of interstate railroad to
sue only in state where injury was received was valid
In absence of concealment or fraud. Detwiler v, L., 198M
185, 269NW267, See Dun. Dig. 10105,

4939, Right of action given to surviving widow,
children, next of kin and personal representative.

Action for wrongful death under Federal Empioyers'
Liabllity Act must be brought by personal representa-
tives, and none of beneficiaries may maintain an actlon.
Noesen v. M., 204M233, 283NW246, See Dun. Dig. 2602b.

Recovery for conscious pain and suffering under Fed-
eral Emplioyers’ Liabllity Act is not measured by de-
pendency of widow or chlld upon employee for support.
i1d. See Dun. Dig. 2617a.

4058. * * *
DECISIONS RELATING TO RAILROAD EMPLOYEES IN
GENERAL

A raflroad which has not complied with its rules as to
hearings before dlscharging an employee and has con-
aidered an oral grlevance cannot complain of faflure to
present. grievance In writing. George v. C., 183M610, 237
NW8T76.

UNIFORM BILLS OF LADING ACT

Set out as §§4958% to 65015, 1927 Statutes, vol, 1.

The Uniform Bllls of Lading Act has been adopted by:
Alabama, Alaska, Arizona, California, Connecticut, Dela-
ware, District of Columbia, Idaho, Illinois, Iowa, Loul-
giana, Maine, Maryland, Massachusgetts, Michigan, Minne-
sota, Missouri, Nevada, New Hampshire, New Jersey, New
York, Neorth Carolina, OQhlo, Pennaylvania, Rhode Island,
South Carolina, Vermont, Washington, Wisconsin,

MOTOR VEHICLE TRANSPORTATION FOR HIRE

5015-1. Meaning of terms used.

172M601, 216N'W188,

This statute 1s valld. 174M248, 219NW167.

Carrier by motor cannot clalm exemption from statute
hecause he was carrying mall upon & federal highway at
time of enactment of this astatute. 174M331, 219NW16T.

Cooperative aasociation formed to engage in trangpor-
tation of goods and products of its members 18 subject
to contro! and regulation of the warehouse commission.
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North Shore Fish & Freight Co. v. N., 195M336, 263N'W98.
See Dun. Dig, 8078c¢.

Co-operative assoclation transporting property for
members must obtain permits and are subject to regula-
tlon under the motor carrier lawa. Op. Atty. Gen. (33b-
34), Apr, 23, 1936,

5015-2. Definitions,

This statute t3 valld. 174M248, 219NWI167.

Taxi drivers operating between several municipalities,
not contiguous, must obtain certificate of convenlence
and necessity. Op, Atty, Gen. {633i), Dec. 14, 1936,

School buses do not come under laws governing public
carriers notwithstanding routes are not approved b
i)gsa.sr'd of education. Op., Atty. Gen, (161b-15), Oct. 10,

5015-3. Operation by auto transportation companies
only as provided.

Act does not apply where wholesalers deliver merchan-
dise soid to retallers with trucks owned by wholesalers
for transportation less than those fAxed by commission,
Op. Atty. Gen., July 27, 1933,

5015-4. Powers and authority of Commission as to
rates, fares, etc.

Liability of bus company for injury to passenger. 130
M84, 230NW264.

The commission's power ia limited to the granting or .
denial of a certificate of convenience and necesasity, and it
has no authority to issue an order to cease and deslst:
the remedy. in case of violatlon of its order, being a
prosecution for the penalty, or injunction. Madden Bros,
v. Raflroad & Warehouse Com., (USDC-Minn), 43IF(2d)
236. See Dun. Dig, 8078¢, 8079,

This section does not oust a city or village of juria-
diction to enjoin maintenance of a depot If the same con-
stitutes a nuisance. Village of Wadena v, F., 194M146,
260N'W221. See Dun, Dig. 6752.

On appea! by railroads from order of distriet court de-
nying thelr motion to vacate findings and orders affirm-
ing order of rallroad and warehouse commission granting
certificate of public necessity and convenlence to opera-
tors of trucks, insufficiency of Andings of commission
and trial court is not available where appeliant did not
request more speclfic finding or to find upon any certain
issues, Chicago & N, W. \Ry. Co. v. V., 19TM580, 268NW2.
See Dun. Dig. 384, 397b,

Consignors may obtain protection additlonal to that
provided only by paying cost thereof themselves. Op,
Atty. Gen., Mar. 21, 1933,

Commission has no authority to regulate bus depot
companles, Op. Atty, Gen,, June 23, 1%33.

Railroad and warehouse commilssion has no jurisdic-
tion over an Independent contractor who undertakes to
handle products of a company in a certain territory.
Op. Atty. Gen., Mar. 14, 1934,

Certificate of convenience {ssued to auto transportation
company by railroad and warehouse commiassion does not
exclude company from ordinance provisions of city or
village requiring company to obtaln a license for privi-
lege of operating within municipality, Op, Atty. Gen.
(371b-1), Apr. 15, 1935.

Although there has been a violation justifying a sus-
pension, or revocation of certificate, commission may im-
pose, in alternative, lesser remedy of a penalty. Op, Atty,
Gen, (371h-1), June 17, 1915,

Permittee under this act muat obtain commisasion’s con-
?3?5 to lease equipment. Op, Atty. Gen. (371b-6), Nov, 6,

Commission has jurisdiction over truck terminals. Op.
Atty. Gen. (371b-4), Mar, 3, 1936,

A contract carrier does not possess right to enter Into
a leasing contract of its equipment without the consent
of the commission, but when proper appllcation Is made
and there has been a full compliance with all statutory
grovisions and general orders of commission, commisslon

as no alternative but to issue a permit. Op, Atty. Gen,
{632a-24), Apr. 23, 1938,

Interstate auto transportation companies may be com-
pelled to file annual report, and section ig constitutional
as so conutrued. Op, Atty, Gen. (633a-16), Jan. 12, 1932,

5015-6. Hearings on petitions for certificates.

Supreme court will not interfere with the practlce or
procedure of the commission unless contrary to statue-
tory directlon. Chicago & N. W. Ry, Co, v. V., 19TM580,
208NW2. See Dun. Dlg, 8082a.

Town board was authorized to employ an attorney to
appear with and for the board before the Rallrcad and
Warehouse Commission upon a hearing on a petition for
a certificate permitting a certain applicant to operate a
bua line through the town. Op. Ally. Gen, Feb, 6, 1933,

5015-8. Certificates—When granted,

An order of the railroad and warehouse commission on
an application for a certiflicate ls administrative and not
res judicata. Madden Bros. v. Rallroad & Warehouse
Com,, (USDC-Minn), 43F(2d432336. Bee Dun, Dig. %078e,

The only ultimate fact necesasary to be found by com-
mission or court is that publle convenience and necessity
requires service proposed by petition, and railroad cannot
complain of granting of certificates in absence of show-
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ing by it that its legal or constitutional rights have
been infringed. Chicago & N. W, Cy, Co. v. V., 197TM580,
2¢8NW2. See Dun. Dig. 8078c.

“Necessity” ls not used in its lexicographical sense of
indispensably requisite. Id.

5015-9, Transfer, etc,, of certificates.

A person operating an auto transportation company
and holding o certificate of public convenlence, upon
forming a corporation, can tranafer his certiﬁcate only
upon authorization by Railroad Commission and payment
of the fee provided. Op, Atty, Gen, May 6, 1931,

5015-10, Companies already operating.
This statute i1s valid. 174M248, 219INWI167.

3013-11, Bonds of transportation companies—In-
demnity insurance,

Conslgnors may obtain additional protection only by
gaying coat thereof themselves. Op. Atty. Gen., Mar. 21,
933,

Commission may accept certified copies of bonds or in-
surance policy. Op. Atty. Gen., June 5, 1933,

Commission may enter into np;reement with indemnity
corporation whereby it is permitted to Ale one specimen
copy of insurance policy to cover various permit op-
erators. Op. Atty. Gen,, Cctl. 3, 1933,

Commission has authority to accept bond covering in-
juries and damages to persons or property in lleu of
;eg\;lszar insurance policiea. Qp., Atty. Gen. (3T1b-1), Oct.

, 1 .

5015-12. Laws applicable,

The provision that actions or proceedings against auto-
mobile transportation companles may be tried in any
county through which such company operates applies
only to original actions or proceedings in the district
court and not to appeal from orders of the Railroad
Commission, 179M3%0, 228N'W444,

To become a complainant in a proceeding before the
rallroad and warehouse commission under Motor Vehicle
Transportation Act s8¢ as to have an appeal from com-
mission’s order go to distriet court of county of person’s
residence, a verified complalnt, with parties designated
a3 prescribed by g‘gwsa and 4644, must be filed with
commission. Murphy Motor Frelght Lines v, W, 191M
4%, 253NW1l, See Dun. Dig. 8082

Where commisaion on ita own motioen instituted pro-
ceeding, appeal from order made was properly taken to
diatrict court of one of counties wherein appellant was
otdered to ccase his tranaportation operations Id.

5015-13. Penalties,

The rallroad and warehouse commission may enforce
the penalties of this act without firat issuing an order
to cease and deslst. Madden Bros. v. Rallroad & Ware-
house Com., {(USDC-Minn), 43F(2d)236. See Dun, Dig.
8678c, 80T79.

Although there has been a violation justifying a sus-
penslon or revocation of certificate, commission may im-
pose, in alternative, leaser remedy of a penalty, Op, Atty,
Gen, (371b-1), June 17, 1335,

Any penalties or flnes collected should be paid into
general revenue fund of the state. Id.

5015-14, Interstate commerce excepied.
This statute fs vaHd. 174M248, 219NWIi67.
5015-15. Filing fees.

A person operaling an aute tranaportation company
and holding a certificate of public convenience, upon
forming a corporation can transfer his certificate only
upon guthorization by Rallroad Commission and payvment
of the fee provided. Op. Atty. Gen, May &, 1931,

Increased fees resulting from amendment by Laws
1937, c. 411, are not effectlve for January 1, 1937. Op.
Atty Gen. (351a-8), June 3, 19317.

5015-18. Not to affect charter limitatjons -—No
provigion in this act shall authorize the use by any
transportation company of any public highway in any
city of the firat class, whether organized under Section
36, Article 4, of the Constitution of the State of
Minnegota, or otherwise, In violation of any charter
provision or ordinance of such city in effect January
1, 1925, unless and except as such charter provisions
or ordinance may be repealed after said date;. nor
shall this act be (construed as in any manner taking
from or curtailing the right of any city or village to
regulate and control the routing, parking, speed or
the safety of operation of a motor vehicle operated
by any transportation company under the terms of
this act, or the general police power of any such city
or village over its highways; nor shall this act be
construed as abrogating any provision of the charter
of any such city now organized and operating under
sald Section 36 or Article 4, requiring certain condi-
tions to be complied withk before such transportation

§5015-18

company can use the highways of auch city, and such
rights and powers herein stated are hereby expressly
reserved and granted to such city. ('25, c. 185, §18;
Apr, 11, 1929, ¢. 154, §1.)

At common law there is a public right to operate a
motorbus on public streets for transportation of pas-
sengers for hire. City of §t, Paul v. T., 187TM212, 246N'W
33. See Dun, Dig. 4168, 6618. But see notes under §7433.

City of St, Paul has power to require motorbus com-
panies to obtaln license or franchise to use streota. City
gé’sft. Paul v. T. 180M612, 250NW572, See Dun. Dig.

Commission may accept certified copies of bonds or in-
surance policy. Op. Atty, Gen., June 5, 1933,

5015-20, Definitions,—Unless the language or con-
text clearly indicates that a different meaning i{s in-
tended, the following words, terms and phrases ghall,
for the purposes of this Act, be glven the meaning
here stated.

(a} The word “Commiasion means the Railroad
and Warehouse Commission of the State of Minne-
sota.

(b} The term ‘‘person” meansg and includes an
individual, firm, copartnership, company, association
or icint stock association and their lessees, trustees
and receivers,

(¢} The term “public highway” when used in
this Act ghall mean every public street, alley, road or
highway or thoroughfare of any kind used by the
public.

(d) The term “permit” means the license and/or
franchise issued under this Aect.

(e¢) The words “for hire” mean for remuneration
or compensation of any kind, pald or promised, either
directly or indirectly for the transportation of proper-
ty on the highways. The words shall not be con-
astrued 10 apply {o any ocecaslonal accommodation
service by a person or corporation not in the trans-
portation business, even though the same may be
paid for.

(f) The term ‘‘common carrier"” means any person
who holds himself out to the public as willlng to
undertake for hire to transport from place to place
over the public highways of this state tho property of
others who may choose to employ him, but who
does not operate between fixed termini or over a
regulsa; route and is not subject to Laws 1925, Chap-
ter 186.

(g) The term *‘contract carrier’” means any per-
son engaged in the business ¢f transporting property
for hire over the public highways of this state, other
than as a common carrier.

The terms ‘““common carrier’’ and “contract carrier'
shall not apply to any person engaged in the business
of operating motor vehicles in the transportation of
property exclusively within the zone circumsecribed by
a line running parallel to the corporate limits of any
city or village or contiguous clties and/or villages and
35 miles distant therefrom when such person resides
within said zone, The terms ‘“‘common carrier” and
“‘contract carrier” shall not apply to a person engaged
in agricultural pursuits who owns and uses a truck
elther for the purpose of transporting the producis ot
his farm or occasionally transporting the property of
others for hire, nor shall the terms ‘‘common carrier”
and ‘“‘contract carrier” apply to any person while en-
gaged exclusively In the transpertation of fresh vege-
tables from farms to cannerles or viner stationps, or
from viner stations to canneries, or from eanneries to
canneries during the harvesting, canning or packing
geason, nor shall the terms ‘‘common carrier” and
“contraect carrier’ apply to a manufacturer, producer,
dealer or distributor who, in the pursuit of his busi-
ness, owns and uses a truek, or trucks, either for the
purpose of transporting his own products or occa-
sionally transporting the property of others for hire.
(Apr, 8, 1933, ¢. 170, §1; Apr. 24, 1937, c. 411, §1;
Apr. 22, 1939, c. 433.)

Act Apr. 24, 1937, cited, amends only subdivislon (g).
Act Apr, 22, 1939, cited, amends only subdivislon (g).
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Act has for Its object and purpose regulation of public
and contract carrlers. North Shore Fish & Ireight Co.

v. N, 195M236, 263NW98. See Dun, Dig. 8078c.
Cooperative association formed to engage in transpor-

tation of goods and preducts of its members is subject to

i:gntrol and regulation of the warehouse commisslon.

Evidence sustalns findings that transportation of
freight by truck between the Twin Cities in this state
and Superior, Wis., was transportation In interstate com-
merce, and that selection of route and operations carried
on were not a subterfuge or means of evading regulation
by state. Murphy Motor Freight Lines v. W, 197M473,
26TNW435. See Dun, Dig. 4158,

A trucker contracting to haul produce of a large co-
ogerative agsoclation 1a subject to this act and must
charge minimurm rates, but a cooperative association may
purchase and pay expenses of operation of truck without
coming within act. Op. Atty. Gen,, June 23}, 1933,

Act does not apply where wholesalers make deliveries
of merchandise sold to retailers with trucks owned by
wholesalers charging a lower rate therefor than that
fixed by commisslon. Op. Atty. Gen., July 27, 1931

Sale of trucks by baking company to its employees un-
der contract llmiting purchase and sale of goods to those
of baking company held colorable only and trucks were
gsudfgagurisdlctlon of commission. Op. Atty. Gen., Oct.

*Zone truckers” may not en%'age in
merce even if state line {3 within zone,
Nov. 6, 1933.

A travellng salesman using his own truck and making
dellveries on & commission basls, including both selling
and dellvery, I8 a contract carrier, and must have a per-
mit. Op. Atty., Gen. (632a-24), May 21, 1935,

Co-operative assoclation transporting property for
memnbers must obtain permits and are subject to regula-
tlon under the motor carrier lawa, Op. Atty. Gen. %9%-
342i’)Anr. 23, 1936.

Act does not apply to farmer hauling own produce.
Op(. Atty. Gen. (632a-24), July 6, 1934,

e),.

Facts in each Instance determine whether jolnt owner-
;}lip és 1gigtiher within or without act. Op. Atty. Gen,

ar. 9, .

interstate com-
Op. Atty, Gen.,

&‘%{}ty-ﬂvewmﬂe zone includes corporate Iimits of
cities and contlguous cities If part thereof is within
thirty-five-mile zone. Op. Atty. Gen., Jan. 29, 1934

Contract carrlers are within provigsions of act but
certain co-operative associations do not come within
act. Op. Atty. Gen,, Feb. 20, 1934,

Thirty-five mile zone is determined by extendin
parallel to corporate limits of municipality and 3
distant therefrom until they Intersect, resulting in an
ared ldentical In outline to munteipality. Op. Atty. Gen.
{633a8-13), Dec, 17, 1938,

5015-21. Railroad and Warehouse Commission to
regulate and supervise trucks and buses.—{a). The
Commisgion {8 hereby vested with power aid
authority and it i3 hereby made its duty to supervise
and regulate every contract carrier engaged In
intrastate commerce in this state to the extent pro-
vided in this act; to grant permits to such carrler
upon the filing of an application therefor and the
compliance with all lawful requirementsg; to require
the keeping of such records and accounts and the
fillng of such reports as it may deem necessary to
administer this Act; and before issuing a permit to
any such carrier, it shall fix the minimum rates and
charges for the transportation of property by such
carrier, which rates shall not be less than the reason-
able cost of the service rendered for such transporta-
tion, including a reasonable return on the money in-
vested in the business and an adegquate sum for main-
tenance and depreciation of the property used.

(b) The Commission is further vested with the
power and authority apd it is made its duty to super-
vige and tegulate every contract carrier for the pur-
pose of promoting eafety on the highways and their
conservation; to make rules and regulations respect-
ing the .lights and brakes used on the vehicles
operated by such carriers and requiring the use of any
and all safety devices that tend to make more safe
the operation of such vehicles on the highways; to
regulate the nature and character of the equipment to
be used under a permit, the amount and character
of tonnage which may be hauled thereunder on any
motor vehicle and the method of loading or packing
the freight transported, but the Commission shall not
authorize the use of any equipment of greater
dimensions or the transportation ¢f tonnage of great-

lines
miles
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er weight than is permitted by any existing law or any
law which may be hereafter enacted; provided, how-
ever, that all such regulations shall be first approved
by the Commissioner of Highways before the same
shall become effective. To make suchk rules and
regulations and require such reports under oath as
may be necessary to the enforcement of this Act.
(Act Apr. 8, 1933, ¢. 170, §2.)

Legislature may impose on motor vehicles engaged in
interstate commerce a reasonable charge as a fair con-
tribution to cost of constructing and maintalning public
highways over which such commerce is carried on within
state and may impose a reasonable license fee to defray
cost incldent to inspection and enforcement of police reg-
ulations for such traffic. Murphy Motor Freight Lines v.
W, 197M478, 26TNW495. See Dun. Dig. 4158,

Rates promulgated by rallroad and warehouse com-
mission supersede any and all contractual rates in ex-
fstence prior thereto. Op, Atty. Gen., Nov, 27, 1913,

Railroad and warehouse commission has no Jurisdic-
tion over an Independent contractor who undertakes to

handle products of & comimny in a certain territory.
Op. Atty. Gen,, Mar. 14, 1834.

Permittee under this act must obtaln commission's con-
igg; to lease equipment, Op. Atty. Gen. (371bk-§), Nov, 6,

A contract carrier does not possess right to enter into
a leasing contract of its equipment without the consent
of the commission, but when proper applicatlon is made
and there has been a full compliance with all statutory
provisions and general ordera of commission, commisslon
had no alternative but to lssue a permit. Op. Atty, Gen.
(632a-24), Apr. 23, 1936.

5013-22. Must have permits to operate.—No person
shall operate as a contract carrier in intrastate com-
merce without a permit from the Commission so to
do in accordance with the provisions of this Act. (Act
Apr. 8, 1933, c. 170, §3.)

5015-23. Petitions to be filed with Commission.—
Any person desiring a permit to operate hereunder as
a contract carrier shall file a petition therefor with
the Commission. Such petition shall set forth the
name and address of the applicant; the names and
address of its officers, if any; full information con-
cerning the financial condition and physical properties
of the applicant; the kind of property which it is
propesed to transport; substantially the territory in
which it {8 proposed to operate; a description of each
vehicle which the applicant intends to use, including
the size, weight, and cubical contents; and such other
information necessary to the enfercement of this Act
a5 the Commission may, by order, require. Upon
compliance with this Ac¢t a permit shall be issued by
the Commission. No permit shall be issued to any
common carrier by rail, whereby saild common carrier
will be permitted to operate trucks for hire within
this atate, nor shall any common carrier by rail be
permittéd to own, lease, operate, control, or have any
interest whatsoever in any common carrier by truck
either by stock ownership or otherwise, directly, in-
directly, through any holding company, or by stock-
holders or directors in common, or in any other man-
ner; provided, however, that nothing in this Act shall
prevent the railroad and warehouse commission from
issuing a permit to a common carrier by rail, where-
by such carrier will be given authority to operate
trucks wholly within the limite of any municipality or
municipalities served by the said railroad and which
service shall only be a service supplementary to the
rail service now established by such carrier. (Act
Apr. 8, 1933, c. 170, 34.)

5015-24. Fees of applicants.—That applicant at
the time of filing the petition for said permit ghall
pay into the treasury of the State of Minnesota g fee
in the sum of $7.50 where but one vehicle is to be
operated. When more than one vehlcle is to be oper-
ated under the permit, an additional fee of $7.60 shall
be paid for each of such vehicles in excess of one.
Truck-tractors used by applicant exclusively in com-
bination with semi-trailers shall not be counted as
vehicles in the computation of fees under this section,
provided applicant obtaing permits for such semi-
trailers. Distinguishing plates shall be preseribed
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and furnished by the Commission and shall be at all
times displayed on each vehicle and the place of
residence of the owner of the vehicle shall be stenciled
in a conspicuous place on said vehicle. No permif
granted under this Act shall be effective after the
first day of January of the year following the year
of its issue. Renewals shall be issued upon applica-
tion made In accordance with this Act and upon the
payment of the fees prescribed for the original ap-
plication; provided that in the event a permit has
been suspended or revoked the Commission may order
a hearing upon an application for a renewal thereof
or upon an application for a permit to he issued to
the holder of such suspended or revoked permit and
may grant or deny such renewal or permit. On or
batfore January .1, 1938, and of each year thereafter
every carrier holding a permit under this Act and
every Auto Transportation Company subject to Chap-
ter 185, Laws of 1925, shall pay a fee of $7.60 and
an additional fee of $7.50 for each vehicle operated
in excess of one. (Apr. 8, 1933, c. 170, §5; Apr. 24,
1937, c. 411, §2.)

Rallroad and warehouse commiasion cannot refund fil-
ing fee beciuse applicant determined te discontinue

trucking service hefore permlt could be lssued. Op. Atty.
Gen., Dee. 4, 1933,

Tractor and semi-traller should be treated as two sepa-
rate units and a fee of $7.50 should be assessed. Op, Atty.
Gen, (371h-1), Dec. 4, 1936.

Inereased fees resulting from amendment by Laws
1937, e¢. 411, are not effective for January 1, 1%37. Cp.
Atty, Gen. (351a-§), June 3, 1937,

5015-25, Bonds of applicants.—Before such permit
shall be issued such contract carrier shall gecure and
file, and keep the same at all times in full effect, with
the Commission public liability and indemity insur-
ance satisfactory to the Commission in such amount
and in such form as the Commigsion shall prescribe
covering injuries and damage to persons or property
cccurring on the highways other than the employes
of such contraect carrier or the property belng trans-
ported by such carrier. Such insurance shall be sub-
ject to cancellation for non-payment of preminms
or withdrawals from service of a vehicle or vehicles
covered thereby upon 15 days’ written notice to
the insured and to the Commission. Such insurance
and /or bond may from time to time be reduced or
increased by the Commission. The Commission may,
it desired by the applicant, accept in lieu of sald bond
and for insurance such other form of security as may
be satisfactory to the Commission. {Act Apr. 8§, 1933,
e, 170, §6.)

5015-268. Permits not transferable.—No permit
issued under the provisions of this Act shall be
agslgned or transferred. The Commissior may, for a
good cause upon not less than 10 days’ notice to the
holder therof suspend or revoke such permit for any
violation of any proviston of this Act, or any law
of this state or any order or regulation of the Com-
mission, (Act Apr. 8, 1933, ¢. 170, §7.)

5015-27. Compensation for carriers te be fixed by
Commission.—No contract carrier shall charge, de-
mand, collect, or receive, nor shall a shipper pay, a
lesg compensation for the transportation of property,
or for any service in connection therewith, than the
minimum rates and charges fixed by the Commission;
nor shall any contract carrier refund or remit in any
manner or by any device, directly or indirectly, any
portion of the rates and charges required to be col-
lected by the Commission’s permit or order, nor extend
to any shipper or person any privileges or facilities
in the transportation of property except such as are
gpecified in the Commission’'s permit or order. (Act
Apr. 8, 1933, ¢. 170, §3.)

Public policy permits recovery hy a contract carrier by
motor vehlicle of rates prescribed by commission, not-
withstanding agreement for a lower rate, and it is
immaterial that carrier has not compiied with rules of
commiasion requiring flling of reporta and use of bille

port
of ladlng. Johnston v, L., 202M132, 2TTNW414,

See Dun.
Dig, 1319a.

§50156-32

A contract carrier does not possess right to enter into
a leaging contract of its equipment without consent of
the commission. Op, Atty, Gen., Nov, 27, 1933,

Operator within thirty-five mile zZone i3 not permitted
tt9)31ease equipment. Op., Atty. Gen, (371b-8), Aug, 18,
1935,

A contract carrier does not possess right to enter into
a leasing contract of its equipment without ,the congent
of the commission, but when proper appiication is made
and there has been a full compliance with all statutory
provisions and general orders of commiagion, commisasion
has no alternative but to issue a permit. Op. Atty, Gen,
(632a-24), Apr. 23, 1938,

5015-28. Not to transport own property—excep-
tions.—No contract carrier as defined in this Act shall
transport any property which it may own in whole
or in part, except such property as may be necessary
for the use of the owner of the truck or of his family
and not for resale; provided, that such property may
be transported for resale when transported directly to
the place of business of the owner of the truck, or if
such owner is a farmer {o the farm of the owner. (Act
Apr, 8, 1933, c. 170, §9.)

Permit operator may not transport

oods directly to
hotne of custometr.

Op. Atty. Gen. (633e), Apr. 20, 1934,

5015-29, Powers of Commission.—The Commission
shall have the same power and authority with respeect
to the regulation and control of common carriers as
are set forth in Section 2 with respect to contract
carriers. (Aect, Apr. 8, 1933, ¢. 170, §10.)

5015-30. Permits for common carrlers—No "per-
son shall operate as a common carrier in intrastate
commerce without a permit from the Commission so
to do In accordance with provisions of this Act. The
provisions of Sections 4, 5, 6, 7, 8, and 9 hereof
shall govern the issuance, renewal, assignment and
cancellation of permits to common carrters and the

operations thereunder, (Act Apr. 8, 1933, c. 170,
§11.)

5015-31. Powers of Commission.—(a) The Com-
migsion is hereby vested with power and authority to
grant permits to contract carriers and common
carriers engaged exclusively {n transporting property
in interstate commerce or between any point in the
State of Minnesota and the Dominion of Canada, up-
on the filing of applications therefor and the com-
pliance with all lawful requirements.

(b) The Commission is further vested with zli the
power and authority to supervise and regulate guch
interstate and foreign carriers as is vested In the Com-
misgion by Section 2 (b) to supervise and regulate
intrastate contract carriers. (Act Apr. 8, 1933, ec.
170, §12.)

5015-32. Permits muast be secured.—No person
gshall operate as a contract carrier or comimon carrier
exclugively engaged in tranaporting property in inters'
state commerce, or property between any point in the
Etate of Minnesota and the Dominion of Canada, with-
out a permit from the Commigsion so to do, in ac-
cordance with the provisions of this Act. Any per-
son desiring a permit to operate as such contract
carrier or common carrier shall flle a petition therefor
with the Commission, which petition shall set forth
the names and addresses of its officers, if any, tull
information concerning the flnancial condition and
physical properties of the applicant; the nature of the
trangportation in which the applicant wishes to
engage; the kind of property which it is proposed to
transport; substantially the territory in which it is
proposed to operate; a description of each vehicle
which the applicant intends to use, including its size,
weight and cubical contents; and such other infor-
mation necessary to the enforcement of this Act as
the Commission may, by order, require.

At the time of flling petition the applicant shall pay
into the treasury of this state a fee in the sum of
$7.50 for the issuance of such permit where but one
vehicle is to be operated. Where more than one
vehicle I8 to be operated under the permit, an ad-
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ditional fee of $7.50 shall be paid for each of such
vehicles, in excess of one. Distinguishing plates shall
be prescribed and furnigshed by the Commission and
shall be at all times displayed on each motor vehicle
authorized by the Commission to operate under this
Act.

Before a permit shall be igsued such applicant shall
also secure and file with the Commission public
liability and indemmnity insurance satisfactory to the
Commission and in sueh amount as it shall pre-
geribe, covering injuries and damage to persons
and for property occurring on the highway other than
to employes of such carrier or the properiy being
transported thereby. Such insurance shall be sub-
ject to cancellation for non-payment of premiums
or withdrawals from service of a vehicle or vehicles
covered thereby upon 15 days’ written notice to the
insured and to the Commission. Such insurance
and jor bond may, from time to time be reduced or
increased by the Commission. The Commission may,
if so desired by the applicant, accept in lieu of said
bond and/or insurance such other form of security
as may be satisfactory to the Commission.

Upon compliance with the provisions of this section,
the Commission shall forthwith issue said permit.

No permit granted under this Act shall be effective
after the first day of January of the year following
the year of i{ts issuance. Renewals shall be isgued
upon payment of the fees hereinbefore provided.

No permit issued under the provisions of this Act
shall be assigned, or transferred. The Commission
may for a good cause upon not less than 10 days'
notice to the holder thereof suspend or revoke such
permit for any violation of any provision of this Act
or any law of this state or any order or regulation of
the Commission. (Act Apr. 8, 1933, ¢. 170, §13;
Apr. 24, 1937, c. 411, §3.)

5015-33. Powers of Commission to refuse permits.
—The Commission shall have power to refuse to
izsue a permit as a common carrier or contract carrier
as defined herein to an Auto Transportation Company
subject to Laws 1926, Chapter 185 [§3§5015-1 to
5015-19]1, and shall have power to refuse to issue a
permit to such common carrier and contract carrier
if such common or contract carrier is owned in whole
or in part directly or indirectly, by stock ownership
or otherwise, by an Auto transportation Company
subject to Laws 1925, Chapter 185. Where such
financial interest is found to exist, the Commission
after hearing may, in its discretion, cancel any permit
issued under this Act. (Act Apr. 8, 1933, ¢. 170,
§14.)

5015-34. Trucks must be cleaned before carrying
food stuffs.—No contract carrier or common carrier
engaged in either intrastate or interstate commerce
holding a permit under this Act, and no auto trans-
portation company holding a certificate under Laws
1925, Chapter 185 [§§5015-1 to 5015-19], shall
tranaport for hire food for human consumption nor
any article or package containing any property in-
tended for or that could be used in any household in
any motor vehicle in which live stock has been trans-
ported unless such motor vehicle has been thoroughly
cleaned. (Act Apr, 8, 1933, ¢. 170, §15.)

5015-35. Commission to fix hours of service.—It
shall be the duty of the Commission and it is hereby
g0 empowered to establish, regulate and fix the hours
of service of truck drivers employed by carriers sub-
ject to this Act and Auto Transportation Companies
subject to Laws 1925, Chapter 185 [§§5015-1 to
5015-19], and to that end may require from all of
such carrier such reports and information as it may
deem necessary to the enforcement of its orders
respecting the same; provided, however, that the Rall-
road and Warehouse Commission shall fix the hours
of service on a basis so that no truck driver shall
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operate a truck for more than twelve hours contin-
uously. (Act Apr. 8, 1933, ¢. 170, §16.)

5015-36. Violations—complaints—henringa.—
Where any terms of this Act or any order of the
Commission adopted hereunder, or any provisions of
Laws 1925, Chapter 185, or any order issued there-
under, have been violated, the Commission upon com-
plaint being filed, or on its own motion, may issue
and serve upon such person or corporation a com-
plaint stating its charges in that respect, and con-
taining a notice of hearing upon a day and at a place
therein fixed at least 20 days after the service of sald
complaint and notice. The person or corporation so
complained of shall have the right to appear at the
time and place 80 fixed and show cause why an order
shall not be entered by the Commission requiring such
person or corporation to cease and desist from the
violation of this Act or any order of the Commission
and jor the provisions of Laws 1925, Chapter 186,
or any order of the Commission thereunder. If upon
such hearing the Commission shall be of the opinion
that any of the provisions of this Act or of said Laws
1925, Chapter 185, or any order of the Commission,
have been so violated, it shall so find and shall isaue
and causs to be served upon such person or corpora-
tion an order requiring such person or corperation
to cease and desist from such violation. (Act Apr.
8, 1933, ¢. 170, §17.}

Prior to July 1, 1833, Railroad and Warehouse Commia-
sion had no power or authority to issue *“cease and de-

sist"” order. Murphy Motor Frelght Lines v. W., 19TM
473, 26TN'W435. See Dun. Dig. 4158,

5015-87. Oath and bond of inspectors.—That In-
spectors of the Commission, for the purpose of en-
forcing thig Act but for no other purpose, shall have
all the powers conferred by law upon peace officers,
and it shall be the duty of-the State Commissioner
of Highways upon written request of the Commission
to require the State Highway Patrol to assist in the
enforcement of thiz Act. Every Inspector of the Com-
mission, before entering upon his duties, shall take
and subscribe the oath of office and furnish a bond to
the atate In the sum of $2000.00 condftioned as pro-
vided by Section 905, Mason’s Minnesota Statutes
1927, to be approved by and filed in the office of the
Secretary of State. (Apr. 8, 1933, ¢. 170, §18; Apr. 24,
1937, ¢. 411, §4.)

Sec b of .n\.ct Anr. 24, 1337, cited, provides that the
Act Bhall take effect from its passage.

Inspectors have no right to make arrests for violation
of act. Op. Atty. Gen.,, Junse 22, 1933.

Patrolmen are authorized to extend their operations to
all highways lrrespective of Laws 1931, c. 44, I

5015-38. Appeals,—In all cases in which the Com-
miggion has power and authority under this Act, pro-
ceedings may be instituted, complaints made and filed
with it, processes issued, hearings held, opinions and
orders and decisions made and fHled and appeals
taken by any aggrieved party from any order so
made to the district court and to the supreme court or
to either of this state. In case of any such appeal the
issues involved therein shall be tried de novo. Any
party to a proceeding may take said appeal! to the
district court of the county fn which the compiainants
or a majority of them reside or in case none of them
reside in the state or in a proceeding commenced by
the Commigsion on its own motion without complaint
to the district court of one of the counties In which the
order of the Commission requires a service to he per-
formed or an act to be done or not to be done by
the carrier. ‘Upon service of said notice of appeal
said Commission by its secretary shall forthwith file

-with the clerk of said district court to which appeal

is taken a certified copy of the order appealed from.
In case appeals are taken to the district court of
more than one county they shall be consolidated and
tried in the district court of the county to which the
first appeal was taken. The person serving such
notice of appeal shall within five days after the service
thereof file the same with proof of service with the
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clerk of the court to which such appeal is taken; and
thereupon said district court shall have jurisdiction
over said appeal, and the same shall be entered upon
the records of said district court and shall be tried
therein according to the rules relating to the trial
of elvil actions. No further pleadings than those
filed before the Commission shall be necessary, If
such appeal is not taken within sald time such order
ghall become final. {Act Apr. 8, 1933, ¢. 170, §19.)

50153-30. May not transport persons—It{ shall be
unlawful for any person holding a permit hereunder
to transport any person in said truck for hire. (Act
Apr. 8, 1933, c¢. 170, §20.)

5015-40. Vicolation a misdemeanor.-—Any person
who violates ¢r who procures, aids or abets in the
violation of any provision of this Act, or of any order
of the Commission issued hereunder or the provisions
of Laws 1925, Chapter 185, or any order of the Com-
mission issued thereunder, shall be deemed guilty of
a misdemeanor, and upon conviction shall be punigzhed
by a fine of not exceeding $100.00, or imprigonment
for 90 days. Every distinet violation shall be a sep-
arate offense, and in the case of a continuing violation
each day shall be deemed o separate offemse. Upon
written request of the Commission, it shall be the
duty of the Attorney General and/or any County At-
torney within his jurisdiction to prosecute any per-
gon alleged to have committed such an offense. (Act
Apr. 8, 1833, ¢. 170, §21.) :

Proceedings to enforce law, discussed.
Sept. 9, 1933,

State prison selling products f. o. b. SBtillwater must
ascertain whether trucker employed by purchager has a
permit, ete. Op. Atlty. Gen., Sept. 25, 1933,

All peace officers may enforce section.
Oct. 2, 1933.

Fines provided for in this act are to be pald into
treasury of county and not to city therein in absence of
agrgglgnsent. by charter or otherwise, Op. Atty. Gen., Dec.
18, .

Op. Atty. Gen.,

Op. Atty. Gen,

Neither the railroad commission nor the attorney gen-
eral will assist In collection of proper charges covering
flour movement on basis of rates prescribed by commis-
gion. Op. Atty. Gen, Deec. 28, 1833,

County is liable for witness fees to employee of sec-
retary of state subpoenaed to appear in Munieipal Court
in connectlon with prosecution under Laws 1933, ¢, 170.
Op. Atty. Gen. (196r-3), Mar, 12, 1936.

5015-41. Provisions separable—I{ any gection,
subsection, sentence, clause or phrase of this Act is
for any reason held unconstitutional, such section
shall not affect the validity of the remaining portions
of this Act. The Legislature hereby declares that it
would have passed this Act and each section, sub-
section, sentence, clause and phrase thereof irrespec-
tive of the fact that any one or more sections, sub-
sections, sentences, clauses or phrases be declared un-
constitutional. (Act. Apr. 8, 1933, c. 170, §22.)

5015.42, Monies to be pald into state treasury.—
All moneya received under the provisions of this Act
shall be paid into the treasury of the State of Minne-
sota and may be used by the Railroad and Warshouse
Commission for the employment of inspectors for the
purpose of Inspecting the mechanical equipment of
all trueks subject to this Act and for the general en-
forcement of this Act. Any money that may be left
in such fund at the end of any calendar year from
permit fees for such calendar year shall be placed
to the credit of the Highway Fund of this state and
hecome a part thereof.

The Commission is empowered to expend such
mouney as may be necessary for the adminisiration and
enforcement of this Act inciuding the employment of
all necessary clerks, inspectors and other employes,
and for such purpose shall not expend any money in
excess of the collections made under this act. (Act
Apr. 8, 1933, ¢. 170, §23; Apr. 21, 1933, c. 397, §1.)

Fines collected under §5015-40 are to be paid to county

treasurer and not credited to raillroad and warehouse
commission fund. Op, Atty. Gen. (306h-6), Dec. 15, 1936.

§5015-48

5015-42a. Effective July 1, 1933.—Thiz Act shall
take effect and be ir force from and after July 1,
1933. (Act Apr. 21, 1933, c. 397, §2.)

5015.43. Business declared to be of public interest,
—The businesg of operating a motor vehicle for the
transportation of property by a contract carrier or a
common carrier as in this Act defined upon the high-
ways of this state is declared to be a business affected
with the publie interest. The rapid increase of motor
carrier traffic and the fact that under existing law
many motor trucks are not effectively regulated, have
increased the dangers and hazards on public high-
ways and make it Imperative that more stringent
regulations should be employed to the end that the
highways may be rendered safer for the use of the
general public and that the discrimination in rates
charged may be eliminated- (Act Apr. 8, 1933, e
170, §24.) :

5015-44. Effective July 1, 1933.—This Act shall
take effect and be in force on and after July 1, 1933.
{Act Apr. 8, 1933, ¢. 170, §25.)

5015-45. Duties of railroad and warehouse com-
mission in operation of commercial motor vehicles,.—
1t is hereby declared to be the purpose and bolicy of
the legislature to confer upon the Railroad and Ware-
house Commission, the power and authority to make
it its duty to supervise and regulate the transporta-
tion of property by commercial motor vehicles upon
or over the public highways of this state in all matters
:vhether specifically mentioned herein or not, so as
0:

1. Relieve the existing and all undue burdens on
the highwoays arising by reason of the use thereo! by
commercial motor vehicles.

2. Protect the safety and welfare of the traveling
and shipping public in their use of the highways; and

3. Carefully preserve, foster and regulate trans-
portation and permit the co-ordination and re-rout-
ing of transportation facilities. (Apr. 26, 1937, c.
431, §1.)

General Order No. 25, providing that no motor carrier
shall transport inflammmable liquids by tank motor ve-
hicle in intrastate or Interstate commerce on any of
the highways of the st&te, exceeds authority granted by
this act. Op. Atty. Gen. {633e)}, April 27, 1939.

5015-46. To apply to interstate vehicles.—Inter-
state commercial motor vehicles used in the trans-
portation of property shall be subject to all of the:
provisions of this act to the extent that the same is
an exercise of the police powers of the state so as to
prevent congestion on the highways which shall affect
the safety of persons or property upon the public high-
ways. None of the provisions of this act shall be
deemed to deprive the State Highway Commissioner
or any city or village of any jurisdiction they now
have or which may hereafter be conferred upon them
over the public highways of this state, nor prevent
sald Highway Commissioner or any city or village
from suspending at any time the right to operate
commercial motor vehicles over any public highway
when necessary for the proper preservation or policing
of the same. (Apr. 26, 1937, ¢, 431, §2.)

5015-47. Definitions.—The term ‘“person” as used
in this act means and includes any individual, firm,
co-partnership, company, association or joint stock
association and their lessees, trustees and receivers,
The word ‘“Commission” means the Rallroad and
‘Warehouse Commission of the state of Minnesota.
The term “commercial motor vehicle™ for the purpoae
of this act shall mean any commercial truck, tractor,
truck tractor, semli-traller or traller operated upon
the public highway, The term “public highway"
means and includes all highways, roads, streets and
ggfyssén the state of Minnesota. (Apr, 26, 1937, ¢.

E -)

5015-48. Certain vehicles not to operate near clties.
—1It shall be unlawful without gpecific permission as
hereinafter provided for, for any person to operate a
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commercial truck, tractor, truck-tractor, trailer or
semi-trailer on the highways of this state within 356
miles, meastred by the meost direct highway route,
from any city of the first class between the hours of
9 a. m. and 12 midnight on Sundays and legal holl-
days, from Decoration Day, May 30, to the second
Sunday in September, both inclusive, of each year;
provided, however, that there shall be excepted and
;axempted from the provisions of this act the follow-
ng:

1. Class T motor vehicles as defined by Chapter
344, Sesslon Laws of 1933.

2. Commercial motor vehicles of a manufacturer’s
rated capacity of 1 ton or less.

3. Motor vehicles when used for the transporta-
tion of livestock on Sundays and holidays, whether
operating with or without loads.

4. Motor vehicles when used for the transporta-
tion of newspapers, non-intoxicating beverages, 1ice
cream and Ice cream flavorg and cones and all dairy
products, poultry and poultry products and which
shall include containers therefor, ice and fresh bakery
goods, and other perishable products, whether operat-
ing with or without loads; emergency vehicles of
public utilities used incidental to making repairs to
its plan or equipment; vehicles used exclusively In
highway construction; and vehicles used exclusively
as service or repair cars going 1o or from place render-
ing aid and assistance to the disabled motor vekicles.

5. Motor vehicles operating wholly within the
corporate limits of ecities and villages or between in-
corporated cities or villages whose bhoundaries are
coincidental. (Apr. 26, 1937, c. 431, §4.)

5015-49. Safety measure.~—These restrictions here-
In provided are necessary to prevent traflic conges-
tion, affecting the safety of the public and the interest
of the public in the highway during the tourist sea-
son. {Apr, 26, 1937, ¢, 431, §6.)

5015-50. Application for permission to operate in
certain months.—That any person operating a com-
mercial motor vehicle may apply to the Commission in
writing, setting forth good and sufficlent reason why
hig operations over any of the highways of the state
during the period specified above or any part thereof
should be permitted and the Commission, upon filing
of a petition, shall fix a time and place for hearing
thereon, which shall not be less than fifteen (15}
days after such fillng, The Commission shall cause
notice of Buch hearing to be mailed at least ten (10}
days before the hearing to the governing bodies of
such cities or villages which such applicant desires to
pass through, the Minnesota Public Safety Committee
and to such other parties as the Commission may deem
advisable, and any party in interest may Introduce
evidence at such hearing. The Commission shall have
power as public safety may require, to Issue or refuse
to issue permission to operate a commereial motor
vehicle over the public highways or any part thereot
during the period specified above, and that this act
shall be subject to any exception or exemption which
the Commission may make for good cause in such
cagses. (Apr. 26, 1937, c. 431, §6.)

5015-51, Must submit to inspection.--Any inspecior
of the Commission or any police officer is aunthorized
to require the driver of a commercial motor vehicle
to stop at any time to submit to an {nspection. Any
‘driver of a commercial motor vehicle who fails or
refuses to step and submit to such an inspection when
directed to do s0 by an inspector of the Commission
or a police officer shall be guiliy of a misdemeanor.
(Apr. 26, 1937, c, 431, §7.)

Patrolmen should not break seal of a B#ealed cargo,
but may request operator to demonstirate that contents
are under oxempted clauses and hold vehicle from further
movement on failure to demonstrate, Op. Atty. Gen.
(632a-24), Aug. 19, 1938,

5015-52. Violations—penalties.—Any person, firm
co-partnership, association or corporation violating
the provisions of this act shall be gullty of a misde-
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meanor, and upon conviction shall be punished by a
fine of not to exceed $100.00 or imprisonment not to
exceed thirty (20) days. Every distinct violation
shall be a separate oftense. It shall be the duty of
any County Attorney within his jurisdietion to prose-
cute any person alleged to have committed such an
offense. The inspectors of the Commission for the
purpose of enforcing this act shall have all the powers
conferred by law upon police officers, to serve war-
rants and other processes In this state, and It shall
be the duty of the State Commissioner of Highways
upon written request of the Commission to require
the State Highway Patrol to agsist in the enforcement
of this act. (Apr. 26, 1937, c. 431, §8.)

5015-53. Provisions severable.—If nny section, sub-
section, sentence, clause or phrase of this act is for
any reason held to be unconstitutional or {nvalid, such
section shall not affect the validity of the remaining
portions of this act, The legislature hereby declares
thatl it would have passed this act and each section,
subsection, clause, sentence and phrase thereof, irre-
spective of the fact that any one or more sections,
subsections, sentences, clauses or phrases be declared
unconstitutional. (Apr. 26, 1937, e. 431, §9.)

50156-54. Inconsistent acts repealed.—All acts and
parts of acts inconsigtent hereto are hereby repealed
(Apr. 26, 1937, c. 431, §10.)

Sec. 11 ot Act Apr 26, 1937, cited, provides that the Act
shall take effect from its passage.

STORAGE AND SHIPMENT OF GRAIN
TERMINAL WAREHOUSES

5016. Public terminal warehonses—Definition.

Raiiroad and warehouse commission may in its dis-
cretion designate or refuse to designate an elevator as a
public terminal warehouse. Op. Atty. Gen,, Feb. 3, 1933,

5018. Must be licensed by Ralilroad and Warehouse
Commission.

Where charter of elevator company expired by limlta-
tion of law and the company was reincorporated under a
different name, the Rallroad and Warehouse Commission
after such reincorporation having granted a license to
the old company could amend the same and insert the
correct name of the licensee, but a hond must be flled
contalning the correct name. Op. Atty. Gen., Dec. 3, 1931,

The protection of a holder of a warehouse receipt. 15
MinnLawRev292,

5019. Duties of warehousemen—Form of ware-
house receipts.—Form of warehouse receipt—Every
such warehouseman shall receive for storage and
shipment so far as the capacity of his warehouse will
permit, all grain in suitable condition for storage,
tendered him in the usual course of business, without
discrimination of any kind. All grain shall be in-
spected on receipt and stored with other grain of
the same grade except as herein otherwise provided.
At the time of the receipt of said grain, the ware-
houseman shall issue and deliver to.the owner or
conginee a warehouse receipt in the following form:

STUB RECORD

- s Warehouse Receipt No, ... cvvniiii v ennen
D= Elevator Co
- S Mionn, ........ et 19.....
5 The .....ovvieninn. e Elevator Com-
'$ pany has received in store in its elevator
0 KNnown as .. .....aaaas situated at ........

Minnesota, for storage from ..............

OWIBT, ... ivvansnnnn buskelsof ..........

which has been duly inspected by a duly au-
thorized inspector of grain appointed by the
State Railroad and Warehouse Commission of
Minnesota, or licensed by the Secretary of Ag-
riculture of the United States, and has been
graded by said inspector as No.
and is that grade. Said grain, or an equal amount
of grain of the same kind and grade 1s deliverable
upon the return of this receipt properly indorsed by
the owner above named and the payment of all law-
ful charges; in case of grain stored separately in a
special bin, at the request of the owner or consignee,

Countersigned by
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the identity of such grain will be preserved while in
store and said grain will be delivered as such sep-
arate lot or parcel, in accordance with the law, upon
surrender of the receipt. Loss by fire, heating or the
elements is at the owner’'s rigk,

The ...ovir i rrinneaanns ++..-Elevator Company
conducts sald elevator as a public terminal ware-
house and receives and stores therein grain of others
for hire.

..... Wesseseee....bushels eeseaaee.... Erade
1 C| B
Receipt No............. i 19....!n | a|u
i r 3
RKeceived in store from. ... .............. t h
i N | e
Bush........ Ibs. ....... grade &ii o | 1
8

C| B C| B

u u

5 5

h h

N|le|N|e

o 1 0 i

8 g8

The receipts shall be consecutively numbered and
delivered to the owner immediately upon receipt of
each lot or parcel of grain, giving the true and cor-
rect grade and wefight thereof. The manner of re-
ceipt of such grain shall be stated in the receipt, and
with the number and distinetive mark of each car,
and the name of each barge or other vessel. The
fallure to issue such receipt as directed or the issu-
ance of any warehouse receipt differing in form or
language from  that prescribed shall be a misde-
meanor;

Provided that such warehouse receipt at the re-
quest of the owner or consignee, may provide for
dellvery of the grain represented thereby to the de-
positor, or any other specified person, and may have
printed or stamped thereon the words *“non-nego-
tiable.” (As amended Apr. 17, 1939, c. 285, §1.}

Public terminal warehouse may not lease part of Its
spoace for sole use of lessee, Op, Atty, Gen, (645h-14),
Oct. 14, 1935,

A lease of atorage space may be made where there is
no diminution of puhlic storage facilities and they are
simply transferred from control of one public terminal
house to another, Op. Atlty. Gen, (§45b-14), Nov. 28, 1935,

‘Warehouse may not change statutory receipt by add-
ing certificate of ownership, though federal government
is interested. Op. Atty, Gen, (645b-23), Aug. 19, 1937.

5020. Grain to be re-delivered on surrender of
warchouse receipt.

Holder of warehouse receipt i liable for storage not-
withstanding Impossibllity of delivering, but only up to
time of demand for delivery and presentation of ware-
house receipt. Op. Atty, Gen. (645m-23), Apr. 3, 1916,

5022. Grain to be stored in Separate bins when re-
guested,—At the request of the owner or consignee,
guch warehouseman shall store any grain of the same
owner or consignee in separate bins, which grain
ghall then bear the name of the owner or consignee,
The warehouseman shalil issue to the owner or con-
signee distinguishing whether owner or consignes, a
warehouse receipt or receipts for all or any part of
such grain. Every such receipt shall give the name
of the owner or consignee and state the amount,
kind and grade of grain for which the receipt ias is-
sued, and that the grain of such owner or consighee
ig stored separately from the grain of any other own-
er or consignee. The warehousemarn shall, on presen-
tation and surrender of the warehouse receipt hear-
ing the proper endorgement of the person to whom
it was issued, deliver to the person surrendering the
receipt such amounts of the same grain as may be

§5047

demanded and of the same grade as called for by
receipt. The warehouseman, at the request of the
owner or consignee, shall clean, dry, mix or other-
wise improve the condition or value of such grain,
and it shall be delivered separately from the grain of
any other owner or consignee upon the order of the
owner or consignee, in accordance with the terms of
the warehouses receipt issued therefor and endorsed
by such owner or consignee;

Provided, that such special bin receipt, at the re-
quest of the owner or consignee, may have printed
or stamped thereon the words “non-negotiable” and
the delivery of the identical grain described therein
shall be a sufficient delivery and satisfaction of such
receipt. (As amended Apr, 17, 1939, c. 285, §2.}

Sec, 3 of Act-Apr. 17, 1939, cited, provides that the act
shall take effect from Its passage,

5023. Inspection at terminal warehouse.—All
grains received at a terminal warehouse shall be in-
spected and graded by a state or federal inspector at
the time of its receipt, provided such grain has not
previously been inspected out of a warehouse at
another terminal in Minnesota. The rights of rein-
spection and appeal are hereby expressly preserved to
all interested parties. All grain shall be inspected
in like manner upon delivery from such warehouse.
The charges for such Inspections shall be paid by the
warehouseman and added to the storage, and the chief
inspector may recover such charges from the ware-
houseman. ('23, ¢, 201, §8; Apr. 12, 1929, ¢. 176,
51.)

Saec, 2 of Act Apr, 12, 1929, provides that the act shall
take effect from and after May 1, 1929,

5081, Boards of grain inspection.

Secretary of Agriculture may make use of atate agen-
cles so far as they are avallable and so far as they com-
ply with federal requirements, but beyond enforcing com-
pliance with those requirements, he has no c¢ontrol over
organization or operation of such state agencies, and
though he may revoke federal llcenses of state inapec-
tors, he has no power to appoint or dlscharge such

Inspectors or to control in any wag their acts within the
scope of their state positions, p. Atty. Gen, (640a),

July 29, 193%.
Grain inspection and weighing functlons of railrond

and warchouse commission are subject to supervision and
control of commissioner of adminigtration, especlally
with reference to expenditure of funda and appointment
of personnel. Id. .

50353. Minnesota grades—Establishment by board
of grain appeals, etc. )

Minnesota board of grain appeals should establish
“Minnesota Grades” not conforming to federal standards,
with which it disagrees, on all grain in intrastate com-
merce, and this applies to any grain coming to a place
of rest or final destination in the state after interatate
;r;oszement has ceased. Op. Atty. Gen, (215a-1), June t,

5039. Deputy inspectors,

Deputy grain inspector may be removed either by com-
misgion or chief grain Inapector. Op. Atty, Gen, (27ia-
5), Apr. 3, 1936.

5041. Duty of inspectors.—Such ingpectors shall
ingpect and grade all grain received at or shipped
from any terminal warehouse in earload or boatload
lots, and give a certificate of the inspection to the
person entitled thereto. Provided such inspectors
shall not be required to grade any grain which has
previously been inspected by a Btate inspector at an-
other terminal in Minnesota. All rights and privileges
covering reinspection and appeal in such cases are
hereby preserved to all interested parties. Their dect-
sions shall be conclusive as to the grade and dockage
of such grain, and the certificate shall be evidence
thereof, uniess changed upon reinspection or appeal.
(R. L. "05, §2068; G. S, 13, §4458; '17 c. 280, §1;
Apr. 12, 1929, e 174, §1.)

Act Apr, 12, 1929, ¢. 174, §2, provides that the act shall
take effect from and after May 1, 1929,

5047, Fees for inspection and weighing.

Feens and fines collected aare money and property be-

longing to state which legislature may appropriate
%ggz:zgny manner It may determine. Op. Atty. Gen., May 186,

Master track scale at Minneaota Tranafer may not be
insured. Op. Atty. Gen. (252k), Feb. 21, 1935,
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5048, Qualiﬂcat!bns of Inspectors and weighmasters,
Opinion of Aug. I, 1933, is adhered to with respect to
fl°3nrl!9‘.’?§ grain purcﬁase contract. Op. Atty. Gen.,, Nov.

5057. Inspectors to examine cars.

Since railroad car door falling on graln inspector was
not under exclusive control of defendants, doctrine of
res Ipsa loquitur does not apply. State v. Sprague, 201M
415, 27T6NW744, See Dun, Dig. 7044, 8157b,

LOCAL WAREHOUSES

5059. Puoblic warehouses.—All elevators, flour,
cereal and feed mills, malt-houses and warehouses in
which grain i3 received, stored or handled, situate at
any location other than Minneapolis, St. Paul and
Daluth, shall be public warehouses known as public
local grain warehouses and shall be under the super-
vigion and subject to the inspection of the **Raliroad
and Warehouse Commission’ hereinafter referred to
as the commission.

All elevators, flour, cereal and feed mills, malt-
houses or warehouses located in either of sald citles
recelving grain direct from producers in less than
minimum carload lots shall be required to conform to
all laws relating fo public local grain warehouses.
(As amended Apr. 19, 1937, c. 296, §1.)

Grain shipped from a local warehouse within state and
consigned to a terminal within state ls intrastate com-
merce. Op. Atty. Gen, July 27, 1933.

Grain shipped from a local warehouse consigned to a
Iocal terminal outside state, even though stored in an in-
termediate warchouse waiting reshipment, is within in-
terstate commerce, Id.

Grain ghipped into state from without state is in in-
teratate commerce untii it comes to rest within state. Id.

Grain shipped from without state consigned to another
siate i3 in intersiate commerce even though temporarily
siored within state waiting reshipment. Id.

5060. Warehouses must be licensed.—All public
local grain warehouses shall be licensed annually by
the commission. No license shall be issued until ap-
plicant has complied with Section 13, Chapter 114,
Laws 1923, relating to storage of grain, Application
for license must be filed with the commission and the
license issued before transacting warchouse business.

Commencing with the first day of September 1937,
every license shall expire at midnight on the thirtieth
day of June, the fee shall be five dollars for each
license issued and a license shall be required for each
such warehouse operated. The fees collected under
this section shall be paid into the state treasury and
credited to the state grain inspection fund.

Such license shall be revocabie by the commission
for cause upen notice and hearing.

All licenses, grade rules and all rules regulating
public local grain warehouses ghall upon receipt there-
of by the warehousemsan, be posted in a protected
prlace in the driveway to his warehouse.

Any person, firm or cerporation desiring to pur-
chase grain from producers for the purpose of resale
shall procure a license therefor from the Railroad
and Warehouse Commission before transacting such
business and shall be subject to the same laws, rules
and regulations as may govern public local graln ware-
housemen in so far as they may apply. The license
fee for each buyer shall be five dollars. Nothing in
this act shall apply to anyone purchasing seed graln
for his own use, or to any person who occasionally
engages in the purchase and sale of grain but who is
not regularly engaged in such business,

Any public local grain warchouseman or such pur-
chaser of grain operating without first obtaining a
license shall forfeit to the State for each day's opera-
tion fifty ($50.00) dollars, and such operation may
be enjoined upon complaint of the commission. {(As
amended Apr. 19, 1937, c. 296, §2.) -

Grain storage bond and grain storage license is not
compulsory where warchouseman engages only in cash
grain purchases. Op. Atty, Gen. (371b-14), May 15, 1937,

Track and truck buyers dayving cash or check, not
maintaining facilities for storing graln, cannot be re-
quired to file a bond. Id.

Commisgsion haa authority to designate track buyers
and trml:g buyers as such, and issue licenses under those
titles. . -
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A truck buyer may operate more than one truck under
one licenge, and a track buyer may ship grain in cars on
{.(riacks at varlous points or stations under one llcenses,

This section cannot be construed so as to render a
truck driver who buys grain from producers for resale
xlzgéngiect to bushel tax, Op. Atty. Gen, (216c-10), June 29,

5062. Licenses may be revoked.—Any person, firm
or corperation operating a public local grain ware-
house who shall fail to keep the same open for the
transaction of the business for which license has been
issued, without flrst having received written permis-
sion from the commission to close, shall be guilty of
a misdemeanor, and the license issued may be re-
voked by the commission and no reissue of license will
be made to such warehouseman, or anyone associated
or connected with him or them for a period not ex-
ceeding two years.

In case of loss by fire or other cause of any licensed
public local grein warehouse, it shall be the duty of
the licensee thereof to Immedlately notify the com-
mission in writing of such loss.

Upon the gale or lease of a public local grain ware-
house, a transfer of the license for such warehouse
shall be necessary and such transfer of license may
be had free of charge by applying to the Railroad and
Warehouse Commission for the same, provided, how-
ever, that the party or parties selling or leasing shall
first file with the Rallroad and Warehouse Commis-
sion a report of the business done from the preceding
first day of June, up to the time of such sale or lease,
and shall satisfy the eommigsion that proper provision
has been made for the purchase, redelivery, or con-
tinuation of storage of such graln ag may be outstand-
ing on storage receipts. (As amended Apr. 19, 1937,
c, 298, §3.)

Commission when revoking license and issuing a new
one to a different person for the purpose of reopening an
old elevator has no jurisdiction to determine ownership.
Op. Atty. Gen. (371b-2), June 29, 1935.

5062-1. State Ingpection and weighing—The com-
mission, upon proper application for state inspection
or weighing of grain by any person interested at any
other point than St. Paul, Minneapolis or Duluth,
may furnish such service, if it ia deemed expedient:
Provided, such person first agrees to pay all costs of
the service. Rules governing state inspection and
welghing at other terminals ghall apply at such
pointa. (2086) [4480]1.

Editoria]l note.—This sectlon appears to have boen er-
ronecusly omitted from the 1923 Statutes. It is not in-
consistent with Laws 1923, c. 114,

This section was not repealed or superseded by Laws
1923, c. 114. Op. Atty. Gen, (215¢-1), June 22, 1935.

5068. QGrain to be recelved for storage—Recelpts

for—Penalties.
* % & % ¥ 3

(b). This graln is recelved, Insured and stored
to June 30th, following, unless {t is ghelled corn,
when the date shall be March 31st following delivery,
and terms expressed in the hody of this receipt shall
constitute due notlee to the holder thereof of the ex-
piration of the storage period. Excepting therefrom
‘‘an agreement for the renewal of such storage,”” the
charges for receiving, insuring, handling and storing
for the first fifteen days, or part thereof, shall be freea.
Storage after the first fifteen days shall be charged
and hereby is fixed in the sum of one-thirtieth of a
cent per bushel per day for the balance of the stor-
age perfod, which shall be collected by the warehouse-
man upon presentation of the storage receipt for the
gale or dellvery of the grain represented by such
receipt, or the termination of the storage period. It
shall be and hereby is made unlawful for any person,
firm, association or corporaticn to charge or collect
a greater or lesser amount than the one herein fixed.
If grain is cleaned at owner's request, the charge shall
be two cenis per bushel, This grain has been recelved
and stored with grain of the same lawful grade. Upon
the return of this receipt and payment or tender of
a delivery charge per bushel of four ceants for flax,
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three cents for wheat and rye and two cents for all
other grains, and all other stated lawful charges ac-
crued up to the time of safd return of this receipt,
the above amount, kind and grade of grain will be de-
livered within the time prescribed by law to the per-
son above named or his order either from this ware-
house, or if the owner so desires, in quantities not
less than a carload in a public bonded warehouse at
any terminal point upon the samse line of railway
within this state where state or federal ingpection and
welghing Is in force, the grade and weight thereof to
be determined by state or federal inspection and
welghing as provided by law, and such grain to be
gubject to the usual freight, inspection, weighing and
switching charges. (As amended Apr. 19, 1937, c.
296, §4.)
x & & & & @

Licensed warehouses handling graln !n drought areas
for the State Emergency Relief Administration must
charge the rate herein prescribed, but such warehouses
may enter Into any kind of a contract in connection with
g];gqleaaing of space. Op. Atty. Gen. (215c¢-8), Nov. 2,

Receipt prescribed by statute cannot be modifled or
changed by a subsequent verbal agreement, but helder
may authorize warehouseman to ship and sell graln with-
out surrendering receipt, and purchaser obtains title.
Op. Atty. Gen. (215¢-8), Feb. 9, 1935.

Storage Habtlity starts as of date graln is recelved and
gotigg? succeeding date. Op. Atty, Gen, (215c¢c-9), Mar.

5085, Grain delivered on surrender of receipt.

Publie grain warehouse receipts are assignable as
security and assignee 13 protected by graln warehouse
hond. Op. Atty. Gen,, Mar. 15, 1933,

5070. Reports to be filed.—Every such warehouse-
man shall on or before the tenth day of June of each
year render such commlission, on blanks or forms pre-
pared by it, an itemized and wverified report of all
business transacted by him as a public local graln
warehouseman during the year beginning June 1st of
the preceding year and ending May thirty-first of the
current year.

Such report shall state the gross bushels of all
grain of various kinds in his warshouse at the begin-
ning of the year, the net bushels and dockage of all
graln recelved, the net bushels and dockage of all
grain shipped or delivered from such warehouse and
the gross ‘bushels of all grain remaining {n the ware-
house at the end of the year, and such report shall
particularly specify an account for any overage or
shortage in any kind of grain accruing during the
year; provided, that flour, cereal and feed mills and
malthouses, doing a manufacturing business only,
shall be only required to render a report showing
gross bushels of all grain on hand at the beginning of
the year, net bushels and dockage of grain received,
and gross bushels milled, as well as gross bhushels on
hand at the end of the year.

All public local graln warehousemen engaged in
the handling or sale of any other commodity than
grain shall keep an entirely separate account of their
grain business and under no circumstances shall their
grain account and other accounts be mixed.

The commission may also require special reports
from such warehouseman at such times ag the com-
mission may deem expedient.

No license shall be reissued te any public local
graln warehouseman who fails to make the annual
report as required herein.

The commission may cause every such warehouse
and the business thereof and the mode of conducting
the same to be inspected by one or more of its mem-
bers or by lis authorized agent whenever deemed
proper, and the property, books, records, accounts,
papers, and proceedings of every such warehouseman
shall at all times during business hours be subject to
such inspection, The expense Incurred by the com-
mission in earrying out the provisions ot this section
shall be pald out of the state grain inspection fund.
(As amended Apr. 18, 1937, c. 296, §6.)

§65072

5071. Warchousemen to be Hcensed.—All public
local graln warehousemen, before recelving any grain
in any public local grain warehouse, shall first apply
to and secure from the Railroad and Warehouse Com-
mission a grain storage license for such warehouse.
A license fee of five dollars shall be paid to said com-
mission for each license issued and shall be deposited
in the state treasury and credited to the grain inspec-
tion fund. Commencing with the firat day of Septem-
ber 1937, all such licenses shall expire at midnight
on the thirtieth day of June, following their issuance.
Before any such license is issued to any warehouse-
man such warehouseman shall file with the commis-
gion a bond in such sum as the commission may pre-
scribe, which sum shall not be lesa than fifteen hun-
dred dollars. Such bonds shall be filed annually and
cover the period of the license. Such bonds shall
run to the State of Minnesota and be for the benefit
of all persons storing grain in such warehouse. They
shall be conditioned upon the falthful performance
by the public local grain warehouseman of all of the
provisions of law relating to the storage of graln by
such warehouseman and the rules and regulations of
the said commission relative thereto. The commission
is authorized to require such lncreases In the amount
of such bonds from time to time as it may deem neces-
gary for the protection of the storage receipt holders.
The surety on such bonds must be a surety company
holding a certificate of the insurance commissioner
authorizing it to execute the same; provided, that the
commission may accept a bond executed by personal
sureties, in lieu of a surety company, whenever guch
bond has attached to it the justification provided for
in Section 8232, General Statutes of 1913, and an
affidavit of the president of 2 bank in the county in
which such local warehouse is situated, who 13 not
interested in such warehouse, stating that sueh justifi-
cation is true and correct.

Only one bond need be given for any line of eleva-
tors, mills, or warehouses owned, controlled or oper-
ated by one individual, irm or corporation, .

Every such bond shall specify the location of each
public local grain warehouse intended to be covered
thereby and shall at all times be in a sufficient sum
to protect the holders of outstanding storage receipts.

Any warehouseman who shall violate the provisions
of this section shall forfeit to the state for each viola-
tion the sum of fifty dollars and such violation shall
be cause for revocation of license. (As amended Apr.
19, 1937, c. 286, §6.)

Authority of prinecipal to deliver bond, after signed by
surety and forwarded to and signed by principal, implied
whenever 1t I1s fairly and legally inferable from the cir-
cumstances that such was the intention of the parties,
but the appointment of a recelver in the meantime for
principal, because of insolvency, terminates such im-
plied authorlty, 171M455, 214N'W507.

Bond filed By principal after appointment of recalver
did not become effective against the surety. 171M455,
214NWEDT. d

Demand i3 not necessary in actlon for conversion of
stored grain against surety after property of warehouse-
man iz in hands of receiver. 171M455, 214NWHROT.

Public grain warehouse receipts are assignable as se-
curity and assignee s protected by graln warehouse
baond. Op. Atty. Gen.,, Mar. 15, 1933.

Indemnity company could not complain that it would
be rendered liable for a ‘“triplicate liability" by inser-
tlon in bond of phrase “and/or innecent purchasers
g.‘r)m]/é);‘;consignees thereotf.” QOp, Atty. Gen, (645b-2), Aug.

Where commission requires insertion of additional
clause in bond, it may require an entire new bond and
object to Insertion by a rider. 1I1d.

Where grain is recelved by warehouse during month
of August and contract of storage expired July 31, and
license expires August 31, when new license and new
bonds are obtalned, each bond given relates to actual
omission from time bond is given until 31st day of Aug-
ust, and surety is liable for any dereliction of legal duty
during such time with whatever legal consequences flow
therefrom. Op. Atty. Gen. (645b-2), July 12, 1935,

Word “receiving” does not include purchase of grain.
Op., Atty., Gen. (1T1b-14), May 15, 1937,

5072. Termination of licenses.—All storage con-
tracts on grain in store at public local grain ware-
houses shall terminate on June 30th of each year,
except storage coniracts on shelled corn, which shall
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terminate on March 31st of each year. Storage on
any or all such grain may be terminated by the owner
at any time before the date mentioned herein by the
payment or fender of all legal charges and the sur-
render of the storage receipt together with a demand
for delivery of such grain, or notice to warehouseman
to sell the same. In the absence of a demand for de-
livery, order to sell,"or mutual agreement for the re-
newal of the storage contract entered into prior to
the explration of the storage contract, as preseribed
in this act, the warehouseman shall, upon the expira-
tion of the storage contract, sell such stored grain at
the local market price on the cloge of business on that
day, deduct from the proceeds thereof aii legal ac-
crued charges, and pay the balance of such proeceeds
to the owner upon surrender ¢f the storage recelipt.
(As amended Apr. 19, 1937, c. 296, §7.)

Renewed storage contract terminating on July 31, 1837,
should be made to terminate on June 30, 1938, under

amendment by Lawg 1937, c. 296. Op. Atty. Gen, (371b-
14), May 15, 1937.

STORAGE OF GRAIN UPON FARMS

8880771 to BOT7-14 [Repealed.]

Repealed. Lawas 1335, c. 65, §29,

Annotntlions under. 5077-7.

Reglster of deeds working on fee hasls may be re-
quired by legislature to cancel warehouse certificates
without extra charge. Op. Atty. Gen., Mar. 29, 1934.

Annotatlions under. BO77-12,

RRailroad and warehouse commission may not cancel
receipta and permit owner of grain to break seal where
he has lost his warehouse certificate and is seeking a
loan from the federal government. Op. Atty. Gen. (216e-
9), June 2, 1934.

5077=15. Purpose of Act.—The purpose of this
act shall be to provide the owner of grain in this
State with means of warehounsing same on the farm
under proper restrictions and safeguards, as a basis
for credit and to aid in the orderly marketing thereof.
(Act Mar. 26, 1935, c. 65, §1.)

5077-16. Construction of terms.—As used In this
act, unless the context clearly evidences a contrary
intention, the following terms shall be consirued
respectively:

a. The railroad and warehouse commission of the
state of Minnesota,

b. Any local supervisory board of Individual pro-
ducers appointed by the commission under the provi-
sions of this act.

¢. Any person whose duty it shall be under the
provisions of this act to inspect, measure and seal
any granary, crib, bin or other receptacle for the
storage of graln.

d. Any certificate or receipts evidencing the stor-
age of grain under the provisions of this act and any
ruleg or regulations promulgated thereunder shall be
considered to be used herein in the same connection
as the word ‘“receipt” is used in the Uniform Ware-
house Receipts Act.

e, Any person or persons (whether individuals,
corporations, pariners or co-partners) who shall have
title to and possession of any grain stored under the
provisions of this act, and shall be construed to have
been used herein in the same connection as the wora
““warehouseman” is used in the Uniform Warehouse
Receipts Act. (Act Mar. 25, 1935, ¢. 65, §2.)

3077-17. Duties of commission.—The commission
fs hereby authorized and it is hereby declared to be
its duty to carry out the provislons of this act, and
to this end it is hereby authorized to:

a, Make and promulgate such rules and regula-
tions not inconsistent herewith as shall be necessary
or desirable effectually to carry out the provisions
hereof.

b. Make such reasonable regulations with respect
to the construction and maintenance of granaries,
cribs, bins or other receptacles as may be necessary
to protect the graln stored therein under the provi-
stons of this Act.
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¢.” Prepare and have printed under the same con-
ditions as other state printing the necessary blanks,
forms and other printed matter and make such
charges to persons desiring such printed matter as
shall meet the cost of production thereof. (Act Mar.
25, 19356, c. 65, §3.)

5077-18. May appoint supervisory boards.—The
commission is authorized to appoint such local super-
visory hoards for any county or counties which it
may deem necessary for the purpose of supervising
generally and under the directlon of the commis-
sion, grain in storage, the issuance of certificates
against such grain and carrying out of the purposes
and enforcing the provisions of this act.

Such boards shall consist of not less than three
nor more than seven members, each of whom shall
be a producer of grain in the state of Minnesota and
a resident thereof. Each member, upon appointment,
shall qualify by taking oath similar to that required
of public officials and shall continue in oflce until
his successor ig appointed by the Commission, which
shall also have authority to fill any vacancies arising
by reason of the resignation, death or removal by it
of any such member or members.

Each such hoard shall select such officers, keep
such records and perform such duties as the com-
migsion may prescribe. (Act Mar. 25, 1936, c¢. 65,
§4.)

5077-19. Privileges open to all.—The privileges of
this act shall be open to all owners upon the same
conditions. Any owner desiring to place grain in
storage and have certificate or certificates issued
against such grain under the provisions of this act
shall make applicatlon therefor to the commission
in the manner and upon the forms provided by it for
that purpose. (Act Mar, 25, 1935, c. 65, §5.)

507720, May appoint local sealer.—The commis-
sion, may, upon the recommendation of any hoard
appointed by it hereunder, or upon the request in
writing of ten or more producers of grain appoint a
local sealer or sealers for any county or countles or
part thereof, and every such sealer so appointed shall
have the same authority with respect to the provi-
sions of this act and the rules and regulatlons pro-
mulgated thereunder and the enforcement thereof
as any officer of the peace. (Act Mar. 25, 1935, ¢.
65, §6.)

5077-21. Bond of sealer.—Each sealer shall fur-
nish bond for the faithful performance of hiz duties
in such amount as shall be determined by the com-
mission, but in no event shall such bond be in an
amount less than $1,000.00. The bonds and sureties
thereon shall, in every case, be subject to approval of
the commiesion and bo deposited with it, and in case
it is not a personal bond the premium thereon shall
be paid by the commission out of the funds collected
under this act. He shall also gqualify by taking oath
gimilar to that required by public officials. (Act,
Mar. 25, 1935, ¢. 66, §7.)

507722, Duties of sealer.—It shall be the duty
of the sealer under the direction of the Commission,
to: ‘

a. Supervise the storage of grain;

b. Ascertain the amount stored by each owner
who shall desire to avall himself of the privileges of
thig act;

¢. Determine so far as possible upon the basis
prescribed in the rules and regulations issued here-
under the exact grade and quantity thereof.

d. Ascertain, prior to the 1issuance of any cer-
tificate, that the bin, ¢rib, granary or other receptacle
in which the grain Is stored is satisfactory for the
storage of such grain and that such receptacle con-
forms to the regulations applicable thereto pro-
mulgated by the commission,

970-



. of the structure within which it is stored.
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He shall before delivering certificate to the owner
ascertain that there are no other certificates out-
standing upon the grain and shall seal the granary,
crib, bin or other receptacle in which the grain is
stored in the manner hereinafter provided, and there-
after to make periodle Inspections of the granaries,
cribs, bins or other Teceptactes so sealed at such
times and in such manner as the commission may
determine but in no event less frequently than 90-
day intervals, rendering to the commission with
reference to each such subsequent inspection, and to
the owner when requested, report or afidavit in such
form as may be required in regard to the amount and
condition of the grain under seal and the condition
(Act Mar.
25, 1935, ¢, 65, §8.)

5077-23. Sealer may inspect grain.—The =gealer
shall have suthority at all times to enter upon any
premises for the purpose of ingpecting grain In stor-
age or in the granary, crib, bin or other receptacle
in which it shall have been stored and the acceptance
of a certificate by any owner shall be deemed consent
thereafter for the sealer or any person duly author-
fzed thereunto by the commission to enter and inspect
the sealed grain and the receptacle wherein stored.
(Act Mar. 25, 19356, ¢. 65, §9.)

5077-24, Seals.—Seals employed hereunder shall
be furnished by the commission and shall contain
the following language:

"Sealed by authority

State of Minnesota

Railroad and Warehouse Commission

Any person tampering with this seal or removing
any grain herein shall be subject to a fine and ilm-
prisonment as provided by law

Congecutive no. .............. "

(Act Mar. 25, 1935, ¢, 65, §10.)

5077-25. Certiflcates.—Certificates shall be upon
forms to be prepared and furnished by the commis-
sion and every certificate must embody within its
written or printed terms: .

a. The date and consecutive number thereof;

b. A particular description of the granary, crib,
bin or other receptacle in which the grain is stored
and of the premises on which it is located;

¢. Description of the grain as may be required by
the regulations issued hereunder;

d. Name of the owner or owners, whether owner-
ship 18 sole, joint, or in trust, and in case of tenants,
the date of the expiration of the lease;

. Statement that no other certificates are out-
standing on the grain represented thereby;

f. Statement whether grain will be delivered to
bearer, to a specified person or te a specified person
or his order, and at what place it will be delivered.

g. Facsimile signature of each of the members of
the commission and counter sighature of the sealer.

h. Statement of any loans or other indebtedness
which in any manner constitutes a lien, whether
atatutory or contractural, including both mortgage
and landlord's lien upon the grain.

i. Form oi walvers of liens.

(Act Mar, 25, 1935, c. 65, §11.)

5077-26. Owner to exercise reasonable care.—No
term or condition shall be Inserted in any certificate,

whether negotiable or otherwise which shall in any -

manner purpert to relleve the owner from exercising
that degree of care in the safe keeping of the grain
in storage which a reasonably prudent man would
exercise with regard to similar property of his own.
(Act Mar. 25, 1935, ¢. 65, §12.)

B0OT7-27, May Issue more than one certificate.—
The sealer may issue to the owner one or more cer-
tiflcates as herein provided, but each such certificate
shall cover a separate granary, crib or bin. (Act
Mar. 25, 1935, ¢, 65, §13.)

§5077-36

3077-28, Certificates to be in quadruplicate.—All
certificates {ssued hersunder shall be issued in quad-
ruplicate, three copies marked ‘''‘Duplicate—No
Value”, the original and cne duplicate copy shall be
delivered to the owner and the other duplicate copies
shall be filed with the Commissgion, or the local super-
visory warehouse board for the county in which the
grain is stored If any such board has been established
hereunder. (Act Mar. 25, 1936, ¢. 65, §14.)

5077=29. Owner to deliver duplicate.-——When. the
owner negotiates the original certificate, he shall at
the same time deliver to the assignee the duplicate or
the receipt of the register of deeds for the same. Such
assignee may flle the duplicate in the office of the
register of deeds of the county in which the grain is
located which duplicate shall remain in the custody
of the register of deeds, except as hereinafter pro-
vided. (Act Mar, 25, 1935, ¢. 65, §15.)

5077-30. Duplicates may be filed with the Register
of Deeds.—When a duplicate is filed in the office of
the register of deedd, he shall index the same in the
chattel mortgage index or other suitable index book
showing date of the certificate, the number thereof,
to whom issued, kind, quantity, and location of the
grain. He shall collect 35 cents for each certificate
tndexed. The filing and indexing of such certificate
shall impart the same notice as the filing and index-
ing of a chattel mortgage. (Act Mar. 25, 1835, c.
66, §16.)

5077-31. Assignments may be flled.—When the
owner or holder of a certificate makes written assign--
ment thereof the register of deeds shall on request
of the assignee enter a copy of such assignment upon
the duplicate In his office and enter upon the index
book the date of the assignment, the names of the
assignor and the assignee, He shall collect 25 cents
for each assignment entered. (Ac¢t Mar, 25, 1935, c.
65, §17.) -

B50TT-82. Cancellation of certificates.—The owner
may secure the cancellation of a certificate by deliver-
ing the original to the commission or the hoard by
which it was issued with the request that it be can-
celled. Tho commission or board shall stamp the
original ‘‘cancelled” with the date of such cancella-
tion and retain same. Upon notice in writing from
the commission or board issuing the certificate that
it has been cancelled, the register of deeds shall re-
lease the duplicate filed of record without charge,
(Act Mar. 25, 1935, c. 65, §18.) ’

5077-33. Owner to deliver grain.—The owner shall,
in the ahsence of some lawful excuse provided by the
act, deliver the grain stored upon demand by the
holder of the certificate of the grain, if such demand
ig accompanied by an offer to surrender the certificate.
(Act Mar. 25, 1935, ¢, 65, §19.)

5077-84. Excuse for refusal.—In case the owner
refuses or fails to deliver the goods in compliance
with a demand by the holder of a certificate so ac-
companied, the burden shall be upeon the owner to
establish the existemce of a lawful excuse for such
refusal. {(Act Mar. 25, 1935, ¢. 65, §20.)

5077-85. Expense of supervision.—For the pur-
poses of defraying the expenses of supervision the
owner shall pay to the commiszion or the local super-
visory board of the county in which the grain is stored,
if any, at the time of sealing an amount determined
by the rules and regulations issued hereunder, but
in no event to exceed one cent per bushel for grain
inapected and sealed by the sealer. Out of the funds
thus created, the compensation of the sealer as fixed
by the commission shall be paid by it or by the board
of the county in which the grain is stored, subject
to its approval. (Act Mar. 25, 1935, ¢. 65, §21.)

5077-36. Fees for sealer.—In the exercise of his
power and functions as an officer of the peace in con-~ -
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nection with the provisions of this chapter, the sealer
be [sic] entitled to the same fees as are provided by
law for the performance of simllar duties. (Act Mar,
25, 1935, ¢, 65, §22.)

5077-87. Violations—penalties.—Any person un-
lawfully removing, breaking or in any manner inter-
fering or tampering with any seal, lock or other
fastening placed upon any granary, crib, bin, or other
receptacle for grain under the provisions of this
chapter, except when such removal shall be rendered
imperative to prevent the damage, lo8s or destruction
of grain stored therein, shall be gullty of a crime and
shall be punished by a fine of not less than $100.00
or mote than §500.00, or by imprisonment in the
county jail for not more than six months, or by both
:t;chgzﬁam)y and imprisonment. (Act Mar. 25, 1935, ¢

5077=38. Frandulent certificates.—An owner, the
agent or servant of an owner, or any member of any
board, or any sealer, who fraudulently issues or alds
in fraudulently issuing a certificate for grain, know-
ing that it contains any false statement, shail be
guilty of a crime and upon conviction shall be punish-
ed for each offense by imprisonment in the county
jail not exceeding one year, or by a fine not exceed-
énsg §314,0)00.00, or by both. (Act Mar. 25, 1935, c.

, §24.

5077-30. Violations—penalties.—An owner, or any
officer, agent or servant of an owner who delivers
grain out of the possession of such owner, knowing
- that a negotiable certificate, the negotiating of which
would transfer the right to the possession of such
grain, {s outstanding and uncancelled, without obtain-
ing the posseasion of such certificate at or before the
time of such delivery, shall except when ordered by
the court, as hereinbefore provided, be found guilty
of a crime and on conviction ghall be punished for
each offense by imprisonment in the county jail not
exceeding one year, or by & fine not exceeding $1,000.-
00, or by both such imprisonment and fine. (Act
Mar. 25, 1935, c. 65, §25.)

5077-40. Violations—penalties.—Any owner who
shall, after the issuance and negotiation of a cer-
tificate for grain in storage, take, sell, mortgage,
pledge, hypothecate or otherwise idfcumber, or at-
tempt to take, sell, mortzage, pledge, or otherwise
incumber, the said grain, or who shall take or remove
it from the receptacle where standing, shall be guilty
of a crime and upon conviction thereof, shall be sub-
jeet to a fine of not less than $100.00 nor more-than
$1,000.00 or be imprisoned in the county jail for not
more than one year, or be punished by both such fine
and imprisonment. (Act Mar. 25, 1936, ¢. 65, §26.)

5077—41. Uniform warchouse receipt laws to apply.
—AIll the provisions of the uniform warehouse re-
ceipts law as contained in Laws 1931, Chapter 161
[sic], relative to the negotiation transfer, sale or
endorsement of warehouse receipts shall, so far as
possible, apply to the negotiation, transfer, sale or
endorsement of the certificates provided for herein.
(Act Mar. 25, 1935, ¢. 65, §27.)

“Laws 1931, Chapter 161" cited in the above section
ghould undoubtedly read. *Laws 19812, Chapter 161" The

Uniform Warehouse recelpts act is set out in the 1927
edition beginning with section 5110.

5077-12, Provisions severable.-—If any provision or
part of this act [sic] to be held unconstitutional it
shall not invalidate or in any way affect any other
provision or part thereof, (Act Mar. 25, 1935, ¢. 65,
§28.)

5077—43. Law repealed.—Laws 1931, Chapter 294,
is hereby repealed. (Act Mar. 25, 1935, c. 65, §29.)

MISCELLANEQUS PROVISIONS

5084, Supervision by commission over buying,
selling, etc.

Whether form of grain purchase contract would violate
law, held question of fact. Op. Atty. Gen., Aug. 1, 1933,
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Commission is to exercise supervision in a method and
manner determined by itself and is not bound to adhere
igsgny former practice. Op. Atty. Gen. (371b.2), Nov. 2.

Sectlon {a not sufficiently broad to vest control of itin-
erant grain merchant and director. Op, Atty. Gen, (371b-
3), Oct, 17, 1935,

Dealings in commodity futures. 13MinnLawRevbid.

5088. Grain includes flax seed and soy beans.—
The term ‘“‘grain” wherever used in this subdivision
gshall be held to include flax seed and soy beans. (As
amended Apr. 1, 1939, c. 133.)

WAREHOQUSE RECEIPTS

5111. Form of receipts—Essential terms.
Commission ha® sauthority to order warehousemen to

indorse statutes respecting thelr liabllity upon face of-

receipts issued. Op. Atty. Gen. (371b-14), May 10, 1937,

5114. Definition of negotiable receipt.
Christensen v, 8., 190M299, 251N'WGS86; note under §5163.

5123. Lost or destroyed receipts.

Where grain has been satored by owner on his own
premises and under seal and warehouss certificates have
been issued by state grain inspection department and
lost, bond may be given to protect all concerned in con-
nection with application for loan from federal govern-
ment. Op. Atty. Gen. (216¢-9), June 2, 1934,

5163. Delivery of goods without obtaining negoti-
able receipt.

Where circumstances of a public warehouseman’s mia-
appropriation of storage graih are auch as to indlcate to
commlssion merchant to whom it is shipped that misap-
propriation 1 not an isolated transaction but ¢ne of a
series or in accordance with shipper's general practice
or habit, commission merchant is put upon inquiry as to
character of grain in subsequent shipments from ware-
houseman and, if such inquiry, pursued as far as cir-
cumstances of situation would lead a man of reasonable
busineas prudence, would have disclosed misappropria-
tion, commission merchant who seils subsequent shlp-
ments |s liable to owners of grain ¢r their assignee for
its walue. Christensen v. 8., 190M239, 251NWGEG.  See
Dun. Dig. 10140.

A warehouseman operating under agreement of eleva-
tor for sale of deed and recelveg distributor's bond ex-
ecuted to secretary of agriculture of United Stateas, act-
ing on behalf of United States, may waive receift ro-
géd%%at;or by thias section. Op. Atty. Gen. (371b-14), Dec.

UNIFORM WAREHOUSE RECEIPTS ACT

The Uniform Warehouse Receipts Act has been adopted
by Alaska, District of Columbia, Puerto Rico and all tha
states with the exception of Georgia, New Hampshire
and South Carolina,

5172. Supervision by Comumission over warehouse-
men.

Public warehouse statute does not apply to warehouse
in village having less than 5,000 inhabitants. J. I Case
Co. v. J., 130M518, 252N'W4386.

5178. <Construction of various terms.

Whether or not a certain person is a warehouseman
i3 a question of fact to be determined by the commls-
gion. Op. Atty. Gen, (845bh-21), Nov, 2, 1934,

Merchandise brokers malntalning a small warehouss
for convenlience of customers is a "warehouseman,” Op.
Atty. Gen. (371b-14), Nov. 27, 1934.

(e).

General bonded warehouses a8 authorized by Meson's
U.8.C.A. Title 28, 3293, are not within purview of act,
Op. Atty. Gen. (§46h-25), May 24, 1935.

A company operating fleld warehouses on grounds of
plant of persons desiring to use thelr commoditles for
bank collateral purposea was a “warchouseman' subject
to public warehouse statutes of satate. Op. Atty, Gen.
(654b-2T), Feb, 27, 1936,

Opinion of Feb. 27, 1836, adhered to. Op. Atty, Gen.
{645b-21), May 1, 1836.

5174. What is required of warchousemen.

Where plaintiif claimed warehouseman’s lien a8
against conditional seller, evidence held not to show
that conditional purchaser was lessea of any part of
warehouse whereln goods were stored. J. . Case Co.
v. J.. 190M518, 252NW436. See Dun. Dig. 10147.

Warehousemen’s leasing rentals are to be fixed same
as other rates. Op. Atty. Gen. (645b-22), Dec, 23, 1935.

3182. Obligation to Issue uniform receipts.

Commission has authority to order warehousemen to
indorae statutes respecting their liabllity upon face of
receipts I1ssued. Op. Atty. Gen, (371b-14), May 10, 1937,

5184, Filing schedule of rates.
‘Warehousemen's leasing rentals are to be fxed same
a3 other rates, Op. Atty. Gen. (§45b-22), Dec, 23, 1935,
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5188. Commission to fix rates and regulations.
Warchousemen's leasing rentals are to be fixed same
as other rates. Op. Atty, Gen. (645b-22), Dec. 23, 1935.

5180. Obligation to obtain license.—Every person
desiring to engage in the business of warehouseman
before engaging therein shall be licensed annually
by and shall be under the supervision and subject to
the inspection of the commission. Written applica-
tion, under oath in such form as shall be pregeribed
by the commission, shall be made to the commission
for license, specifying the city in which it is pro-
posed to carry on the business of warehousing, the
location, size, character and equipment of the build-
ing or buildings or premises to be used by the said
warehouseman, the kind of goods, wares and mer-
chandise intended to be stored therein, the name of
the person or corporation operating the same, and
of each member of the firm or officer of the corpora-
tion, and any other facis necessary to satisfy the com-
mission that the property proposed to be used is suit-
able for warehouse purposes, and that the warehouse-
man making the application is qualifie@ to carry on
the business of warehousing. Should the commission
decide that the building or other property proposed
to be used as a warehouse is suitahle for the pro-
posed purpose, and that the applicant or applicants
are entitled to a license, notice of such decision shall
be given the interested parties, and upon the appli-
cant or applicants filing with the commission the nec-
essary bond, as provided for in this act, the com-
mission shall Issue the license provided for, upon the
payment of the license fee, as {n this section provided.

§5285-1

A warehouseman to whom a llcense is issued shall
pay for such license a fee of one hundred dollars
($100.00). Such license may be renewed from year
to year, but shall never be valid for a peried of more
than one year, and always upon payment of the full
license fee, as provided for in this section for such
renewal; provided, that no license shall be issued
for any portion of a year for less than the full amount
of the license fee, as provided for in this sectlon.
Each license obtained under thig act shall be publicly
displayed in the main office of the place of business
of the warechouseman to whom It is issued. Such
license shall authorize the warehouseman to carry on
the business of warehousing only in the one city
named in said application, and in the bunildings there-
in described. But the commission, without requiring
an additional bond and license may issue permits from
time to time to any warechouseman already duly -
censed under the provisions of this act, to operate an
additional warehouse or warehouses in the same city
for which his original license was issued during the
term thereof, upon his filing an application for such
permit, and in such form as shall be prescribed by the
commission, . y

Licenses and permits may be revoked by the com-
mission for violation of law, or of any rule or reg-
ulation by it prescribed, upon notice and hearing.
A license may be refused to any warehouseman whose
license has been revoked during the preceding year.
(As amended Apr. 8, 1939, ¢, 159.)

Sea. 2 of Act Apr, 8, 1939, cited, provides that the act
shall take effect from lts passage.

CHAPTER 28A
Department of Weights and Measures

1

5270. Department created—Jurisdiction of railroad
and warehouse commission.

Op. Atty. Gen, (371b-2), July 5, 1934; note under §5282.

Statutory provisions relative to welghing supersede
any charter or ordinance provisions on same subject., Op.
Atty. Gen. (495), Dec. 27, 1935,

5276. Duties and powers of department.

175M276, 221NWE.

5277. Inspecting, testing, sealing—Incorrect
weights, measures, etc.

Statutory provisions relative to welghing supersede
any charter or cordinance provisions on same Subject.
Op. Atty. Gen. (495), Dec. 27, 1935.

5282. Abolishing fee tor inspection of weights and
nieasures.

But see §6273 as to “welghts and measures fund”,

This section has no application to gquestion as to
whether common carriera or warehouse or elevator
shiould be billed for cost of testing track scales used by
common carrfer for purpose of welghing carload freight.
Op. Atty. Gen. (371b-2), July b5, 1934.

INSPECTION OF METERS AND DEVIGES FOR
MEASURING OF ELECTRICITY, GAS
AND WATER

5285-1. Inspection and test by rallroad and ware-
house commission—Petition for hy residents of munic-
ipalities—Fees—SBealing and labeling devices—The
railroad and warehouse commission shall have power
to inspect and test all meters, mechanical devices and
measures of every kind, and tools, appliances and ac-
cessories connected therewith, used, employed, kept,
sold or offered or exposed for sale within this state for
the purpose of measuring the amount, quantity or
extent of electricity, gas or water furnished, sold or
distributed to the public by any person, assoclation,
corporation or municipality except cities of the first
class having, or which may hereafter have meter in-
spection departments. Upon petition of at least 10
consumers of electricity, gas or water within thae
territorial limits of any munielpality and upon the

deposit with the clerk of such munieipality by each
of such consumers of a fee of 256 cents for each such
meter, mechanical device and measure installed or
used upon the premises of each such petitioning eon-
sumer, the governing body of such municipality may
request the commission to make an inspection and
test of all such meters, mechanical devices and meas-
ures upon the premises of such petitioning eonsumers.
Thereupon the commission, within a reasonable time
after the receipt by it of such request shall proceed
to make an inspection and test of all such meters,
mechanical devices and measures upon the premlises
of all such petitioning consumers and upon the prem-
ises of all other consumers within such municipality
who, at the time of such inspection and test, shall
have deposited with the clerk of such municipality
sald fee of 25 cents for each such meter, mechanical
device and measure upon the premises of such con-
sumers. All such fees coliected by the clerk of any
such municipality shall be remitted by such munici-
pality to the commission within 30 days of the com-
pletion of such inspection and test, and deposited to
the credit of the Welghts and Measures fund, All such
meters, mechanical devices and measures found, upon
ingpection, to be correct and accurate, shall be sealed
with proper devices to be approved by the commis-
sion. The commission, or any of its employes, shal} con-
demn, seize and destroy all {ncorrect and i{naccurate
meterd, mechanical devices and measures which, i{n the
judgment of the commission, cannot be satisfactorily
repalred; and such as are incorrect and inaccurate and
yvet may be repaired, shall be marked as “Condemned
for Repair,” in the manner to be prescribed by the com-
misgion. The owners of such meters, mechanical devices
and measures which have been 80 ‘*Condemned for Re-
pair,” shall have the same repalred and corrected
within 30 days; and such meters, mechanical devices

‘and measures shall not be disposed of without the

consent of the commission. In the general performance
of its duty the commission, or any of its employes, may
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