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CH. 74—PROBATE COURTS §9069 

Each group seeking to establish relationship to de
cedent must carry burden of proof of showing such and 
cannot rely upon weakness of claims of opposing group. 
Id. • 

In a contest between two groups of claimants to an 
estate, evidence sustains finding that petitioners were 
decedent's next of kin and as such entitled to estate. Id. 

8992-190. Escheat returned.-—After the determi
nation of the inheritance tax, the State Auditor shall 
recommend in writing to the Legislature an appropri
ation for payment, or if the escheat was of realty, a 
conveyance thereof to the persons designated in such 
final decree. After such appropriation or authoriza
tion for conveyance by the Legislature, and'upon pay
ment of the inheritance tax, the auditor shall draw 
his warrant on the State Treasurer, or execute a prop
er conveyance of the realty, to the persons designated 
in such final decree. (G. S. 8728) (Act Mar. 29, 
1935, c. 72, §190.) 

8992-191. Disclosure proceedings.—Upon the filing 
of a petition by the representative or any person in
terested in the estate, alleging that any person has 
concealed, converted, embezzled, or disposed of any 
property belonging to the estate of a decedent or that 
any person has possession or knowledge of any will 
or codicil of such decedent, or of any instruments in 
writing relating to such property, the court, upon 
such notice as it may direct may order such person 
to appear before it for disclosure. Refusal to appear 
or submit to examination, or failure to obey any law
ful order based thereon shall constitute contempt of 
court. (G. S. 8804, 8805) (Act Mar. 29, 1935, c. 72, 
§191.) 

8992-192. No abatement.—No action or proceed
ings commenced by a representative shall abate by 
reason of the termination of his authority. (Act 
Mar. 29, 1935, c. 72, §192.) . " ; 

8992—193. Murderer disinherited.-—No person who 
feloniously takes or causes or procures another so 
to take the life of another shall inherit from such 
person or receive any interest in the estate of the 
decedent, or take by devise or bequest from him any 
portion of his estate. No beneficiary of any policy of 
insurance, or certificate of membership issued by any 
benevolent association or organizations, payable upon 
the death or disability of any person, who in like man
ner takes or causes or procures to be taken the life 
upon which such policy or certificate is issued, or who 
causes or procures a disability of such person, shall 
take the proceeds of such policy or certificate; pro
vided, however, that an insurance company shall be 
discharged of all liability under a policy issued by it 
upon payment of the proceeds in accordance with the 
terms' thereof, unless before such payment the com
pany shall have knowledge that such beneficiary has 
taken or procured to be taken the life upon which 
such policy or certificate is issued, or that such ben
eficiary has caused or procured a disability of the 

person upon whose life such policy or certificate is 
issued. (G. S. 8734) (Act Mar. 29, 1935, c. 72, 
§193.) 

8992-194. State patents.—Where patents for pub
lic lands have been or may be issued, in pursuance of 
any law of this state, to a person who has died before 
the date of such patent, the title to the land designat
ed therein shall inure to and become vested in the 
heirs, devisees, or -assignees of such deceased pat
entees as if the patent had been issued to the deceased 
person during life. (G. S. 8721) (Act Mar. 29, 1935, 
c. 72, §194.) . ' 

8992—195. Federal patents.—Whenever any per
son holding a homestead or tree claim entry under the 
laws of the United States has died before making final 
proof and final proof has afterwards been made by 
his heirs, devisees, or representatives, and a patent 
has been granted to his "heirs" or "devisees," the 
district court of the county in which the real estate 
so patented is situated, may determine who are such 
heirs or devisees, and may determine their respective 
shares in such homestead or tree claim. The provi
sions of the code of civil procedure relating to the 
determination of adverse claims to real estate insofar 
as the same may be applicable, shall pertain to and 
govern the procedure in the action provided for in 
this section. (G. S. 8733, 8733-1; L. 1921, c. 36, 
Sec. 2) (Act Mar. 29, 1935, c. 72, §195.) 

8992-196. Repeal.—Chapter 74, Mason's Minne
sota Statutes of 1927, Chapter 74, the 1934 Supple
ment to Mason's Minnesota Statutes of 1927 (except 
laws relating to salaries and clerk hire, curative laws, 
G. S. 8833, 8976 as amended by Laws 1931, c. 301, 
8977, 8979, 8980, 8981, 8982), G. S. 7581, Laws 
1931, c. 33, Laws 1931, c. 259, and all other laws in
consistent herewith are repealed. (Act Mar. 29, 
1935, c. 72, §196.) 

8992-197. G. S. Defined.—Unless the context oth
erwise indicates, the term "G. S." as used in this act 
means "Mason's Minnesota Statutes of 1927, Section." 
The term (G. S.—) or (L.— c.—) at the end of a 
Section indicates its origin only. (Act Mar. 29, 1935,' 
c. 72, §197.) 

8992-198. Constitutionality.—If any part of this 
act be declared unconstitutional, no other part shall 
be affected thereby. (Act Mar. 29, 1935, c. 72, §198.) 

8992-199. Name of act.—This act may be cited as 
the Minnesota Probate Code. For convenience, only, 
the table of contents immediately preceding Article-1 
shall be appended to and printed with this act im
mediately preceding Article I. (Act Mar. 29, 1935, 
c. 72, §199.) 

8992-200. Date of effect.—This act shall take ef
fect and be in force from and after 12:01 A. M., July 
1, 1935. (Act Mar. 29, 1935, c. 72, §2.00.) 

CHAPTER 75 

Courts of Justices of the Peace 
GENERAL PROVISIONS 

8993. Jurisdiction limited to county. 
Justice of peace may hold also office of city assessor. 

Op. Atty. Gen., Apr. 18, 1932. 
8994. Place of holding court. 
Does not authorize justice to regularly hold court in 

another town so as to. usurp the office of the local 
justice. Op. Atty. Gen., Mar. 19, 1929. 

8996. Powers—Iiaws applicable. 
2. Practice generally. 
A justice of the peace cannot act as collection agent 

without license. Op. Atty. Gen. (266a-3), Oct 4. 1934. 
Municipality cannot be compelled to furnish criminal 

forms to justice of the peace. Op. Atty. Gen. (266a-3), 
Oct. 4, 1934. . 

9000. Docket—Contents. 
1. In general. 
Justice of peace records are open to inspection of pub

lic except illegitimacy proceeding's. Op. Atty. Gen. (851), 
July 1, 1935. 

COMMENCEMENT OF ACTIONS 
9005. Summons—Service. 
174M608, 219NW452; note under §9110. 

PLEADINGS AND TRIAL 
9029. Title to real estate—Case certified. 
Removal to district court from municipal court forc

ible entry and detainer case. 178M282,. 226NW847. 
In action in justice court under unlawful detainer stat

ute, cause is not removable to district court, .on ground 
that title to real estate is involved, unless and until such 
title comes in issue on evidence presented'in that court. 
Minneapolis Sav. & Loan Ass'n v. K., 198M420, 270NW148. 
See Dun. Dig 3784. 

EXECUTION 
9069. Executions and transcripts where court dis

continued. 
On adoption of municipal court in city of Springfield 

all books and records of discontinued justice court are 

1117 



§9072 CH. 75—COURTS O F J U S T I C E S O F T H E P E A C E 

delivered to municipal court which may issue all neces
sary executions and t ranscr ipts . Op. Atty. Gen., Mar. 
17, 1934. 

R E P L E V I N 
9 0 7 2 . W r i t — W h e n r e t u r n a b l e . 
A wri t of replevin issued pursuant to Laws 1895, c. 

229, §22, Is valid. 178M174, 22GNW405. 

A T T A C H M E N T 
9084 . W h e r e de f endan t res ides i n a n o t h e r coun ty . 

See Laws Sp. Ses. 1935-3G, c. 88. establishing municipal 
court for St. Cloud. 

A P P E A L S 
9092 . May b e t a k e n , w h e n . 
Where an appeal is taken on questions of law and the 

judgment is reversed, the suit is no longer pending so 
as to bar a second suit on the same cause of action. 173 
M29, 216NW252. 

9 0 9 3 . Requ i s i t e s . 
%. Time for appeal. 
Defaulting defendant in municipal court was not en

titled to notice of entry of judgment as respected time 
for appeal. Anderson v. G., 183M336, 236NW483. See Dun. 
Dig. 486(74). 

2. Notice of appeal. 
Notice of appeal from municipal court cannot be served 

by mail. 178M36G. 227NW200. 
I t is duty of one appealing from conviction of viola

tion of village ordinance to proceed in same manner as 
from judgment from justice of the peace in civil actions 
and not in manner provided in §9129 and it is his duty 
to serve notice of appeal upon village or its a t torney 
and not upon county at torney. Op Atty. Gen. (779a-5), 
Nov. 20, 1935. 

3. Miscellaneous. 
Though notice of appeal served by mail was ineffective, 

the distr ict court obtained jurisdiction where appellee 
moved there for judgment agains t garnishee. 178M3G6. 
227NW200. 

4. Fees. 
Two dollar appeal fee applies only to civil actions and 

not to criminal appeals from justice court to district 
court. Op. Atty. Gen. (2G6b-l), May 29, 1934. 

9096 . Appeals , h o w t r i e d — J u d g m e n t . 
1. Appeals on questions of law and fact. 
Where defendant appeals from a judgment rendered by 

a Justice court to a superior court for t r ia l <le novo, such 
appeal constitutes a general appearance in action and 
amounts to a waiver of any previous want of jurisdiction. 

• Minneapolis Sav. & Loan Ass'n v. K., 198M420, 270NW148. 
See Dun. Dig. 476, 479. 

9 0 9 9 . R e t u r n o r a m e n d m e n t compelled, w h e n . 
Amendment of defective record on appeal from munici

pal court. Op. Atty. Gen., Dec. 9, 1930. 

CRIMINAL P R O C E E D I N G S 
9110 . Ju r i sd i c t i on . 
Just ice of the peace in Golden Valley has no jur i s 

diction to t ry a criminal case for an offense committed 
In. Minneapolis. 174M608, 219NW452. 

Waiver gives no such jurisdiction. Id. 
Village just ices and constables have jurisdiction under 

criminal acts committed outside village boundaries ex
cept offenses committed within tho limits of any city 
or village wherein a municipal court is organized and 
existing. Op. Atty. Gen., May 19, 1931. 

9 1 1 1 . S a m e — T o t r y a n d d e t e r m i n e . 
A municipal court organized under the general law 

has no jurisdiction of gross misdemeanors punishable 
by a line in excess of $100, or by imprisonment in excess 
of three months. State ex rel. Ryan v. M., 182M368, 234 
NW453. See Dun. Dig. 6900b(63). 

Just ice court has no jurisdiction where penalty ex
ceeds three months ' imprisonment Op. Atty. Gen. (266b-
21), July 15, 1937. 

9112 . C o m p l a i n t — W a r r a n t . 
Labeling complaint and w a r r a n t as though s ta te of 

Minnesota were plaintiff was mere Irregulari ty t h a t did 
not affect jurisdiction of justice, and additional language 
"against the form of the s ta tu te in such case made and 
provided," when charging a violation of an ordinance, 
was mere surplusage. 177M617, 225NW286. 

I t Is sufficient to s ta te the facts and identify the or
dinance by number. 177M617, 225NW286. 

Section is not applicable where the charge const i tutes 
a felony. Op. Atty. Gen., Aug. 5, 1930. 

9 1 1 5 . B a i l — C o m m i t m e n t . 
Just ice of the peace cannot accept cash ball. Op. 

Atty. Gen. (266a-2), Aug. 28, 1934. 

9 1 1 7 . A r r a i g n m e n t . 
Right of defendant to appeal after plea of guil ty In 

municipal court. Op. Atty. Gen., Dec. 9, 1930. 

9119 . P l ea of n o t gu i l ty . 
One prosecuted for violation of a village ordinance is 

not entitled to a jury tr ial and city is not liable for 
jury fees. Op. Atty. Gen. (605a- l l ) , Feb. 25. 1935. 

9 1 2 7 . J u d g m e n t on conv ic t i on .—Wheneve r t he ac 
cused is t r i ed u n d e r t h e p reced ing provis ions of th i s 
sub-divis ion and found gui l ty , or is convicted on a 
plea of gui l ty , t he jus t i ce shal l r e n d e r j u d g m e n t t h e r e 
on a n d inflict such p u n i s h m e n t , e i the r by fine or im
p r i s o n m e n t or bo th as t he n a t u r e of t h e case may 
r equ i r e , provided, however , t h a t w h e n . t h e facts of t h e 
case so w a r r a n t t h e ju s t i ce sha l l h a v e power in h i s 
d iscre t ion to suspend sen tence or place t h e de fendan t 
on p roba t ion for a per iod no t exceeding one year , or 
w h e r e a fine h a s been imposed to o r d e r such fine t o 
be paid in in s t a l lmen t s over a per iod no t exceeding 
one year . (As a m e n d e d Mar . 8, 1937 , c. 60, §1.) 

9129 . A p p e a l — R e q u i s i t e s . 
A cash bond may not be posted with justice of peace 

in lieu of recognizance with sureties. Op. Atty. Gen. 
(266b-l), May 29, 1934. 

Two dollar appeal fee applies only to civil actions and 
not to criminal appeals from justice court to district 
court. Id. 

I t is duty of one appealing from conviction of violation 
of village ordinance to proceed in same manner as from 
judgment from justices of the peace in civil actions and 
not in manner provided in §9129 and it is his duty to 
serve notice of appeal upon village or its a t torney and 
not upon county at torney. Op. Atty. Gen. (779a-5), Nov. 
20, 1935. 

Where city charter is silent on appeal from convic
tions of violation of ordinance in municipal court, ap
peals may be taken under this section. Op. Atty. Gen. 
(Gh), June 11, 1937. 

9 1 3 0 . Al lowance of appea l . 
Where there is an appeal from conviction in just ice 

court for violation of game and fish laws, revocation 
of defendants license is ineffective until conviction on 
appeal. Op. Atty. Gen., Dec. 19, 1929. 

9 1 3 1 . H o w t r i ed . 
Roehrs v. T., 185M154, 240NW111'; note under §9277. 
On appeal from a conviction in a justice court of viola

tion of a municipal ordinance, distr ict court has no jur i s 
diction to t ry and convict defendant for a crime against 
a s ta tu te which is beyond jurisdiction of justice court, 
there having been no new and original proceeding against 
defendant in distr ict court. State v Kar tak , 195M188, 
262NW221. See Dun. Dig. 6349. 

Defendant may enter plea of guil ty in district court 
on appeal from just ice court conviction. Op. Atty. Gen. 
(341b), June 4, 1937. 

9 1 3 6 . Certif icate of convict ion, e t c . 
Amount paid a t torney appointed by court to represent 

a defendant in justice court in a criminal case should 
not be included as pa r t of costs in action. Op. Atty. Gen. 
(121b-17), Jan. 28, 1935. 

9 1 3 7 . R e p o r t t o coun ty a t t o r n e y . 
Where grand larceny case aga ins t a number of boys 

was t ransferred from justice court to juvenile court, 
references to such case should be left entirely out of 
report unless boys were remanded to custody of justice 
court for the purpose of binding them over to distr ict 
court. Op. Atty. Gen. (121b-17), Jan. 28, 1935. 

9 1 4 2 . J u d g m e n t o n c o n v i c t i o n — C o m m i t m e n t — 
Execu t ion . 

A justice of the peace has no author i ty to permit a 
defendant to defer payment of any par t of the fine, 
but he has author i ty to receive the fine a t any time. 
Op. Atty. Gen., Sept. 5, 1931. 

Just ice of the peace must see tha t fines are paid or 
defendant committed to jail, but fines may be collected 
by execution. Op. Atty. Gen., Aug. 15, 1933. 

Successor of deceased just ice is not compelled to issue 
commitment on four-year-old judgment. Op. Atty. Gen., 
Oct. 3, 1933. 

9 1 4 5 . P i n e s — H o w col lected a n d p a i d over . 
A justice of the peace, where the prescribed punish

ment is in the a l ternat ive as between a fine or jail 
sentence, may impose a s t ra igh t jail sentence wi thout 
the option of a fine, but where a defendant is sentenced 
to pay a fine and an a l ternat ive jai l sentence Is Im
posed in default of payment of the fine, the commitment 
should so s ta te because the defendant is entitled to pay 
his fine to the sheriff any time after he is committed, 
and thereupon be released. Op. Atty. Gen.,- Feb. 28; 1931. 

A just ice of the peace has no author i ty to permit a de
fendant to defer payment of any par t of the fine, but 
he has author i ty to receive the fine at any time. Op. 
Atty. Gen., Sept. 5, 1931. 
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