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CH. 65A—REGISTRATION OF CERTAIN TRADE-NAMES

§8336

CHAPTER 65A "
Registration of Certain Trade-Names

8330. Record of name, mark, etc.

‘Words ‘‘Stearns County No. 13" and “Minnesota
'll‘ggii-teen" are not in conflict. Op. Atty. Gen.,, Mar. 20,

Effect of non-compliance with statute regulating use
of trade names. 15MinnLawRev§24.

8385-1. Definitions.—The word person or persons
as used in this act shall mean persons, firms, corpora-
tions, co-partnerships, associations or agents of any of
them. (Act Apr. 25, 1931, c. 366, §1.)

8335-2. Brands to be registered.—Whoever oper-
ates a creamery, cheese factory, ice cream factory, or
cream buying station, or if upon the farm or else-
where produces milk or cream or any dairy product

to be sold for human consumption or to be manufac-.

tured into any product or kind of human food, or
any dealer in dairy products having in his possession
any cans, ice cream containers or other receptacles
shall at all times keep all buildings on the premises
surrounding or adjacent thereto and all cans, pails
and other receptacles, cream separators and other
mechanical contrivances used in handling such dairy
products or used in the production of such on the
farm, in a clean and sanitary condition, and shall not
consign for transportation by common carrier emp-
ty cans or ice cream containers in an unsanitary
condition. That all persons, companies and corpora-
tions engaged in the purchase of milk or cream, or in
the manufacture of ice cream shall adopt a mark or
.marks of ownership to be stamped or marked on any
can, cask, keg, barrel or other receptacles, used in
the handling and transportation of any said prod-
ucts, and shall file in the office of the agriculture,
dairy and food commissioner, without charge, upon a
suitable blank to be furnished by the commissioner
of agriculture, dairy and food, a description of the
name or mark so used by them or either of them and
the use to be made of any such can, cask, barrel or
other receptacle. The brand or mark so selected and
adopted as herein provided may consist of a name,
design, mark or marks, or some particular color of
paint or enamel used upon the can, cask, keg, barrel
or other receptacle, or any part thereof. It shall be
unlawful for any person, company or corporation to
adopt or use any brand or mark, which bhas already
been designated, appropriated or obtained under the
provisions of this act. It shall be unlawful for any
persons other than the rightful owner thereof, or his
lawful agent, to use any can, cask, keg, barrel or oth-
er receptacle marked or branded as herein provided.
Any person other than the owner, or his lawful agent,
“having Iin his possession any such can, cask, keg,
barrel or other receptacle marked or branded as here-
in provided shall be deemed guilty of having violated
the provisions of this law. Provided: Nothing in the
section shall apply to transportation companies or
their agents during the time that such can, cask, keg,
barrel or other receptacle marked or branded as here-
in provided is being transported to and from the own-
er or his lawful agent. It shall be unlawful for any

other person than the rightful owner, or his lawful
agent, to deface or remove any such brand, mark or
stamp put upon any such can, cask, keg, barrel or
other receptacle as herein provided. (Act Apr. 26,
1931, c. 366, §2.)

The title of the act: ‘“An act providing for the reg-
istration of brands on containers for dairy products;
providing for the registration thereof; and providing
penalties for violation thereof,” may not be sufficient
to cover the opening sentence of this section with re-
spect to sanitation.

Department may require registration of dairy contain-
ers from other states found in milk plants in this state.
Op. Atty. Gen,, Oct. 2, 1933.

8335-3. Violations—penalties.—Any person or
persons who shall violate any provision of this .act
shall be deemed guilty of a misdemeanor, and upon
conviction thereof before a court having jurisdiction
in such cases, shall be fined for each and every of-
fense in the sum of not less than fifteen dollars nor
more than one hundred dollars. (Act Apr. 25, 1931,
c. 366, §3.)

Where inspector of department of agriculture, dairy
and food filed complaint under this act, fine imposed
was properly remitted to county treasurer. Op. Atty,
Gen., July 9, 1932.

“Fines collected for violation of this act should be paid

into the county treasury and not into the state treasury.
Op. Atty. Gen. (135a-4), Aug. 3, 1934.

8335-4. Commissioner of agriculture to enforce act.
—The agriculture, dairy and food commissioner of
the state is charged with the proper enforcement of
all of the provisions of this act. (Act Apr. 25, 1931,
c. 366, §4.)

8335-5. Effective June 1, 1931.—This act shall take
effect and be in force from and after Jumne 1, 1931.
(Act Apr. 25, 1931, c. 366, §5.)

COMMON LAW
DECISIONS RELATING TO TRADE-MARKS AND
TRADE-NAMES IN GENERAL

1. In general.

Evidence held to sustaln holding that name ‘“De
Guile” was a trade-name. Jarvaise Academy of Beauty
Culture v. 8., 183M507, 237NW183. See Dun. Dig. 9670.

A trade-name is not strictly a trade-mark, but is gen-
erally governed as to Its use and transfer by the same
rules as a trade-mark. Jarvaise Academy of Beauty
Culture v. S, 183M507, 237TNW183. See Dun, Dig. 9670.

2. Unfalr competition.

Evidence held not to show any unfair competition in
use of trade-name. Jarvaise Academy of Beauty Culture
v. 8., 183M507, 237NW183. See Dun. Dig. 9670.

Unfair competition—radio broadcast of dispatches tak-
en from newspapers. 13MinnLawRev822

3. Sale and transfer.

The sale or transfer of the property and good will
of an established and going business includes trade-
names. and trade-marks used in that business, unless
the contrary is shown. Jarvaise Academy of Beauty
Culture v. S, 183M507, 237TNW183. See Dun. Dig. 9670.

In the absence of restrictive covenants, the vendor of
an interest in a partnership business and good will may
engage in a rival business and solicit trade by lawful
and fair means, but may not grivately solicit the cus-
tomers of the former partners bons v. H., 185N
290, 240NWJI01. See Dun. Dig. 404)

Provision in partnership agreement between medical
men not to engage in practice in limited territory for
5 years after withdrawal from partnership is wvalld.
giléieleen v. S., 188M290, 246NW744. See Dun. Dig. 4046,

CHAPTER 66

Homestead

8336. Dwelling place exempt—Exceptions.

Overvold v. N,, 186M359, 243N'W439; notes under §8719.

1. Nature.

Judgment for an amount loaned for the purchase of
a homestead upon husband’s fraudulent promise to give
a mortgage on the homestead after acquired. cannot be
declared a lien on the homestead. 171M431, 214NW467.

Exemption

There was a violation of a promise of future action
rather than of an existing duty and so is not one for
the imposition of a lien to enforce a trust ex maleficio.
171M431, 214NW4867.

Use by brothers, joint tenants, of a farm for partner-
ship farming did not destroy their homestead rights
therein. 172M200, 214N'W793.
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The Fraudulent Conveyance Act (Chapter 415, Laws
1921) did not modify or repeal any part of the homestead
law. 173M576, 218N'W108.

A summer cottage, fully furnished for housekeeping
and living and having heating and kitchen coal stoves
so that it may be lived in during winter, may be claimed
and held as a homestead. Gussman v, R., 490M153, 251
NW18. See Dun. Dig. 4207,

A judgment lien on real property is not defeated by a
homestead right acquired by judgment debtor after
docketing judgment. Rusch v. L., 194M469, 261NW186.
See Dun. Dig. 4196.

That one of cotenants claims a homestead exemption
in his undivided interest does not prevent a partition sale
of property which cannot be divided without great prej-
udice to owners. Smith v, W., 195M589, 263NWJ303. See
Dun. Dig. 4201.

“Homestead"” in tax classification statute means abode

of owner without limit as to acreage or lots. Op. Atty.
dGen.. Nov. 7, 1933. Opinion of Oct. 18, 1933, is with-
rawn,

Personal property tax judgment is not a lien against
judgment debtor's statutory homestead. Op. Atty. Gen.
(421a-9), Sept. 14. 1934.

Where homestead is disposed of by will which does
not otherwise provide and in all cases where homestead
descends to spouse or children or issue of deceased chil-
dren, homestead of deceased recipient of old age assist-
ance is not subject to claims of county or state agencies.
Op. Atty. Gen. (521-3), Apr. 6, 1936.

Claim of county for money paid as assistance against
state of deceased recipient is same as claim of common
creditor and is not preferred. Op. Atty. Gen. (521g),
Apr, 15, 1936,

3. Actual occupancy as home essential.

Restatement of conflict of laws as to domicile and Min-
nesota decisions compared. 15MinnLawRev668.

5. No limitation on use.

Illegal use and occupancy of a homestead does not
render it subject to sale on execution., Ryan v. C., 185
M347, 241N'W388. See Dun. Dig. 4207.

8. Debts duc laborers or servants.

An award under the Workmen's Compensation Act is
not a “debt incurred to any laborer or servant for labor
or service performed,”’ within the meaning of Const.
art. 1, §12, and is not a lien upon the employer's home-
stead. 1756M161, 220NW421.

Constitutional provision does not create lability
against the homestead of one who {s not the master
or employer of the laborer or servant although he has
by some collateral contract with the employer made
llzlia}gg}‘f ltable for the payment of the debt. 175M389, 221

13. Selection by bankruptey court.

Lien of a Jjudgment procured less than four months
preceding filing of petition in bankruptcy is annulled
thereby, even as to _homestead set aside as exempt.
Landy v. M., 193M252, 258NW573. See Dun. Dig. T41.

14. Alienation. .

An oral agreement made by one spouse, while both
are living, to give a mortgage on the family homestead,
is not merely voidable, but is wholly void under our
homestead laws. Kingery v. K., 185M467, 241NW583. See
Dun. Dig. 4211(7).

Son advancing money to mother to pay in part mort-
gages on  family homestead upon which mother and
father resided was not entitled to subrogation to rights
of mortgagees or to any lien upon the homestead,
though mother orally promised to give mortgage. King-
ery V. K., 185M467, 241INW583. See Dun. Dig. 9037(12).

15. Estoppel to claim.

That plaintiff's husband, a year before judgment was
obtained against plaintiff, went through bankruptcy in
another state and in.his petition stated his residence to
be in that state, was not conclusive against plaintiff
claiming homestead in state. Gussman v. R., 190M153,
251NW18. See Dun. Dig. 2817.

Rule that husband has right to fix domicile of family
has no special application where it is shown that hus-
band has not determined or fixed any domicile either for
himself or for his family. Id. See Dun, Dig. 2817.

8337. Area, how limited.

The words
meéan that the land in question, though surrounded by
platted land, must itself be laid out or platted actually
or by some act equivalent to a laying out or platting.
Mintzer v. 8., 45M323, 4TNW973. See Dun. Dig. 4218,

The word “lot” in the former statute meant a city lot
according to a survey and plat, and is not synonymous

“within the laid-out or platted portion”"

CH. 66—HOMESTEAD EXEMPTION

with “tract” or ‘parcel.”” Wilson v. P., 28M13, 8N'W8§30.
See Dun. Dig. 4204.

8388. Existing exemption not affected by changes.

Unplatted homestead cannot be reduced in area by ex-
tension of city limits to include it and by the laying out
or platting of contiguous and surrounding lands owned
by others. Baldwin v. R., 39M244, 39NW321. See Dun.
Dig. 4218. See, also, §1M316, 56SNW711; 61M170, 63NW
490; 68M484, TINWET2; 69M24, TINWI1I,

8339. Title may be in husband or wife—Equitable
title exempt.
Kingery v. K., 185M467, 241NW583; note under §8340.

8340. No alienation without consent of spouse—
Exceptions.

Use by joint tenants of a farm for partnership farm-
ing did not destroy homestead rights therein, where
the wife of one of them refused to join in a conveyance
of the farm to the partnership. 172M200, 214NW793.

On foreclosure mortgage covering a homestead, and
land conveyed to a purchaser by the mortgagor’s trustee
in bankruptcy subject to existing liens, the judg-
ment correctly directed the land sold by the trustee to
%%Nférssot subjected, and the homestead last. 172M529, 215

Where the wife does not sign a contract to convey the
homestead the contract is a nullity, but a broker may
recover a commission from the husband, there being a
presumption that he can perform his contracts. 179M
42, 228NW339.

Son advancing money to mother to pay in part mort-
gages on family homestead upon which mother and
father resided was not entitled to subrogation to rights
of mortgagees or to any lien upon the homestead, though
mother orally promised to give mortgage. Kingery V.
K., 185M467, 241INW583. See Dun. Dig. 9037(12).

An oral agreement made by one spouse, while both
are living, to give a mortgage on the family homestead,
is not merely voidable, but is wholly void under our
homestead laws. Kingery v. K., 185M467, 241INW583. See
Dun. Dig. 4211(7).

Husband's signature as witness on new contract for
deed to wife did not constitute estoppel to claim that
surrender back of former contract was invalid without
husband’s signature. Craig v. B, 191M42, 254NW440.
See Dun. Dig. 3179(83), 4211,

Equitable interest of a vendee under a contract for
deed cannot be alienated without signature of other
spouse where land covered by contract is occupled by
vendee as a homestead. Id. .

So strong is the public policy behind homestead statute
that, where it appears that one spouse has ‘attempted to
alienate an interest in homestead without other’s con-
sent, supreme court can, on its own motion, assert this
defense even though not properly pleaded or even though
raised for first time on appeal. .

Conveyance by one spouse to other spouse through
medium of a third party is valid, but an executory agree-
ment between spouses to make such a conveyance would
be invalid. Simmer v. 8., 195M1, 261NW481. See Dun.
Dig. 4282.

8342. Sale or removal permitted.

1. le and removal.

Fir?girfg against abandonment of homestead held sus-
tained by the evidence. 172M200, 214NW793.

2. Notice of claim—Abandonment.

No “abandonment” of wife's homestead results from
fact that husband makes a lease thereof to third party.
not joined in or authorized by wife. 173M576, 218N'W108.

There is no “abandonment” of a homestead until the
owner. removeils therief{orr%i a,m% ceasesvetothgtr:‘cégxx‘)g/m tl;«g
ame as his home, intention to remo
:om: ﬁfture time not being sufficient. 173M576, 218N'W
108.

The homestead tax reduction law -does not follow
the same rules as the homestead exemption law, that
the six months' absence period of the homestead exemp-
tion law does not apply to the tax law, and that the
filing of a notice claiming property under the home-
stead exemption law will not extend the period of per-
missible absence to five years. Op. Atty. Gen. (414a-9),
Aug. 7, 1934. . X X

For purposes of taxation, a person is not entitled to
homestead classification of a place in which he does not
reside, even though he files a notice of homestead, and
maintains furniture in one room, Op. Atty. Gen. (4084),
June 2, 1936.

CHAPTER 67 |
Chattel Mortgages and Conditional. Sales

CHATTEL MORTGAGES

8345. Mortgages, when void.

1%. In general.

A conditional sale of stock of merchandise under
which buyer is permitted to retain possession and to
sell from and replenish the stock is valid. In re Hor-
witz, (USDC-Minn), 32F(24d)285. ’

A chattel mortgage covering a stock of merchandise
under which mortgagor is permitted to retain possession
and to sell from and replenish the stock is fraudulent
as a -matter of law and void as to creditors. In re Hor-
witz, (USDC-Minn)), 32F(24d)285. ’

Judgment of state court as to validity of transfer,
held conclusive in bankruptey court. In re Ruthkowski,
(USDC-Minn), 39F(24)969. .

1048



