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CH. 59A—PROPERTY OF ABSENTEES §8090 

CHAPTER 59A 

Property of Absentees 
8080-1. Possession, management and disposition 

of certain.property.—If a person entitled to or hav
ing an interest in property within the jurisdiction of 
the state has disappeared or absconded from the place 
within or without the state where he was last known 
to be, and has no agent in the state, and it is not 
known where he is, or if such persons, having a 
spouse pr minor child or children, dependent to any 
extent upon him for support, has thus disappeared or 
absconded without making sufficient provision for 
such support, and it is not known where he is, or, 
if it is.known that he is without the state, any one 
who would under the law of the state be entitled to 
administer upon the estate of such absentee if he were 
deceased, or if no one is known to be so entitled, some 
person deemed suitable by the court, or such spouse, 
or some one in such spouse or minors' behalf, may 
file a petition under oath in the district court for the 
county where any such property is situated or found, 
stating the name, age, occupation and last known 
residence or address of such absentee, the date and 
circumstances of the disappearance or absconding, 
and the names and residence of other persons, 
whether members of such absentee's family or other
wise, of whom inquiry may be made, whether or not 
such absentee is a citizen o£ the United States and if 
not, of what country he is a citizen or native and con

taining a schedule of the property,- real and personal, 
so far as known, and its location within the state, and 
praying that such property may be taken possession 
of and a receiver thereof appointed under this chap
ter. Provided that no proceedings shall be commenced 
under the provisions of this act, until at least 3 
months after the date on which it is alleged in such 
petition that such person.so disappeared or absconded. 
(As amended Feb. 13, 1937, c. 27, §1.) 

Sec. 3 of Act Feb. 13, 1937, cited, provides that the Act 
shall take effect from its passage. 

This act provides a cumulative proceeding and is not 
a bar to administration by probate court upon the estate 
of one absent for seven years. 175M493, 221NW876. 

8080-10. Same—Use of proceeds.—The court may 
order said property or its proceeds acquired by mort
gages, lease or sale to be applied in payment of 
charges incurred or that may be incurred in the sup
port and maintenance of the absentee's spouse and 
minor child or children, and to the discharge of such 
debts and. claims for alimony as may be proved 
against said absentee. (As amended, Feb. 13, 1937, 
c. 27, §2.) 

See. 3 of Act Feb. 13, 1937, cited, provides that the Act 
shall take effect from its passage. 

8080-13. Same—Distribution of balance. 
175M493, 221NW876; note under §8080-1. 

CHAPTER 60 

Uses and Trusts 
8081. Uses and trusts abolished. 
Soper's Estate, 264NW427; note under §8090(6). 
Trusts in both real and personal property are abol

ished except as authorized by statute. 171M237, 213NW 
893. 

Where the trust' Instrument vests title In the trustee 
and approriates the property to the purpose of the trust 
and nothing' remains to be done by the grantor, an 
"executed trust" is created. 171M237, 213NW893. 

An executory trust requires a consideration; an 
executed trust does not. 171M237, 213NW893. 

The beneficiaries of a trust must be certain or capable 
of being made certain. Where they are limited to those 
who furnished uncompensated financial aid to the 
grantor for a specified purpose, they are capable of 
being made certain. 171M237, 213NW893. 

A beneficiary must comply with the conditions preced
ent prescribed by the trust instrument to acquire any 
rights under it. 171M237, 213NW893. 

Certain persons held not beneficiaries of trust created 
for persons aiding a corporation. 171M237, 213NW893. 

Property held in trust may be attached, and stock
holder's liability may be enforced against it. 172M83, 
214NW771. 

Taxes on unproductive property held in trust for a 
life beneficiary may be charged to the corpus of the 
estate where the trustee under discretionary power holds 
such property for a more advantageous market. Moore's 
Will, 185M342, 241NW63. See Dun. Dig. 3170(50). 

If one person pays money to another, it depends upon 
manifested intention of parties whether a trust or a debt 
is created. If intention is that money shall be kept or 
used as a separate fund for benefit of payer or a third 
person, a trust is created. City of Canby v. B., 192M571, 
257NW520. See Dun. Dig. 9875. 

Charitable trusts were not authorized in view of this 
statute until passage of Mason's Stats. 1927, §§8090-1 to 
8090-4. Lundquist v. F., 193M474, 259NW9. See Dun. Dig. 
9878. 

Termination and revocation of trusts. 19MtnnLawRev 
225. 

Reservation of control by settlor as rendering trust 
testamentary. 19MinnLawRev821. 

Spendthrift trusts. 21MinnLawRev80. 
8083. Who deemed to have legal estate in lands. 
The interest of a daughter under a testamentary trust 

devising real and personal property to a trustee with 
power to sell or mortgage and to pay the income to the 
daughter for life, and for a shorter period Under certain 

contingencies, held, not reachable by the daughter's 
creditors. 181M289, 232NW337. See Dun. Dig. 9928. 

8085. Limitation of preceding sections. 
One may contract with another to give him his prop

erty at his death, and if he falls to do so, and the cir
cumstances are such that compensation cannot be made 
justly In money, an action in the nature of one of spe
cific performance may be maintained and the property 
vested in the promisee or charged in his favor with a 
trust. Simonson v. M., 183M525. 237NW413. See Dun. 
Dig. 8789a(21). 

8086. Grant to one for money paid by another. 
Even iif money used by son to complete purchase of 

property was a gift from the father, still title vested in 
the father where property was conveyed to him at the 
son's request. 175M549, 221NW908. 

The evidence compels a finding that a thirty-year 
lease and a subsequent modification thereof, taken by 
the promoter of a bank to be organized, was not adopted 
by the bank occupying the premises leased, improving 
the same, and paying the rent; for the covenants con
tained in the lease to be performed by the lessee were 
such that the bank could not lawfully assume them. 
Veigel v. O'T., 183M407, 236NW710. See Dun. Dig. 2114. 
2114a, 2116. 

That a pastor may have paid the consideration for 
land conveyed to the trustees of a church and their 
successors in office does not create a trust in his favor. 
Board of Christian Service v. T., 183M485, 237NW181. 
See Dun. Dig. 9896. 

Statutory provisions affecting purchase money result
ing trusts. 18MinnLawRev575. 

8000. Purposes of express trust.—* » * » * • * 
6. For the beneficial interests of any person or 

persons, whether such trust embraces real or personal 
property or both, when the trust is fully expressed 
and clearly defined on the face of the instrument creat
ing it, provided that the trust shall not continue for 
a period longer than the life or lives of specified per
sons in being at the time of its creation, and for twenty-
one years after the death of the survivor of them, and 
that the ,free alienation of the legal estate by the 
trustee is not suspended for a period exceeding the 
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38090 CH. 60—USES AND TRUSTS 

limit prescribed in chapter 59. (As amended Mar. 
.28, 1929, c. 110; Mar. 18, 1931, c. 65, §1.) 

* * * * * * * 
Sec. 2 of Laws 1931, c. 65,. provides t h a t act shall be 

effective from its passage. * 
1. In general . 
An irrevocable t rus t creat ing a fund with which to 

pay premiums on policies on life of creator, with pro
vision tha t proceeds of policies should be distributed 
to children of creator after his death, held not invalid 
as creat ing a perpetuity. Wells v. C . (CCA8), 63F(2d) 
425, reviewing 19BTA1213. Certiorari granted 53SCR528. 
Rev'd 289US670, 53SCR761. 

In determining power of t rustee, not only language 
but purpose of t rus t and si tuat ion of par t ies in interest, 
are to be considered. Warner Hardware Co. v. S., 186M 
229, 242NW718. See Dun. Dig. 9888a. 

A trustee is forbidden, to purchase t rus t property for 
himself or to sell his own to the trust , but, if he does 
so, t ransaction is not void, but voidable at option of 
beneficiaries. Smith v. T., 190M410, 252NW423. See Dun. 
Dig. 9934. 

It is duty of a t rus tee to keep clear, distinct, and ac
curate accounts of his t ransact ions as t rustee. Id. See 
Dun. Dig. 9931. 

In action agains t him for accounting, burden of 
proof is upon trustee, and if records are absent or 
ambiguous, resul t ing obscurity or doubt will be resolved 
against t rustee. Id. See Dun. Dig. 9945. 

There was no prejudice in erroneously charging a 
t rustee with income on an item of real estate, when 
proper interest charge, which might have been, but 
was not made, is not shown to be less than income 
charge. Id. See Dun. Dig. 9941. 

A trustee, having purchased corporate stock belong
ing to trust , is properly charged with result ing profit, 
including dividends, and wi thout interest credit on mon
ey he paid for stock. Id. See Dun. Dig. 9934. 

Trustee t ransferr ing his own corporate stock to the 
t rus t is properly charged with the resul t ing loss. Id. 
See Dun. Dig. 9937. 

Where t rustee sold land, and in his deed therefor 
recited receipt of a stated money consideration, in 
absence of other records, tha t recital Is sufficient, prima 
facie, to sustain a finding charging him with sum stated 
in deed. Id. See Dun. Dig. 9939. 

I t is essential to a t rus t tha t there be separation of 
the legal from the equitable estate. Jul ian v. N., 192M 
13G, 255NW622. See Dun. Dig. 9875. 

The sole beneficiary of a t rus t cannot be its sole 
trustee, but one of several t rustees can be the sole ben
eficiary or one of several beneficiaries may be the sole 
trustee. Id. See Dun. Dig. 9925. 

Trus t company act ing as agent in handling funds has 
a r ight to sell the principal its own property if it does 
so openly. Id. See Dun. Dig. 200. 

Trustee in t rus t deed after bidding In the property 
a t foreclosure and holding it after expiration of period 
of redemption was in duty bound to t ake possession and 
manage property for bondholders and was liable for 
negligence in permit t ing persons to remain in possession 
without payment of rent. Sneve v. F., 192M355, 256NW 
730. See Dun. Dig. 9931. 

No damages were recoverable from t rus tee in t rus t 
deed for neglect to sue on guaran ty or for acts which 
prevented bondholders enforcing guaran ty where guar 
antors paid interest up to date they became insolvent. 
Id. See Dun. Dig 9931. 

A tes tamentary t rus tee is in duty bound to employ 
such diligence and prudence In care and management of 
t rus t estate as in general prudent men of discretion and 
intelligence in such mat ters employ in their own like 
affairs. Bowden v. C, 194M113, 259NW815. See Dun. Dig. 
9931. 

Supreme court having arrived a t same construction of 
t rus t agreement as court below from consideration of 
instrument alone. It Is immaterial tha t incompetent evi
dence was introduced. Towle v. F., 194M520, 261NW5. 
See Dun. Dig. 424. 

Trust instrument construed as intending tha t there be 
no division or distribution of any part of corpus until 
all income beneficiaries were dead. Id. See Dun. Dig. 
9889. 

Whenever possible a t rus t should be sustained when 
it can be done by any fair and reasonable construction 
of the instrument creat ing it. Stacey v. T., 19UM202, 264 
NW809. See Dun. Dig. 9888. 

Law requires of t rustee more than good faith and hon
est judgment; his judgment must be enlightened and 
guided by approved rules applicable to investment of 
t rus t funds, bearing in mind tha t same must be guarded 
carefully and invested cautiously. Champ v. B., 197M49, 
266NW94. See Dun. Dig. 9930. 

A trustee cannot purchase or deal in t rus t property 
for his own benefit or on his own behalf either directly 
or Indirectly. Malcolmson v. G., 199M258, 272NW157. See 
Dun. Dig. 9934. 

A t rus tee should be surcharged with assets purchased 
wi thout vouchers or record giving information respecting 
source and time of purchase. Id. See Dun. Dig. 9945. 

A t rus t agreement was enforceable in equity where 
there was delivery to an at torney, though t rus tee re -

. fused to act or to accept. Edgar ' s Trust, 274NW226. See 
Dun. Dig. 9884. 

Trust agreement executed by one having a lien on an 
estate in course of foreclosure was supported by con
sideration where heirs still had r ight to oppose confirma
tion of 'sale. Id. 

Evidence held to show t h a t t r u s t agreement was not 
obtained by fraud. Id. See Dun. Dig. 9930. 

Liability of corporate t rus tee for negligence in cer
tifying bonds. 15MinnLawRev477. 

Validity of imperfect gift as declaration of t rus t . 15 
MinnLawRev484. 

Insurance t ru s t as non- tes tamentary disposition. 18 
MinnLawRev391. 

Spendthrift t rus ts in Minnesota. 18MinnLawRev493. 
Methods of avoiding t rustee 's personal liability to con

tracts . 18MlnnLawRev860. 
Principal and income—amortization of premiums and 

accumulation of discounts with respect to bonds. 20Minn 
LawRev203. 

Validity and effect of exculpatory clauses in t rus t in
s truments . 20MinnLawRev2l(j. 

2. Implied or constructive trusts. 
Attorney redeeming from mor tgage foreclosure sale 

as t rus tee of mortgagors . Slagle v. S., 187M1, 244NW79. 
See Dun. Dig. 9598, 9607. 

There was no constructive t rus t in favor of son's wife 
In proceeds of policy where father furnished entire con
sideration for life insurance on son payable to estate, 
but forthwith assigned to father. Wunder v. W., 187M 
108. 244NW682. See Dun. Dig. 4812, 4813. 9916. 

Agreement of second mortgagee on compromise and 
satisfaction of second mor tgage tha t he would stay off 
and would not redeem from foreclosure of first mor tgage 
was not an agreement not to purchase land from first 
mortgagee after expiration of period of redemption. 
Newgard v. F., 196M548, 265NAV425. See Dun. Dig. 9915. 

Because of inherent improbabilities and evasiveness, 
evidence held insufficient in quali ty to wa r r an t reversal 
of a decision, refusing to establish resul t ing t rus t in 
postal savings certificates and bonds. Pearson v. H., 273 
NW677. See Dun. Dig. 9924c. 

3. Duration of trustN. 
A trustee, whose resignation has been accepted by 

court, its final account settled, and a new t rus tee ap
pointed, in interim between such appointment and quali
fying of new t rus tee is not an aggrieved par ty entitled to 
an appeal from order of court requir ing it to pay over 
t rus t funds in its possession. Malcolmson v, G., 199M 
358, 271NW4 55. See Dun. Dig. 9894. 

Trustee of assets of old bank for purpose of securing 
new bank tak ing over assets for three years, held en
titled to bring suit on note in assets after three-year 
period before accounting. Farmers Nat. Bank v. 13., 198 
M195, 269NW409. See Dun. Dig. 9891. 

6. Subd. 3. 
Tes tamentary t rus t conferring t i t le on t rus tee to real 

and personal property, with author i ty in the t rus tee to 
sell and mor tgage the land and invest the proceeds, and 
directing tha t the income be paid annually to tes ta tor ' s 
daughter dur ing her life, but, in certain contingencies, 
for a shor ter period, held valid, and creditors of the 
daughter cannot reach the property or the income while 
in the hands of the t rustee. 181M289, 232NW337. See 
Dun. Dig. 3854. 

Creditor 's r ight to reach beneficiary's Interest under 
Minnesota and similar s ta tu tes . 15MinnLawRev570. 

7. Subd. 4. 
If direction for an accumulation Is not a condition 

precedent to vest ing of gift, provision for accumulation 
does not render gift invalid, but where accumulation is 
a condition precedent to vest ing of gift in charity, and 
period of accumulations t ransgresses rule aga ins t r e 
moteness, gift is void ab initio. City of Canby v. B., 
192M571, 257NW520. See Dun. Dig. 9886b. 

8. Subd. 5. 
181M289. 232NW337. 
A tes tamentary t rus tee failing to faithfully discharge 

its duties could not properly charge fees for services, 
expenses and at torneys ' fees. Rosenfeldt 's Will, 185M 
425, 241NW573. See Dun. Dig. 9944. 

Evidence held to sustain finding tha t exchange of 
preferred for common stock by tes tamentary t rus tees 
was done with full knowledge of beneficiaries under de
termination of court t h a t it was for best interest of 
trust . Ferguson 's Will, 193M235, 258NW295. See Dun. 
Dig. 9929. 

Evidence held to sustain finding tha t purchase of 
corporate stock by tes tamentary t rus tee from t rus t es
ta te was not a direct purchase by such t rus tee from him
self as t rus tee and tha t beneficiary's purchase of pre
ferred stock was not a condition of or induced by dis
tr ibution of common stock. Id. See Dun. Dig. 9934. 

In order to obtain a secure investment yielding a rea
sonable income, a fiduciary such as a tes tamentary t rus 
tee is generally permitted to supplement, when and If 
necessary, funds of estate with other funds, thereby 
placing combined funds in same investment. Bowden v. 
C, 194M113. 259NW815. See Dun. Dig. 9931. 

A part icipat ing first mortgage t rus t certificate held to 
be within class of authorized investments of a tes ta
mentary trustee. Id. See Dun. Dig. 9931. 

In action against t rus tee by beneficiaries under a t rus t 
created in a will, al leging negligence and wrongdoing 
in administrat ion thereof and request ing a new inter
pretat ion of a provision of will and a surcharging of t rus 
tee's cccount, wherein t rustee prevailed in every respect, 

1022 



CH. 60—USES AND TRUSTS §8100 

t rus tee was entitled to recover reasonable at torneys ' 
fees paid in conduct of its defense. Andrist v. F., 194M 
209, 260NW229. See Dun. Dig. 9944. 

No tes tamentary t rustee may lawfully lend t rus t funds 
to himself, and this applies to a bank. Henton v. R., 194 
M524, 26.1NW8. See Dun. Dig-. 9937. 

Wha t law governs the validity of Inter vivos trusts of 
movables? 18MinnLawRev565. 

0. Subd. 6. 
See also notes under §8081, supra. 
The provisions of a t rus t created under subdivision 

6 cannot be changed by parol. 171M237, 213NW893. 
Where three t rustees of a business t rus t lease prop

erty, s igning lease "as trustees," and simultaneously 
therewith two of t rus tees execute, a wri t ten guaran ty 
personally guarantee ing performance of lease for first 
three years of eight-year term, as to t rustee not signing 
said guaran ty it is a question for jury whether i t was 
intended that t ha t one t rus tee was to be personally 
bound. Wm. Dindeke Land Co. v. K., 190M601, 252NW 
650. See Dun. Dig. 9928a. 

A contract executed by t rustees on behalf of a busi
ness t rus t is, like all other contracts, subject to the 
familiar rules for construing contracts. Id. 

If it be assumed tha t t rustee who did not sign gua r 
anty of lease is personally bound, he is as a mat ter of 
law released when lessor, cognizant of fact tha t such 
t rustee has resigned and tha t another has been elected 
in his stead, subsequently agrees to a modification of 
terms of lease with continuing t rus tees without con
sul t ing t rus tee who has resigned and without his 
knowledge or consent. Id. 

Trustee s igning personal guaran ty of eight-year lease, 
held not to be personally bound beyond three-year 
period. Id. 

A t rus t leaving income from fund to daughter for 
life and upon her death corpus in equal shares to off
spring, each offspring to receive one-half upon a t ta in
ing age of 25 years and other half upon a t ta in ing age of 
35 years, was valid. Jacobson v. M., 191M143, 253NW365. 
See Dun. Dig. 9882. 

Where insured abandoned his wife leaving impression 
of having committed suicide and married another in a 
dis tant city and formed a corporation with another per
son and each member of corporation took out a life in
surance policy making t rus t company beneficiary and 
legal owner of stock of corporation, insurance money 
going to wife of person first dying, and stock of corpo
ration to surviving business associate, there was created 
a conventional life insurance t rus t which was contractual 
and a transaction inter vivos ra ther than testamentary, 
and original wife of insured had no r ight to insurance 
money, if t rus t agreement contemplated tha t second wife 
should be beneficiary. Soper's Esta te , 196M60, '264NW 
427. See Dun. Dig. 9887. 

Testa.mentary t rus t held not invalid for reason tha t 
t rus tees had no active duties to perform, t rustees having 
power of sale of land. Stacey v. T., 196M202, 264NW809. 
See Dun. Dig. 9879. 

No part icular form of words is necessary to create a 
tes tamentary power to sell and convey realty, and a 
power of sale may be implied as well as express. Id. 
See Dun. Dig. 9886(22), 10298. 

Testamentary t rus t held to contemplate sale and con
veyance of land by t rustee. Id. 

Direction in tes tamentary t rus t to pay income to bene
ficiaries necessarily implied power to invest money. Id. 
See Dun. Dig. 9886(24). 

Will creat ing a t rus t in residue of tes tator 's estate, 
income to be distributed to widow and eight children or 
to grandchildren by r ight of representation, the principal 
to be distributed to beneficiaries in five-year installments, 
no title either in principal or income to vest in beneficia
ries until actual distribution to them, and beneficiaries 
to have no-power to assign, transfer, anticipate, or dis
pose of their interests prior to distribution, created a 
valid spendthrift trust , both as to corpus and income of 
t rus t estate, which protected same during transmission 
to and until actually received by beneficiaries. Brickson 
v. E., 197M71, 266NW161. See Dun. Dig. 9890. 

Neither corpus nor income of spendthrift t rus t could be 
reached to satisfy claims for alimony or support money 
for children. Id. . -

Church held to have acted within terms of gift for 
hospital purposes in delaying construction of building 
dur ing period of high prices and in changing plan during 
a period of depression, and there was no such unreason
able delay as to require forfeiture of bequest or declara
tion of a resul t ing t rust . Wyman v. T., 197M62, 266NW 
165. See Dun. Dig. 10287. 

Trust deposit is valid unless disaffirmed by depositor 
in his lifetime or set aside for fraud or incompetency. 
Coughlin v. F., 199M102, 272NW166. See Dun. Dig. 9886a. 

Right of support as condition upon cestui 's living on 
t rus t property. 20MinnLawRev322. ' 

Effect of s ta tu tes against accumulation on validity of 
a chari table t rus t for accumulation. 33MichLawRevl287. 

8090—1. Express trusts for charitable, benevolent, 
etc. 

A bequest to a church for promotion of foreign and 
inner missions was not invalid because it authorized 
court to exercise judicial cy pres doctrine. Lundqulst 
v. F.. 193M474, 259NW9. See Dun. Dig. 9885. 

Bequest to a church for promotion of foreign and 
inner missions is valid under this act. Id. See Dun. Dig. 
9878. 

Bequest to church for promotion of foreign and inner 
missions was valid though will was executed before the 
passage of this act, will being ambulatory and effective 
only as of date of death. Id. See Dun. Dig. 10204. 

In view of §8081, abolishing all t rus ts not expressly 
authorized, charitable t rus ts were not upheld in this 
s ta te until passage of this act. Id. See Dun. Dig. 9878. 

8090—2. Same—Validity and construction. 
Bequest to church for promotion of foreign and inner 

missions held not invalid for indeflniteness or uncer ta in
ty of beneficiary. Lundquist v. F., 193M474, 259NW9. See 
Dun. Dig. 9885. 

No charitable t rus t is invalid because It violates rule 
against perpetuities. Id. See Dun. Dig. 7480. 

8091. Devise of lands,, when it creates only a 
power. 

Wells v. C . (CCA8), 63F(2d)425. reviewing 19BTA213: 
note under S8090. Certiorari granted 53SCR528. Rev'd 
289US670, 53SCR761. 

8092. Profits of lands held in trust, etc. 
Wells v. C. (CCA8), 63F(2d)425, reviewing 19BTA1213: 

note under §8090. Certiorari granted 53SCR528. Rev'd 
289US670, 53SCR761. 

Will leaving residue in trust , income to be distributed 
to widow and children or grandchildren, held to create 
a valid spendthrift t rus t both as to corpus and income, 
which could not be reached to satisfy claims to alimony 
or support money for children. Erickson 'v. E., 197M71, 
267NW426. See Dun. Dig. 9886. 

8098 . Express trust a power in trust, when. 
Wells v. C, (CCA8), 63F(2d)425, reviewing. 19BTA1213; 

note under §8090. Certiorari granted 53SCR528. Rev'd 
289US670, 53SCR761. 

8095. Trustees of express trust to possess estate. 
Any recovery in an action to have the purposes of a 

t rus t carried out must be for the benefit of the t r u s t 
es ta te as such and not for the benefit of plaintiff per
sonally. Whitcomb V. W., 176M280, 223NW296. 

A beneficiary has no legal or equitable interest In 
specific property held by a t rus tee to be sold a t the dis
cretion of the t rus tee with the approval of the district 
court, the proceeds to be reinvested in case of sale and 
the income therefrom to be distributed to various benefi
ciaries. McWhinney v. G., 183M141, 235NW676. See Dun. 
Dig. 9928(95). 

8097 . Interest not disposed of. 
Where compensation is commuted under §4285, and de

pendent beneficiary dies before receiving whole sum 
placed in t rus t for his benefit under §4286, depositing 
insurer may not recover balance unexpended at t ime of 
beneficiary's death. Employers ' Mut. L. Ins. Co. v. E., 
192M398, 256NW663. See Dun. Dig. 564, 9891a. 

Two instruments whereby one of three brothers as
signed his interest as beneficiary under his father 's life 
insurance to the other two brothers, and they in turn 
agreed to pay first brother $50 a month as long as he 
should live or until the fund was exhausted, held to
gether to create a trust , and on death of brother, the 
unexhausted portion of the t rus t fund passed to his heirs. 
Jordan v. J„ 193M428, 259NW386. See Dun. Dig. 9J87. 

8098. Trust interest—assignable when.—No per
son beneficially interested in a trust for the receipt 
of rents' and profits of the lands can assign, or in any 
manner dispose of, such Interest; provided, the power 
to sell and/or sign and/or transfer such beneficial 
interest shall in no manner be abridged or curtailed, 
where such beneficial interest in the first instance 
shall have been acquired by purchase; but the rights 
and interest of every person for whose benefit a trust 
for the payment of a sum in gross Is created are as
signable. (R. L. '05, §3257; G. S. '13, §6718; Mar. 
18, 1931, c. 66, §1.) 

Sec. 2 of Laws 1931, c. 66, provides tha t act shall take 
effect on i ts passage. 

8100 . Powers of district court)—Sale Mortgage 
and lease, etc. 

An order accepting the resignation of a trustee, set
t l ing his account and directing him to pay over funds in 
his hands to his successor, Is a final order affecting sub
stantial r ights in a special proceeding and appealable 
as such. Rosenfeldt's Will, 184M303, 238NW687. See 
Dun. Dig. 302. 

Allowance of $600 for services of trustee and his a t 
torneys in resist ing beneficiary's efforts to surcharge of 
trustee 's account, which resulted in a surcharge of $2,500 
and interest thereon, is unreasonable and unjustified, and 
must be eliminated and not allowed. Drake's Will, 195 
M464, 263NW439. See Dun. Dig. 9942, 9944. 

Additional compensation allowed was not excessive 
for services shown. Id. See Dun. Dig. 9944. 
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The t rus tee did not forfeit his r igh t ! to compensation 
because of the fact t ha t he resisted beneficiary's success
ful effort to have his final account surcharged as to an 
Item. Id. 

Fac t s held not to br ing case within rule that , where a 
t rus tee has been guil ty of fraud, bad faith, or inexcusable 
negligence in management of t rus t property, he should 
not be allowed any compensation. Id. 

Allowance for services of t rus tee in connection wi th 
unauthorized investment was error. Id. 

Fac t t ha t t rus tee -had charged in his annual accounts 
and received) $150 per year to cover actual office and oth
er expenses in managing t rus t property did not amount 
to a waiver of a claim for an additional sum as compen
sation for his services when he made his final account. 
Id. 

Deviation from expressed terms of t rus t . 20MinnLaw 
Rev447. 

8 1 0 0 - 1 . Sale, m o r t g a g e , p ledge , l ease , etc . , of 
p r o p e r t y he ld i n t r u s t , e t c . 

Beneficiary of t rus t held estopped from a t t ack ing ex
change of proper ty by t rus tee . Warne r Hardware Co. v. 
S., 186M229, 242NW718. See Dun. Dig. 9936. 

Where executor embezzled t rus t fund and fraudulently 
had himself appointed t rus tee and led beneficiary for 
some years to believe tha t he had fund as trustee, bene
ficiary when discovering fraud had r igh t to have a t r u s 
tee appointed for fund to br ing action upon bond of exec
utor, since beneficiary had no cause of action himself 
aga ins t executor for failure to pay over or account for 
t r u s t funds. Shave v. TJ., 199M538, 272NW597. See Dun. 
Dig. 3580k. 

Trustees l iquidating t rus t funds created in reorganiza
tion of bank may borrow money from the reconstruction 
finance corporation and pledge assets of t r u s t as col
la teral to loan. Op. Atty. Gen. (29a-12), Aug. 30, 1934. 

Oral par tnership agreement for purpose of dealing in 
land. 19MinnLawRev581. 

8100-2 . S a m e — L e a s e s — A u t h o r i t y of t r u s t e e — 
O r d e r of c o u r t fo r lease . 

Transactions involving purchase of bonds by t rus tee 
without conforming to s tandard of duty are voidable a t 
election of beneficiaries. Malcolmson v. G., 199M258, 272 
NW157. See Dun. Dig. 9931. 

Burden of proving t h a t his actions conformed to s tand
ard of his duty falls upon t rus tee and not upon bene
ficiary on petition by t rus tee for allowance of final ac
count and discharge. Id.- See Dun. Dig. 9945. 

8100-11. Appointment of trustee.—Upon petition 
of any person appointed as trustee of an express trust 
by any will or other written instrument, or upon peti
tion of any beneficiary of such trust, the district court 
of the county where in such trustee resides or has his 
place of business, shall consider the application to 
confirm the appointment of the trustee and specify 
the manner in which he shall qualify. Thereafter 
such district court shall have jurisdiction of such trust 
as a proceeding in rem. (Act Apr. 15, 1933, c. 259, 
81.) 

Trustees liquidating trust funds created in reorganiza
tion of bank may borrow money from the reconstruction 
finance' corporation and pledge assets of trust as col
lateral to loan. Op. Atty. Gen. (29a-12), Aug. 30, 1934. 

8100-12. Trustee to file Inventory.—Any trustee 
whose appointment has thus been confirmed shall file 
with the cleric of said district court an inventory con
taining a true and complete list of all property re
ceived by the trustee belonging to the trust estate. 
Thereafter such trustees shall render to such court 
at least annually a verified account containing a com
plete inventory of the trust assets and itemized prin
cipal and income accounts. (Act Apr. 15, 1933, c. 259, 
§2.) 

Trial court did not abuse its discretion in refusing to 
set aside orders al lowing and confirming annual account 
of a t rus tee in order t h a t beneficiary, who had consent 
to such order, could file objection to the account. 
Fleischmann v. N., 194M227, 234, 2C0NW310. See Dun. 
Dig. 5108. 

No allowance for expenditure is proper to a t rus tee 
wi th respect to securities purchased by t rus tee wi thout 
complying with s tandard of duty of a t rustee. Malcolm-
son v. G., 199M258, 272NW157. See Dun. Dig. 9931. 

8100-18. May apply to court for Instructions.-—Any 
trustee whose appointment has thus been confirmed, 
at any time thereafter may petition the court for in
structions in the administration of the trust or for a 
construction of the trust instrument, or upon or after 

the filing of any account, for the settlement and al
lowance thereof. Upon the filing of such petition the 
court shall make an order fixing a time and place for 
hearing thereof, unless hearing has been waived in 
writing by the beneficiaries of such trust. Notice of 
such hearing shall be given by publishing a copy of 
such order one time in a legal newspaper of such 
county at least 20 days before the ,date of such hear
ing, and by mailing a copy thereof to each party in 
interest then in being, at his last known address, at 
least 10 days before the date of such hearing or in 
such other manner as the court shall order and if 
such court shall deem further notice necessary it shall 
be given in such manner as may be specified in such 
order. Upon such hearing the court shall make such 
order as it deems appropriate, which order shall be 
final and conclusive as to all matters thereby deter-
miued, ai.d shall be binding in rem upon the trust 
estate and upon the interests of all beneficiaries, vest
ed or contingent, except that appeal to the Supreme 
Court may be taken from such order within 30 days 
from the entry thereof, by filing notice of appeal with 
the clerk of district court, who shall mail a copy of 
such notice to each adverse party who has appeared 
of record. (Act Apr. 15, 1933, c. 259, §3.) 

While tes tamentary t rus tees are under direction of 
court, they are not officers of court. McLaughlin v. M., 
192M203, 255NW839. See Dun. Dig. 9927. 

Where discretion is conferred upon tes tamentary t r u s 
tee in respect of exercising of a power, exercise thereof 
is not subject to control by court, except to prevent 
abuse by t rus tee of his discretion. Ordean's Will, 195M 
120, 261NW706. See Dun. Dig. 9927a. 

Only a t rus tee whose appointment has been confirmed 
under §8100-11 can petit ion under this section, and in 
absence of such confirmation an order pursuant to peti
tion for allowance of final account and discharge from 
duties as t rus tees is not included in provisions of section, 
and a respondent cannot avail himself of 30 day limi
tation provided for appeal. Malcolmson v. G., 199M258, 
272NW157. See Dun. Dig. 9945. 

8100-14. Guardian may be appointed.—If any per
son upon whom the court has ordered that personal 
service be made is a minor or otherwise incompetent 
to act in his own behalf and has no general guardian 
within the state, or if any party in interest is unas
certained or not in being, or unknown to the trustee 
or outside the State of Minnesota, the court itself 
shall be deemed to represent such person or persons, 
but may, upon the application of the trustee or any 
other person interested therein, appoint a guardian 
ad litem for any such minor or incompetent person. 
(Act Apr. 15, 1933, c. 259, §4.) 

8100-15. Application.—This Act shall not apply 
to trusts in the nature of mortgages or to trusts com
monly known as voting trusts. The word "person" 
as used herein shall refer to an artificial as well as to 
a natural person. (Act Apr. 15, 1933, c. 259, §5.) 

In action by holder of t r u s t certificates aga ins t t r u s 
tee for conversion because it foreclosed and bid in t rus t 
property wi thout plaintiff's knowledge or consent there
by releasing guarantors , plaintiff is not entitled to re 
cover where guaran tors were insolvent a t t ime their ob
ligation matured. Sneve v. F., 195M700, 261NW700. • See 
Dun. Dig. 6145 (10). 

8100-16 . Not t o l i m i t jurisdiction of t o u r t . — 
N o t h i n g in th i s Act con ta ined sha l l be deemed to l imi t 
or a b r i d g e t h e power or j u r i sd i c t ion of t h e d i s t r i c t 
cour t over t r u s t s a n d t r u s t e e s . (Act Apr . 15 , 1933 , 
c. 259 , §6.) 

8 1 0 1 . Effect of m i sconduc t of t r u s t e e s . 
Trustee held to have power to exchange proper ty for 

other propert ies and cash. W a r n e r H a r d w a r e Co. v. S., 
186M229, 242NW718. See Dun. Dig. 9936. 

8 1 0 3 . D e a t h of t r u s t e e — T r u s t , h o w executed . 
While district court may become temporary repository 

of t i t le in case of a vacancy ar is ing in a t e s t amenta ry 
trusteeship, there can arise no liability of the court or i ts 
judges under covenants of a lease which happened to 
be par t of the t rus t property. McLaughlin v. M., 192M 
203, 255NW839. See Dun. Dig. 9928. 
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