t
i
'

GO,

Bt

E)

|

MASON’S
MINNESOTA STATUTES
1927

PUBLISHED UNDER THE TERMS OF THE CONTRACT MADE BY THE
STATUTE COMPILATION COMMISSION FOR THE PUBLICATION OF
THE GENERAL STATUTES OI" 1923

A

EMBRACING THE ORGANIC LAWS, THE CONSTITUTION, AND THE STAT-

UTES CONTAINED IN THE GENERAL STATUTES OF 1923, EXCEPT
THOSE WHICH HAVE BEEN REPEALED OR SUPERSEDED
BY THE SUBREQUENT LEGISLATION O 1925
AND 1927 :

AND ALSO EMBRACING LAWS OMITTED I'ROM THE GENERAL STATUTES
1923, AND THE LAWS OF THE 1925 AND 1927 SESSIONS OF THE
LEGISLATURE UNDER APPROPRIATE CLASSIFICATION.

COMPILED AND EDITED BY THE EDITORIAL STAFF OF THE
CITER-DIGEST COMPANY

WILLIAM H. MASON,
Editor in Chief.
MARTIN 8, CHANDLER,
RICHARD O. MASON,
Asgistant Editors.

Citer-Digest Company
S8t. Paul
1927




CIVIL ACTIONS

CHAPTER

CIVIL ACTIONS

One form of action—Parties how styled

Parties, §§ 9165-9184,

Real parly in interest to sue When one may sue
or defend for all .........¢ccoveiiiiiiann, e
Action by assignee—Setoff saved—}lxceptmn
Executor, trustee, ete., may sue alone
-Married women may sue or be sued glone .......
Infants and insane persons—@Guardians ad litem..

How appointed—Notice ........ccioin v innann

Parent or guardian may sue for seductlon ......

Parent or guardian may sue for injury to child
or ward—Bond—Settlement .......... ... ...

Deserted wife may sue and defend in husband‘

name , .
Joinder of parties to mstrument o
Surety may bring action .........cvivivnnnn
Action not to abate by death, etc—Torts.......
Exemption from civil action .
Actions against receivers, etc.,
How tiried and judgment, how satlsﬂed
Actions against partneasrship, ete............
Bringing in additional nartieg
Contents of order—How served, ete.
Joinder of connecting carriers
Pleading and proof :

Limitation of Actions, §§ 9185-8205.

General rule—Exceptions .....
Bar applies to state, ete. —-EXCE_Dthl'lS
Recovery of real estate, fiftecn years
Foreclosure of real estate mortgages ...........
When time begins to run—Conine ncement of pro-
ceedings
Judgments, ten years ... .....i..ee.a.. e,
Various Ccases, SiX ¥eATS ...ttt
Apgainst sheriffs and others—uF‘orfeitures. three
rears . . .
Various actions, tWo VeATS ... .vet e ncannn
Local improvement certificate of certam cit1e3—
Two years—Lien supersaeded
Action to be commenced within one year....... .
Action upon judgment from 0. 8, court ....
Mutual accounts ............. P
For a penalty given to progecutor ..............
When action deemed begui—Pendency
Hifect of absence from state ....................
When cause of action accrues out of state......
Periods of disability not counted ........... .

Period between death of party and granting of
letters . .

New promise -nust be in wr'tlng .....
New action in case of r-versal ....... e eeniaaes
Venue, §§ 9206-5214.
General rule—Exception ....... ... . .ot
Actions relating to land, situs to govern...... .
Official misconduct, ete.,, where cause arose......
Bail bonds .. vr et i i e it e .-
Cogt of bond—Recognizances—Non-residents.....
Replevin ........ v iadiinaanas et
Actions by or for the Qtate.............. ........
Actions for' WAEES . ciuiieruriianiaia s

Other cases;Remdenéé.of defendant‘—Remdence
of corporations

Change of Venue, §§ 9215-9223.
As of right—Demand

By order of court—Grounds................
Action on contractor’s bond........... ... ...,
Interest or bias f judge................. ...
Actions in municipal court...............
On appeal from justice court............. T

Affidavit of prejudice or bias of judge..........
Expenses to be paid by county in which action

was commeneed ... e aaeaan, e
Tao be first paid by county in which action is tried

Summons—Appearance—Notices, Etc.,
88 9224-9245,
Actions, how begun .......iiiiiiiiniriinann
Requisites of summons—Notice .......0iuvurs ..
Summons, by whom served—Fees, etc......

Service of complaint—Appearance, ete....

Sec.
9164

9145
9166
9167
9168
9169
9170
o171

9172

9173
9174
9175
9176
9177
9178
9179
9180
09181
9182
9133
9184

9185

92ib
52186
9211
9218
9219
9220
9221

9222
0223

9224
9225
9226
9227

Service of summons—On natural persons.........
On public corporations, ete.. ... ... ... PR
On the state ........... e e
On private corporatinis . ....uvviievaia, PN
Service of summons and notice on exXpress eom-
panieg .., .i.ieriaeaan [ terraeaa s .
On railway companies ... .ttt eraans
Service by publicatien — Personal service out or
state .......... et eeteteiiai e n . .
Th WhRt GASEE . vuvvrvrone inenervrnanasn s e
When defendant may defend—Restitution...... .
Proof-0f Service ....vciioeint i e
Jurisdiction, when acquired—Appearance. .
Appearance and its effect................ Can
Service of notices, ete.. ... il et
Same—Personal e, e
By Mail it it e
Defects dlsregarded —_ Amendments extensions,

ate. L.oLaaaaas
Pleadings, ete., to be filed—Penalty..,............
Assessment of damages without answer, . -

§§ 0246-9248.-

Motion and Orders,

Deofined—~Service of notice
Motions, etc.. where noticed and heard..........
KEx parte motions

Pleadings, §§ $%249-9283.

Pleadings, ete, how regulated...................
Contents of ecomplaint .......... . ..o o
Tremurrer to complaint—Grounds................
Requisites—Waiver
Contents of answer
Requisites of a corporation—Pleadmg does not

admit ... e e e tia e
‘Several defences, ete. , how pleaded—Answer and
AemUurrer ......cccrvetiniaractarinrrres e
Judgment on defendant's default.......... e

Demurrer c¢r reply to answer
Failure to re_plv-—Judgment
Zham and frivolous nleadings.
QUpplemental pleadings
Interpleader .....
Depegit when no actlon
Intervention
Consolidation—Separate
together ........
Subscription and verlﬁcatlon ....................
T'leadings liberally construed.............0v0v--.
Trrelevant, redundant and indefinite pleadings...
Avermenis, when deemed admitted......... .
Judgment, how pleaded—Proof
Ordinances and local statutes................... .
Incorporation, pleading and proof............ e
Co-partnerships—Proof as to members ........
Conditions precedent

Ttems of account, how pleaded.......... .
Pleadings in slinder and libel...............
Answer to action for distrained animals........
Joinder of causes of actions.....................
Unknown defendant, how designated....... e
Amendments of course, and after demurrer......
Amendment by order ............ 0 00
Vaﬂlance——Amendment—Exceptions

Failure of proof .......

Lixtension of tlme—-Rellef aagmqt mlstakes ete.
Vacating real estate Ju.dgment—\‘hthm what time
Unimportant defects disregarded.................

Issues and Trial, §3% $286-9292.

Terms defined
Issues, how joined
Issues, how tried-—-Right to jury trial............
Trial of cases in counties wherein no term of

court is held annually..... ... ... i
Of law, how brought to trial................ ...
Order of tnal-—-Absence of parties...............
Continuancs . ....-c.vveseneonanannn e em e

Jury Trials, §§ 9293-9310.

Jury, how impaneled—Ballots—Rules of court—

Examination—Challenges
Challenges
Order of trial
View of premises—Procedure.............00ae.un

93

Sec,
9228
$229
9210
%231

5232
9233

9234
9235
3236
9237
52338
9239
0240
5241
9242

6243
n244
92435

9246
9247
9248

0249

9261
9263
0264

9234
9285

9286
G287
9288

9239
9290
9291
9205

0293
9294
9295
9296




C. 77

Sickness of juror—Focd and lodgmg. eaiaena,

Requested instructions .......... . et

What papers jurors may take............. 000an

Verdict when received—Correcting same—Pol[ing
JUTY ciinvrnaniinenian

Five-sixths of jury may rendfu verdxct etc e

How signed
Verdict general and special......
Interrogatories—Special findings

Fellow servant, when named in verdict......
Jury to assess IreCOVerY.......eioeevrvnecrriiiare
Verdict in replevin .......uiieeervarnnrecnnaea

Receiving verdict
Enstrles on receiving verdlct—Reservmg case—

tay
Trial by jury, BOW WAIVEG. o v vnerrrnnennns

Trial By The Court, §§ 9311-9315,

Decision, how and when made....... Crisi e
Proceedings on decision of issue of law..... P
Court always open—Declsions out of term.... .

Trial unfinished at end of term. . .....cuvuv.a-
Trial in vacation by consent...

Trial By Referees, §§ 9816-9319,
Reference by consent Fees when paid by the

LR TT L o T
Compulsory reference, when et e e
Selection of referees———MaJorlty may act. e

Trial and report—Powers—Effect of report

Geeral Provislons, §§ 95320-9224,

Minors may be excluded, when..... e h e
Dismissal for delay ..., . cviiennnsncas PP
Dismissal of action .............. i
Offer of judzment—Costs.......uunus e

Tender of money in lieu of Judgment...: .......

New Trials, §§ 9325-9330.

Grounds—Presumption on appeal ............ P
Basis of motion .......... P
Exceptions to rulmg‘, order, declsion or instruc-

tion of court ........... ...,
“Bill of ext::ta-l:utwn‘I and “case” deﬁned ..........
Bl of exceptions or case, how and when settled
Same—When judge incapacitated, etc...........

Replevin, §§ 9331-9341,
Possession of personal property, how claimed....
Affidavit .........
Bond and sureties Ce
Requisition to sheriff—Service and return.. ......
Exception to sureties—Rebonding

Justification of sureties ... ..................
Delivery of property—“fa!ver of Just[ﬁcatwn e
Proceedings when property is concealed.........
Preperty, how kept, and when delivered by sheriff
Claim of property by third person..... Cerremaaas

Plaintiff and suretieg first liable in action for tak-
ing

Attachment, §§ 9342-9355.
When and In what cases allowed.....
Contents of affidavit e
Conditions of required bond..............
Issuance, contents and scope of writ...
Execution of writ ..... e a
Inventory, service, and return...........
Perishable nroperty to be SOIQ—CI‘PdltS, etc, col-
lected ..
Judgment for plamtlff how satisfled.
Motion to vacate .........iiiiiiiiiiiie . ..
Attached property retaken, when—Damages.....
Batisfaction, discharge, ete. +—Real estate........
Same—Personal property ......... e
Same, when aclion js abandoned.................
Attachments and releases—Record and 1ndex

Garnishment, §§ 9356-9284,
Affidavit—Garnishee summons—Title of action...
Proceedings In justice eocurt............... IO
In district court ..... .. coiiiceiananan
Effect of service on garniqhee—F‘ees e

Property subject to garnishment.
Property subject to garmshment—-Money due

from Highway Department—Procedure...,..
In what cases garnishment not allowed.....
Examination of garnishee .......
Garnishment of corporations rrrer et
Munijcipal corporations, etc.—Procedure... .
‘When property garnished exceeds claim.. .
Claimant of property to be joined................

Proceedings when debt or title is disputed.....
Time for appearancs in garnishee proceedings.

When rendered—Discharge—Transfer of action.
Proceedings when venue is changed.......,.....
Who may take diciosure......

Ses,
9245
3205
9299

9300
2301
9302
9303
9304
9306
8306
0307
9308

9309
9310

9360

oo 9360-1

9361
9362
$363

9369
9370
9371

CIVIL ACTIONS

Disclosure befcre return day..... e
Amount of judgment—Tffect ... .
Duty and rights of garnishee....................
Court may determine value, make orders, ete....
Proceedings when garnishee has lien............
Garnishee not liable for destruetion.............

Ifeas and allowances of garnishee...............
Plaintiff’s costs limited .......
Minimum judgment in justice and dlstrmt court
Discharge not & DA ... ..o ittt ianriraa, e
Garnishmernt by defendant ............ ereiae e

Discharge of attachment or garnlshment. e
Appeals .......

How issued .........
Temporary injunction when authorized e
Notiea of application—Restralning order. ...
Bond required—Damages, how ascertained. ..

Recelvers, §§ $389-93951.

When authorized ......
Court may order deposit, ete.........
Receivers bonds to run to state.............. PN

Judgment, §§ 9352-9415,

AMeasure of rellef granted......
Judgment between parties and aaginst severa.l

defendants ......
Same, how signed and entered—Contents .....
Judgment in replevin ....... .. .00, Ceiaraeenena
Trehie damages for trespass P ‘e
Iumages for libel ......

Judgnient after death of party....‘
Judegment roll, how made up
Lien of mdgment
New county—Dmcketing old judgments

tate tax judgment ........ ... [
Same-~Federal court Judgment s ..
f.ien discharged by deposit of money, when. .

Assignment of judgment—Mode and effect..

Judgments, procured by fraud, set aside by actlon
How discharged of record......... Cens
Zatisfaction and assignment by state e
Payment and satisfaction by clerK.......... .00
Discharge of judgments against bankrupts......
Joint debtors—Contribution and subrogation....
Several judgments against joint debtors.......
Discharge of jeint debtor..
By confegsion—On statement .....
On plea ........
Submission witiout actlon

Execuiions,

5§ 9416-9448.

When enforced f e ser e Cem s [P
Judgments, how enforced
Kinds of execution
Execution, how issued—~Contents .
When .returnable—Inventory .....

HExecution after death ...........

To what county, etec.........

LExecution against property, how executed e
T.eVY 0N IMONEY +uveesonestncstsntonaraann N
What may be levied on, ete. ... v,
Levy on property subject to judgment lien......
Levy on personalty ................c..0.
Levy on bulky articleS......cooveivuriininnes e
On other personal Property........ceieeivarenns
Certificate to be furnished officer.......... .. ...
On pledged or mortgaged chaftels....... eviasas
On growlng erops, etc.........vivuenun .

Notice of sale ..iovecveenana.
Service on judgment debtor....
Sale, when and how...

Sale of corporate stock, ete..... ... .. L, .
Certificate of sale of realty.............. PR
Certificates of sale legalized............ ... ...
Interest of purchaser subject to attachment or
judgment ......c--.-. et
Redemption of reality .................
Order of redemption, ete........ e eeseenaes e
Redempiion, how made .......cccivseannnnans

Certificate of redempt;lon—Effect of redemptmn
Sale trregular or judgmant reversed..........
Redemption pending actlon to set aside eYecuticon
sale
Stay of ecxecution on money judgment..
Property exempt ..........
Levy on property In excess of exemption........

Supplementary Proceedings, §§ 9445-9455,
Person indebted may pay sheriff............

Order for examination of debtor..... Camraar e
Warrant against debtor ..... .0 vieiieiaian
Examingtion .....cciceiiriniasinsininiiaas
FProperty applied to Judgment—Recelver ete....
Adverse claimants, etc. ... i viiiiiiniiiaiaa, .
Person indebted may be examined e raean

1794




C. 77

9164. One form of action—Parties how styled—The
distinction between actions at law and suits in equity,
and the forms of such actions and suits, are abelished.
There shall be in this state but one form of action
for the enforcement or protection of private rights
and the redress of private wrongs. This shall be
called a civil action, and the party complaining shall
be styled the plaintiff, and the adverse party the de-
fendant. (4052) [7673] :

1-162, 136; 6-420, 284; 14-394, 300; 21-308, §4-505, 67+
$37; 72-143, 754122; 77-20, 794587 B6-365, 904767,

121-296, 141:181; 122-152, 1424143; 124-1%5, 1441942;
150-459, 18541019,

The distinction between actions at law and suits in
equity is abolished and parties liable upon the s=ame
obligation may all, or any of them, be included In the
same action. 210466,

An “equitable defense” defined, 157-161, 1951898,

An action in equity to cancel an insurance policy will
not lie after the death of the insured, for then the
ingurer has an adequate remedy at law by way of de-
fense to an action on the policy, and because the bene-
ficiary would be unjustly deprived of a jury trial. 157—
253, 1954913,

Plaintiff cannot now waive the tort and recover for
money had and received, for the probate court has ex-
cluslve jurisdiction of claims agianst the estate of de-
cedents arising under implied or quasi contracts for the
payment of money., 158-14, 1564655,

The complaint and the course of trial do not justify
a claim that this is an actlon to recover damages for
fraud and deceit, in which it is not necessary to pro-
ceed In the probate court. 138-14, 1984655,

An action to have contract and other papers declared
a mortgage, and for the foreclosure of such mortgage,
but judgment stayed awaiting the outcome of another
action for personal judgment on notes secured by such
mortgage, so that the amount thereof may be impressed
ag a lien upon the mortgaged property, is not subject to
demurrer on the ground that anotheér action is pending
between the same parties for the same cause; and it is
held that the nature of the two actions is essentalily
different, though they relate to the same subject-mat-
ter. 158-231. 197+277.

The action for money had and received is a remedy
wherelby one municipality may recover from another tax
money which in equity and good conscience belongs to
the former. 158-271, 1974266.

Complaint construed as one for the recovery of money
only, and not one for speciflc perfromance, and as such
it stated a cause of action to recover an intermediate
and independent paymert maturing on & contract for
deed. 160-414, 2004481

Complaint construed as stating a cause of action in
tort arising cut of a wrongful interference with the con-
tract relation of others causing a breach thereof. 161-

522, 2014226,

Reformation and enforcement. 162-159, 2021448,

The general rule in actions at law is that the rights
of the parties are determined as of the time of the be-
ginning of the action. In thls respect a suit in equity
stands on a different footing., the general rule being
that, to serve the ends of justice, equity will adapt its
relief to the state of facts existing at the time ot the
determination of the suit. 2094557,

Reformation rather than recission is the proper
remedy, where the parties to & contract and conveyance
of a residence property agreed from the siart upon the
identity of the property and its boundaries but through
mutual mistake supposed that i* had a frontage of 31
feet, whereas the actual frontage was only 28.87 feet.
210142

Misrepresentation &3 to financial responsibility of a
purchaser in an executory contract providing for the
payment of the purchase price in future installments,
such purchaser to be in possession, is ground for rescis-
gion by the seller. 2104149.

A claim for damages caused by the destruection of
leased property, due to the lessee's failure to exercise
the degree of care required by the lease, and his Ina-
bility to rstore the property at the expiration of the

term, constitute one caase of actinn, which cannot be
split up into several suits. 213454,
PARTIES

9165. Real party in interest to sue—When one may
sue or defend for all—Except when otherwise express-
ly provided by law, every action shall be prosecuted
in the name of the real party in interest; but this
section shall not authorize the assignment of a thing
in action not arising out of contract: Provided, that

CIVIL ACTIONS

§ 9164

when the question is gne of common or general inter-
est to many persons,”or when those who might be
made parties are numerous, and it is impracticable to
bring them all before the court, one or more may sue
or defend for the benefit of all, (4053) [7674]

3. In general.

No competent evidence showed plaintiff not to be a
real party In interest, nor did the court err in refusing
defendant, in the third trial of the case, leave te amend
the answer s as to allege that she was net such a
patry. 161-437, 2014626.

A stranger to an action can take no part therein,
except to intervene or make an application to become
a party thereto. 1§2-247, 2024489,

Where the award to the employe is paid by an insur-
ance company, pursuant to a policy held by the city,
and the city has paid nothing, it has suffered no dam-
age, is not the real party in Interest, and cannot main-
tain an action against the nhegligent third party who
caused the injury. 163-54, 2034622,

Neither the employer nor his insurer is a necessary
party to an action against a Lhird party whose negli-
gence caused the injury or death of the employee, it is
optional with the empleyer. 163-340, 2064714

The United States was the proper party to maintain
an action for the destruction of growing timber by fire
negligently set by defendant where the land, on which
the timber was destroved, is held by an Indian under a
restricted patent prohibiting the patentee from selling,
leasing, or in any manner alienating the land without
the consent of the President, It appearing that such
an action had been brought in the proper federal court,
this action in the state court was rightly dismissed.
166—14, 2064939

An order substituting the Agent of the President as
party defendant, in a suit pending against a railway
company for death by wrongful act at the time of the
termination of federal contrel, made more than two
vears thereafter, is violative of § 206a of the Transpor-
tation Act of February 28, 1920 (Mason’s Code, Title 495,
§ T4), requiring suits to be brought within two years.
166126, 207423.

An action for rescigsion may be maintained against
one who has made a contract for an undisclosed prim-
cipal. 166-195, 2074305,

Plaintiff, grantee in a trust deed, whose tenants were
gi]??tggg by defendants, was entitled to maintain action.

+549,

1. Held real pariy in interest—An assignee, legal or
equitable, of a thing in action (1-162, 136: 2-44, 32; 3-
332, 232; 5-252, 283; 14--145, 113; 15-132, 99; 35-434, 29+169;
36-198. 304879; 46-183, 48+4777; 54—272, 5541130; 56-14, 57+
218; 59-278, 61+20; 84-57, 6549%0; 86741, G94477; 69158,
T141028; 75-527, 78493; 79-275, 824634); the party holding
the legal title to property, although others may have an
equitable interest therein (23-359; 46-277, 4841113; 60—
140, 61+1134); A pledgee of a note payable to order and
not indorsed to him (14-27, 21). See (2-44, 32); the
kolder of a note payable to order {(2-187, 8%); the holder
of a certificate of deposit pavable to order (30-86, 144
363); the owner of a note, although the note by mistake
was indorsed to hiz agent (20-436, 154875); the holder of
a note unrconditionally Indorsed by the pavee (45305,
474970; 54-323, 56+38); the payee of a bill of exchange
made payee really, but not expressly, for collection (37-
191, 334565; 49-395, 52433); a cestui que trust, the trustee
having died and no successor appointed (30-380, 154672);
an executor (81-324, 844118); an infant {(17-497, 473; 48-
82, 5041022; 52386, 544185).

2, Held not real party In Interest—An- indorsee “for
collection” (21-385; 23-263. Hee 387-191, 334555; 49-395,
52432); a public officer (9-172, 159; 50-290, 52+652). Com-
misgsion merchant to whom property ls consigned for
sale, without prior contraet or advances made to ship-
per {109-513, 12443777,

3. Pleading—An allegation that the plaintiff iz not
the real party in interest is a conclusion of law (82-
462, 854238, 718). -

The defendant in an actlon on a promissory note, who
wishes to take advantage of the fact that the plaintif
is not the real party in interest, or has commenced the
action prematurely, must plead the facts as matter in
ahatement. 156-335, 1944879,

A general demurrer does not raise the question of
defect of parties plaintiff or defendant. 162-47, 2024272,

4, Assignments—-It is the general rule that a right
of action for a personal tort ls not assignable and the
statute leaves this rule unaffected (26-500, 54+376; 47-557T,
504614; 53-249, 5441108. See 67-420, 7042).

5. One or more suing for many—74-67, 7641026. Man-
damus, brought by a legal voter, on behalf of himsell
and all other legal voters in county, was authorized
(100-49, 1101364).

See 124-239, 1444764; 1244239, 1444764; 125-466, 1474441,
12614, 147+670; 127-440, 149+669: 128-345, 150+1086; 130—
510, 153+1088: 130-71, 153+262:; 129-227, 1664177 150-1¢C,

1844179; 150-377, 1854391
1795
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G, Action by taxpayer.

Following Burns v. Essling et al {(Minn.) 203 N, W.
605, it is held, that a taxXpayer may maintain an action
in benalf of a city, against the officers of the city, to
compel the restitution of money illegally withdrawn
from the city treasury as the result of the unauthorized
acts of the officers. 163—48, 2034608,

7. Donds,

Where a bond, given for the benefit of a bank, runs
to the superintendent of banks, the Lank and the super-
intendent may properly join in an action on the bond
164-265. 2044938,

8  Waiver of ohjection.

The objection that a widow brings action for the
death of her husband in her representative capacity is
waived, when not raised by demurrer or answer, nor at
the trial. 160-49, 19594889,

The objection that the administrator was not the
proper party to bring the action was waived by failing
to demur. 180-49, 1994889,

9166. Action by assignee--—-Setoff saved—Exception
—-If a thing in action be assigned, an action thereon by
the assignee shall be without prejudice to any setoff
or defence existing at the time or before notice of the
assignment; but this section does not apply to negoti-
able paper, transferred in good faith and upon good
consideration before due. (4054) T[7675]

1. General rule—It iz the general rule that an as-
signee of a non-negotiahle thing in action takes it sub-
ject to all equities existing against it in the hands of
his assignor at the time of the assignment or before no-
tice thereof (25-175; 25-404; 54273, 317; 54-14, 554744 BSee
37—65, 33442; 43-171, 45+11; 81-376, 844119}, Hquitable
doctrine of set-off applicable to all cases of assignments
of non-negotiable choses in action (109-468, 1244221},

The defendant was the owner of an overdue note of
the bankrupt and another person. Held, that the de-
fendant was entitled to offset the note. Held, that the
defendant was entitled to offset the note, 161-302,
201+43¥, .

The fact that the subject-matter of the contract was

land owned by the promisor's wife did not prevent him
from taking advantage of the statutory provision for
hotice 167-389, 20031263,
.In the abscnce of notice to the promisor of an as-
signment by the proimsee of his rights under a contract
between the parties, or proof of knowledge on the part
of the promisor of facts which should have put him on
inquiry, the assignment is without prejudice to any
cet-off or defense which would have been available to
the promiser had the assignment not been made, and
the burden of proving actual or constructive notice rests
upon the assignee. 167-389, 209+263.

The right of legal set-off iz not affected by §§ 7688,
7689, referring to claims against the bank after pos-
feggion is taken for the purpose of liquidation, the right
of the examiner to reject claims, and suits thercon.
2124895,

When a bank goes into liquidation, a debtor of the
bank, who has a then due ciaim against the bank, has
a right of legal set-off. 2124835,

2, Hquiticy of third parties—An assignee does not
take subject to equities of third parties of which he had
no notice (46-33, 484450; 67-311, 6941079; 71-139, 734850).

4. Latent equities—The doctrine of latent equities
does not prevail in this state.
of action against C, and B assigns the same te D, the
;atat.gr tts;?l.(ega itth sut{)ject to any equities existing in A

gains , in e absence of an estoppel (756-41 81103
671, See 5-352, 283). ppel (T6-412, 78+103,

4. Countercinim—A counterclaim can only be used
against an assignee as 2 szetoff and not ag the basgis of
an affirmative judgment (23-307; 82-48, 19482; 64-277,
66L972),

5. Mortpages—A mortgage is not a negotiaple instru-
ment although it secures a negotiable note and on as~
gignment passes to the assignec as an ordinary thing in
action subject to all equities of the original parties (7-
176, 120; 22-559; 29-177, 124517; 35-245, 281710; 36-460,
32480, 8G4; 42~-283, 454445; 52-367, 543736, 55-520, 57+311;
65—118, 674706, 65—475, GRL100: T0—467, T2:404; T2-229, 75+
106; 73-39, 75+749%; 85-240, 8B4760; 89-177, $44550), but
not as to equities of third parties of which the assignes
was without notice (71-139, 734850. See 49-452, 524+45).
While, so far a8 the personal liability of the mortgagor
on the note Is concerned, the assignee may, if a bonra
fide purchaser before maturity, take it free from equi-
ties. the mortgage in his hands is subject to them (65-
118, 67+796). The assignee of a paid mortgage takes it
subject to the defence that it has been paid although 1t
is not satisfied of record (43-283, 454445). The recording
act does not render a mortgage negotiable (T0-467, T34

5, Negotiable paper—The assignee of overdue nego-
tiable paper takes it subject to equties as in the case of
an ordinary thing in action (19-181, 145; 23-175; 31-33,
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1644263 33-422, 234864; 67-311, 69+1079). See 64-277, 66+
973). ¥f a promissory note payable to the order of a
party is transferred without his indorsement the holder
talkes it as a mere thing in action, subject to all defences
thereto (10-255, 197; 61-490, 63+1031; 62-150, 644160; 79-
151, 813-765).

A person who takes assignments of notes secured by
real estate mortgages after default had been made in
the pavment of an installment of principal and interest
stands in the shoes of the assignor and takes the as-
sigmments subject to any set-coff or defense existing
when they were made. 2124457,

7. Notice—Notice to the obligor is not essentlal to
the wvalidity of an assignment as between the assignor
and the assighee or as hetween the assignee and credi-
tors of the assignor (5-352, 283; 30-244, 15+113.; 05-383,
1044238). Until notice of an assignment the obligor may
regard the assignor as owner and pay him the debt or
acquire a claim against him which may be uged as a set-
off against the assignee (1-270, 205; 12-375, 251; 19-181,
145; 23-175; 65-475, 684+100). A second assignee may
take advantage of a notice given by a first assignee (13-
181, 143). Notice to a “cashier” held not notice to his
principal (80-343, 834+156).

8, LEstoppel—The obligor may be estopped from as-
sgrtinf:l)equities against an assignee (21-436; 75-412, 784
103, 671).

9. Object of statute—The statute is intended solely
for the benefit of the debtor (95-383, 1041236). 141-438,
1704506; 148-63, 1804920; 150-226, 18441024,

9167. Executor, trustee, etc., may sue alone—An
executor, administrator, or guardian, a trustee of an
express trust, or a person expressly authorized by
statute to sue, may sue without joining with him the
person for whose benefit the action is brought. And
a person with whom, or in whose name, a contract is
made for the benefit of another is a trustee of an
express trust, within the meaning of this section.
(4055) [7676]

14, In general,

164-265, 2044938, note under § 5165,

To save a state bank from being closed as insolvent,
the officers and stockhelders induced plaintiffs {o ae-
cept 2 majority of the capital stock, and take over the
management of the banlk, and furnish sufficient funds
to enable it to pay its liabilities. As a pari of the
trangaction the stockholders guaranteed pa¥Yment to
plaintiffs of a specified amount of the doubtful paper
held hy the bank, to he selected by plaintiffs, Held,
that thisz guaranty, although made to the plaintiffs, was
intended for the henefit of the bank. 158-243, 1974219,

A person in whose name a contract is made for the
bernefit of another may sue thereon. 158-243, 1974214,

Where a promissory note is the basis of the claim, the
pavee may enforce it, although the note was given for
the benefit of another. 164-57, 20445486.

One who takes an assignment of a note and mortgage,
for a corporation in which he is interested, becomes a
“trustee of an express trust,” and has a right to bring
an action to foreclose in his own name. 21249035,

1. Statute permissive—The statute is permissive and
not mandatory (17-497, 473).

2, Exceutor or administrator-——71-374, 744152; 81-324,
344118,

2, Guardinn—A48-82, 50+1022,

4, Trustee of express frust—An assignee for the bene-
fit of creditors is within the statute (1-2406, 195; 25-509;
T1-244, 174381; 63-73, 5441055; 79-373, 824674). SBo is a
receiver {35-303, 294132; T0-349, 73414683, A trustee un-
der a mortgage held within the statute (50-367, 524960,
72—14%, 5341134; §4-57, 654930), A guardian held not
within the statute prior to revision {(48-82, 5041022}

5. Party expressly authorized to sue—22-97; 50-290,
524652,

?;. Party in whoge name contract made £or another.—
27—453, 354177; 40-145, 414411; 40-511, 424467; 42-37, 434
685; 44-204, 464335; 44-530, 474256, 64-57, 654+930; 66-369,
6O4140; 71--374, 744152, See 57319 594+309.

7. Party with whom eontract made for another—11-
220, 142; 36-148, 3044335, 124463, 1444416,

9168, Married women may sue or be sued alone—
In cases where the husband, except for the marriage
relation, would not be a necessary party, a married
woman may sue and be sued as if unmarried and with-
out joining her husband. And if a woman marry
while a party to a pending action, she shall thereafter
be designated by her married name, (4056) [7677]

The unnecessary Joinder of a husband as plaintiff is
a mere irregularity which may be disregarded or cor-

rected by striking out his name (22-565). Residence of
husband and wife on the real estate of the latfer does
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not make him a necessary party to an action by her for
trespass (22-28; 22-34). In an action by a creditor to
set aside a fraudulent conveyance of the property of a
husbapd his wife is not a proper party defendant, but
the wife of the fraudulent grantee ta (59-52. 604848). In
an action to enforce a resulting trust under § 6707 the
judgment debter is a proper but not a necessary party
defendant: and where a wife in such case is sought to
be charged as trustee, her husband need not be made a
party (34-137. 244915; 772282, 79+1016. See 53-73, 54+
10558). A wife's interest in her husband’s homestead
is not affected by an action to foreclose a mortgage
thereon to which she is not a party (56-523, 581156).
Prior to 1869 ¢. 58 the statute was less liberal (3-202, 133:

10-13% 106; 19-338, 292), Cited (113-517, 13048). See
124-270, 1434786).
9169. Infants and insane persons—Guardians ad

litem—When an infant or insane person is a party,
he must appear by guardian, who shall be appointed
by the court in which the action is prosecuted, or by
a judge thereof. Such guardian shall be a resident of
this state, and shall file with the clerk his consent to
such appeintment, before the same shall take effect,
and in case of the plaintiff such consent shall be so
filed before the issuing of the summons in the action.
Before he shall receive any money or other property
of the party, such guardian shall also file a bord, as
security therefor, in such form and with such sureties
as the court shall prescribe and approve. (4057)
[7678]

1. Necessily of appointing—Infants must suc and ba
sued in their own name, appcaring by a geaneral guardian
or a guardian ad litem (17-407, 473; 25-338; 42-84, 434784;
48-82, 301-102?: 52-386, 544185). It Is not necessary to
have 2 gueardian ad litem appointed if there is a general
guardian. The statute provides that the general guard-
ian “sh:_:.ll appear for and represent his ward in all legal
proceedings unless another person is appointed for that
purpose” (§ 7446‘. See 48-82, 504+1022: 52-386, 544185; 67—
298, £94523). This provision does not impalr the power
of the court te appoint a guardian ad litem (55222, 56+
351). An infant may appear by a guardian ad litem
although there is a general guardian competent to act
(a2—38A6. 544185). In proceedings to probate a will no
guardian ad litem is necessary (30-202, 144887; 62-29.
64+99). Nor is it necessary, before the administration
aceount of an executor or administrator is allowed, to
appeint 2 guardian at litem for minor heirs or legatees
(32-158. 204124, 62-29, 64409, 6% R. I. A. 783). Complaint
sufficiently alleged appointment by proper court (102-363,
1134902),

2, Effect of not appointing —A Judgment rendered on
default against an Infant over fourteen vyears of age.
after service of summons on him, but without the ap-~
pointment of a guardian ad ltem, s erroneous and
voidable, but not void (42-84, 43+784; 70-476. 824990). It
s improper for an infant to appear by attorney, but
upon reaching majority he may adopt an action so be-
gun (25-308).

3. Mode of objecting to compeiency of gunrdinn— .

24-3390.

4, Guardian not n party—A guardian {s not a party
to the action (20-313, 271, 285), nor is he the real party
in interest (17-497; 48-82, 6041022; 52-386, 544185). but he
is a proper pariy to the record. He is really the active
party whe institutes the action and has the entlre con-
trol of its prosecution (24-339; 48-82, 5041022).

3. Appeintment before service of summons improper—
Service of summeoens on an infant defendant in the mode
authorized by statute must precede the appointment of
a guardian ad litem for him (79-476, 824990).

4. owers and duties of gunrdinn—20-313, 271; 48-53,
504933,

7. Authority of guardian continues on appenl—Rule
7, Supreme Court,

K, Next friend appointed in justice conrt—The author-
ity of a next friend appointed to prosecute an action fn
justice court for an infant plaintiff continues on appeal
in the distriect court (81-302, 8441115).

#. Guardian for insane persvon—55-22, 564351; 72-49,
7441018, See 95464, 1043300, 140388, 1684584,

9170. How appointed-—Notice—The appointment of
such guardians shall be made as follows:

1. If the party be an infant plaintiff of the age of
fourteen years, upon the application of such infant.
If he-be under the age of fourteen, or an insane per-
son, upon the application of his general or testament-
ary guardian, or of a relative or friend, upon notice
to such general or testamentary guardian, if there be
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one in this state; otherwise, if the party be a resi-
dent, to the person with whom he resides.

2. I1f a party defendant, and within the state, the
application may be made as provided in the preceding
subdivision; but if no application therefor be made
within twenty days after the service of the summons,
any party to the action may apply, upon notice as
therein provided: Provided, that if the party be an
infant of the age of fourteen years, such notice shall
be given to him. And if the defendant be a non-resi-
dent, and have no resident guardian, of which facts the
return of the sheriff that the defendant cannot be
found in his county shall be prima facie evidence, three
weeks’ published notice of such application shall be
deemed sufficient. (4058) [7679]

9171. Parent or guardian may sue for seduction—
A father, or, in case of his death or desertion of his
family, the mother, may maintain an action for the
seduction of the daughter, and the guardian for the
seduction of the ward, though such daughter or ward
is not living with, or in the service of, the plaintiff at
the time of the seduction or afterwards, and there is
no loss of service. (4059) [7680]

48-82, 5041022; 59251, G14140; 78~468, 814522
H;%ight of action of woman for seduction (98-475, 1084

9172. Parent or guardian may sue for injury to
child or ward—Bond—Settlement—A father, or, in case
of his death or desertion of his family, the mother,
may maintain an action for the injury of a minor child,
and a general guardian may maintain an action for
the injury of his ward. Provided, that if no such
action is brought by the father or mother, an action for
such injury may be maintained by a guardian ad litem,
either before or after the death of such parent. Be-
fore any such parent shall receive any money or other
property in settlement or compromise of any action
so brought, or in satisfaction of any judgment obtained
therein, such parent shall file a bond as security there-
for, in such form and with such sureties as the court
shall prescribe and approve; and no settlement or com-
promise of any such action shall be wvalid unless the
same shall be approved by a judge of the court in
which such action is pending. (R. L. § 4060, amended
'07 c. 58) [T681] )

This statute is constitutional (61-196, 634+493; 66—79, 684
774). It is applicable only to a minor child (23—463; 59—
251, $1+140). Applies to nonresldent miner child (118-
444, 1374172). Tt authorizes an action by the parent in
all cases where an action might be malntained by the
child. No damages are recoverable except those suffered
by the child. The action Is not for the benefit of the
parent but for the child and whatever [8 recovered is
held in trust by the parent for the child. The actlon is
a bar to a subsequent independent action by the child
(23-463; 60-477, G24817: 61-196, 63+493: 66~-79, 684774 93—
257, 1014163; 118-444, 1374172). 1Tt is not a bar to a subs-
quent independent action by the parent for any losses
that he may have sustained personally (61-549 6341118).
Punitive damages are recoverable (§2—477, 854236). 1t is
not necessary to allege in the complaint that the action
is brought for the benefit of the child where the only
damages alleged or claimed are those sustained by the
child (60—477, 624817). Negligence of parent not im-
putable to child {95477, 1044443). Cited as hasis of
action (49-106, 514814; 53-521, 554540: 54-216, 5541122,
55—446, B7L144: 58-120. 5941682; 59-234, 614+24; 73-123, Th4
1038; T8~176, 804957; 82-477, 854236; 84-397, 8741117: 102—
363, 1134902). Settlement prior to amendment of 1907
(101-396, 112+534; 102-21, 1124885). 130-3, 1534250.

The defendent stood ready to pay the judziment at all
times after it was entered, but the father did not fur-
nish the bond required by section 7681. G. 8. 1913, until
some time later. TUnder these clrcumstances defendant
was not chargeable with interest on the judgment prior
to the approval and filing of the bond, and section 7913,
G. 8 1913, providing for the deposit in certaln eases of
the amount of the judgment, was without application.
160-122, 19924579. .

9173. Deserted wife may sue and defend in hus-
band’s name—When a husband has deserted his fam-
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ily,‘ the wife may prosecute or defend, in his name, any
action which he might have prosecuted or defended,
and shall have the same powers and rights therein

as he might have had. (4061) [7682] .
19-174, 137; 68-8, 7045800

9174. Joinder of parties to instrument—Persons sev-
erally liable upon the same obligation or instrument,
including parties to bills of exchange and promissory
notes, and sureties on the same instrument, may all
or any of them be included in the same action, at the
option of the plaintiff, (4062) [7683]

Applieable to parties liable on a joint and several ob-
Hgation (24-116; 40-27, 414302, See 68-156, 71+1028).
The maker and guarantor of an jinstrument may be
joined (31-314, 17+858; 33-21, 214849; 57-374, 594311; 71—
185, 734858)., Cited (5-338%, 264; 48-3, 65048591). Joinder
of partics defendant in actions of tort governed by com-
mon law (100-7%, 1104356), Applicable only to actions on
contract (134-462, 15541082). Assignee’s bond (140-71,
1674294).

164=2656, 204519328,

The defendant Tople, a party to the sales contract,
was a guarantor of payment and not merely of indem-
nity against damnge, and could be sued jointly with the
purchaser. 15%-158, 1984425,

A complaint against two defendants, alleging that
their negligence enused an Injury to plaintiff, is had as
agalnat o demurrer for misgjoinder of causes, where it
appears upon the faco of the pleading that the acts of
negligence were separate torts, not concurrent in point
of time or effect, 160-143, 1594894,

The maker and guarantors of promissory notes may
be sued In the same actlon, although the guaranty is by
a separate contract, to which the maker is not a party.
161-30, 2004851,

The surety on the statutory bond may be sued alone,
without joining his principal. 161-169, 2004937,

‘When a third party, for whose benefit a contract {s
made, 18 a daughter of the promisee, such relationship
fs sufflcient to supply the legal right in her to main-
taln an action upon the contract against the promisor.
164-201, 2041936

The distinction between actions at law and sults in
eguity {is abolished and partles liable upon the same
obligation may all. or any of them, be included in the
same action. 210466.

9175. Surety may bring action—An action may be
brought against two or more persons for the purpose
of compelling one to satisfy a debt due to the other,
for which the plaintiff is bound as surety. (4063)
[7684]

5-310, 246; 8.-124, 97; 11-150, 92; 37-162, 334700; 37431
Eggio; 149-183, 183+831; 151-351, 1864794; 152-3238, 188+:

9176. Action not to abate by death, ete.—Torts—
No action shall abate by reason of the death or dis-
ability of a party, or the transfer of his interest, if
the causze of action continues or survives. In such
cases the court, on motion, may substitute the repre-
sentative or successor in interest, or, in cases of trans-
fer of interest, may allow the aetion to proceed in the
name of the original party. And after a verdiet, de-
cision, or report of a referee, fixing the amount of
damages for a wrong, such action shall not abate by
the death of any party thereto. . (4064) [7685]

1. Effect of denth on jorisdletlon—A court should not
exercise jurisdiction over a person who I3 dead but a
Judrment against a deceased person is not vold If the
court had acquired jurisdiction over him before his
death (20-~4056, 356; 22-542; 27-475, 84383). Where a de-
fendant dies pending publication of summons against
him the court cannot authorize a substitution of his
executor (26-421, 44816. Sees b53-197, 554117).

Sae (132-409, 1574648; 147-470, 1804778).

2124198, note under § 9498.

A suit for divorce abates at the death of either party,
and judgment cannot thereafter be entered unless the
complalnant was entitled to have it entered while both
parties were living. 166—468, 2084180.

Where, in the lifetime of both parties, the court de-
termined all the issues, and made an order directing
that judgment of divorce ba entered, and nothing re-
mained to be done except tn enter the judgment in the
judgment book, such judgment may be entered nunc¢ pro
tune after.' the death of the complainant, at the instance
of those interested in his estate. 1§6~468, 20841890,
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2. Motion for subxtitution—Remedy by motion i8 ex-
clugive. It 13 a substitute for the former bill of revivor
and original bill in the nature of revivor. On such a
motion tke facts on which it is based may be contested
(9~90, 79: B0-432, 834377, Seo 12-375, 251; 20-173, 16T).

3. When motion must be made—Whether o party has
moved with proper diligence 15 a question for the trial
court and its action will rarely be reversed on appeal
(80-432, 824377; 82-278, 8441008, See 20-173, 157; 22-542;
44-392. 464766; 45-159, 474537).

4. How far subatitution discretionary—Although the
statute 1s in terms permlssive and not mandatory the
court is not at liberty to exercise an arbitrary discre-
tien, but in case of death, at least of the plaintiff.
where the actlon cannot proceed without substitution, it
should always be allowed unless good cause is shown to
the contrary. In case of the death of the plaintiff his
executor is ordinarily substituted as a matter of course
(9-90, 79). In an action on a Jjoint and several con-
tract if one of the defendants dles the action may be
continued against the survivors without joining the rep-
resentatives of the deceased defendant (24-116).
iWhather there shall be a substitution of an assignee is
a matter of discretlon (61-113, 634248).

%, Effect of nxsignment—=A nperson cannot sue upon a
claim which he has assigned (1-2486, 195; 20-170, 153; 40—
281, 414879). An action may be continued in the name
of the original plaintiff although he has assigned the
right of actlon pendente lite (9-288, 279; 12-375, 251:
14-220, 158; 15-132%, 5%: $1-113, 634248). The real party
in interest must progecute the action, but it may be con-
tinued in the neme of the originmal party. When the
transfer {3 made the rights of the assignor terminate and
he can take no further steps in the action, and the as-
signee will be recognized in all future proceedings, al-
though he may proceed In the name of the assignor.
But the court eannot take judicial notice of such trans-
fer, and the partlies on the record are the only ones
who are entitled to the notice of the court, and until
such transfer is properly brought to the attention of
the court the partles to the record are prima. facle
entitled to proceed. T{,. therefore, a transfer of interest
takes place pendente lite, and the assignee desires to
proceed, whether in the name of the original party or
otherwise. he must, in a proper proceeding, establish
the tact of the transfer and obtaln leave of the court to
continue the action !n the name of the original plaintiff
or be ndded or substituted in the action (12-375, 261,
See 7-29, 15; 31-448, 183281; 61-113, 634248 1If by an
assignment plaintiff retains any substantial interest, or
may become llable to assignee, intervention and not
substitution, iz proper remedy (103-124, 114464%). As-
signment of litigated proceeds pendente lite, does not bar
continuance of actlon in name of plaintiff (139-195. 1654
1062).

3. Menning of representnilve—The term representa-
tive includes not only executors and administrators but
also all who nccupy the position held by the deceased
party, succeeding to his rights and liabilities (80-432.
834377y, Permission for assignee of cause of action to
continue prosecution {n name of original party is in dis-
cretion of trial court (154-154. 1914395},

=, Substitution granted—Fore!ign administrater (35—
191, 284+278), executor (55~-1%4, 564588%; successor in in-
terest (38-234, 364345, 45-1659, 47+537; 80-432, 834377).
Where after verdict, plaintiff died, and his mother, as
administratrix. was substituted as plaintiff, this section
controlled (104-1, 1154949). Motion to dismiss on the
ground that the right to maintain the proceedings had
passed from plaintiff to a receiver held properly de-
nied; the remedy belng by motion for substitution under
this amectlon (106-233, 1174428), Order is appealable
(131-365, 165+396; 132-422. 1574646, 133-129, 157+410839).
Death of party defendant after service of process and
foinder of issue (137-423, 1634+781).

8, Who mnay object—A stranger to the actlon cannot
object to a substitution (78-281, 8041120},

9. FEffect of verdiet for wrong—55-134, 564588; 67-420,
7042,

0, Clted—33-220, 224383; 36-452, 324176.

9177. Exemption from civil action—No member, of-
ficer, or employee of either branch of the legislature
shall be liable in a ecivil action on account of any act
done by him in pursuance of his duty as such legislator.
(4085) [7686]

9178. Actions against receivers, ete.—Any receiver,
assignee, or other person appointed by a court to hold
or manage property under its direction may be sued
on account of any of his aets or transactions in carry-
ing on the business connected with such property
without prior leave of court. (4068) [7687]

58-145, 594987; 58472, 5941103; 69-303, 614333, 624266;
71-3940, 73+1095.

The foreclosure sale, under a paramount mortgage
of real estate, which, at the time being, is subject to a

1798




C. 77

receivership for the benefit of general creditors of the
owner, is not void simply because the foreclosure was
instituted and the sale had without Airst obtaining leave
of the court appointing the receiver. 184—50, 20440517,

9179. How tried, and judgment, how satisfied—Such
action may be brought in any county in which it could
have been brought against the person or corporation
represented by such receiver or other person, shall be
tried in the same manner and subject to the same rules
of procedure, and any judgment recovered therein
against such receiver or other person shall be paid by
him as a part of the expenses of managing such prop-
erty. (4067) {7688]

9180. Actions against partnership, etc.—When two
or more persons transact business as associates and
under a common name, whether such name comprise
the names of such persons or not, they may be sued
by suech common name, and the summons may be

served on one or more of them. The judgment in such

case shall bind the joint property of all the associates,
the same as though all had been named as defendants.
(4068) [7689]

Not applicable to unincorporated associations not en-
gaged in business, such as labor unions (94-351, 1024725).
Applicable to fraternal or benevolent associations en-
gaged in business (64-261, 664970; 68-521, 714701; 89—
223, 941684, See 48-82, 50341022; 91-189, 974668), Does
not authorlze assoclation to sue in its associate name
(94—_3:)1, 1024+725), Action s against associates; not
against the assoctatlon (45-357, 4741064; 70-298, 734182).
Complaint need not name associates (70-298, 73+182).
Service of summons on one member of an assoctation
will authorize a judgment which will bind all the as-
sociate property (9-55, 44). A judgment against the as
sociation does not bind the individual property of the
associates, but a personal judgment agalnst the asso-
ciates personally served may be entered. Before order-
ing such a judgment the court should insert the names
of the asscciates personally served (45-357, 47+1064; 70~
298, 78+182). An affidavit of service of summons to the
effect that the persons served are members of the asso-
ciation and delng business under the associate name is
sufficient to confer Jjurisdiction (45-357, 474+1064; 70=
298, 734+182; 89-222, 944684)., The mere fact that one I8
an agent for certain persons in a business does not
authorize him to transact the business for them by a
common name 80 as to make them liable under this
section (11341, 241), Allegations of complaint held to
show that defendant trustees were carrying on busi-
ness as associates under common name within section
(108-62, 1214+212), 149-401, 184417.

Baseball association. 160-341, 2001300,

9181. Bringing in additional parties—Whenever it
§haII be made to appear, upen motion of the plaintiff
In any pending action, or of any defendant in such
action who has alleged a counterclaim or other ground
foy affirmative relief, that in order to a full determin-
ation of such action another should have been made a
party defendant or plaintiff therein, the court, upon
s_uch terms as may be proper, shall order such addi-
tional party to be brought in, and may stay other pro-
ceedings in the action for such time as may be neces-
sary for that purpose. (4069) [7690]

An order should be granted only when necessary to
secure a full determination of the controversy between
the original parties tendered@ by the complaint, answer,
or counterclaim (88—4, 924464). Where a complaint falls
'to state a cause of actlon against a person he cannot
be brought in except on an amended complaint (27-368,
T4364). J}n infant may be made a defendant under this
section (76-138, 774+788). A motion not made promptly
will not be granted to the prejudice of third parties (92—
143, 99-1-638). The court on its own motlon may order
new parties to be brought in and continue a cause for
that purpose (12-124, 71; 20-170, 153; 65-295, 68432; 66-
487, 507, 694610, 1069). Faillure to bring in parties as
ordered may be made ground for dismissal (20-170, 153;
43-449, 451868). An ex parte order adding new parties
defendant is not appealable, but an order denying a
motion to vacate such an order is appealable (92-143, 994
638). Motion denied (23-307; 39-481, 404611; 72-169, 75+
116; 92-143, 994638). Cited (34-346, 254633 39-219, 394
153; 64—43, 6645; 66-24, 68495).

See 122-122, 1424316; 131-365, 1554396; 150-3096, 1854+
384; 151-472, 1874521,

Does not curtail the inherent power of the district
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court to bring before it persens who are not parties to
an action whenever, for the complete administration ot
justice, it is necessary to bring them in as parties.
Since the court might so direct, there is no reason why
such additional parties should not be allowed to come
in voluntarily. 162-132, 2024482,

An order vacating an ex parte order bringing in an
additional party defendant la appealable. 2114470,

The pleadings ralsed two issucy: Were the notes sued
on usurious? Was plaintiff, the indorsee of the notes, a
holder in due course The ex parte order made the
payee of the notes a party defendant. Held, that he had
no interest und was not concerned in the determination
of the second issue. 2114470,

9182. Contents of order—How served, etc.—The or-
der, in addition to the other proper directions thereof,
shall briefly recite the grounds of such motion, direct
that the complaint, or the answer, as the case may be,
with, such amendment thereof as may be necessary as
against such added party, be filed with the clerk, pre-
scribe the time within which the order shall be served,
and require the party so brought in to answer or reply
within twenty days after such service. The manner of
service shall be the same as ig prescribed by law for
the service of a summons, and when service is made
the action shall proceed, by or against all the parties,
as though all had originally been joined. (4070}
[7691]

9183. Joinder of connecting carriers—That when-
ever any personal property shall be transported by two
or more connecting common ecarriers into or through
this state and shall become injured or damaged during
transportation, the consignor, consignee or owner
thereof, or his assignee, in an action te recover dam-
ages for such injury, may join as parties defendant
one or more of such'connecting commeon carriers with
the last or delivering common carrier, (07 ¢. 466 § 1)
[7692]

Does not change rule that action may be prosecuted
only by real party in interest (108-513, 1244377).

9184. Pleading and proof—In any such action
brought in any court of this state against the last or
delivering carrier and any one or more connecting
common carriers, it shall be sufficient for the plain-
tiff to allege in his complaint and prove upon the trial
of such action, that such personal property was in good
order and condition when delivered to the initial car-
rier, that the same was transported from the initial
point of shipment to its destination by two or more
connecting common carriers, including the defendants,
that it was in whole or in part injured or damaged on
arrival at destination, and the general nature and
amount of such injury or damage thereto, and such
proof shall be prima facie evidence that such injury
or damage was caused by the negligence of all the de-
fendants and the amount of loss or damage caused to
such property by the negligence of each and every one
of the defendants shall be determined by the jury
upon the trial of said action from all the evidence in
the case, and a verdict rendered accordingly., (07 c.
466 § 2) [7693]

LIMITATION OF ACTIONS

9185. General rule—Exceptions—Actions can only
be commenced within the periods preseribed in this
chapter, after the cause of action accrues, except
where, in special cases, a different limitation is pre-

scribed by statute. (4071) [7694]

1. In general—The statute is applicable to all actions
whether of a legal or equitable nature (11-45%, 341; 12-
522, 431; 24-17; 39~115, 39467; 47-193, 4834608). It is ap-
plicable to all legal proceedings that are analogous In
their nature to actions (40-512, 526, 414465, 424473). It
does not run against defences but only against reme-
dies (55-492, 574211; 74-134, 7641017). A court has no
authority to extend or modify the statute (12-522, 431;
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38-115, 30467). The partles to a contract may by the
terms of the contract, limit the time within which an
action may be bLrought thercon (68-373, 71+272. See 58—
163, 593886, 737). Siatute giving cause of action and
fixing limitation (116-461, 1344111). Operates prospec-
tively unless clear contrary legislative intent appears
(134-21, 1584715). Rule for determining whether cause
of action is barred (134-78, 15684908).

2. When action accrucs—Day on which it accrued is
excluded (102-80, 1124880). When statute begina to run
agalnst breach of covenant of seisin (104-404, 1164931).
Cited (102-245, 1134450). When by contract money is
payable only on demand, statute does not begin to run
till demand (110-213, 1244994). See 124-176, 1444761,
Contract stipulations limit'ng time (125-512, 1474651).

3. Wailver—3Where notes more than six years overdue
were recelved in evidence without objection, and atten-
tion was not called to plea of limitation until conciusion
of trial, defense was waived (98-343, 1084+296).

4. Lnches—3\Vhere one who may proceed in equity for
rescission of contract, or sue at law for damages, adopts
latter course. equitable doctrine o¢f laches has no ap-
plication (99-149, 1084884, 109+1).

9186. Bar applies to state, etc.—Exception—Such
limitation shall apply to actions by or in behalf of the
state and the several political divisions thereof: Pro-
vided, that no occupant of a public way, levee, square,
or other ground dedicated or appropriated to public
use shall acquire, by reason of his occupancy, any
title thereto. (4072) [7695]

The legislature having adopted the polley of making
the statutes of limitation applicable to the state they
are to be given as liberal a construction agajnst the
state as against citizens (40-512, 413465, 424+473; 45-387,
48317, See 38-397, 274949), They are applicable to muni-
cipal corpeorations whether suing in a soverdigh or pro-
prietary capacity (45-387, 48+417). Prior to 1899 ¢. 65 an
occupant of a public street or square might acquire title
by adverse pogsession (45=-387, 48417; 46-505, 494.205; 48—
402, 514377; £3-398, 5E54560; G4~459, 674360: 73270, 76+35;
85-331, 88+9587; 93-455, 1014791). Statutes of limitation
do not operate agaiust the state or federal government
unless there ls an express provision or necessary impli-
cation to that effect, and title to public land cannot
be acquired by adverse possession (93-295, 1014132).
Title to lands granted to state for use of schools by
United States cannot be acqulred by adverse possession,
as against state (102-53, 1124860; 107-378, 1204374), Nor
can title to state swamp lands be so acquired (104-123,
1164210). Clted (119-132, 1374+298). See 101-378, 1124
385: 129-59, 1514532, Long continued user (123-344, 1444
150). Acquisition of title by adverse possession despite
public easement (132-313, 1564+4351). Neo prescriptive
right in public street (19446G30).

In so doing the commission may consider how the
abutting property is affected and give the owners there-
of as much henefit and usze of the street as may be con-
sistent with the public easement therein. In fixing such
space it was not improper to take inte account that one
owner had ohtained title to part of the street by pre-
scription, 15(-203, 1944627,

9187. Recovery of real estate, fifteen years — No
action for the recovery of real estate, or the posses-
sion thereof, shall be maintained unless it appears that
the plaintiff, his ancestor, predecessor or grantor, was
seized or possessed of the premises in question within
fifteen (15) years before the begirning of the action:

Provided, however, such limitation shall not be a bar
to an action for the recovery of real estate asgsessed as
tracts or parcels separate from other real estate, unless
it appears that the party claiming title by adverse
possession or his ancestor, predecessor, or grantor, or
all of them together, shall have paid taxes on the real
estate in question at least five (5) consecutive years
of the time during which he claims said lands to have
been occupied adversely.

Providing, further, that the provisions of the fore-
going proviso shall not apply to actions relating to
the boundary line of lands, which boundary lines are
established by adverse possession, or to actions con-
cerning lands included between the government or
platted line and the line established by such adverse
possession, or to lands not assessed for taxation. (R.
L. § 4073, amended '13 ¢c. 239 § 1) [7696]

4. In general,

No rights can be acquired by adverse possession in
state school land, nor in land occupied under an agree-
ment with the owner, 15%8-53, 1064806.

Evidence held to sustain the finding that the bound-
ary line in dispute had been establishad by the prac-
ticai location thereof by the partles. 1558-53, 1964806,

A failure to pay taxes on a portion of an adjolning
tract of land, assessed as one tract, does not, under the
provisions of the statute prevent adverse possession of
the pertion actually wecupled.  167-356, 2091257,

A title acquired by adverse possession is a legal title,
though not a reesard title, and is not lost by the ceasing
of occupancy. 167-356, 2094257,

Evidence held sufficient to justify the finding that the
defendant and its immediate predecessor had been In
adverse possession of the strip of land in controversy
for the period of 16 years, 2134562,

1. IP'olicy and theory ot stntute—31-81, 16:495; 38-197,
364333, 45-209, 484711, 55-290, 5641060; 126-389, 1484125;
1234—417, 1591966,

2. IEksentials of ndverse posscaslon—To be adverse
possesgion must be actual, open, continuous, hostile, ex-
cluslve and accompanied by an intention to elaim ad-
versely (17-361, 335; 36-152, 304551; 44-135, 464299, 55-
290, 56+1060; 61-113, 634248; 62-225, 644559; 62-310, 644
903, B4—4, 864756, BT-626. 924471; 93-295, 1014182; 95-3886,
104+131). 124-393, 146430.

3. Payment of taxes—Rule a8 to payment of taxes by
adverse claimant (123-344, 1444150). 137-203, 163+4162;
142-85, 1704922,

da. I"ossession must he hostile and under elaim of
ripht=—The possession must be hostile to the title of the
true owner and under claim of right. Claim of right
means clalm of exclusive ownership. The e¢laimant must
have intended to occupy the land as owner in fee
against the world (17-361, 335; 31-81, 1644%95; 31-600, 184
452; 44-135, 464.209; 44-432, 464913; 46-605, 4£94205; 48—
402, 514377; 53-398, B54560; 55290, 56+1060; 65-500, 6T+
1022; 67—362, 694109G; 75-9, 771424; 76-102, BO+561; 544,
B864766; B84-143, §64-1102; 86-199, 904364; B87-528, 9244T1;
96-137, 1044759). The intent to claim adversely may be
inferred from the nature of the occupancy. Oral declara-
tions of a claim are not necessary. Continued acts
of ownership, occupylng, using and controlling the
property as owner, constitute the usual and natural
modes of asserting 2 claim of title (31-81, 1644956
44~-135, 464299: 48-402, 514377; bB5-290, 5641060; 61—
113, 634248; 65-500. 6741022 78-102, 804861; 89-462,
834442, S4-4, B64756; 101-378, 1124335). A recognition
of the title of the owner by Lthe disseizor breaks
the continuity of elaim as well as the continuity of
possession and in such case he must begin de novo If
he wishes to claim the benefit of the statute (63-330, 63+
267, 654649, 684458). But after the statute has run In
favor of a disselzor, no acknowledgment of the former
owner's title, except by deed sufficient to pass tltle,
will divest the titie acquired by adverse possession (67—
362, 6941096). One tn adverse possession of land may
purchase the title of one person agalnst whom he is
holding adversely without abandoning his adverse hold-
ing as to the title of another (45-387, 48417). A finding
that n possession was adverse is a finding that it was
hostile (55-290, 56+1060).

132-311, 1564350,

User of platted street by abutting owner (139-894, 1664
766).

4, Pubtic Iand—A person who takes possession of land
in the erroneous belief that it is public land, with the
fntention of holding and claiming it under the federal
homestead law, may acquire title thereto by adverse pos-
session as against the true owner (93-295, 1014182).

5. Mjsinke as to houndary lines—31-81, 164495; 44-432,
464+913; 45-401, 48+322; 62-537, 544740; E7-135, 58168C; 62~
229, 644559; G4-45%, 674960, BT—475, 924402; 89-31, 9341038,
99-410, 1094828. Boundary lines. Sufficlency of adverse
user to overcome true boundary line (121-469, 1414788).
124-337, 1444769,

6. Permissive possession—Llcensee—To make a per-
missive possession adverse there must be some open as-
sertion of hostile title and knowledge thereof brought
home to the owner (60-100, 614814; 63-272, 654459; 66-390,
69437, See 106-203, 118+798).

7. Between tennnts In common—13-501, 462; 16-164,
146; 31-300, 184+452; 37-338, 34426; 45-545, 484407; §0-100,
G14814: 69-149, 72+56; 77-533, 804702; 99-380, 1094819,

R, lletween mortgngor and mortgnmee—31-600, 184452;
63-272, GG4459.

9, Hetween life tenant and remaninderman—37-338,
344338; 77-533, B04T02.

1, Hetween railrond nnd homestender—QOne who en-
ters land under the homstead laws within a congres-
sional grant to a rallroad cannot acquire title against
the railroad by adverse possession (23 S. Ct. 671, 190 U.
8. 267, 47 L. Ed. 1044, overruling 84-152, 8641007).

11. Detween husband and wife—0G9-149, 72456,

12, Between parent amd child—66-390, 69437; B86-199,
904364; 88-418, 931605,

1%, Between wilow and heirs—84-143, 8641102,

14, Between vendor and vendee—Where a grantor re-
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mains in possession after a valld convevance his poases-
slon as well ag that of those occupying the land under
him is presumed to be permissive. The presumption.
however, i8 not conclusive, for, if the party so Iln pgs-
session asserts claim to title in himself, and his claim
ts made known to the grantee, his possession is hostile
and adverse.- Notice of such hostile claim need not be
given to the grantee directly or In words. It may be
brought home to him by acts of the occupant so open,
notorious and hostile as te show clearly that he s
claiming adversely (91-133, 974578). The possession of
a vendee under an cxecutory contract of purchase is not
adverse to the vendor so leng as the purchase money
[a not paid or until the wvendee ls entitled to demand
a deed (55-200., BG41060: 50-501, 834396; 90-503, 974384,
See 86-199, 90+364), although it may be adverse as to
third parties (85-200, 564+1060). Th3 vendee bears some-
what the relation of a tenant of the vendor and is
estopped from denying his title (57-148, 584873; 58-301.
6941023). A mistake In a deed whereby a portion of
the premises intended to be conveved are omitted does
not prevent the grantee from acquiring title by pre-
scription to the land so intended to be conveyed (42-163,
444625). Want of assertion of adverse claim (1404120).

15. Possersion must he actunl—The possession must
be actual and of a nature calculated to give the true
owner unequivocal notice of adverse claim (44-135, 464
269; 45-209, 474811; 45 545, 484407; 47-141, 494662; 61~
113, 634248; 80-462, 834442; 87-526. 924471; 95-396, 104+
131). The possessory acts to constitute adverse posses<
sion must necessarily depend upon the character of the
property, its location, and the purposes for which it
is ordinarily fitted or adapted (37-133, 334220; 44-135,
464208, 45-209, 4TL811; 45-645, 484407: 55-280, 564+1060;
62229, 644559, 63~272, 65445Y9; 69-167, 71+530; §0-462, 8§34
442). No gencral rules can be lald down (17-361, 335;
37-113, 334220; 69-167, T714930). The possessory acts
must be such as to indicate and serve as notice of an
intention to appropriate the land itself and not the
mere products of It to the dominfon and use of the oc-
cupant (40-48, 411238; 44-135, 46+299; 45-299, 484711; 47-
141, 494662, 69-122, 714923; 80-462, 83+442). Actual resi-
dence on the land is not zlways necessary (17-361, 335;
37-113, 3$34220; 44~135, 464299; 55290, 5641060; 69-167,
714030; 80-462, 834442). It is not ordinarily necessary
that a farm should be fenced {69--167, 714930y, It is
necessary that there be at all times some person ln an
action against whom the real owner may recover the
possession of the land (45-387, 48417). Where there is
no adverse possession the title draws to it the posses-
sion; that is, the owner is constructively in possession
(17-361, 335; 31-81, 164495; 63-156, 651357, See 107-36,
1194452; 118-344, 1364852).

10, Possession must be open nnd visible—The posses-
sion must be open or notoricus, that is, it must be such
as would naturally charge the true owner with knowl-
edge of the adverse holding., In other words, it must
be visible (38-197, 364333; 40-48, 414238; 44-135, 464209;
47-141. 451662).

17, Possesslon must be exclusive—55-290, 5641060,

18, Possession must be eontinuous—The possession
must be continuous for the statutory period. An
acknowledgment by the adverse clalmant of the owner's
title before the statute has run in his favor breaks the
continuify of his adverse possession and it cannot be
tacked to any subsequent adverse possession (36-152.
304551; 38-122, 35+862; 42-163, 44+525; 43-346, 46.+238; 44—
135, 46+289; 45-387, 48417; 45-401, 484322; 45-545, 484407;
55-290, 56410060; 63-330, 634267: 654649; 684458; 65-500,
674+1022; 67-362, G9+1006; 69-149, T2456; 76—401, 794497;
90-503, 974384: 94-456, 1034335)., The possession of a
tenant is the possession of his Iandlord for the purposes
of the statute (36~182, 304551; 45-387, 48+17; 45-401, 484
322). The continuity of adverse possession is not broken
by the party in possession taking writien conveyances
from other parties claiming an interest therein, as this
may give him color of title and perhaps define the
boundaries of the premisea claimed (55-290, 56+1060).
After the statutory period has run any interruption in
the possession i8 immateringl (55-280, 56+1060. Sece 87—
362, 69+1096). Pendency of former action by defendant
against plaintiff to determine adverse claims in which
she affirmatively alleged in her answer that she was
owner, which action was afterwards dismissed on her
motion, plaintiff therein consenting, did not interrupt
the continuity of adverse possession by defendant (104—
84, 1164205). 132-311, 1564350; 152-8, 1874615,

19, Tacking—Successive disseizins cannot bhe tacked
for the purpose of constituting a continuous adverse pos-
session unless there is privity between the successive
disseizors (36-152, 304551; 38-122, 354862; 45-401, 484322).
Privity exists between two successive disseizors when
one takes under the other. as by descont, will, grant, or
voluntary transfer of possession (36-152, 304551 42-163,
444525; 45-387, 48417; 45401, 484322, 736; 45-545, 484407;
78-193, 804968; 84-143, 8641102). Such continuity may be
effected by any conveyance or understanding which has
for its object a transfer of the rights of the possessor
ot of his possession when accompanied by an actual

transfer of possession (42-163, 444523; 45-387, 48417, 45—
401, 484322). No conveyance or assignment in writing
is necessary (76-401, 794487),

20. Color of title—Color of title is not necessary (48-
402, 514377; 65-500, 67+1022; 75-9, 7T7+9; 78-102, 804861).
But the dlsselzor must enter with “clatim of right.”
“Color of title” and “claim of right” are not synonymous
(75-9, 774424). A person has color of title when he has
apparent though not real title, founded upon a deed
which purports to convey to him (27-60, 6+403. See 27—
448, 84166; 30-372, 1546065; 32-587, 214717; 37-1567, 334
326). It fs not necessary that the deed be valid or re-
corded (37-113, 331220: 44-135, 46429%: 64-513, 67+632).
“Clalm of title,” “claim of right” “claim of ownership”
mean nothing more than the Intention of the disseizor
to appropriate and use the land as his own to the ex-
clusion of all others (756-9, 774424). Color of title though
not necessary is important in determining the extent
of the possession (17-361, 335: 45387, 48+17: 75-9, 774
424). Where the disseizor enters without color of title
adverse possession is only coextensive with his actual
occupancy (36-525, 324859; 61-118, 634248; 69-122, 71+:}23;
78-102, 804+861; 78-193, B04068), But where the disseizor
enters unider color of title his poasession 1s ordinarily
coextensive with the description in his deed (37-113,
324220 43-346, 464238; 45-387, 48+17; 64-513, 674632; 78—
193, 804968; 82-112, 844732; 94-513, 1034561. See 62-310,
644903). One who enters without color of title cannot
extend his possession by merely obtaining color of title
subsequent to his entry (78-193, 804968).

125-484, 1474655; 151-269, 1864691,

21, Nniure of title acquired by adverne possession—
The title acquired is a perfect title in fee simple (3181,
164495; 31-360, 174957, 44-199, 461438; 44-433, 464913,
46-458, 494238; 55-290, 5641060; 67362, 6941096; 86-165,
904369; 94-513, 1034561). The holder of a title by ad-
verse posseasion may hring ejectment against the holder
of the paper title by whom he has been dispossessed (36—
152, 304551; 86165, 904369),

22 Epsements—36-273, 30+886; 65-500, 6741022; B86-70,
904166.

‘1:3. Evidence admissible—The deed under which the
disseizor entered ix admissible to show the nature and
extent of his claim although void on its face (17-361,
335; 37—113, 334113; 45-545, 484407). The fact of payment
or non-payment 0f taxes ls admissible (37-113, 334220;
44-135, 463+299; 55-290, 5641060; 695-167, 714930; 80-462,
834442; 84—-4, 864+756). Declarations of a prior de_ceasgd
digseizor characterizing his possession are admissible in

favor of a party claiming under him (51-113, 634248).°

Conduet and admissions subsequent to the expiration of
the statutory period are admissible to exp]ain_and char-
acterize the antecedent possession (84—4, 864756; 96-137,
1044759), 126-489, 1484206.

24, Question for jury—Except where only one reason-
able inference can be drawn from the evidence the ques-
tion of adverse possession is for the jury (17-361, 335;
48-402, 514377; 61-113, 634248; 62-229, 6445659, 6O-167, 71+
930; 84—4, 864+756; 87-526, 924+471).

25, Durden of proof—40-48, 414238; 53~398, 55+560; 61—
113, 634248; 73-270, 76435,

23, Dewree of proot required—The evidence to estab-
lish a title by prescriptlon must be direct, clear and con-
vineing. Every presumption is to be indulged ag‘alnst_
the disselzor (17-361, 335: 44-135, 464299; 73-270, 76435;

.§4-4, BGLI56; B7-526, D21474: 8§8-110, 924525). 127-397,

1494647; 134-430, 1594830,

27. Facts held sufllcient to constitute ndverse posses-
sion—PBullding a house on the property of another
through mistake as to the boundary line (31-81, 164495),
elearing, grubblng and fencing a portion of a farm,
putting in crops, tapping trees, cutting grass and drain-
ing land—No buildings belng built on the farm, the claim-
ant living near by (37-113, 33+220); cuiting trees on a
lot, grubbing and burning the brush, digging out the
stumps of trees, leaving tools en the land from year to
year, camping on the land at intervals, paying taxes and
finally building a house (44-135, 4642893); extensive QItch-
ing of the land and using it as a hay farm for which it
wag alone adapted (45-545, 48+407); building a warehouse
on an alley in a village (48-402, 514377); lving on the
land and cropping it annually although no fences were
built around it (69—167, 714980); building a fence around
land and using it as a pasture (78-193, 80+%68); cutting
wood, pasturing cattle, cutting hay, fencing a portion
and living at intervals and for a short time In a shanty,
the land being bottom land along the Mississippl (80-462,
$34+442); plling lumber on a city lot, bujldlng a barn and
shed, keeping and stabling horses, paying taXxes (65-290,
5641060); setting out trees along a boundary line (62-228,
644559); enclosing tract by brush fence, cutting hay and
pasturing cattle (45-209, 474811, BSee 87-526, 924471).
Title by adverse possession may be acquired by mainte-
nance of dam across stream, thereby causing lands to be
submerged for statutory period (107370, 120+373).

29. Fnacts held jnsuilicient to constitute adverme poms~
sersfon—Cutting timber without actual occupancy or
cultivation or inclosure where the land is capable of
such Improvement (17-361. 333): cutting natural hay
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on and letting cattle run over and feed upon wild and
uninclosed land adjfoining land actually occupled by the
trespasser (40-48, 414238, 47-141, 494662; 69-122, 714923,
But sea 45-545, 484407, 69-167, 714930); camping in a
tent on vacant and unoccupied land and cooking, pre-
paring food and sleeping on it for a few days or a week
and watching it for several weeks for the purpose of
keeping off trespassers and asserting title to the land
but doing and intending to do nothing else to improve
the land or sublect it to any proper use (56443, 57+1072).
125-25, 1454404,

%9, Title without posvension—The legal “title” car-
ries with it the right of possession, which is sufficient
under this section to authorize an action to recover
from oneé in possession without title (107-36, 11934492;
118-344, 1364852),

30. Tax =xalex—Short stntutes of Umitntlon—=Short
statutes of limitation as te actions to test validity of
tax sales do not apnly te actliona for possession of real
estate, nor to actlons where party invoking statute al-
leges title In himself by virtue of tax sale and asks
court to determine guestion of title on merits and ad-
judge it to be in him, for such & judgment would carry
with it as necessary incident unqguestionable right to the
possession of the land (98-269, 1074+954). See =also 'll
c. 328 providing that no action to recover estates in or
in lieu of dower or by curtesy shall be maintained after
October first, 1911, when conveyance was made prior to
January firat, 18%6.

) 9188. Foreclosure of real estate mortgages—No ac-
tion or proceeding to foreclose a real estate mortgage,
whethe.r by action or advertisement, or otherwise, shall
be maintained unless commenced within fifteen years
from _the maturity of the whole of the debt secured
by said mortgage, and this limitation shall not be ex-
tended by the non-residence of any plaintiff or de-
fendant or any party interested in the land upon which
said mortgage iz a lien in any action commenced to
foreclose such mortgage, nor by reason of any pay-
ment made after such maturity, nor by reason of any
extension of the time of payment of said mortgage or
the debt or obligation thereby secured or any portion
thereof, unless such extension shall be in writing and
shall }gaye been recorded in the same office in which
tpe ong.mal mortgage is recorded, within the limita-
tion period herein provided, or prior to the expiration
of any previously recorded extension of such mortgage
or debt, nor by reason of any disability of any party
interested in said mortgage, (’09 c. 181 § 1) [7698]

This act supersedes R. L. 4074 and 1907 ¢, 197.

Under prior laws—Not applicable to foreclosure by
advertisement (20-453, 407). Not applicable to the mort-
gage debt. An action to foreclose is governed by the
slx year limitation so far as it is an action for the re-
covery of a personal judgment (46-422, 494237). An
action to foreclose will lie after an action on the mort-
gage debt is barred (11-459, 8541; 35-518, 234314; §B=-253,

92-}-901.. See 16512, 423; 83-156, 65+357), Prior to 1901
¢, 11 it was held tkhat a partial payment which pre-
vented the running of the statute against the mortgage
debt would also prevent the stntute from running against
an action to foreclose the mortgage (24-%7: 62-67, 534
1130; 52-136, 53+1183; 81-454, B44323; 8§2-296, 84+1018),
Wihen a mortgage is glven to Becure several separate
notes the payment of one of them as it falls due does
not toll the statute as to the others or the morteage
(82-296, 8441018). At present the running of the statute
is not affected by the nonresidence of the defendant
(45-167, 474653). Prior to 1887 ¢. 6% the rule was other-
wise (24-358; 39-39, 384765; 44-290, 464356; 52-67, 53%
1130). Under 1870 c. 60 the llmitatlon was ten Yyears
(20-264, 237; 21-620; 26-365, 44611; 63-166, 6543567), Under
G. S. 1866 c. 66 § 11 the limlitation was twenty years
{15-69, 60; 63-156, 6543567y, Under 19¢1 c. 11, wherp mort-
gage waa extended, statute commenced t¢o run from
maturity of debt, and not from date of maturity as
originally stated in morigage (101-387, 112;4281), 148-
13, 1804+1004; 152-%, 1874165,

9189. When time begins to run—Commencement of
proceedings—The time within which any such action
or proceeding may be commenced shall begin to run
from the date of such mortgage, unless the time of
the maturity of the debt or obligation secured by such
mortgage thall be clearly stated in such mortgage.
Any action or proceeding to foreclose a real estate
mortgage whether by action, by advertisement or
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otherwise, commenced within the period of limitation
herein provided, may be prosecuted to completion not-

withstanding the expiration of said period of limita- .

tion, and proceedings to foreclose a real estate mort-
gage by advertisement shall be deemed commenced on
the date of the first publication of the notice of sale.
(09 ¢. 181 § 2) [7699]

1907 ¢. 197 clted (101-387, 1124281). 148-13, 18031004.

9190. JYudgments, ten years—No action shall be
maintained upon a judgment or decree of a court of
the United States, or of any state or territory thereof,
unless begun within ten years after the entry of such
judgment. (4078) [7700]

A judgment constitutes, of itself, a cause of action,
and, like other causes of action, a suit may be brought
upon it within the time limited by statute and such suit
may proceed to trial and judgment even after the ex-
piration of the ten years (39-330, 404181; 56-390, 7+
938). Operation of statute not suspended by new promise
(99-433, 10941001, See 28-248, 94732: 62-507, 6441151).
Equity will not extend the statutory limitation by means
of equitable remedies (28-248, 94732; 39-330, 404+161; 94—
216, 1024453). Prier to 1962 ¢ 2 § 83 the statute was
held applicable to judgments for taxes. Action on judg-
ment, domestic or forelgn, must be brought within 10
vears from rendition without reference to residence of
judgment debtor during the 10 vears. Section 9200 does
n&)st modify this section (102-245, 1134450), 138-121, 164+
586.

9191, Various cases, six years—The following sac-
tions shall be commenced within six years:

1. Upon a contract or other obligation, express or
implied, as to which no other limitation is expressly
prescribed,

2. Upon a liability created by statute, other than
those arising upon a penalty or forfeiture.

3. Yor s trespass upon real estate.

4, For taking, detaining, or injuring personal prop-
erty, including actions for the specific recovery thereof.

5. For criminal conversation, or for any other in-
jury to the person or rights of another, not arising on
contract, and not hereinafter enumerated.

6. For relief on the ground of fraud, in which
case the cause of action shall not be deemed to have
accrued until the discovery by the aggrieved party of
the facts constituting the fraud. ‘

7. To enforce a trust or compel a trustee to account,
where he has neglected to discharge the trust, or claims
to have fully performed it, or has repudiated the trust
relation.

8. Against sureties upon the official bond of- any
public officer, whether of the state or of any county,
town, school distriet, or municipality therein; in which
case the limitation shall not begin to run until the
term of such officer for which the bond was given shall
have expired. (4076} [7701]

4. In general.

2004864, 2104622,

The enactment by Congress of section 206 (f) of the
Federal Transportatlon Act of February 28, 1820, did
not have the effect of reviving causes of action which
had theretofore become barred by the statute of limi-
tations of this state. 156-20, 19449,

Thresher's llen. 160-38, 1994748.

Promissory notes. 160-146, 1994367.

Claim of drainage engineer wnot  barred. 161-6%,
2004833,

Action on a depositary's bond. 21147,

Applies only to express, technical. and continuing
trusts of the kind which were originally cognizable only
in a court of equity. Actions for an accounting and to
impress upon land a trust arising by implication under
a contract are governed by subdivision 1 of section §181,
G. 8. 1923, relating to action “upon a contract or other
obligation, express or implied,” and the six-year Hmita-
tien began to run with the accrual of plaintiff's right to
demand an accounting or enferce & trust. 2094664,

1. Subd, 1—An action on the lmplied contract of a
ferry company to carry safely {(22-47%); an action for
an acccunting between partners (24-17. See 62-324, 644
823); an action to compel specific performance of a con-
tract for the sale of real property (39-301, 324802; 140+
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120); an action by a mortgagor against a mortgagee to
recover a surplus at a sale under a power (14-%7, 68); an
action on an account for goods sold and delivered at dif-
ferent dates (43-219, 454429); an action to foreclose a
mortgage, so far as the right to a deficiency judgment is
concerned {(46-422, 494237}, an action for an accounting
(82-324, 64+823; 29-115, 124343); an actlon on a bond
to secure distribution of estats of decedent (75-223.
774818); an action on the official bond of a constable
(35~-167, 2841%1); an action against a municipality for
damages set apart for the owner in condemnation pro-
ceedings (66—176, 684816); an action to enforce an implied
trust (66-176, 684836. But see 40-508, 42447%): an action
for the recovery of part payments on a contract for the
sale of land (81-428, B44221); an action on a guardlan's
hond (68-388, 71+402); an action on a promissory note
(9-64, 54); an action on instalments of salary (13-304,
365): an aetion to secure refundment of money paid
at a void tax sale (68-1, 594634), Cited and applied {(104-
€5, 112:1054). Cited (104-404, 1164931; 179 Fed 137. Sce
108232, 1184834). Not barred by six-vear statute (121
—22, 1404120). 136-288, 161+593; 125-887, 145479%: 138-
37, 1634975:; 131-136, 1544795; 133409, 16584625; 140-512,
16741047; 142-181, 1714799, Malpractice action as brought
rests on contract of employment (149-48, 184432), Con-
tinying contract with decedent {151-49%, 1874610). The
Federal Emplover’s Liability Act of 1908 creates a new
right of action and consequent limitation of action (151~
159, 1864795). Employer’s remedy under workmen's
compensation act is that prescribed by ch. 84 (152-199,
1884265). Limitation for Injury te employe of steam
railroad is '15 ¢, 187 (154-183, 1914608). Federal Trans-
portation Aect of Feb., 28, 19290 (19449).

2. Subd., 2—Liability of stockholders (48-349, 514117;

62-152, 644145; 66—487, 604610, 1069; 84-144, 86+872;
92-423, 1004222). Prior to 1902 ¢ 2§ 82 proceedings
for the enforcement of taxes were held to come

within this provision. Prier to 1902 ¢ 2 § 61 this
provision was held to apply to an action for the re-
fundment of money paid at a void tax sale (53-309,
654128, See 81254, 834+991). . Inapplicable to action to
recover penalty for trespass on state lands (95-272, 1044
240), Cited (99-392, 1094703). See 136-111, 1514498
142-187, 1714778; 146-291, 1784600; 148-352, 1821442,
Subd, 3—128-113, 1514968.

3. Subd., 6—Actions for personal injuries ar ithi
this provigion (67-146, 69+710; 70-35, 7%+1134; 73—5‘3.1“';.‘13?-
833). Action against city for injuries to employe is
governed by subd. 5, and not by § 9193, subd, 1 (120-37%
133+716). See 120-375, 1394716; 123-19, 1424.930. !

+ Subd. 6—This provision is applicabl i
and equitable actions (12.522, 31. 36.115 30167 47 Ton
484608, See $8-137, 364333). The statute besins to run
pnly from the discovery of the fraud or from the time
it ought to have been discovered, The means of knowl-
edge are equivalent to knowledge, that ls, a knowledge
of the facts which would put an ordinarily prudent man
upon inquiry which if followed up would result in the
discovery of fraud is equivalent to actual discovery (12—
522, 431: 22.97; 22-287: 39-1156, 39467; 47-193, 484608;
B3-371, £54547; 70-113, 724838; 7163, 734645; 75-396, 784
101; 87-456, 024340; 88-413, 93+110; 89-184, 944551: 89~
232, 944688; 113-410, 1294777; 115-86, 131+1071). Con-
structive notice of a record of a deed in the register's
office is insufficient to set the siatute running (22-287;
70-113, 724838). When an action for relief on the ground
of fraud is not commenced until more than six years
after the commission of the acts constituting the fraud
the burden is on the plaintiif to allege and prove that
he did not discover the facts constituting the frauad
until within six years before the commencement of the
action (39-115, 39467; 53-371, b54547; 70-113, 724838; 71—
69, 734645; 75-396, 784+101; 88-413, 9234.110; 89-184, 941551).
The title of a fraudulent grantea is protected by the
statute and unless defrauded creditors effect a cancella-
tion thereof in some appropriate action brought within
8iX years from the discovery of the fraud his title be-
comes absolute and unassailable (87-456, 921340). 'The
[ollowing actions fall within this provision: an action
by a county against its treasurer for fraudulent con-
version of the county funds (22-37); an action by a
principal agalnst an agent for the fraudulent conver-
sion of funds of the principal (12-522, 431); an action
by stockholders to have a deed of the corporation set
aside for fraud (63-371, 554547); an action by heirs to
charge an administrator as trustee (47-1%3, 48+608); an
action to set aside a fraudulent conveyance {30-519, 164
404; 70-113, 724838; 87-456, 924340; $8-413, 934+110. See
44 Fed. 817; 4% Fed. 315, 1 C. C. A. 256), Statute does
not begin to run in action to set aside partnership ac-
counting for fraud till discovery (107-109, 113+652). See
134~234, 1583428; 1539+569; 147-263, 1304221,

5. Subd. T—Express trusts are created by contracts
and agreements which directly and expressly point out
the persons, property and purposes of the trust. Im-
plied trusts are those which the law implies from the
language of the contract and the evideat Intent and pur-
pose of the parties (79-53, 814549). This provision has
no application to implied trusts (66-176, 65+838. But
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see 40-508, 424479). The statute beging to run agalnst
an express trust only from the time a breach, disavowal
or repudiation thereof by the trustee is made known to
the cestui gue trust (33-329, 344272: 44-260, 464406; 62-=
132, 644141; 62-324, 644823; 79-53, 814549; 84-108, B6+
894). The mere fact that a contract creates a relation
in the nature of a trust, or that the actlon to enforce
the obligations growing out of such contract is of an
equitable nature, does not bring the action within this
provisgion (24-17). Statute followed In federal courts
(47 Ped. 782),

Suhd, 7-——Statute commences to run against action to
recover trust funds on performance of trust, or when
trustee repudiates, and the cestul 18 notified. Mere lapse
of time, without inquiry into trusteeship, does not con-
stitute such laches as to preclude recovery (107-109,
1194652).

Subd, 8—Cited and applied (105-2985, 1174496). 1895 c.
126, prescribing that no action against surety onh bond
given by publi¢ officer, ete., should be maintained unless
“recommended” within four years from date of flling
new bond or expiration of term of office, held inoperative,
because Incapable of ratlonal construction (101-294, 1124
27

9192, Against sheriffs and others — Forfeitures,
three years—The following actions shall be commenced
within three years:

1. Against a sheriff, coroner, or constable for any
act done in his official capacity and in virtue of his
office, or for any omission of an official duty, including
the non-payment of money collected or received on a
judgment or execution.

2. Upon a statute for a penalty or forfeiture to

the party aggrieved. (4077) [7702]

1, Snbd. 1—35--167, 28+191; 65-391, 67+1024 Does _not
apply to action for money had and received against
sheriff on account of money obtained from county on
verified bills, alleged to be untrue, for official services
(102-124, 1124899). Where property was converted by
sheriff when the sale was made under execution, and
action against the sheriff was commenced within -three
yearsg thereafter, it was not barred (105-295, 1174456).

Action by sheriff on bond of deputy. 163—41y, 2044168,

2 Subd. 2—48-349, 5141117 (overruled); 61-375, 63+
1079: 66-213, 684976: 78-124, 801853; 95-272, 1044240 Tn
action under 1895 c. 163 § 7 to recover treble damages for
willtul trespass to pine timber of state, limitation is three,
not two, vears (99-392, 1044703). Action in conversion,
brought by state to recover value of timber not re-
moved within time presecribed by permit, not bart_jed by
this subdivision or by 9193 subd. 2 (106-1, 1154162).

Action on a depositary’s bond. 21147.

9193. Two years limitations—The following actions
shall be commenced within two years.

1. For libel, slander, assault, battery, false im-
prisonment, or other tort, resulting in personal injury,
and all actions against physicians, surgeons, dentists,
hospitals, sanitariums, for malpractice, error, mistake,
or failure to cure, whether based on contract or tort;
Provided, a counterclaim may be pleaded as a defense
to any action for services brought by a physician,
surgeon, dentist, hospital or sanitarium, after the limi-
tations herein described notwithstanding it is barred
by the provisions of this chapter, if it was the property
of the party pleading it at the iime it became barred
and was not barred at the time the claim sued on
originated, but no judgment thereof except for costs
can be rendered in favor of the party so pleading it.

2. Upon a statute for a penalty or forfeiture to the
State.

3. For damages caused by a milldam; but as against
one holding under the pre-emption or homestead laws,
such limitations shall not begin to run until a patent
has been issued for the land so damaged.

4, Against a master for breach of an indenture of
apprenticeship; the limitation, in such case, to run from
the expiration of the term of service. (4078) [7703]

(Amended '25, c¢. 113, § 1)

Legislature intended to make the act appilcable to
causes of action existing at the time, and the delay
was for the very purpo.e of permitting actions to be
brought theraon before the statute became effective.
2104622,
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If a reasonable time is allowed for the commencement
of actions upon exXxisting causes of action, a statute can-
not be invalidated as uneonstitutional., This court can-
not say ihat the three months allowed in this case was
unreasonable. 2104622,

1., Subd. 1—An action for malicicua prosecution is
within this provision (69-30, 714+826). An action for
personal injury is not (see § 9191 note 3)., Under G. S.
1894 § 2369 no action for damages for overflowing lands
by erection and maintenance of nillldam, a permanent
structure, can he maintained unless brought within two
vears after damages first sustained by reason of the
dam {104-419, 116+829). Cited and applied (100-27, 110+
68). Not applicable to personal injuriea recelved through
another’s negligence (120-373, 1394716). Physiclan's
ungkillful services (122-153, 1424143). Six-year limita-
tion applies to saloon keeper’s bond when damages
ensue from breach of contract (131-141, 154+795), Mali-
cious prosecution of civil action (123-19, 1424143). Limi-
tation of action for malpractice is not barred by 2
year statute (149—481, 184432).

2, Subd, 2—Cited and applied (99-392, 1094703; 106-1,
1154+162).

3. Swohbd, 3—11-15, 1; 11-336, 237; 12-451, 347; 13-324,
297; 13-498, 457; 39-61, 3B4777; 46-118, 484568

9194. Local improvement certificate of ecertain
cities—Two years—Lien superseded—That no action
for the refundment or recovery of moneys paid on ae-
count of the purchase of any valid or invalid certificate
of sale for a -local improvement assessment, hereto-
fore or hereafter issued by any city in this state now
or hereafter having a population of over fifty thou-
sand inhabitants, shall be maintained after the expir-
ation of two years from the date when notice of ex-
piration of the period of redemption of the property
described in such certificate from the sale evidenced
thereby could have lawfully been given; nor shall such
action be maintained in any case where the person
claiming under such certificate of sale has permitted
the lien evidenced by such .certificate to be superseded,
avoided or cut out by a subsequent or superior lien
arising either from the levy of taxes for general pur-
poses or from the levy of a duly authorized local im-
provement assessment. ('07 e. 183 § 1) [7704]

Held uncenstitutional as applied to certificates pur-
chased prior to passage, under provision of St. Paul
charter that, if in action within 15 vears certificates be

declared invalid, city should reimburse purchaser (105-
19, 11641111).

9195. Action to be commenced within one year—No
action shall be maintained upon any judgment note or
other instrument, heretofore or hereafter executed,
containing any provision authorizing a confession of
judgment thereon, unless begun within one year after
the cause of action shall have accrued. ('15 e. 222
§1)

Judgment by confession, under a power of attorney
from the debtor,_ held to have been properly vacated,
hecause the action was not commenced within one year
after the accrual of the cause of action. 164-81, 20644923,

Any proceeding resulting in a judgment In favor of

one party and against another is an “action,” within the
meaning of that statute. 164-81, 204923,

9196. Action upon judgment from U. 8. court—No
action shall be maintained upon any judgment or de-
cree of any court of the United States, or of any state
or ferritory thereof, heretofore or hereafter entered
upon a plea of confession under any warrant of atior-
ney or other instrument signed by the debtor authoriz-
ing such confession, unless the action upon such judg-
ment be begun within one year after the rendition or

entry thereof. (15 c. 222 § 2)
164-81, 204+523.

9197. Mutual accounts—If the action be to recover
a balance due upon a mutual, open, and current ac-
count, and there have been reciprocal demands between
the parties, the limitation shall begin to run from the
date of the last item proved on either side. (4079)
[7705]
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An account showing on one gide items for gooda sold
and delivered at different dates and payments made by
the purchager on the other side does not come within
this provision for the credit is all on one side and there
is nothing to offset (43-219%, 45+429). If credit is given
for an article of personal property delivered by the
debtor to his creditor at a valuation agreed upon the
account is within this provision (17-469, 447).

9198. For a penalty given to prosecutor—Every
action upon a statute for a penalty given in whole or
in part to the person who prosecutes therefor shall be
eommenced by such party within one year after the
commission of the offence; but, if the action iz not
commenced within one year by a private party, it may
be commenced within two years thereafter on behalf
of the state by the attorney general or the county at-
torney of the county where the offence was committed.
(4080) [7706]

9199. When action deemed begun—Pendency—Fo»
the purposes of this subdivision, an action shall be con-
sidered as begun against each defendant when the
summons is served on him, or on a codefendant who is
a joint contractor or otherwise united in interest with
him, or is delivered to the proper officer for such
service; but, as against any defendant not served with-
in the period of limitation, such delivery shall be in-
effectual, unless within sixty days théreafter the sum-
mons be actually served on him or the first publication
thereof be made. And when an action is begun it shall
be deemed pending until the final judgment therein
has been satisfied, (4081) [7707]

Applie@ as te time when action Is commenced (13—
326, 299; 26-421, 44816; b50-445, B24915; 50-503, 524923;
91226, 974974; 91-353, $84188). Services on joint contrac-
tor (3-106, 58). Applied as to when action is pending (10—
1568, 127; 25-129; 30-161, 144795; B91--226, $74974). Ap-
plied as to delivery of summons to officer for service
(13-326, 299; 26-421, 44816; 50-445, 524915; 56-476, 584
38; 70-212, 7344; T0-286, 734164). G. 8, 1894 § 5143 cited
(97-423, 1074154). Garnishee summons ls issued when
delivered to proper officer for service on garnishee, and,
when writ is sent to cfficer by malil, delivery is not
c¢ompleted until received by him (103-6%, 1144257), See
124-195, 1444942, Registration of land title deemed
pending (127-418 1494736), 130-486, 167+272; 147-376,
1804231,

g 2;1,'2-{“22, note under § 8501; 163-114, 2034614, note under

0342,

Does not apply to actions to enforce mechanics’ liens,
161-148, 20143040.

Amendment stating new cause of action. 1661,
206.4.945.
9200, Effect of absence from state—If, when a cause

of action accrues against a person, he is out of the
state, an action may be commenced within the times
herein limited after his return to the state; and if,
after a cause of action acerues, he departs from and
resides out of the state, the time of his absence is not
part of the time limited for the commencement of the
action, (4082) [7708]

Applicable only te actions the subject matter of which
arlses or originates in this state (91-339, 97+1056), The
mere fact that a note is made payable in this state does
not make this section applicable (93-112, 1004+664). It is
not applicable to an action of ejectment (45-387, 48f17:
45—-401, 484322);, to an action to foreclose a mortgage
(see § 9188), or to foreign corporations with offices in
thig state (45-387, 48417). If when the cause of action
accrues against a person he ig out of the state the action
may be commenced within the statutory time after his
return to the state (314-268, 199; 15-15%, 123; 16-306,
270; 21-15). It is the general rule that the statute does
not begin to run in favor of the party to be charged
until he comes within the jurisdiction (9-64, 54; 13-390,
362; 44-260, 46+406; 45-112, 474543; 5414, 554744). If,
after the cause of action accrues, the debtor departs
from and resides out of the state his new residence out
of the state must, in order to toll the statute, be not
merely temporary and occasional, but of such character
and with such intent as to constitute a new domicil
(16306, 270; 19-488, 422; 50-320, 524642, See 40-428,
4242%2; 46-243, 4841019; 61-256, 634634). Cited and ap-
plied {(102—245, 113+450). See 124-203, 144+945; 143-241,
1734657; 150-1117, 184+785.
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9201. When cause of action accrues out of state—
When a cause of action has arisen outside of this state,
and, by the laws of the place where it arose, an action
thereon is there barred by lapse of time, no such action
shall be maintained in this state unless the plaintiff be
a citizen of the state who has owned the cause of
action ever since it acerued. (4083) [7709]

This sectlon applies to c¢ases not covered by § 2200
that is, to actions the subject matter of which arises
out of the state (91-339, 9741056). Where a cause of
action not arlsing in this state nor accrulng to a citizen
thereof js barred by the law of another state it is barred
here (49-356, 5141162; 93-112, 100+664. See 18-527, 471).
It i3 the general rule that the statute does not begin
te run in favor of the party to be charged until he comes
within the Jurisdiction (9-64, 54; 13-390, 362; 44-260,
464+406; 456-112, 474+543; 54-14, 554744). The effect of the
statute fs to allow a cltizen of this state to plead the
statute of limitations of a foreign state or country when
it ls more favorable to him than our own and to allow
him, when he is plaintiff in a forelign cause of action,
which he has had from the time it fcerued, the benefit of
our own statute; or, in other words, it confers a privi-
lege on # defendant when sued by a foreigner which it
denies to him when sued upon the same demand by a
domestic plaintiff (9-64, 54). See 1385-121, 1644586; 146—
337, 1784747; 150-117, 1841785.

9202, Periods of disability not counted—Any of the
following grounds of disability, existing at the time
when a cause of action acerued, shall suspend the run-
ning of the period of limitation until the same is re-
moved: Provided, that such period, except in the
case of infaney, shall not be extended for more than
five years, nor in case for more than one year, after
the disability ceases:

1. That the plaintiff is within the age of twenty-one
years.

2. His insanity.

3. His imprisonment on a eriminal charge, or un-
der sentence of a criminal court for a term less than
his natural life.

4. Is an alien and the subject or citizen of a country
at war with the United States,

5. When the beginning of the action is stayed by
injunction or by statutory prohibition,

And if two or more disabilities shall coexist, the
suspension shall continue until all are removed. (4084)
[7710]

The disability must exist at the time the cause of
action accrues (67-169, 694812). Infancy (63-272, 65+
459, Sqe 8§5-473, 894+848; 114-34, 12941049). Bankruptey
proceedings (41-363, 43479: 58-163, 59+396), Pendency
of contest in general land offlce (87-117, 91+294. See
91-325, 08+8%, 1004+106). Action to sequester property
of corporation (84-144, 864872; B4-217, 87:604),

Where complaint alleged that as result of conspiracy
between defendants plaintiff was falsely adjudged in-
sane and committed on July 24, 1902, and was restored
to capacity April 6, 1903, the action belng commenced
February 21, 1805, the action was barred (100-27, 110+
68). Where personal injury caused by negligence of
another and resulting insanity occur on the same day,
the two events are legally simultaneous, and disability
of insanity exists at time cause of action accrued (102-
89, 11324+880). Statutory provisions suspending running
of perlod of limitation while action (s stayed by injunc-
tion apply only between parties to suit (107-491, 1204
1086). See 129-346, 1524+736; 135-45, 15941082,

That the statute begins to run when the cause of
action accrues, and the courts have no power to extend
or modify the periods of Ilimitation provided thereln.
When once it begins to run it will not cease to do so
by reason of any event not within the saving of the
statute. 160-32, 1993431,

In the absence of fraudulent c¢oncealment, the run-
ning of the statute is not prevented, although the party

having a right of action was ignorant of its existence
160-32, 1994431,

9203. Period between death of party and granting
of letters—The time which elapses between the death
of a person and the granting of letters testamentary
or of administration on his estate, not exceeding six
months, and a period of six months after the granting
of such letters, are not to be deemed any part of the
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time limited for the commencement of actions by exec-
utors or administrators. If the death occur within
the last year of the period of limitation, the action may
be commenced by the personal representative at any
time within one year after such death. And if a cause
of action survive against a decedent, which is not re-
quired by law to be presented to the probate court,
an action may be brought thereon against the personal
representative of such decedent at any time within one

_year after the granting of letters testamentary or of

administration, (4085) [7711]

16-159, 123; 30-386, 154676; 39-39, 384765; 44—449, 47451;
;ggwn 474653; 75-527, 784+93: 115-86, 13141071; 179 Fed.

9204. New promise must be in writing—No ac-
knowledgment or promise shall be evidence of a new
or continuing contract sufficient to take the case out
of the operation of this chapter, unless the same is
contained in some writing signed by the party to be
charged thereby; but this section shall not alter the

effect of a payment of principal or interest. (4086)
[7712]
1. Acknowledgment or promise—The acknowledg-

ment or promise must be In writing signed by the per-
son to be charged (3%-518, 403829; 82-296, 8441618). Suf-
ficiency of the acknowledgment or promise considered
(11-138, 87; 12-3562, 220; 12-407, 281; 16-215, 187; 29-361,
13+148; 35-63, 274379; 389-367, 404257; 51482, G534766).
An acknowledgment cannot be withdrawn so as to re-
gtore the bar (12-17, 1). Acknowledgment by corporation
{12-17, 1). A conditional proemise will not take the debt
out of the statute unless the condition is performed (12—
407, 261). The acknowledgment or promise must itself
describe or furnish the means of identifying the debt
or debts to which it refers and cannot be supplemented
by parol evidence (51-—482, 53+766). It is immaterial
whether the acknowledgment Is made before or after
the running of the statute (39-367, 404257. See 80-361,
834351). An account stated, which is not supported by
evidence of some writing signed by the party toe be
charged, will not prevent the running of the statute
against previously existing liabilities included therein
(J9-518, 404829), A judgment, does not come within
rule made foundation of this section, by which new
promise or payment suspends ocperation of the statuta
(99-433, 10941001; 142-183, 1714800; 151498, 1874610).

2, I'nrt paymeni—Partinl payment on a partnership
debt, after dissolution, suspends operation of statute
as to other partners, in favor of creditor receiving such
payment, who has had dealings with partnership and
has no notice of dissolution (96-527, 1054+972). Part pay-
ment on note by one of two joint makers will not pre-
vent running of statute as to the other. 7Where notae
was executed by R. and L. and R. made part payment,
indorsemant thereof on note was not, by 5 9888, evi-
dence of correetness of recital that it wasg paid at re-
quest of L. (97-214, 1064+310). Partial paymerts by
principal debtor will not prevent running of statute as
to guarantor of promissory note, unless contract of
guaranty expressly so provides (104-130, 11641068), To
prevent running of statute, payment must be made vol-
untarily by debtor in person, or by hls authority, or muat
be ratifled (101-1, 111+638). To infer new promise from
part payment, debt or obligation must be definitely
pointed out by debtor and Intention to discharge ft in
part made manifest (103-168, 1144742). 'The indorsement
on note of proceeds of sale of collateral deposited with
note at time it was given is not part payment which
will Interrupt running of statute (87-214, 1064310},
Where creditor holds separate claims, and debtor makes
general payment on indebtedress. without directing or
authorizing anplication upon any one, all of which .)a.re
barred, bar ls not removed ag to any (12-352 [Gil 2291,
applied. 103-168, 1144742, See 111-418, 1274323; 133~
289, 1584391).

Moneys received by the payee of a note from collateral
pledged by the maker, and indorsed on ithe principal
note, do not constitute partinl payments, s0 as to sus-
pand the running of the statute of limitations. 150-144,
1954567,

This rule is applied where the guarantor of a pledged
note made a trust deed for the benefit of his creditors,
to which the payee of the principal note, with the con-
sent of the maker, became n party, and the trustees pald
certain of the proceeds of the guarantor's estate to the
payee in the principal note, on which it was indorsed;
and it is held that such ‘payment did not suspend the
running of the statute of limitations., 160-14G, 1994567,

9205. New action in case of reversal—If judgment
be recovered by plaintiff in an action begun within the
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prescribed period of limitation, and such judgment be
afterward arrested or reversed on error or appeal, the
plaintiff may begin a new action within one year after
such reversal or arrest. (4087) [7713]

VENUE

9206. General rule—Exception—Except as provided
in § 9207, every civil action shall be tried in the county
in which it was begun, unless the place of trial be
changed as hereinafter prescribed; and, when so
changed, all subsequent papers in the action sghall be
entitled and filed in the county to which such transfer
has been made. (4088) [7714]

Entitling papers after change of venue {(68—4, 70+777).

See 132-9, 1554754; 150499, 18541019
162-132, 2024482, note under § 9216,

9207. Actions relating to land, situs to govern—
Actions for the recovery of real estate, the foreclosure
of a mortgage or other lien thereon, the partition there-
of, the determination in any form of an estate or inter-
est therein, and for injuries to lands within this state,
shall be tried in the eounty where such real estate or
some part thereof is situated, subject to the power of
the court to change the place of trial in the cases
specified in § 9216 subds. 1, 8, 4. If the county desig-
nated in the complaint is not the proper county, the
court therein shall have no jurisdiction of the action.
(4089) [7715]

Held applicable to an action to cancel a real estate
néortgage and to cxpunge the record thereof (83-114.
8.,+939):_ to an action for Injuries to land within this
state (65-18, 674846); to an action to set aside mortgage
foreelosure and redeem (101-186, 1114664) ; to action to
set aside deeds procured by fravd (120-528, 1394613).
Held not applicable to an aetion to cancel a contract
for the sale of land on the ground of fraud (94-370,
1024+869); to an action to set aside a judgment and levy
on real estate (85-283, 584755); to an action by helrs to
aveld an administrator's sale of land, to recover lands
in the hands of purchasers and for an accounting and
recovery of the sales (76-513, 794507); to an action for
mjuries_ to land in another state (65—48, 674+846); to
proceedmgg for the appointment of a receiver in jnsolv-
ency (60g3ns,_62+325). An action to set aside desds of
real estate, situated in more than one county, in fraud
of creditors, may be brought in either county (91-96,
974574). The modern tendency is to treat all actions
as transitory which are not clearly and wholly local
(6548, §7+846; 91-96, 974574; 94-370, 1024+869). The pre-
cise effect of the last clause of this section Is an open
question (see 7T4-211, 77441; 76-513, 794507; 91-76, 974
574). Bringing an action in the wrong county does not
go to the Jurisdiction of the court over the subject
matter.. By consent of all the parties a court may try
an action for the recovery of real estate lying i{n an-
other county (76-513, 794+507). Prior to 1885 ¢. 169 it
was held that if the county designated in the complaint
was not the proper county the action might neverthe-
less be tried therein unless the defendant, before the
time of answering expired, demanded that the trial be
had in the proper county (21-15; 46-535, 4%4257; 74-211,
T7441).  Cited (120-458, 1394.947). See 129-240, 15324408,
Action for breach of contract to establish railway sta-
tion upon grantor's land is not within this segtion (133-—
442, 1584266). Cause of action transitory (134-332, 1584
788; 36~472, 1624351; 144-79, 1744525). Actions for can-
cellation of contracts, even though covering real estate,
may be transitory and not local (146-424, 17841005;: 150~
499, 18541019}, Triable in county where real estate is
situated (150-513, 1854953). Action was not wholly
lecal, but partly local and partly transitory (154-400,
1614-814).

An action brought to cancel a contract on the
ground of fraud is triable where the defendant resides,
although it may Incidentally involve the determination
of rights in real estate. 164—433, 2054284,

By filing an affidavit for the attachment of the prop-
erty, plaintiff did not elect to treat the action as purely
local. 166~442, 2084203.

“Where the primary purpose of an action Is to establish
the existence of a constructive trust. obtain an account-
ing, and have the court determine whether the rights ot
the defendants in the property which is the subject of
the alleged trust are superior to those of the plaintiff,
th eaction is not wholly local, and does not come within
the provisions of section. 166-442, 2084203,

A suit by a minority stockholder to compel the as-
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signment of a mining lease to his corporaticn, based
on an allegation that the directors, in violation of their
duties as fiduciaries, had taken the lease in the name of'
another corporation, 1s not local, and, though brought
in the county where the leased land Is situnetd, may be
removed on the demand of the defendants to the county
of their residence. 167463, 2094270.

When the relief sought by such a suit ls obtainable
by a judgment in personam, the fact that the court has
power to transfer the lease by Judgment under section

L9523, G. S 1523, does not transform the sult to one in

rem or necessitate Its trlal in the county where the res
ig situated. 167-463, 2004270.

Precluded second trial after reversal in county where
land was located. 210+405, .

Th suit to cancel mortgage, trtable in county in which
land was gituated, plaintiff, having acquiesced in trans-
fer of suit te county of defendant's residence and trled
case there without objection, walved right to trial in
county where land was located. 2104405,

Action to rescind and annul a contract to convey land
is transitory. 211+469.

9208. Official misconduct, ete., where cause arose—
Actions against a public officer, or person specially ap-
pointed to execute his duties, for acts done by virtue
of such office, and against any person for like cause
who has acted in place or in aid of such officer, and
actions to recover penalties or forfeitures imposed by
statute, shall be tried in the county in which the cause
of action arose: Provided, that if the act for which
the penalty or forfeiture is imposed be committed upon
a lake or stream extending into, or bordering upon,
more than one county, such action may be tried in any

of said counties. (4090) [7716]

Action agalnst public officer (92-402, 10042). Officer
may waive privilege (3-277, 191). Not applicable to an
action of replevin for property wrongfully taken by an
offlcer (34-506. 26+733; 45-170. 474+655). Not applicabls

to an action by a creditor agalnst the officers of a cor-
]’.‘39-\-94?).

poration (66-213%, 684976). Ci_ted (120-458,
Statute inapplicable (139-388, 156+634),
Venue. 166-499%, 207+648.

9209. Bail bonds—Actions and proceedings prose-
cuted upon forfeited bail bonds or recognizances shall
be heard and tried in the county in which the forfeit-
ure was adjudged. (’23 c. 100 § 1)

147272, 1804199,

9210. Cost hond — Recognizances — Non-residents
—Actions upon bends for costs given in any civil ac-
tion or proceeding by a non-resident plaintiff, as pro-
vided by law, and upon any recognizance by a party
or witness in any criminal prosecution, or on any se-
curity for costs given in justice court, shall be tried
in the county where such bond or security is filed, un-
less the court, for cause other than the residence of
the defendant, shall change the venue. An action
against a non-resident defendant proceeded against by
attachment may be brought in any county wherein
such defendant has property liable to attachment.
(4001) [7717]

An actlon against a non-resldent for the recovery of
money may be brought in any county in the state and a
writ of attachment may issue therein directed to the
sheriff of any other county for service (91-352, 931188).
Cited {(120-458, 1394947). See 139-389, 1664533,

9211. Replevin—Actions to recover the possession
of personal property wrongfully taken shall be tried
in the county in which the taking occurred, or, at plain-
tiff's election, in the county in which he resides; in
other cases in the county in which the property is sit-
uated. (4092) [7718]

34-506, 263+733; 45-170, 474+655; 92-205, 993+806; 101-81,
1114950, Cited ¢120-458, 1394947). Before holding, ac-
tion was breught in replevin solely to avoid change of
venue, It must appear canclusively that conversion is
only avallable remedy (130-104, 1533266; 144-19%0, 1744
890).

9212. Actions by or for the state—Except as other-
wise provided by law in particular cases, civil actions
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for trespass in which the state of Minnesota is plain-
tiff, may be begun and tried in such county as the
attorney general, or other attorney authorized to bring

the same, shall select. (4093} [7719]
139-389, 1664533,
159-365, 200417

9213. Actions for wages—An action for the recov-
ery of wages or money due for manual labor may be
brought in the county in which such labor was per-
formed; and when so brought the venue of such action
shall not be changed to another county without the
written consent of the plaintiff filed with the court.
(4094) [7720]

Cited (120-458, 1394+947). Money due for manual labor
(139-391, 1664533; 150499, 18511019).

Action to recover wages, combined with several other
causes for recovery of money, iz not triable in county

where labor was performed in which defendant did not
reside. 162-522, 2034435,

9214. Other cases—Residence of defendant—Resi-
dence of corporations—All actions not enumerated in
paragraphs 9207-9213 shall be tried in a county in
Whi_ch one or more of the defendants reside when the
action was begun. If none of the parties shall reside
or be found in the state, or the defendant be a foreign
corporation, the action may be begun and tried in any
county which the plaintiff shall designate. A domestic
corporation other than railroad companies, street rail-
way companies, and street railroad companies whether
the motive power is steam, electricity, or other power
used by said corporations or companies, also telephone
com?anie's, telegraph companies and all other public
service corporations, shall be considered as residing in
any county wherein it has an office, resident agent or
business place. The above enumerated public service
corporations shall be considered as residing in any
count;{ wherein the cause of action shall arise and
wherein any part of its lines of railway, railroad,
street railway, street railroad, without regard to the
motive power of said railroad, street railway or street
r.ailroad, telegraph or telephone lines or any other pub-
lic service corporation shall extend, without regard to
whether said corporation or company has an office,
agent or business place in said county, or not. (R. L.
§ 4095, amended '18 e. 552 § 1) [7721]

Applied as te irdividuals residing in the stat 4
%gg 474719 46-311, 4841123; §0-373, 834342; 85—2833, (824.
i 94-370, 1024869). An action against a non-resident

for the recovery of money may be brought in any county
in the state and a writ of attachmsant may issue therein
directed to the sheriff of any other county for Service
(#1-352, 98+188). A foreign corporation, although it
has complied with all the provisions of law as to its right
l:ohdo business in this state, may be sued in any county
iw;glct% the plaintiff may designate (30—444, 154876; 74—
29, 7641030). A domestic corporation may be sued in
gny_ county where it has an oftice, agent or place of
us;ness (55-479, 574208; 77-302, 794960; 98-38, 1074545).
ﬁct_on against municipality is local (120-458, 1354947).
ction in municipal court against railroad company:
defepd.ant cannot move for change of venue to another,-
r;umcxpa.[ court in same county {128-225, 1504924).
eraonal service of summons in one county and entry
of default judgment in another (136-459, 16141054). Aec-
tlon for specific performance of contract for sale of
land, is controlled as to place of trial by thig section
(138-336, 1644+1014; 139-391, 1664523). Rallroad defend-
ant (151—4_53, 1874415). ‘Iransitory actlon (154-398, 1914
814). Writ of mandamus depends on whether defend-
ant has an office, etc., in such county (1934169). Statute
construed as to venue of suits against Public Service
corporations (1344876).

164525, 2054+448; 167-473, 203+270, note under § 9207,

Co.nstrued to permit suaits against domestic public
service corporations in any county wherein a cause of
action arises, and wherein any part of the defendant's
lines are situated. But, the statute does not change the
long established rule that a domestic public service cor-
poration may be sued (in transitory action) in any
county where it "has an office, resident agent, or busi-
ness place,” 156-3%4, 1944876,

Chapier 223, Laws 1921, imposirg an occupation tax
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on the business of mining ore, requires actious for the
collection of that tax to be brought in Ramsey county
or in the county where the ore was mined, and intends
that such actions shall be tried in the county in which
they are brought. 159-282, 198667, .

Although mandamus was not intended as a reviewing
writ, the practice of using it to settle disputes as to the
proper place of trial has become firmly established.
159-282, 1984667, A

Cases arising under the federal Employers’ Liability
Act against a foreign corporation may bhe commenced in
the courts of this state “in any county which the plain-
tiff shall designate.” The jurisdiction of the state courts
over such cases is settled by the act of Congress, but
the venue of such actions within the state is governed
by state law. 159-323, 198410086

Does not apply to special statutory proceeding pro-
vided by § 9262. 159-355, 200+17.

An action is brought to cancel a contract on the
ground of fraud, is triable where the defendant resides,
although it may incidentally involve the determination
of rights in real estate. 164—433, 2054284 .

It is the gencral rule that actions must be tried where
the defendant resides, and the requirement that certain
actions shall be tried where the subject-matter is sit-
uated is an exception to the rule, and to bring a case
within the exception the subject-matter must be wholly
local., 164-433, 2054234,

CHANGE OF VENUE

9215. As of right—Demand—If the county desig-
nated in the complaint is not the proper county, the
action may notwithstanding be tried therein unless,
within twenty days after the summons is served, the
defendant demands in writing that it be tried in the
proper county. Such demand shall be accompanied by
the affidavit of the defendant, or his agent or atiorney,
setting forth the county of his residence at the time
of the commencement of the action. Such demand and
affidavit, with proof of service thereof upon the plain-
tiff’s attorney, shall be filed with the clerk, in the
county where the action was begun, within thirty days
from -the date of its service, and thereupon the place
of trial shall be changed to the county where the de-
fendant resides, without any other proceedings. If
there are several defendants residing in different
counties, the trial shall be had in the county upon
which a majority of them unite in demanding, or, if
the numbers be equal, in that whose county seat is
nearest. When the place of trial is changed, all other
proceedings shall be had in the county to which the -
change is made, unless otherwise provided by consent
of parties filed with the clerk or by order of the court,
and the papers shall be transferred and filed accord-
ingly. When a demand for a change of the place of
trial is made as herein provided, the action shall not
for any of the reasons specified in § 9216 be retained.
for trial in the county where begun, but can be tried
therein only upon removal thereto from the proper
county in the cases provided by law. (4096) [7722]

1. When applicable—This sectlon has no application
where the action is properly brought in the county desig-
nated in the complaint (92-205, 994806, 92—402, 10042).
Where venue properly laid, third person subastituted as
defendant not entitled, as matter of right, to change
(108-125h, 1214428). Has no application to action for
divorce (110-501, 1264133). Does not authorize change
in action to which municipal corporation is defendant
from the county in which such municipality is located,
though majority of individual defendants unite in de-
manding change (120-458, 1394+947). Cited (120526, 139+
§13). Venue in contest proceedings is not controlled by
this section (126—406, 150+625; 148—488, 1821163).

159—282, 1984667, note under § 9214; 166—442, 2084203,
note under § 9216; 167-463, 2094270, note under § 5207.

If venue of an action is changed improperly, plaintiff
waives right to have it remanded by noticing case for
trial in county teo which it was removed 157-207,
1954891,

No error found in denial of a motien for a change.of
venue for the purpose of procuring an impartial tr}al,
the same having been denied on conflicting affidavits.
160-114, 18044465, .

A change of venue as a matter of right cannot.be
had by persons who voluntarily come into an action
brought in the proper county and hecome defendants in
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that action. but. I the venue is changed on their appli-
cation, the right to question the change is waived by the
plaintiff by retaining an answer in which the new
county is named as the county to which the place of
trial has been changed, by replying to the answer lay-
ing the venue in that county, and by retaining the ne-
tice of trial similarly entitled. 162-132, 2024482,

Effect of fallure to flle demand and affladvit In right
county. 162-516, 2024+820.

After rerving the affidavit and demand for a change
of venue pursuant to section, the defendant may make
a second service at any time within 20 days after the
summons was served, and, if he does, the time within
which the papers must be filed with the clerk of court
begins to run from the date of the second service.
211411,

To effect a change of venue of an action commenced
in the district court of Hennepin county, the deposit
fee required by chapter 333, ¢G. L. 1908, must be paid
and the affidavit and demand filed within 30 days after
service was made. 211411,

By retaining the answer in which the venue was laid
in the county of defendant's residence, and by =erving
a reply before the affldavit and demand were filed. the
plaintiff did not wnive the right to Insist that a change
of venue had not been effected. 211311.

2. Policy of law—It is the policy of the law that
transitory actions shall be brought and tried in the
county where the defendant resides, or, in case of several
defendants residing in different countles, in the county
to which they unite in demanding the wvenue to be
changed 192-164, 994621).

#. Several defenidants—Where one of several defend-
ants is the only one concerned. the others heing merely
nominal parties, he may have the venue changed to his
county withount reference to the others (85-283, 884755).
Parties who are in default may be disregarded (64—444,
67467). “Where therc are several defendants residing in
different counties a majority of them may secure a
change by making the proper affidavit and serving a
joint demand therefor before the time for answering
has expired as to any of them, or by each of them
making such afiidavit and serving a demand for the
same at any time before his time for answering expires
(92-164, 994+621). Where there ars several defendants
residing in different counties the place of trial must be
charged to the county which a majority of them unite
In demanding although the action is hrought in a county
where one or more of them reside ($3-447, 861415} See
122-377. 1423817; 132-220, 1564284; 139-391, 1664533,

4. When demand must be made—It must be made
before the time to answer expires and the right to a
change must be determined as of the time of the de-
mand (90-427, 974112). Amendment of complaint held
not to revive or cxtend the time (72-153, 75+591). BSee
127-324, 1434536.

5. Affidavit—It must state the actual place of resi-
dence of the defendant at the time of the c¢ommence-
ment of the action. A defect in this regard waived
(88-55, 92451f). Tt nced not state that the time for
answering has not expired (52-164, 904621), Defendant
must make a record. to effect change of venue, showing
full compliance with statutory requirements (141-59,
1694251).

G, A matter of righti—XNo order of court—If a defend-
ant complies or duly tenders compliance with the pro-
visions of this section he has an absolute right to have
the venue changed to the ¢ounty of his alleged residence.
The actlon cannot be retained in the county in which
the venue is laid for the purpose of traversing the al-
legations of the aflidavit as to defendant’s residence, or
for the hearing of o motlon to retaln the case for the
convenience of wltnesses, If the plaintiff wishes to
challenge the truth of the afiidavit his remedy is to
move the court in the county to which the venue is
changed to remand the case. Upon a compliance with
the provisions of this section the place of trial is ipso
facto changed and the defendant has an absolute right to
have the papers and files transferred to the distriet
court of the proper county. No order of court is neces-
eary (66-213, 68+4876; 72-153, 754591: 77-302, 79:+860: 80~
373, B34342; B3-447, 864415; 85-283, 884753; 88-95, 924518;
90-118, 954591), See 130-103, 1534266; 148-490, 1824513;
150-4958, 18541019,

7. Waiver—The place of trial is not jurisdlietional (3—
277, 191; 5-148, 113; 10-133, 106; 21-15; 30-512, 16}403;
46-535, 494257; Eb-40L, 6641066 76-513, 794507), and hence
a party may walve his right to a trial in a particular
court (3-277, 191; B-148, 113; 24-377; 27-498, 84593; 28-
337, 54872; 2046, 114132; 32185 20431; 45-186, 47+71%;
62-261, 61+564; G68-4, T04777). Tle walves 1t under thias
saction by not making the demand before the time for
answering explres (90-427, 374112}, See 141-87, 1744523,

9216. By order of court—Grounds—The venue of
any civil action may be changed by order of the court
in the following cases:

1. TUppn written consent of the parties;
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2. When it is made to appear, on motion, that any
party has been made a defendant for the purpose of
preventing a change of venue under § 9215;

3. When an impartial trial cannot be had in the
county wherein the action is pending; or

4. When the convenience of witnesses and the ends
of justice would be promoted by the change, (4097}

[7723]

Cited (108-125, 1214428).

162-507, 201+949; 156-394, 1044876, note under § 5214,

1. Subd, 2—32-185, 20491; 45-186, 474719; 50-305, 52¢
B64;150-500, 18541019,

. %, Subd, 3—18-184, 168; 131-489, 154-789%; 148-490, 182+
513,

The showing made in support of the motion fell short
of establishing the contention that the defendants who
oppesed it were merely ncminal parties having no sub-
stantial interests at stake. 166—442, 2084203.

3. Sulbal, 4—28-337, 94872; 51-232, §34462; 56-68, 5T+
322, See rule 28, district court. Motion for change for
convenience of witnesses is addressed to discretion of
court (108-527, 121487%), 1944878,

Where such a =uit i§ commenced in a c¢ounty remote
from all offices and lines nf defedant railway company,
its venue should be changed In such manner as will
Dhest serve the convenience of witnesses and promote the
ends of justice, (159-323, 198+1006.

Prior order den¥ing change of venue is not res ad-
judicnia 161-520, 2014302

The court did not err in denying a motion, because
not seasonably made, io change the place of trial upon
the ground that the change would promonte the con-

venience of witnesses and the ends of justice. 161-176,
2014298,
9217, Action on contracter’s bend — An action

against the sureties on a public contractor’s bond, or
against such sureties and contractor jointly, may be
brought in the county where the cause of action arose,
and when so brought the venue of such action shall
not be changed without the written consent of the
plaintiff filed with the Court, or unless changed by
order of the Court pursuant to Section 7723, General
Statutes 1913 [9216]. (’23 ¢. 128 § 1}
Venue, 166-493, 2074648,

9218. Interest or bias of judge—No judge shall sit
in any cause, except to hear a motion to change the
venue, if he be interested in its determination, or if
he might be excluded for bias from acting therein as
a juror. If he be the only judge of the court or dis-
trict, he shall .grant a change of the venue wheneyer,
upon a motion therefor, his interest or bias shall be
made to appear, unless before the motion is heard the
governor shall have assigned another judge to try such
cause: Provided, that such sole judge may order the
venue changed, upon his own motion, whenever he shall
deem it improper to sit in the cause. (4098) [7724]

The interest swhich disqualifies under this section
is a peecuniary interest—not an interest of feeling, or
sympathy, or biag that would disqualify a juror (26-501,
54677 B8-130, 924525, See 3-274, 188; 20-313, 271; 22~
246; 26-220, 24687; 26-445, 4+1107; 50-14, 524222; 53-283,
52411567).

169-403, 1994103, note under § 9221

“Fopr hias? construed—Judge not disquatlfied because
related within ninth degree to attorney of either party
(111-110, 1264477).

9219. Actions in municipal eourt-—The foregoing
provisions relating to venue shall apply to civil actions
begun in the municipal courts, except that the applica-
tion for such change shall be made after answering and
before the time fixed for the trial of the cause; and
upon a change of venue being effected in any such
action, under either of §§ 9215-9218, the transfer shall
be made to the district court of the proper county.
{(4099) [7725]

This section overrules 30-473, 164365,

9220. On appeal from justice court—Any action
pending in a district or municipal court against a nat-
urzl person, upon appeal from a justice of the peace,
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may be transferred to the district court of the county
in which the defendant resides upon compliance with
the following requisites:

1. The defendant or his attorney, within ten days
after the appeal is perfected, shall file with the clerk
of the court in which the action is pending an affidavit,
setting forth that the defendant, or, if there be more
than one, a majority of them, resided at the commence-
ment of the action in another county in this state,
naming it;

2. Within twenty days after the filing of such affida-
vit the party filing it shall make application to the
court for an order transferring the action to the
county named therein.

Upon such application being made, the court shall
forthwith make an order transferring the action to

such county and papers shall be transferred accord--

ingly. (4100} [7726]
55-470, 57+208; 80-22, 8241084, See 27-498, 84593; 30-
473, 164365, Order transferring cause from municipal

court to distriet court mot appealable (109-96, 1234.56).

9221, Affidavit of prejudice or bias of judge—Any
party to a cause pending in a district court having two
or more judges, within one day after it is ascertained
which judge is to preside at the trial thereof, or at the
hearing of any motion, order to show cause, or argu-
ment on demurrer, may make and file with such judge
and serve on the opposite party an affidavit stating
that, on account of prejudice or bias on the part of
such judge, he has good reason to believe, and dees
believe, that he cannot have a fair trial or hearing
thereof, and thereupon such judge shall forthwith se-
cure some other judge of the same or another district
to preside at the trial of such cause or hearing of the
motion, demurrer or order to show cause, and shall
continue the cause on the ealendar, until such judge
can be present. In criminal actions such affidavit may
be made and filed with such judge by the defendant
not less than two days before the expiration of the
time allowed him by law to prepare for trial, and in
either of such cases such presiding judge shall be_ in-
capacitated to try such cause: Provided, that in crimi-
nal cases such judge, for the purpese of securing a
speedy trial, may, in his discretion, change the place
of trial to another county. (R. L. 05, § 4101; G. S.
18, § 7727; amended 19, c. 92, § 1; "27, c. 283)

§8-130, 924529; 96-348, 105468,

0On fling of aflidavit of prejudice, presiding judge s
ihereby incapacitated for triai of accused. Affidavit
held filed in time (111-325, 12641039). Inapplicable to
motion for temporary alimony (135-307, 1604778). In-
applicable to actions in district courts, having less than
three judges (19443756).

Does not apply to actions pending in a district court
having less than three judges. 156393, 1844875,

Where a court having jurisdiction of the subject madf-
ter and of the defendant erroneously denies an applica-
tion for change of judge, the remedy is by appeal. The
deiendant is not entitled to be discharged on a writ of
habegus corpus. 153-403, 1954103,

Affidavit must state facts which will justify a rea-
sonable mind in believing that the judge will not be

impartial, 153-403, 1994103,
Applies to the State in civil actions. 163-141, 2034979,

9222. Expenses to be paid by county in which action
was commenced—Whenevér the venue hereafter shall
be changed in a civil action upon the consent of parties,
with or without an order of court, to a county other
than the one where the same is properly triable or by
an order of court under either subdivision three (3) or
four (4), of section 7723, General Statutes 1913 [9216],
the expenses of the trial of such action, including of-
ficers and jurors fees, and all expenses caused by the
trial of such action which would not otherwise have
been incurred by the county where the same is tried
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shall be paid by the county in which such action was
commenced. (’17 c. 421 § 1)

9223, To be first paid by county in which action is
tried—Such expenses shall be paid in the first instance
by the county in which the action is tried, and there-
upen the clerk of court of said county shall prepare,
under his hand and seal, an itemized statement of
such expenses, and upon approval thereof by the judge
of the court in which said trial was had, and the filing
of such itemized statement and approval in the office
of the county auditor in which such action was com-
menced, such auditor shall issue his warrant for the
amount of such approved statement in favor of the
county in which the trial was had. (717 ¢. 421 § 2)

SUMMONS-—APPEARANCE—NOTICES, ETC.

9224, Actions, how begun—Civil actions in the dis-
trict court shall be commenced by the service of a

summons as hereinafter provided. (4102) [7728]
47-681, 004823; 73-167, 7641043; 91-226, 97+974.
Delivery of summons to proper officer for service, if

2ompleted within prescribed time, commences actlon.

Code alone governs (124-197, 1444943), Exhaustive con-

sideration as to when an action is deemed begun (1389-

486, 1674271, 194+697).

9225, Requisites of summons—Notice—The sum-
mons shall be subseribed by the plaintiff or his attor-
ney, be directed to the defendant, and require him to
serve his answer to the complaint on the subscriber,
by copy, at a specified place within the state where
there is a postoffice, within twenty days after the
service on him of such summons, exclusive of the day
of service. It shall also notify him, in substance, that
if he fails s0 to serve his answer:

1. If the action be for the recovery of a debt or a
liquidated money demand only, that the plaintiff will
take judgment for an amount specified therein.

2. In other actions, that he will apply to the court
for the relief demanded in the complaint. (4103)

7729
I:1. %\'ot a process—A summons i3 not a process re-
quired under the constitution to run in the name of the

state. It is a mere notlice (12-80, 43; 12-255, 166; 8-~
28, 704775, See 1.1~15l4, 126; 19-17, 1; 33-28, 214+838; 65—~
156, 6842). But it is in the nature of original process

(46-164, 47+970; 484733). Summons is onre of documents
In action and may be amended by leave of court (131~
173, 1544952), No general rule as to what defects are
jurisdictional; statute.is to be liberally construed (143-
308, 1734652).

2, Directed to the defendant—86-13,8941124.

3. Contents of notice—14-537, 408; 21-335; 24-43; 34—
395, 264122,

4. Signature—It may bs subscribed by the printed
sigrature of the plaintiff or his attorney (37-250, 33+
849, See 40-189, 4141031). A written signature purport-
ing to be that of the plaintiff but made by his agent in
?és p;'gssence and by his express direction is sufficient (14—

7, }.

3. Irregularities—No general rule can be laid down as
to what defects in a summons are jurisdictional., TIf
the summons is regular on its face and is duly served
the court acquires jurisdiction. BMere irregularities can-
not be taken advantage of ceollaterally but are deemed
waived unless the defendant moves to set aside the ser-
vice (12-80, 43; 14-537, 408; 24-43; 24-188; 26-306, 34+700;
31-479, 184.283; 34-385, 264122; 43-137, 4514; 47-581, 5O+
823; 53-315, ©54127; 55-443, 574+141; 56-390, 57+938; T3~
167, 7541043; 86—13, 8941124). May be amended to make
time conform the statute (116-115, 1334398). Judgment
entered in distriet court upon summons issuing out of
municipal court s a nullity (136—459, 161+1054). To
acquire jurisdiction over defendant, summons must sub-
stantially comply with statute. (149-124, 1824989),

The attempted service of the summeons in a mechanic's
Nen action is fatally defective when the copy delivered
to the defendant places the venue of the action in the
wrong county, recites that the complaint is on file with
the clerk of the distriet court of that county, requires
the answer to be filed there, and also misdescribes the
real estata as being situated there. 161-143, 20143200.

A summons propérly served, which requires the de-
fendant *“to answer the complaint,” instead of strictly
complying with sectien, providing that it shall require
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defendant ‘“to serve his answer to the complaint on the
gubscriber, by cony,” gives jurisdiction. 2124812,

9226. Summons, by whom served—Fees, etc.—The
summons may be served by the sheriff of the county
in which the defendant is found, or by any other per-
son not a party to the action; but, if served by a per-
son other than an officer authorized by law to make
such service, no fees or mileage shall be allowed there-
for. (4104) [7730]

May be merved by plaintiff's attorney (68-28, T04775).
Service of summons not taxable unless made by sheriff
(124-263, 1451114; 143-265, 1731432). Municipal court
officer 18 not an officer authorized by law to gerve a dis-
triet court summons. (194494).

9227. Service of complaint—Appearance, etc.—A
copy of the complaint shall be served with the sum-
mons, unless the complaint be filed with the clerk, in
which case the summons shall contain a notice of such
filing. If it be not so served, and the ‘defendant shall
appear in the action within ten days after the service
of the summons, the plaintiff, within five days affer
such appearance, shall serve the complaint, by copy,
on the defendant or his attorney. The defendant shall
then have at least ten days in which to answer the
same. {4105) [7731]

Except for the purpose of preventing the statute of
limitations from runhing an action 1s commenced by
service of the summons and net as in some states by
filing a complaint and issuing a summeons (47-581, 504
823). Where a summons i8 regular on its face, and is
duly served, the court acquires jurisdiction. The fact
that the complaint is not filed, or a copy thercof is not
served Wwith the summons, does not render the judg-
ment void, Tt 1s a mere irregularity and is waived
unless the defendant moves to set aside the service (26—
306, 34+700; 55-443, 574141; 73--167, 7541043).

9228, Service of summons—On natural persons—
Service of the summons on natural persons residing
or being within the state shall be made by delivering
a copy thereof, as follows:

1. To the defendant personally,

2. If the defendant have a resident guardian, ap-
pointed for any purpose, to such guardian also.

3. If he be a minor under the age of fourteen years,
and have no such guardian, to his father also, or to
his mother, or, if he have neither within the state, to
the person having the control of such minor, or with
whom he resides, or by whom he is employed.

But in all such cases it shall be deemed a personal
service of the summons if the copy thereof be left at
the house of the usual abode of the person to be served,
with some person of suitable age and discretion then
residing therein., {(4108) [7732]

It i the fact of service that gives jurisdiction. If
service is made, and jurisdiction acquired, a return
showing defective service does not divest it. 159-111,
1984307,

The attempted service of the summons in 8 mechanic's
Hen action is fatally defective when the copy delivered
to the defendant places the venue of the action in the
wrong county, recites that the complaint is on file with
the clerk eof the district court of that county, requires
the answer to be filed there, and also misdescribes the
resl estate as being situated there. 161-143, 2014300.

1. Personal serviee—]t must be direct. That is, it
must be on the defendant personally and noi through
the mediation of a third person (29-108, 124342; 52-98§,
634+812)., Wrong initial in defendant’'s name not fatal to
jurisdiction, where summons served on right party;
otherwise, where service is by publication (139+1068).

2, Howose of usunl abode—In the case of 8 married
man the house of his usual abode is prima facie the
house Where his wife and family reside, The term “‘the
house of his usual abode” means a person's customary
dwelling place or residence (61-256, 634634; 64~485, 67+
540; 106-458, 119+404). A boardlng house may bhe a
house of usual abode (45-33, 474+309).

3. FPersons with whom summons may be left—A per-
son tourteen years old is prima facie a person of “suit-
able age and discretion” It is not necessary that he
should understand the nature of judiclal proceedings
(63—286, 554133). He must be an actual resident in the
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If he is rot, the judegment is void (29-108, 124
The summons may be left with a person living

house.
342y,
in the same suite of rooms in an apartment house as
the person to he served, although ke is not a member
of the family or household of such person (79-350, 824
6G8). Tt is the wvalidity of the service made which con-
trels and not what may be thought or supposed con-
cerning the same by the person who made ft. It is
not necessary to inform the person with whom it is
left for whom it is intended (50-348, 524034),

4, On minor—42-84, 43+784; 79476, 224990, See 121-
28, 13941068, Non-resident attorney taking deposition
is not exempt (135-217, 1604795). Receivers are natural
pergsons and the method of service prescribed by this
section controls (:37-329, 1634+521).

9229. On public corporations, etc—Service of a
summons upon municipal or guasi municipal corpora-
tions shall be made by delivering a copy thereof as
follows:

1. If the action be against a city, village, or other
incorporated place, to its chief executive officer, or, in
his absence, to its clerk.

2. If against a county, to the chairman of the coun-
ty board or to the county auditor.

3. If against a town, to the chairman of the town
board or to the town clerk.

4, If against a school district, to any member of
its board of trustees or other governing hody.

6. If against any other public board or body sub-
jeet to suit, to any member thereof.

And in any of the cases enumerated in this section,
if it be made to appear that service cannot be made
as herein provided, the court may direct the manner
of such service. (4107) [7733]

Action against village (115-182, 1314+1079). In actien
in justice ecourt against village this section controls
(115-500, 133+159), See 1944775 .

Service of a summons oh gz c¢county as provided in
section 7733, Gen. St. 1813, is sufflcient te confer juris-
diction, although such service. was not made during or
within ten days before a session of the county board.
156-327, 1944775,

9230. On the state—In all actions and proceedings
to which the state may lawfully be made 2 party, the
summons and other papers therein shall be served on
the attorney general, or, in his absence, upon one of
his assistants. (4108) [7734]

9231, On private corporations—1. If the action be
against a private domestic corporation, the summons
may be served by delivering a copy thereof to its
president, vice-president, secretary, cashier, or treas-
urer, or to any director or managing agent thereof.

2. If such domestic corporation have no officer
within the state upon whom service can be so made, of
which fact the return of the sheriff that none can be
found in his county shall be conclusive evidence, service
of the summons upon it may be made by depositing
two copies thereof with the secretary of state, which
shall be deemed personal service upon such corporation.
One of such copies shall be filed by such secretary,
and the other forthwith mailed by him to the corpora-
tion, if the place of its main office be known to him
or be disclosed by the files of his office.

3. If the defendant be a foreign corporation the
summons may be served by delivering a copy to any of
its officers or agents within the state, provided that
any foreignh corporation having an agent in this state
for the solicitation of freight and passenger traffic or
either thereof over its lines outside of this state, may
be served with summons by delivering a copy thereof
to such agent., If a foreign insurance corporation, two
copies shall be delivered to the insurance commissioner,
who shall file one in his office and forthwith mail the
other postage prepaid to the defendant at its home
office,

4. 1f such foreign corporation shall have appointed
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a resident agent authorized to accept service of pro-
cess, and shall have caused such appointment to be
filed and recorded as required or authorized by law,
delivery of a copy of the summons to such agent shall
be deemed service thereof on such corporation. (R. L.
§ 4109, amended ’13 e¢. 218 § 1) [7735]

288 Fed. 877; 165-95, 2054694,

Subd, 1—150-344, 1854386; 151-452, 1874416,

Subd, 2—70-105, 72+835; 80-32, 82+1083; 14041027; 146
Fed. 630, 77 C. ¢C. A, 56. Domestic corporation appoint-
ing a resident agent for service of legal process (145—
448, 17174633).

Subd. 3—The proviso was added by 1913 c. 218, To
constitute a person an agent of a foreign corporation
upon whom service may be made he must be one actual-
ly appointed by and representing the corporation, and
not one created by mere construction or implication.
contrary to the intention of the parties (73-305, 76436;
102-386. 114424%; 105-108, 1174393, See 66-79, 684774
66-271, 6841085). If a foreign corporation has no prop-
erty within this state or the cause of action did not
arise here Jjurisdiction cannot be acquired over it by
personal service of the summons on fts officers or agents
temporarily within this state (26-233, 24698; 81-346, 844
46. See 10-386, 308; 13-278, 256; 97 Fed. 22, 38 C. C. A.
34), ©On foreign insurance company (80-147, .82+1083;
87-260, 91+1116), The guestion whether a foreign ¢or-
poration is doing business in the state, s¢o that service
of summons may be made upon its agent within the state,
is one of due process of law under the federal consiitu-
tion (102-386, 114+243). Corporation must be doing busi-
ness in the state (105-198, 1174+391; 118-1, 1364+291). Ques-
tion whether corporation is “doing business” in state
(118-1, 136+291), Jurisdiction over foreign corporations
voluntarily appearing and submitting to Jjuri=diction
(111-48, 1264410). See 129-233, 1524+410; 130-35, 152+
1102; 131-135, 1544750, Foreign corporation whose presi-
dent resides In this state (131-162, 15449850) 131-335,
1654+108; 134-245, 1584975; 134-261, 1504272; 134-480, 1594
947. Service of summons on legal holiday does not
confer jurisdiction (132-29%0, 1574643). Bee 137-122, 1624
1068. Agent of receivers of foreign t:al]road company
with no line in this state are not subgect to valid ser-
vice under this section (137-328, 1634+5§21). C_Gnstrui_ng
pagent of foreign corporation upon whom valid service
may be made (146-244, 1784504). Service upon soliciting
freight agent of foreign railroad in this state (151452,
1874416). See 147-189, 1794734; 148-483, 18241004; 150~
534, 1864130; 152-539, 1874976. Jurisdiction cannot be
obtained of a foreign corporation by service of sum-
mons upon its president, a resident of Minnesota, un-
less the corporation, at the time of the service, is_doing
business within Minnesota. (153-19, 1_89-1-653; 153-440,
1904797). Jurisdiction cannot be acqu:r(_ad of receiver
of Canadian railroad appointed by Canadian authorities
(1944615), This subdivision is inapplicable to and not
contrelling the federal court (284 Fed. 1907).

A foreign corporation, which ships goods on orders
received by mail from purchasers in this state, and
which pays a commission to a resident of this state for
procuring orders if they are accepted, but which gives
him no authority to accept orders or make contracts, is
not doing business in this state in the sense required to
give the courts of this state jurisdiction. 166-151,
2074201,

162-55, 202456, note under § 9233, .

Service on foreign railroad corporation. 284 Fed. 10_0(.

The courts of this state cannot acquire jurisdiction
of the receiver of a Canadian railroad appointed by the
Canadian authorities by service of process in the man-
ner provided in the third subdivision, for service on
foreign corporations, 156-120, 1944614,

The rule permitting the severance of illegal from
legal provisions of a statute has no application., 157-
306, 19612646,

Following Davis v. Farmers Co-operative Equity Co.,
43 Sup. Ct. 556, 67 L. Ed. —, it is held that chapter 218,
Laws 1813, embraced in section 7735, subsec. 3, G. 8.
1913, has no validity for any purpose. 137-306, 196+266.

A court does not obtain jurisdiction to render a per-
sonal judgment against a foreign corporation by the,
service of the syummons on an officer of the corporation
residing in this state unless the corporation is deing
business within the state at the time of the service or
has entered into contracts with its citizens of extended
duration and mutual obligation. 2104620.

Subd, 4—84-497, 88410.

9232, Service of summons and notice on express
companies—In any action or proceeding against an ex-
press company, whether domestic or foreign, trans-
acting business in the State of Minnesota, service of
summons and of all notices and orders in any action
or proceeding wherein such express company is a

party may be made by delivering a copy thereof to
any agent of such express company within the county
in which the action 6r proceeding is begun, and such
gervice shall have the same effect as though made pur-
suant to the provisions of Section 7735 General Stat-
utes, 1913 [9231]; Provided that, if such company shall
appear in an action or proceeding by'a resident attor-
ney, service of notices or orders in said action or pro-
ceeding shall thereafter be made upon such attornmey.
(21 c. 160 § 1)

9233. On railway companies—In any action or pro-
ceeding against a railway company, whether domestic
or foreign, including proceedings under the right of
eminent domain, service of the summons and of all
notices required to be served therein may be made by
delivering a copy thereof to any ticket or freight
agent of such company within the county in which the
action or proceeding is begun, with the same effect as
though made pursuant to § 9231: Provided that, if
such company shall appear in an action by a resident
attorney, service shall thereafter be made upon such
attorney. (4110) [7736]

55479, B74+208; §4-361, 67480, See 36-85, 304+432, over-
ruled by change of statute. Foreign company, whose
cars are brought into state by another company under
joint traflic arrangement, held not transacting business
within state. Agent of local company, who sells through
joint tickets, not *“ticket agent” of foreign company
(106-263, 1194398), Where several foreign corporations
established a common agency and appeinted an agent
to solicit business, service of process on such agent was
service on the constituent corporations (113-367, 128+
765). Service upon ticket and freight agent retained
by receivers of foreign railway operating within Min-
nesota, is valid (137-205, 163+284; 150-345, 185+387). Con-
struing service under above (151-451, 1874416).

G 8. 1913, § 77368, was veid. 298 Fed. 977,

Aside from chapter 218, Laws 1913 {(Gen. St. 1813, §
7735), service of a summons on a foreign corporation
by the delivery of a copy to an agent of the cropora-
tion for the solicitation of freight and passenger traffic
over its lines outslde this state was not authorized by
statute. 167-306, 1964266. .

Service could nol be made on agent of foreign rail-
road soliciting business in the state. 162-55, 202436.

9234. Service by publication—Personal service out
of state—In any of the cases mentioned in § 9235,
when the sheriff of the county in which the action is
brought shall have duly determined that the defendant
cannot be found therein and an affidavit of the plain-
tiff or his attorney shall have been filed with the clerk,
stating the existence of one of such cases and that he
believes the defendant is not a resident of the state,
or cannot be found therein, and either that he has
mailed a copy of the summons to the defendant at his
place of residence, or that such residence is not known
to him, service of the summons may be made upon
such defendant by three weeks' published notice there-
of; provided, that personal service of such summons
without the state proved by the affidavit of the person
making the same, made before an authorized officer
having a zeal, shall have the same effect as the pub-
lished notice herein provided for. (R. L. § 4111,
amended ’13 ¢. 241 § 1) [7737]

Laws 1925, c. 72, § 1, reads as follows: *“That jn pl)
cases where judgments or decrees have been entered in
the District Court of this State where jurisdiction of
any defendant has been obtained by publication of sum-
mons, and the affidavit of such publication has not been
filed with the Clerk of Court before the issuance of the
order of Court authorizing such publication, or before
such publication, all such judgments or decrees, when
otherwise legal and wvalid, are hereby made valid and
binding upon such deféndants so served by pablication,
in like manner as if such affidavit has been filed with
the clerk, as required by law, prior to the issuance ot
such order and the publication of such service summons.

TROVIDED, HOWEVER, that this act shall not apply
to cases whereln the judgment and decree has been en-
tered since the 19th day of January, 1815, and provided,
further that nothing herein shall apply to or affect any
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actions or proceedings now pending in any court in
this state.”

14. In general.

2124905,

Service on forelgn railroad corporation. 234 Fed. 1007.

The service of a summons upon 2 nonresident by de-
livering a copy thereof to him without the state, is a
substitute for the publication of the summons, and can-
no the made without taking the steps required when the
summons is to be published. 161-246, 2014323,

The filing of the affidavit prescribed is a jurisdiction
prerequisite to the publication of the summons. 161-248,
2014323,

Defects in an immaterial clause in an affidavit for
the service of a summons by publicatien cannot destroy
the affidavit which must be considered in its entirety.
163114, 2034614,

A delay of nine months in making a personal service
of a summons without the state, after the making of
the sgheriff’s return that defendant cannot be found, is
as a matter of law unrezsonable, and the return will
not support and sustain the service, 163-114, 2034614

As a foundation for substituted personal service with-
out the gsinte, every step must be made to permit the
service to be made by publication, 163-114. 2034614,

Plaintiff, upon an adverse ruling vacating a judgment
and sefting aside a personal service without the state,
does not waive his right to appeal from =such ruling by
filing a new affidavit and causing another personal serv-
fce to be made without the state., 163-114, 2034614,

Process in municipal court of Minneapolis may be
served by publication (Laws 1917, c. 407). 2104874,

1., Not applicable to Torrens system—39-454, 954317,
895, 564704.

Z. No order of court necessary—47-581. 504823: 67-242,
694.903; 84-329, 874838, 87 Am. St Rep. 254,

3. AmMdavit—Affidavit is jurisdictional and must state
all the statutory requirements. It cannot he aided by
reference to the complaint (86-49%3, 9041113, See 9-239,
225; 53-197, 53+117)., It must state facts positivély and
not on information and belief except where the latter
form is expressly authorized (38-341, 374585). It need
not be sworn to on the day on which the action is com-
menced. It is not void because entitled in an action net
actualiy commenced at the time. If it is filed with
the clerk the fact that he fails to keep his office at the
county seat will not invalidate the publication (47-581,
504+823).

4. Filing aflidavit—The filing of the affidavit is a
jurisdictional prerequisite. It eannot be flled after pub-
lication cor after the commencement of publication (37~
194, 33+569; 38-506, 38+G08; 44-97, 406+315; 44-505, 471169
67-242, 654003; 85-261, 881748 Sece validating act, 1901
c. 34%). What constitutes filing (85-261, 881748).

5. Malling cop¥ of summons-~The mailing of a copy
to a non-resident does not constitute personal service
although it is duly received. It is the publication of
the summons that gives the court jurisdiction and not
the service through the mails (46-66, 484450),

6. Filing the complaint—Proper practice requlres
that the complaint should be fllad before the commence-
ment of the publication butl it is not jurisdictional (43~
137, 4544: 47-581, 504823),

7. Flling return of sherif—The filing of the return
ot the sheriff is not a jurisdictional prerequisife. It
may be filed any time before the entry of Jjudgment
(67~242, 591903; 86-493, 9041113). Neither making nor
filing of return jurisdictional under G. S. 1894 § 5204
(108-151, 121+605).

8. Sufficiency of return—49-140, 514666.

8, Form of summons—43-137, 4544,

10, Misnomer—A misnomer in the summons is fatal
(72-105, 754115, 104-165, 1164357; 13941066),

11. Pullication—The publication need not be made on
the same day of each week (53-84, 5441058), It is valid
though one of the publications is on a holiday (50-457,
524915).

12, Statute must be followed wsirictly—27-265, 64+783;
87-194, 234559, 44505, 474169; 46174, 484773; 46-180, 48+
775; 55-286, 57+134; 86-493, 9041113,

13. Personal service out of state—Personal service
out of the state under the last clause of this section
is simply a substitute for service by publication and
must he preceded by a strict compliance with all the
statutory requirements essential to publication (91-228,
974974, See 94-301, 1024861. Bue see 117-366, 135+998).

14, Divoree—SSections Til6, 7737, 7738, made no sub-
stantial change as to service by publication in divorce.
Affidavit showing that psarsonal service cannot well be
made and containing statements required, with return
of sheriff that defendant cannot be found, sufficient to
justify order directing service by publication and to
authorize publication, without further affidavit after
the order has been made (99-307, 1084243)., In divorce
where summeoens is served personally out of state, not
prerequisite that there be either return of sheriff or
affidavit (117-366, 1354998). Personal service outside of
state of same effect as by publication (123-431, 1444138).
Service by publication and necessary elements reguisite

to personal judgment (135-400, 1614149). In acticn In
personam constructive service by publication or per-
sonal service cutside the state is not due process (137-
425, 1634782). Sufficiency of affidavit for publication
{138-224, 1644904). Giving of bond in attachment by
non-resident does not constitute a general appearance
(147-378, 1804+232). Service by publication (154-34, 1914
53). Garnishment of funds and service on soliciting
agent (284 Fed. 1007).

9235. In what cases—Such service shall be sufficient
to eonfer jurisdiction:

1. When the defendant is a foreign corporation,
having property within the state.

2, When the defendant, being a resident of the
state, has departed therefrom with intent to defraud
his ereditors, or to aveid service, or keeps himself con-
cealed therein with like intent; or has departed there-
from, or cannot be found therein, and has property or
credits therein upon which the plaintiff has acquired a
lien by attachment or garnishment.

3. When the defendant is not a resident of the
state, but has property therein, and the court has juris-
diction of the subject of the action,

4. When the action is for a divorce, or a separation
from bed and board, and the court shall have ordered
that service be made by published notice.

5. When the subject of the action is real or per-
sonal property within the state, in or upon which the
defendant has or claims a lien or interest, or the re-
lief demanded consists wholly or partly in excluding
him from any such interest or lien.

6. When the action is to foreclose a mortgage or to
enforce a lien on real estate. (4112) [7738]

Service on foreign railrecad corporation. 284 Fed. 1007.

The jurisdiction of the disirict court te remove a cloud
on the title to property embraces personal as well as
real property. Mere verbal assertions of ownership do
not cast a cloud upon the title to property which the
courts will éispel, nor can a suit be maintained to re-
move a cloud created hy an instrument invalid upon its
face. 162-18, 202464.

Subd. 1—Where a cause of action arises in another
state a court of this siate eannot acguire jurisdiction
of a foreign corporation unless it has property within
this state of some substantial value and of a character
to justify a reasonmable probability that the creditor
can secure something from a sale thereof that can be
applied as a payment on his demand (81-346, 84446; 92—
20, 094365).

Subd. 3—See 284 Fed. 1003; 123-364, 1434915; 123-431,
1441138 Defendant a resident, but owing to discrep-
ancy in surname is not found (129-270, 1524+640; 137-
425, 1634782),

Subd, 4—135-197, 1614148.

Subd, i—Stock of demestic corporation involved (90-
76, 951887; 96-914, 5741273, An action to reform the
discription in a deed (55-386, 574124). An action to set
aslde a fraudulent conveyance (43-137, 45+4), See 138-
224, 1644903 154-34, 191153,

Subd. 6—47-581, 504823,

Extent of jurisdiction necguired over mon-resldents—
20-108, 124342; 36-190, 314+210; 44-G05, 474169: 456-277,
471967; 46-396, 494150: 47681, 504823: B1-181, 534460;
55-386, 57+134; 87-510, 924461; §8—456, 934520,

9236. When defendant may defend—Restitution—
If the summons be not personally served, the defendant,
on application to the court before judgment and for
sufficient cause, shall be permitted to defend; and, ex-
cept in an action for a divorce, the defendant, in like
manner, may be permitted to defend at any time with-
in one year after judgment, on such terms as may be
just., If the defence be sustained, and any part of the
judgment has been enforced, such restitution shall be
made as the court may direct. (4113) [7739] ’

See notes under § 9283.

Applicable in actigns to foreclose mechanics’ liens
166—430, 2084136,

The c¢ourt may impose “such terms as may be just”
a8 a condition i{o the right to relief under the statute.
Terms stated in the opinion as requested by arpellants
were unreasonable and harsh. 166—4£30, 2084136,

1. A mniter of right—39-T3, 584689 423-243, 4449; 44—
392, 464766; 46-66, 4B4+459; B5-386, b5T+134; 79-264, 82+
581; 85-261, 884748. Matter of right, unless appllicant
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guilty of laches {(112-400, 1284+4064; 112-508, 1284670). G.
S, 1894 § 5200 cited (97-135, 106+108). Opening an in-
terlocutory judgment in partition (123-471, 1444140).

2. Relief granted liberolly—35-278, 284508; 39-73, 38+
89.

3. A good defence sufficlent enuse—A good defence Is
a sufficient cause within the meaning of thé statute
(39-73, 384G80; 42-243, 4445; 46-66, 484489). It is in-
dispensable that the applicant should show a good de-
fence in his moving papers (74-234, 76+1132), but he
nead do no more than propoge an answer Ssetting
up a good defence (79-264, 824581). It is not necessary
for him to exhibit the evidence of his defence. Neither
an affidavit of merits or a verified answer is necessary
if a good defence appears by the moving affidavits. The
proper practice is to propose a verified answer showing
a good defence (81-515, 844338). The defence need not
be affirmative. A verified general denial is sufficient
(see 55-20, 594620, But see 50-1, 524219). An affidavit
of merlts may take the place of a proposed answer (50—
1, 52421M, R

4. Diligence In making npplication—The applicant

need not show in his moving papers that he has been.

diligent. He need not show that he dld not have actual
notice of the action in time to interpose his defence
before judgment (35-278, 284508). But he is l?ou.nd to
meet any charge of laches made hy the plaintiff on
proper affidavits (59-409, 614455; 85-261, 884748; 1}3—
433, 129:853). There is no general rule as to the dili-
gence required in making application after actual notice.
Each case must be determined on its own facts (42—
243, 4449; 46-G6. 48+459: 51-550, 534+872; 66-476, 58+38; 59—
409, §14455). If a party receives the summons through
the mail he ig bound t0 act with great promptness there-
after (85-261, 584748). As to laches, see note 1. What
diligence must be shown (112-508, 1284670). Delivery
of summons to defendant outside state ls merely equiva-
lent of summons by publication. (122-396, 1424714).
See 139-24, 1654378, .
Application to have a judgment rendered against a
nonresident on substituted service vacated and for leave
. to defend. The summons was served on the defendant
personally outside the state. His laches In talflng no
action In the matter for five months thereafter Jusit]ﬁed
the court in denying the appileation. 164-504, 2054636,
%, When year beplins to run—15-63, 43.
6. Action for divoree—$3-195, 1014163; 151-302, 186+
Go4.
7. The question on nppeal—11-232, 153; 15-63, 43; 35—
278, 284508; 39-73, 3846893; 46-G6, 4£84459; 51-550, 534872,

9237. Proof of service—Service of the summons and
other papers shall be proved as follows:

1. If made by the sheriff or other officer there-
unto authorized by law, by his certificate; if by any
other person, by his affidavit; or

2. By the written admission of the party served;

3. If by published notice, by the affidavit of the
printer, or of his foreman or clerk, and by that of the
person who mailed a copy of the summons, if one was
mailed.

If service be made otherwise than by published
notice, the proof shall state the time, place, and man-
ner thereof. (4114) [7740]

1. Aflidavit of personnl service-=It s not necessary
that it should state that the person upon whom the
service wns made was to affiant known to be the per-
son upon whom service was requlred to be made (18-
94, 92, 74-282, T714137). In an action against partners
under a firm name the affidavit of a person who served
the summons that the persons upon whom he served
it (naming them) are members of the firm named' in
the summons is sufficient (45-357, 4741064). The ab-
sence of a venue is not fatal (18-90, 72). A municipal
court officer iz not an officer suthorized by law to sarve
a distriet court summons (194494).

2. AMfMidavit ot substitoted mervice—When s=service is
made by leaving a copy at the defendant’s usual place
of abode the afiidavit should state the name of the per-
son with whom it is left, but it is not indispensable
(64—48b6, 674540). It is not necessary te state that the
g;ag;zndant could not be found (26-154, 24+163; 64—485, 67+

3. Return of officer—The return of an officer is con-
clusive in collateral proceedings, but the defendant may
impeach it on motion or other direct proceedings in the
action to set aside the Judgment on default, If the rights
of third parties have not intervened (3%-305, 40471; 40-
52, 41124¢; 51-3853, 53+646; 56351, 57+1060. Ses T0-105,
725835). A return will not be set aside except upon
strong evidence (33-372, 234541; 41--12, 4245%4; 56-361,
57-106¢; 78-295, 8041127). A misnomer in & return is
not fatal (56-3%0, 574%38). To a summons addressed to
two defendants a sheriff returned that the defendants,

naming them conjunctively, could not be found. Held
that the return should be construed disjunctively (49—
140, 514666). Ordinarily a return s not complete until
ft is nled (55-386, 574134; 67~242, 694903).

It is the fact of service that gives jurisdietion. 1If
service i8 made, and jJurisdictlon acquired, a return
showing defective service dees not divert it. 159-111,
1984307,

No presumption of jurisdiction attaches to a domes-
tic judgment when the record csntaing a certificate by
the sheriff of service of the complaint and none of the
zervica of the summons. 15%-458, 1994235,

The presumption that public officers perform their
official duties does not dispense with the necessity of a
showing of a strict complicnce with the requirements
of the statute, in a sheriff's return of service of a no-
tice of expiration of time of redemption from a tax
gale, in a tax title proceeding. 160-136, 1994895,

A notice of the expiration of redemption from a tax
sale must be directed to the person In whose name the
Iands are assessed. and to all owners and persons in-
teregted in the land, and the return of the notice by
the sheriff must show the time, place, and manner of
service upon theé persons to whom the notice ig directed.
160-136, 1994895,

4. Admission of service—4-163, 108; 4-473, 366; 15447,
360; 79-476, 824990,

5. Aflidnvit of publicatlon—Affidavit of publication
for "six successive weeks” is Insufficient (8-381, 338; 20~
452, 407; 39-336, 404163), An affidavit sitating that
the summons swas published “seven” weeks, once @
week, the date of the first and last publication beln
shown, from <which it clearly appeared that sl
weeks was intended held sufflcient (43-137, 45344). It
need not show that the publication was on the same
day of cach week (53-84, 5441058).

9238. Jurisdiction, when acquired — Appearance —
The court shall have jurisdietion of the defendant from
the time of the service of the summons or other
process upon him, and service by published notice shall
be deemed complete at the expiration of the presecribed
period of publication. A voluntary appearance by the
defendant shall be equivalent to personal service, un-
less the same be made for the sole purpose of attack-
ing the jurisdiction. (4115) [7741]

When service by publication complete (26-421, 44816).

APPEARANCE

1. DPefinition—To “appear” means to come into court
as a party to an action (26-87, 14801).

Demand for change of venue constitutes a general
appearanee,  160-181, 1984082y,

The action of defendant's attorney in challenging the
jurisdiction of the court to entertain the proceeding can-
not be construed as a general appearance. 164-363,
2054244,

By personally signing an answer, interposed to a com-

‘plaint for th2 recovery of a stated sum upon an official

bond, defendants appeared in the action; and since such
answer admitted the amount claimed in the complaint to
be due and authorized the clerk of court to enter judg-
ment against defendants for such amount, without ap-
plicaton to the court, the judgment entered was valid,
and defendants were not entitled to have it vacated as
a matter of right, 21145,

2. Effect of n general appearnnce—A general ap-
pearance pglves the court juriadiction over the person
(1-192, 166; 9-55, 44; 10-178, 144: 13—174, 165:; 14-186, 4;
18-312, 281; 20-102, 86; 21-30; 21-403; 22-552: 23-268:
25-41; 25-128; 28-400, 104429; 29-~46, 114132; 31-289, 174+
623; 41-429, 184148; 31-479, 154283; 34-96, 244310; $5-523,
384753; 48-221, 5041037; 51-401, 53+714; 64-43, 6646; 64—
547, 67+662; T4-264, 774142; 74-302, 774144; 74339, 774229;
80-40, 824+1089; 83-35, 853+825). Although the proceed-
ing (g in rem a wvoluntary appearance gives the court
jurisdiction so far as the party's interest in the prop-
erty is concerned (35-1, 15, 254457, 304826; 651-401, 634
714). A non-resident may glve the court jurisdiction by
a voluntary appearance (10-178, 144). Jurisdictlon over
the subject matter cannot be conferred by a general ap-
pearance (8-536, 479; 15-447, 360; 17-41, 23; 35-1, 15,
254457, 304+826). By appearing generally a party walves
all defects in the summons, In {ts service and in the
proof of service (1-192, 166; 14-16, 4; 18-312, 281; 20-
102, 86: 21-30; 2946, 114132; 55-102, 56+581; 83-35, 85+
825. SHee 55-443, 57+141). A general appearance in an
actlon of claim and delivery does not waive irregularity
in the selzure (16-490, 443},

3. Vold judgment not valldnted by on nppearnnce—
39-336, 404163; 48-521," 514478. See 33-419, 231854,

4, Appearance in forefgn court—056—401, 564+1056.

5. Appearance by infant—79-476, 824900,

6. Whnt constitotes gencral appearance—An appear-
ance for any oOther purpose than to question the juris-
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diction of the court is general and gives the court juris-
diction of the person (53-12%, &4+1064)., 1f a parly so
far appears ad to call into action the powers of the court
for any purpose, except to decide upon itg own jurisdie-
tion. it is a full appearance (23-268). A party cannot
at the same time object to and ask the court to exer-
cise its jurisdiction (30-2060, 154117). A party appears
generally when he takes or consents to any step in the
cause which assumes that the jurisdictlon exists or con-
tinues (21-403; 458-221, 50+1037). In determining whether
an appearance 13 general or speclal the purposes for
which it was made should be considered rather than
what the party has labeled it (55—-443, 57+141).

7. Appearances held general—Demurrer to the com-
plaint for want of jurisdiction over the person (10-173,
144); an application for an extension of time to answer,
though a motion was pending to set aside the sum-
mons (11-271, 184, See 34-96, 244319); a motion to set
aside a judgment on grounds not expressly limited to
the jurisdiction of the court (23-268); a motion object-
ing to the jurisdiction but at the same time asking a
decision on the mertts {(30-260, 154117); interplead:ng
and consenting to an adjournment (28-400, 10442%); op-
posing a motion on the merits and offering to submit
Lo an grder of the court {(64—43, 6645); stipulating for
an adjournment (48-221, 5041037); an objection to the
jurisdiction coupled with an objection to the appoint-
ment of a receiver (53-129, 5441064). Acquiring Juris-
diction (124-201, 1444942). Voluntary appearance is
equivalent to personal service ({(144-384, 1164+698).

8. Genernl appedrance by appenling-—25-41; 25-128;
31-479, 183283; 38-523, 384753; 653-508, 554597; 74-302,
774144,

. Whnat constitutes specinl nppearance—A party can-
not be deemed to submir to the jurlsdiction of a court
by the mere act of denying its jurlsdiction (35-283, 28;
506), Special appearances are not favored (11-271, 184).
Where a party appears speclally he has no standing on
appeal to attack the validity of the judgment in any
other respect than the juriadiction of the court (930=74,
954887, 964914, 97+127). Presence at general term call
of calendar not necessarily a general appearance (122.--
352, 1424709), ‘Where special appearance does not re-
solve itself into general appearance (122-245, 142+310').

A special appearance for defendant at the garnishee's
disclosure, under the circumstances of the case, held
not to have been too late. 160-443, 2004468, :

10. Appearnnces held specinl—A motion to vacate a
judgment on grounds taken solely with reference to
their supposed bearing upon the Jurisdiction of the
court to render the judgment and selely for the pur-
pose of attacking sald jurisdiction, the attorney appear-
ing “for the purposes of the motion only” (23-539); a
motion to dismiss—after stating the objections to the
jurisdiction of the court the motlon proceeded as fol-
lows: “If such objectlon to the jurisdiction be overruled,
the undersigned further, as a separate defence in said
matier. objects” etc, setting up a defence on the mertis
(25~131. See 66-109, 694220); an answer gsetting forth
objections to the jurisdictlon (35-285, 284506); an answer
simply protesting agalinat the exercise of jfurisdiction
and claiming no other right (37-466, 254362): a motion
to set aside the service of a summons on the ground
that the complaint was not filed, and no copy of it served
with the summons, although the moving party did not
state that his appearance was speclal {(55-443, 574141).

11, Modes of appenring specinlly—By motion (13-174.
165; 22-552; 23-53Y; 26-131; 37-52, 33+314; 55-443, &7+
141). By answer (35-285, 284506; 37-466, 35+362, See
13-174, 165), By demurrer (10-178, 144),

1Z. Whaiver of special appearance—When s party ap-
pears speclally and obhjects to the jurisdiction of the
court over hls person and hls oblection ls ovetruled
he does not waive the objection by answering to the
merits and proceeding the trial (25-131; .26-233. 246987
66—79, $84774; 66-409, 691220; B6-210, 904382).

13.2\Vltharn.“'nl of appearance—28-400, 104+4289; 29-46,
11+132,

9239. Appearance and its effect—A defendant ap-
pears in an action when he answers, demurs, or gives
the plaintiff written notice of his appearance, after
which he shall be entitled to notice of all subsequent
proceedings therein. Until such appearance, notice of
ordinary proceedings in the action need not be given.
(4116) [7742]

Aftar appearance a defendant s entjtled to notice
of all subsequent proceedings (61-534, G3+1111; 66-185,
684834), But to requires the service of notlce the uap-
pearance must be by answer, demurrer or notice. A
written admission of service indorsed on a2 summons s
not an appearance entitllnF defendant to notlce (12-
529, 437). A stipulation slgned by the plaintiffs and
some of the defendants in a settlement and dismissal
of an action is not such an appearance (22-1). The entry
of a Judgment is not a proceeding that always requires

notice 1o the opposite party. When a defendant fails to
appear service of notico and papers in the ordinary pro-
ceaedings in an action need not be made upon him (12—
520, 437; 22~1; 66-185, €68+834)., Defects may be waived
Ly general appearance (122-352, 142+709), TUnverifled
answer in justice court is an appearance (124-147, 1444
$49).

Notice of proceedings. 160-181, 1004328,

A defendant cannot on a special appearance eontest
or litigate the question of his interest in property at-
tached, 1G3-114, 2034614,

A party challena ng the jurisdiction of the court on a
special appearance, of which due notice iz given, Is not
entitled 1o notice of subsequent proceedings. 163114,
2034614,

9240, Service of notices, ete.—Where a party who
has appeared resides out of the state and has no attor-
ney in the action, the service of notices and other
papers may be made by mail if his residence is known;
if not known, on the clerk for him. But where a party,
whether resident or non-resident, has an attorney in
the action, service shall be made upon the attorney in-
stead of the party. And if the attorney shall have
removed from the state, such service may be made
upon him personally either within or without the state,
or by mail if his residence is known, and, if not known,
then by mail upon the party, if his residence is known,
whether within or without the state. If the residence
of neither the party nor his attorney is known, service
may be made upon the clerk for the attorney: Pro-
vided, that this section shall not apply to the service
of a summons or any process, or of any paper to bring
a party into contempt. (4117) [7743]

Where after the commencement of an action the de-
tendants and thejr attorney removed from the state it
was held proper (o serve a notice of trial by mail on
the attorney out of the state (64-243, 66+988). Until
the entry of judgment the attorney of record iz the
proper person upon whom to serve notices of all kinds.
As a general rule the authority of an attorney ceases
upon the entry of judgment and notices must there-
after be served on the party (21-51; 79-476, 824590).
Where a county is a party the county attorney is the
proper person on whom to serve (23-299). On appeal to
the district c¢ourt from an order of the probate court
admitting a will to probate a notice of appeal may bs
served on the attorney of the proponent (32-443, 214
474). The provisions of this section are not applicable
to the service of a summong or other process or of
any paper to bring a party Into contempt (4-163, 108;
42--40, 434+686; B62--08, 534+812).

Notiee of appeal. 158-467, 13T4+547.

9241. Same-—Personal—Personal service, within the
meaning of § 9240, shall mean:

1. If upon the attorney, leaving a copy with him;
or, if he be absent from his office, with his clerk therein
or other person having charge thereof; or, if there be
no one in charge of the office, leaving such copy, be-
tween 6 o'clock a. m. and 9 o'clock p. m.,, in a con-
spieuous place therein; or, if the office be closed, leav-
ing it at the house of his usual abode, with some per-
son of suitable age and discretion residing therein.

2. If upon a party, delivering the copy to him, or
leaving it at the house of his usual abode, between 6
o’clock a. m. and 9 o’clock p. m., with a person of suit-
able age and discretion residing therein. (4118) [7744]

This section is not applicable to the service of natice
to terminate a leasg (81-445, 844454). Service on an
attorney at his office, he being absent, can be made by
leaving the paper In a conspicuous place in his office

only when there ig in the offlce no clerk of his, or per-
son having charge thereof (53-273, [5+44).

9242. By mail — When and how made — Effect —
Service by mail shall be made by depositing a copy of
the paper to be served in the postoffice, addressed to
the person on whom service is to be made at his place
of residence, with the postage prepaid. Such service
may be made whenever the person serving the paper
and the person to be served reside in different places,
between which there is regular communication by mail.
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The party so served shall have double the time allowed
in case of personal service. (4119) [7745]

The paper must be mailed at the place of residence
of the attorney or party serving it. When the paper
actually comes into the hands of the person to be served
within the time required for personal service, it is im-
material where it is mailed; for then it is equivalent to
personal service. Eut if it be mailed at any other than
the proper place, the person adopting that mode of ser-
vice must take the risk of its reaching the person to
whom sent within the proper time, Service by mail being
in derogation of common law must be made in strict
compliance with the statute (37-514, 354381). This
section does not apply to service of papers on the clerk
of court, so that a service oh him by mail is not good
unless the paper actually reaches him within the proper
time (¢32-434, 214471). When a complaint is served by
mail after a seasonable demand of a cop¥ by an appear-
ing defendant the latter has double the time in which
to answer (55—75, 564676). Whether a party can Secure
double time in which to amend of course by serving
his pleading by mail is an open question (59-485, 614555),
When a paper is properly mailed the service is deemed
complete. The risk of failure of the mail is on the
person addressed. A paper is properly served under
this section if mailed on the last day of the time allowed
for service although not received until after the expira-
tion of such time (37-514, 354381). This section has no
reference to notice under private contracts (129-335, 1524
723}, Serviee by mail (138-154, 184+665). Presumption as
to malled letter (I151-501, 187-!-514)._‘

Notice of appeal. 158-467, 1974847,

9243, Defects disregarded — Amendments, exten-
sions, ete.—-A notice or other paper shall be effectual
though the title of the action be omitted, or it be
otherwise defective as to the designation of the court
or the parties, if it intelligibly refers to the action or
proceeding. In furtherance of justice, the court, on
proper terms, may permit any other defect or error
in the papers to be amended, and may relieve against
any mischance, omission, or defect within one year
after it oceurs: and, for good cause shown, the court
may enlarge the time within which any act or pre-
ceeding is required by law to be done or taken, per-
mitting the same within such enlarged time on reason-
able terms: Provided, that the time for bringing a
writ of error or for taking an appeal shall not be so
extended., (4120) [7746]

Neither the district nor supreme court can give a
party a right to appeal after the time for appeal pre-
scribed by statute has passed (53-431, b554540). This
gection has reference to matters of practice and pro-
cedure in pending actions and does not confer power to
extend or modify the statute of limitations (38115,
29467). Under this section the supreme court may re-
lieve an appellant and reinstate an appeal which has
been digmissed (28-68, 94+79). A stay held under this
section "to operate as an extension of time to serve a
case (81—-467, 844324), Complaint held sufficlent (123-
122, 1431253). Two different causes of action tried as one
(127490, 1504218). Contract limitation to new action.
as a bar, cause for re-instatement (131-246, 154410989).
Enlarging time for review in judicial ditch proceeding
(131-374, 1554626; 140-236, 16741043; 144449, 17543900,
1934+5090). -

2094868,

0244, Pleadings, ete., to be filed—Penalty—All
pleadings, affidavits, bonds, and other papers in an
action shall be filed with the clerk, unless otherwise
provided by law or by order of the court. And all
pleadings shall be so filed on or before the second day
of the term at which the action is noticed for trial;
otherwise the court may continue the action or strike it
from the calendar. (4121) [7747]

9245, Assessment of damages without answer—A
defendant, without answering, may appear in the action
and demand in writing an assessment of the amount
which the plaintiff is entitled to recover; and there-
upon the court, upon application of either party, shall
direct the manner of such assessment. When the
amount is thus ascertained, the clerk shall enter judg-
ment therefor as in other cases.. (4122) [7748]
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MOTIONS AND ORDERS

9246. Defined—Service of notice—Every direction
of a court or judge made or entered in writing, not in-
cluded in a judgment, shall be called an order, and
every application for an order shall be known as a
motion. When notice of a motion is required, it shall
be served eight days before the time appointed for
the hearing; but the judge, by an order to show cause,
may preseribe a shorter time. (4123) [7749]

Renewal of motion on the same facts (122-154, 14234
134). Shortening notice by order to show cause (125-

477, 147+654). Mlsnomer of defendant (133—434, 1584711).
Order to show cause (136-425, 1624523),

9247. Motions, etc., where noticed and heard—De-
murrers and motions for judgment on the pleadings
may be heard and determined at the regular or special
term of the court held in any county of the distriet,
or at any time and place within the district which a
judge thereof shall fix. All motions of which notice
is required to be given shall be made within the judicial
district, or at some place in an adjoining district
which is nearer, by railway, to the county seat of the
county in which the action is pending than is the resi-
dence of the nearest qualified judge of the district of
which such county is a part. Orders so made by the
judge of ancther district shall be filed in the county
of the venue, with like effect as though made by a
judge of the local district. Provided, that in any coun-
ty having two special terms of court each month, all
motions in actions pending therein shall be made in
such county. (R. L. § 4124, amended 09 c. 433 § 1)
[7750] .

An issue of law arising on a demurrer may be noticed
for hearing before the court in the county wherein the
action is pending at any time, whether it be at & term
of court or not (86—46, 904126). Objection that the court
did not fix the time for argument on & demurrer as
provided in this section ecannot be raised for the frst
time on’appeal (71-238, 73+860). If a motion is made
in an adjoining county it is not necessary that the mov-
ing papers or the record on appeal show that it is proper
to make it there, for the presumption is in favor of the
jurisdiction (15—486, 400; 39-367, 40+257.' See 36-129, 304+
447), If the judge of the district court in the district
where an injunction of the court has been disobeyed is
disqualified from acting, proceedings for such contempt
may be had in an adjeining district (52-283, 53+1157).
Where an action was brought ian Le Sueur county and
the venue wasg changed to Hennepin county it was held
irregular for the plaintiff to notlce a demurrer of the
defendant for argument in 8ibley county after the
change of venue, but that it was an irragularity not
going to the jurisdiction of the court (66-213, 68+976).
Opening Judgment on pleadings (122-164, 1424134).
Motion upon supplemental action in ejectment (124-538,
1444+1090). BEvery reasonable intendment accorded
pleading assailed (125-119, 1454812). Motion in man-
damus for judgment on the pleadings (129-133, 1514970).

165--482, 2054+888.

Motion for change of place of trial may be enter-
tained by judge in adjoining district. 161-520, 201+302.

Not applicable to a motion for new trial or of motion
of mnecessity to be heard by judge presiding at trial.
161-520, 2014302,

Findings should not be made upon the granting of a
motion for judgment on the pleadings. 168-323, 2074632,

The owners having falled to redeem from the fore-
closure sale, and defendants havine stipulated that they
make no claim, under their lien, agalnst that portion of
the tract not covered by the mortgage, judgment was
properly granted upon the pleadings; there being noth-
ing further to litiggte. 2114323,

On a motlon for judgment on the pleadings, findings
of fact and conclusions of law should not he made.

2124 896.
Orders appealable. 2124895,

9248. Ex parte motions—Motions of which notice is
not required to be given may be heard and granted by
a judge of the district at any place within the state;
but no order to stay proceedings for a longer time
than sixty days, nor for a second stay thereof, ghall
be granted without notice to, or consent of, the adverse

party. (4126) [7751]
Limitation on stays (81-467, 841324; 00-461, 974128).
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9249. Pleadings, etc.,, how regulated—The forms of
proceedings in civil actions, and the rules by which
the sufficiency of pleadings is to be determined, shall
be governed by statute. The pleadings shall be:

1. On the part of the plaintiff, a complaint, and a
demurrer, or a reply.

2. On the part of the defendant, a demurrer, or an
answer., (4126) [7762]

Pleadings regulated by statute (25-278, 202).

A peneral allegation of agency is limited by the alle-
gation of the specific faects supposed to give rise to the
agency. The general allegation is in the nature of a
conclusion of law, and, if not sustained by the specifin
facts pleaded, it will be disregarded. 162-18, 202464,

9250. Contents of complaint—The complaint shall
contain: )

1, The title of the action, naming the court and
the county in which it is brought, and the parties,
plaintiftf and defendant, therein.

2. A plain and concise statement of facts constitut-
ing a cause of action, without unnecessary repetition.

3. A demand for the relief desired by the plaintiff;
and, if a recovery of money be demanded, the amount
shall be stated. (4127) [7753]

4. In general.

Pleading conclusions. 162§139, 2024708,

Where mistake is reliéd on, the particular mistake
and how it occurred must be set forth and that the
mistake was common to both parties. 2104628,

In such an action, where the reformation is set up
as a defense in an answer, the facts must be pleaded
with the same accuracy and the same extent as though
it were the initial pleading., 2104623,

Where a pleading asks to refrom a written contract
and to recover damages for its breach, or to enforce it,
the allegations must be sufficient for both purposes.
2121628,

Where it Is sought to reform a written contract, good
practice requires that the instrument to be reformed
should be attached to or set forth in the pleading so
that, from it and the allegations in the pleading, it may
appear clearly that it does not conform to the real con-
tract made by the parties. 2104628,

Where fraud is 1elied on, the pleading must be spe-
cific il pleading the factsg and circumstances which con-
stitute the fraud, and that the representations, induc-
ing the execution of the instrument, were relied upon
and were false, and that the pl2ader was Inisled thereby.
2194628,

Pleading as evidence. 2114463.°

1. Subd. 1—The number of the judicial distrlet is not
an essential element of the title (22-87). Where several
counties are attached together for judicial purposes a
complaint is properly entitled If it names them all (18-
90, 2. See 16-282, 249; 17--76, 54). Entitling a_ciuse in
a particular county and bringing the action therein is
a designation of that county as the place of trial (80-373,
834342). After a change of venue the venue in the title
should be changed accordingly (see § 9206; 68—4, T04777).
The full Christian names of the party should be given,
the use of initials being objectionable as leaving the
record doubtful as to the parties concluded by the judg-
ment (6-250, 167 42-180, 45410; 52-443, 544484, See 82—
474, B54208), The middle name need not ordinaril:{ be
given, but it is proper practice to insert it by initial
(31-385, 18498; 60-1, 614816). *Jr.” need not be inserted
(1178, 45).

2, Subd, 2—58-514, 604+338; §4-527, 674+6456; 86-101, 904
370; 121-271, 1414175; 121-281, 141417%; 121-335, 1414297;
122-158, 1424143; 122209, 1424193; 122-295, 1424710; 122-
327, 1424+706; 122-380, 1424871; 123-76, 14241045; 123-122,
143+253; 123-160, 143+257; 123204, 1434783; 123-333, 143+
907: 124-117, 1444450; 124-155, 1444462; 124-260, 1444950;
124266, 1441954; 124-416, 1454125; 125-54, 145+622; 125—
179, 1464347; 125-431, 1471434; 125-4508, 14T74444; 126-52,
1474827; 126-115, 148450; 126-133, 1471964, 126-176, 14384
43: 126-229, 1485167; 126-334, 1484286; 128-3, 1504170;
128-217, 1504785; 128—4%0, 1514203; 120-259, 1524412; 130
28, 153+134; 130-78, 1533262; 130-410, 153+619; 131-109,
1544793; 131-123, 1544045; 131-318, 1554200; 136-466, 1624
72; 137-464, 16241050

3. Subd. 3—1f the defendant appears the rellef grant-
ed is not in any way limited or controlled by the prayer
for relief, except that in actions for damages greater
damages cannot be awarded than prayed, but this limi-
tation may always be avoided by amendment (1-126, 101;
3-134, 80; 72-344, 75+208, 76+41). The plaintiff may pray
for relief in the alternative (see 10-439, 352; 46-548, 404
323, 646). Effect of general prayer (20-178, 163; 32—
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203, 20+234; 68-112, T149), A ecomplaint, whether framed
as bill in equity or otherwise, regardiess of prayer for
relief, is good as against general demurrer, if the facts
alleged show plaintiff entitled to any substantial relief
(106-62, 118461), See 124-281, 1444953; 124-265, 1444954

9251. Demurrer to complaint — Grounds — Within
the time allowed by law for answering the complaint,
the defendant may demur thereto if it shall appear
therefrom either:

1. That the court has not jurisdiction of the de-
fendant’s person or of the subject of the action;

2. That the plaintiff has not legal capacity to sue;

3. That there is another action pending between
the same parties for the same cause;

4, That there is a defect of parties, plaintiff or de-
fendant;

5. That several causes of action are improperly
united;

6. That the facts stated do not constitute a cause
of action. (4128} [7754]

4. In generad.

A general demurrer does not raise the guestion of
defect of parties plaintiff or defendant. 162-47, 2024272.

A demurrer to a2 pleading admits all materizl facts
well pleaded, all inferences of fact which may fairly be
mag;le therefrom, and all necessary legal inferences
which arige from the facts pleaded. 164-205, 2044938.

The trial court did not err in striking the demurrer as
being frivolous. 210466,

1. Stantutory grounds exclusive-—i-141, 93: 9-178, 164;
10-178, 144; 25-155; 32-122, 19+652; 34-243, 254406,

2. Defect must appear on face of plending—9-178, 164;
10-178, 144; 24-327; 7T1-331, 73+1086; 72-313, 754232; 90—
154, $5+901.

3. For want of jurisdiction—Over the person (10-178,
144). Over the subject matter (1-365, 268: 7-502, 409;
9-178, 164; 59-73, 604847). See 121-488, 14243,

4. For want of capacity to sue—It is not enough
that it does not appear that the plaintiff has legal
capacity to sue, but the want of such legal capacity

must appear aflirmatively (24-327; 22-272; 31-227, 17
373; 39-527, 404831; 93433, 1014796), Sece 140-391, 168+58:';I.-
4. For pendeney of another nction--18-82, 65, T1; 31—

213, 174341; 60-82, 614902; 86-42, 904119,

“‘. For defect of pariies—The objection of defect of
parties whether raised by demurrer or answer must be
distinetly raised and must specifically show wherein the
defect consists, naming the person who should have
been joined (31-230, 174377; 32-548, 214748; 70-356, T34
111; 944-30, 104141061y,

7. For misjoinder of causes of action—13-264, 246;
13-379, 352; 14-133, 100; 31-367, 12494; 53-191, 541.1062;
132-28, 1554757. !

5, For failure to atate a canse of action—Under a gen-
eral demurrer the following obhjections may be raised:
that the complaint does not state facts constituting a
cause of action against the defendant and in favor of
the plaintiff, although it may state a cause of action be-
tween others (73-198, 7541053); former adjudication (5—
223, 178; T7-234, 176); that the action is barred by the
statute of limitations (83-508, 38+693; 58-133, 59.584);
contributory negligence (28-6%, 9+75); that the action is
prematurely brought (62-128, 644143); that the contract
alleged is void under the statute of frauas {2-277, 238;
2040, 33; 39-145, 494302); failure to plead a foreign
statute (69-476, T24604); the defence of bona fide pur-
chaser (46—33, 484450); that the facts alleged do not
authorize equitable relief (38-211, 364338); misjoinder
of parties (3-151, 95; 4-13, 1; 7-252, 192; 50-21, 524390).
The f{follewing ohjections cannot be raised: want of
legal capacity or authority to sue (31227, 174373; §9-527,
4041831; 73-198, 7541053); misjoinder of causes of action
(13-264, 246); defect of parties (71-331, 73+108§; T5-350,
7844); want of jurisdiction of the subject matter (9-
178, 164). Where complaint alleges in alternative two
statements of fact, ohe sufficient to constitute cause of
action and the other not, they neutralize each other, and
demurrer lies (103-224, 11441123). As against general
demurrer, the quesiion is whether, assuming every fact
alieged, encugh has been stated to constitute cause of
action (107-68, 11945909). Demurrer does not reach dis-
crepancies between relief to which complaint may en-
titte and prayer in summons {(147-64, 119+6561). Allega-
tion in complaint in ejectment that plaintiff is owner
in fee carries with it by inference immediate right of
possession, The demurrer admits it as conclusion neces-
sarily resulting from ownership (104-472, 1164347). De-
gree of insufliciency of complaint on demurrer (122152,
1424+143; 122.504, 1424808). Issue of reasonabléness as
against general demurrer (122-164, 1424138). I.imita-
tion of action (129-342, 1524734).

9. Not ground for demurrer—A demurrer will not lie
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for a defect in the prayer for reliet the prayer belng no
part of the cause of actlon. If a complaint states facts
constituting a cause of action entitling the plaintiff to
any relief, either legal or eqguitable, it is not demurrable
because it prays for the wrong reliet {19-439, 352; 11-159,
92: 31-239, 17+385; 32-122, 194652; 33-408, 234840; 34-13,
244309; 36—75, 303440; 42-526, 4441030; 50-171, 524526,
54—255, 5541128; 62-265, 64+816; 64-326, 67460; 69-5, T14
6%4: 71-331, 73+1086; 81-454, 844123; B9-840, 954309), or

for inconsistent relief (10-439, 352; 11-150, 52; 31-367,
18+94; 32-122, 194652), or for greater relief than the
facts alleged warrant (11-113, 70; 25~278; 58-39, 594

822). A demurrer dogs not lie for a defect In the allega-
tions of damages (10-392, 314; 23-69; (4-216, 664723);
nor for misjoinder or excess of parties (3-151, 95; 4-13,
1; 5-304, 240; 31-18§, 174275); nor for indefiniteness (1—
106, 82; 10-133, 106; 14-153, 120; 22-548; 28-69, 9475; 36—
380, 314357; 43-532, 4541131; 71-363, 7341089; 89-274, 94+
868); nor for redundancy (1-175, 150; 10-199, 181); nor
for non-existence of the facts alleged (40-180, 414936;
61—476, 63+102%; 64-3, 651959); nor for suing by initials
(6-250, 167); nor for failure to state .several causes of
action separately (28-23%, 54+71%; 31-235, 17+383; 37-50%,
354365); nor for a defective prayer for relief (31-367,
18494); nor for irrelevanecy (10-189, 161); nor for a de-
fect in the verification (26-246, 24+703); nor for failure to
obtain leave of court to sue (32-122, 194652; 35-167, 28+
191; 78-228, 8041118); nor for bringing an action in the
wrong county (3—-277. 191; 5~148, 113; 10-133; 106; 21~15;
46-535, 494.257; 76513, 794507); mnor that plaintiffs
exclusive remedy lIs in equity (59-~73, G604+847; 71-331,
73+1086); nor because the summens ls not gerved on a
co-defendant (37-364, 344335); nor that two counter-
claims are not stated separately (25-156). Fallure to
allege incorporation (122-380, 1424871). In general—
Rule of econstruction on demurrer (122-441, 1424822).
Not a bar to new action (136—151, 1614388).

9252, Requisites—Waiver—The demurrer may be
taken to the whole complaint, or to any of the causes
of action therein stated. It shall distinctly specify
the grounds of objection; otherwise it may be disre-
garded. If any such ground exists, but does not ap-
pear upon the face of the complaint, the objection
may be taken by answer. If not taken by either de-
murrer or answer, the defendant shall be deemed to
have waived the same, save only the objection to the
jurisdiction of the court and to the sufficiency of the
facts to constitute a cause of action. (4129) [7765]

¥, In general.

Defect of parties defendant,  167-279, 20947,

The trial court did not err in str.King the demurrer
as being frivolous. 210466,

1. Demurrer to whoele pleading—A demurrer may he
to the whele complaint or to any of the causes of action
stated therein, but if it is made to the whole complaint
it will be overruled if any one of the causes of action
therein stated is good. A demurrer must be good to
the whole extent to which it is interposed (8-124, 97;
0-356, 341; 26-179, 2+4489; 28-150, 9+626; 52-211, 5341146;
53-181, 54+1059; 63-110, ©5+4257; 60—488, 724563; 78-48,
804-838).

2, Demurrer to part of plemding—A demurrer will
only lie to a whole pleading or to the whole of a single
cause cof action or defence (1-408, 292; 9-356, 341; 21~
419; 38459, 384366; 42-448, 444+663; 49-350, 5141102; 64—
216, 66+723). It will lie to a single cause of action
although it is not separately stated (1-408, 292; 53-19%,
54+1062).

3. specitying grovndx—aA party may specify as many
of the statutory grounds as he desires, but he Is limited
to those specified (4-141, 93; 0-178, 164; 13-264, 246; 31—
227, 174373; 39-627, 40483%1; 68-05, 704+869; 71-331, 73+
1086; 73-198, 75+1053), A general demurrer to a pleading
that it does not state facts sufliclent to constitute a
cause of action or defence is suflicient without further
specification (7-234, 176). A demurrer for defect of
parties must point out the defect and name the persons
omitted (94-30, 10141061), See 122-250, 1424315. Joint
demurrer cannot be sustained if complaint is good as
against one of demurring defendants (128-303, 1504912).

4, Objection by answer—Where there is a defect of
pariies plaintiff or defendant, if the defect appears on
the face of the complaint, the objection must be taken
by demurrer; if the defect does not appear on the face
of the complaint, the objection may be taken by answer;
and if no such objection {s taken either by demurrer or
answer the defendant [s deemed to have waived the
same (12-124, 71; 12-255, 166; 17-372, 348; 18-108, 91;
22-303; 22-476; 25-493: 26-43, 1+161; 28-166, 94666; 31—~
62, 164466; 31-230, 174377; 32-548, 214748; 37-214, 234782:
40-436, 424291; 43449, 454868; 44-409, 4G31851; 46-54, 48+
528, 681; 49-99, 514663; 58-279%, 5841017; 59-73, 604847;
60-240, 524281; §5-515, (854+208; GG6—487, 694610, 1060; 71~
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331, 7341086; 82-236, 85413; 104-481, 1174+158). Want of
legal capacity to sue (10-448, 360; 94502, 1034500}, Mis-
joinder of causes of action (23-463; 25-305; 46--54, 484
528, 681; 95-375, 1044547), Fallure of oblecting by
answer (131-380, 1554623).

5. Waiver—Defect of partles, want of legal capacity
to sue, misjoinder of causes of action (see note 4 supra).
Objection to the jurisdiction of the court and the suffi-
ciency of the complaint is not waived (7-502, 409; 10—
187, 131; 15-81, 59; 61-27f, 63+735; 81-324, 344118). The
objection that the facts set up in the answer &s =a
counterclaim do not constitute a cause of action is not
waived (39-46, 384762; 46-306, 4841112. See 50429, 524
910). The objection that a cause of action pleaded as
a ecounterclaim is not the proper suhject of counter-
claim in the particular action is walved if not taken by
demurter (28-147, 94632; 34-71, 244344; 39-46, 384762;
79-386, B21632. See 22-132; 40-176, 414935: 58-112, 594
$81). Objection to complaint {n equity that plaintiff
has adequate remedy at law must be taken by demurrer
or is waived (97-315, 1054%02). Jurisdiction of court
and sufficiency of facts (121-237, 141+170), Improper
joinder of causes (132-27, 1654756). See 136-235, 1614
515; 140-391, 168+585; 145-294, 1774124

Want of capacity to sue in our courts {s waived, un-
less objection is taken by answer or demurrer. 2114949,

By wnswering, a demurrer to the complaint previously
interpcsed and the prder overrullng the same are both
eliminated from consideration upon an abpeal after trial

on the merits. 2134549,
9253. Contents of answer—The answer shall con-
tain:

1. A denial of each allegation of the complaint con-
troverted by the defendant, or an averment that he has
not knowledge or information thereof sufficient to form
a belief.

2. A statement, in ordinary and concise language,
of any new matter constituting a counterclaim or de-
fence.

3. Al equities in favor of the defendant existing
at the time of the commencement of the action, or
afterwards and before the service of the answer. If
the same be admitted or the issue thereon be deter-
mined in favor of the defendant, he shall be entitled
to such relief as the nature of the case demands.
(4130) [7756]

Y4, In general.

161-302, 2014431, note under § 9254,

163-481, 2044531, note under § 9254.

Reformation and enforcement. 162-159, 2024448,

That no leave of court to sue on an official bond has
been eobtained cannot be raised, where the answer con-
sists unly of a general denial. 2104161

Answer siricken as sham. 2104£40.

An allegation in the answer, denied in the reply, can-
not he relied upon by plaintiff as establishing the fact
alleged. 2104860,

Debtors to an insnlvent bank cannot, when sued by
the receiver, oftset moneys pald by them afier the in-
solvency as sureties on a bond of the bank given to
secure the repayment of deposits. 210+162.

DENIALS

1. General deninl-—-Denials are either general or
specific. General when they deny each and every allega-
tion of the complaint. Specific when they deny soma
particular allegation. Although the general denial is
not expressly authorized@ by our statute its use has been
approved (12-515, 425; 36-46, 294326). Forms of general
denial held sufficient (22-538; 231-304; 36-46, 254326; 46—
115, 48+768); forms held insufficient (10-168, 136, 68; 11—
384, 278; 13-114, 105).

2, Effect of general deninl—A gencral denial has the
same effect as a specific denlal of each allegation, Tt
has as wide a scope as the allegations of the pleading
to which it is directed and puts in Issue every material
allegation thereof (7-217, 159%9; 12-515, 425; 23-304; 36-46,
204326; 38-390, 384351; 38471, 384361; 92-299, 100487;
99-335, 1081587). It puts in {zssue material allegations
of value (38471, 384361). Slander (122-177, 1424147:
122-517, 1424897). Assault and battery {(124-260, 1444
950; 125-179, 1464347). Assignment of wages (125-216,
1464361). Trespass (127-360, 1494461; 127-449, 1494950).
Promissory note (136-103, 1614398),

Under a general denial, any evidence is admissible
which tends directly to controvert the allegations of the
complaint, If doubt exists as to whether defensive mat-
ter is admissible thereunder, great lberality should be
shown in allowing an amendment to render it admis-
sible. 160-200. 1994737,

3. Deninls of Kknowledge or information—If the de-
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fendant has no personal knowledge of the facts alleged
in the complaint er any of them, or no information ra-
garding them sufficient to form a bellef as to their
truth or falsity, he may put them In issue by simply
denying any Kknowledge or Information sufficlent to
form & belief (2-219, 18D; 5397, 321; 13—412, 255; 40-450,
424352; 49-525, 524140). This form of denial is not per-
missible where the facts are within the knowledge of
the defendant (2-218, 18(: 3-225, 154; 10-168, 136, 31-267,
17+388; 35-470, 294170; 40-450, 424352; 49-526, 524140;
68-30, 704776). But a denial in this form when the facts
are Wwithin the knowledge of the defendant makes a
good issue so long ag it remains in the record. The only
way to oblect to it is to move to strike it out as sham
before pleading (40-450, 421352; 49-525, 524+140). Form
of denial held sufficient (65-17, 674+652).

4, Denial upon information and bellef—58-514, 604
338: 128-7, 1504216,

5. Specific deninls eontrol--If there is a gpecific denial
and also a general denial in the same answer the
former contrels and if ingufficient no issue is made
(34-314, 264394, See 39-454, 404521),

6. Denials controlled by subseguent admilssjona—If
there is a denial and also an admission the latter con-
trols (4—148, 99; 5-119, BS: 7-494, 401; 21-378; 23-186; 28-
526, 114+94: 38-111, 354728; 71-311, 734956).

7. A denial must not be n neguntive pregnant—A nega.
tive pregnant is & denial whick implles an affirmative,
Tt is inherently ambiguous and therefore bad (15—
288, 219; 20-382, 334:; 33-455. 244305; 36-45, 294326
23356, 37+453; 38471, 384361, 0-214, 624264). A
general denial can never be congtrued as a negatlve
pregnant (36—46, 204326; 38-471, 384361). When sev-
eral facts are alleged conjunctively a conjunctive
denial is a species of negative pregnant and ralses no
issue (84-314, 26+4394). The effect of a negative preg-
nant s the admission of the fact sought to be denifzad
(33495, 241305; 34-314, 264304; 36-312, 30+814; 80214, 624
264). A negative pregnant has this effect, however, onP'
whan the fact denieg is a material traverslab]e fact. 1 n
actions for unliquidated damages, allegations of value
are not traversable,

Hence denials In the form of
negative pregnant do not admit the value as alleged

4-314, 264394 38-471, 3B4361).

(38. Arguxtentative deninla—15-427, 30-265, 269,
153287.

. General denials coupled with pdmissjons—12-515,
135: 15-427, 346; 16-38, 24; 33-545, 384622, 39-516, 404
233: 40-483, 424392; T0-471, 733144; 86-140, 904378. Ad-
mission as to form and execution of bond. (123-218,
143+355; 128-241, 1504870).

10, XNon-traversable allegntions—Allegations of im-
material matters (1-170, 144; 9-194, 179; 12192, 116; 17~
123, 98: 20-383, 334; 33-424, 234837, 47-56, 434383; T1-
69, 73+645), of legal conclusions (9-194, 179; 15-288, 218,
17-493, 470; 35-122, 39474, 140), of unliquidated damages
(34--314, 2643%4), of time generally (9-194, 179); and the
prayer for relief (32-92, 1%4392), are not traversable.

346;

NEW MATTER CONSTITUTING A DEFRENCE

11, Compared with deninl—28-232, 94712,

12, Defendnnt must noet be o stranger to new mattern—
1145, Z4: 30-395, 154676. See 46-148, 483769,

12, XWhen one of severnl obligors s sued-—If A sues
B on an obligation of B and C, B may set up any de-
fence which B and C might have set up had they been
sued Jpintly (62-18R, 644387; 77-509, B04630).

14, Must be plended speclally—7atter in the nature
of confession and avoidance cannot he proved unless
specially pleaded (9-194, 179; 16-91, 81: 35-55, 274T4;
38-111, 851728; 40-30, 411239; 42-382, 444126; 47-28. 49¢4
393: 56-450, 58435; 6246, €4484; 62-128, 6441143; 65240,
6284+14: 101-145, 1114962). Tllegality of lease (1206421,
1484566; 132-205, 15644; 136-138 161+3%90). Release on
bond by extension of tlme (123-223, 1434715),

14, Partinl defences—Although not expressly author.
ized@ the defendant may plead partial defences (28-172,
94677: 29128, 124348; 50-426, 521909; 55-244, 564817;
55—492, 574211; 77-609, 804630).

1¢. FEneh defence must be complete in substance and
form——68-82, 704856,

EQUITIES

17. Natore of equities pleadable—An equity, to be
pleadable under this section, must be one which, ac-
cording to the rules governing courts of equity under
the former system, wouldl have entitled the defendant
to relief, wholly or in part, against the liability set
forth in the complaint,  An equitable defence should
contain in substance the elements of a bill in equity
and its sufficiency other than as to matters of mere
form is to be determined by the application of the rules
observed in courts of equity when relief was granted
there under the former practice (2-31, 21; 5-178, 139
14-469, 351: 17-100, 76; 19-383, 329; 20-234, 212; 21-534;

37420, 344896,

CIVIL ACTIONS

§ 9254

610). The equity must be perfect at the time it is plead-
ed and not depend on the happening of a contingent
event (87-320, 334865). If the facts giving rise to the
sguity also constitute a cause of actlon at law it must
e shown that the remedy at law ls inadequate and the
answer should allege facts showing this inadequacy (2-
31, 21; 14-469, 381: 17-100, 76; 37—420, 344+858). Where
defendant relies on fraud in procuring execution of
Instrument set out in complaint, he must allege facts
constituting fraud (98-213, 1074812). Defense of title
Ly parol gift, (126-389, 1484125), See 131-266, 15441093.
Equity within meaning of section (143-267, 1734+423).

18, Need not demond piMrmative rellef--A defendant
may plead an equity as a defence and without asking
for any aflirmatlve rellet thereon (37-420, 344896; 51—428,
534651; 77438, 803618).

19, Practice—When an equity is pleaded In a legal
action the 1{ssue thereon 18 to be declided by the
ceurt without a jury and should ordinarily be taken up
first, as its disposition may make it unneceasary to msub-
mit the legal issue to the jury. The order ¢f trial, how-
ever, is a matter of discretion with the trial court to be
determined by the exlgencies of the particular case
(93-475, 1014610, See 17~104, B3; 28-330, 94876).

20, Hurden of proof—28-418, 104425,

21, Severn] defendants—(129-324, 1524766).

22, Admissjon of ultimote fncis—(132-238, 1564283).

9254. Requisites of a counterclaim—Pleading does
not admit-—The pleading of a counterclaim shall not be
construed as an admission of any cause of action al-
leged in the complaint. Such counterclaim must be
an existing one in favor of a defendant and against a
plaintiff, between whom a several judgment might be
had in the action, and must be:

1. A cause of action arising out of the contract or
transaction pleaded in the complaint as the foundation
of plaintiff’s claim, or connected with the subject of

the aetion; or
2, In an action arising on contract, another cause
of actioni arising also on contract, and existing when

the action was begun. (4131) [7757]

1. Natare of counterclalm—A counterclalm is in the
nature of a cross-action, and a defendant who pleads
one is, as to that, consldered as if he had brought his
action (20~-433, 387; 33-438, 234862; 45-203, 474642). The
effect of a counterclalm may be to just balance the claim
set up in the complaint, but there is no such thinE in
the Jaw as setting up one right of action as a bar to
another right of action (41-46, 424601)., There can be
no counterclalm to a mere defence (46-121, 45+682).

165486, 206+445; 2124896; 2064384, note under § 9488,

Counterclam in action for damagrs for breach of con-
tract to purchase land. 159-3F4, 1¢ %454,

The defendant was the owner of an overdue note of
the bankrupt and anether person. Feld, that the defend-
ant was entitled to offset the note. 1§1-302, 201+421.

The evidence fell short of establishing a contract
obligating plaintiff to furnish all the cemant required to
construct the building. The conterclalm for damages,
resulting from a breach of the alleged contract,
net established by the evidence. 1£1-3533, 2014548,

1t was error te dismiss the counterclajm without mak-
ing findings upon the issues presented, 162-328, 2024734,

The verdjet awarding the defendant the amount of
his counterclaim s supported by the evidence. 164-414,
2154276,

The court did not err In refusing to submit to the
Jury counterclaim growing out of the convictlon of de-
fendant for selling extracts for beverage purposes.
2000625,

His agent deposited plaintiff's moaey to his own crdeit
fn the defendant bank, which, wilthout otherwise chang-
ing its position upon the faith of the depnsit or being
prejudiced in  any way, attempted to appropriate Lhe
deposit by offsetting it agalnst matured notes of the
a depositor. Judgment for plaintiff affirmed.

was

In an action by the state to recover on a seed grain
note, the defendan{ is not prevented from asserting that
the sale was induced by the fraudulent misrepresenta-
tions of the siaie representative. and he may recoup any
damages suffered ag a result of the misrepresentation.
21041006,

1%4. Agninst one of two plaintifis.

Counterclalm against one of two plaintiffs Improper.
158-31, 1974277,

2, Compared with defence—Matter may be of such
a nature as to be a defence and alsgo a counterclaim
(20-433, 387; 21-225: 22-92; 45-203, 474642; 46-121, {8+
682; 81-272, 8341084).

3. Compnred with setoff—6-31%, 224, 236,

25-223; 33-157, 221292% 37-320, B831863:

40-184, 414815; 44-61, 463210; 51—428, 53+651; 69-440, 724 4, Compared with reconpment—3-182, 116; 5-373, 301;

452, T4-304, 774234, 407, 968; 78-29, 804783; 03-476, 1014 | 6-319, 224, 235; 16-121, 484682. See as to recoupment:
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28-172, 94677, 31-437, 184147; 46-113, 484678; 46468, 494
245; 47-183, 494740; 48-539, 514604; B55-341, 56413119; Bb-—
492, 574211; 57278, 59+194; #0-142, 454, 624613; 62-188,
644+387; G3-481, 654+938; 68-454, 714676; 72-308, 754226,

8, Compared with equitable setolf—In the absence of
special eircumstances courts of equity follow the statute
regulating counterclaims. But the equitable right of
seloff was not derived from and is not dependent on such
statute. In cases not within the statute a court of
equity will permit an equitable setoff if from the nature
of the claim or from the situation of the parties it would
be impossible to secure full justice In a cross-action.
When such equities exist a court of equity will set off
a separate debt against a joint debt, or conversely, a
joint debt against a separate debt (19-383, 329; 23-175;
25-299; 44-61, 464+210; 47-557, 503614; 53-105, 541941; 53—
214, 54+1115; 57-87, 85+826: 60-208, 624273; 64-469. 67+
361; 65-426, 68476; 67-172, 69+813; 67-201, 634889; 69~196,
714934; 71-394, 7341096; 74-354, T7+234, 407, 968; 75~138,
77+788). See 128-58, 1504227,

4. Munst be an independent cause of netlon—A coun-
terclaim must be a complete and independent cause of
action, either legal or equitable. It must be something
more than a mere equitable defence. The 'test is, would
it authorize an independent action by the defendant
against the plaintiff? (4-51, 26; 6-550, 386; 8-461, ¢10;
14--140, 108; 17-403, 381; 19-181, 145; 20-234, 212; 21-308;
22-541; 25—155; 26-105, 14811; 36-300, 304+890; 41-524, 43+
392; 64-277, 664973; 93—475, 1014+610).

7. Must exist in favor of the defendant who pleads
it—It is the general rule that the defendant cannot set
up as a counterclalm a cause of action existing in favor
of another person whatever his relations with such per-
son may be (5-155, 118), The demands of stockholders
individually cannot be set off in_an action against the
corporation (53-214, 5441115), and in an action againat
stockholders a cause of acton in favor of the corpora-
tion cannot be set up (44-430, 464811). If a surety i=s
sued alone or together with his principal he cannot set
up as o counterclalm a cause of action existing in favor
of his principal, not even one arising out of a contract
in suit, But if the principal is a party and insolvent
a court of equity will allow the surety to set off & debt
due the principal from the debtor. If ihe action ia
hrought against the surety alone the principal may be
allowed to interveme and set off his claim (44~31, 464210).
If a partner is sued on what is really a partnership o¢b-
ligation he may avail himself of any ‘lecoupment of
which the partners wourld nave a right te avail them-
gg}{ges if the suit were against all of them ((2-188, 644

8. Musxt exist agninst the plaintift—=Thae counterclalm
must be & caure of actlon existing against the plaintiff
which would authorize a judgment agamst bim, If A,
the assignee of B, sues ¢ the latte- caunnot set up as a
counterclalm a cause of action against B (8-461, 410;
19-181, 145). In an action by an undisclosed principal
the defendant may sometimes set off a counterclaim
against the agent (73-434, 764211},

9, Must exist in defendsnt ot commencement of
action—A cause of action which is not mature at the
commencement of the action cannot be set up as a coun-
terclaim (50—429, 5249%10; 49-521, §2413%). A cause of
actlon assigned to the defendant afier the commencement
of the action cannot be set up. A person who i3 sued
cannot buy up a claim against the plaintff for the pur-
pose of pleading it as a counterclaim (62-361, 644508).
A party owing an insolvent cannot buy a claim against
the insolvent and set it up a&s & counterclaim in an
action brought against him by the assignee or receiver
of the insolvent, nor can he buy up such a claim prior
to the assignment of the insolvent, if he knew or had
reasonable grounds for helieving that an assignment was
about to be made (50-208, §2+4273; 61-230, 634625; 62-361,
644909, See 79-29%0, 824653). A cause of action for dam-
ages for breach of contract, arising simultaneously and
concurrently with commencement of action, may be in-
terposed as counterclaim (105-36, 1174240). See 123-460,
14341128; 125-317, 14641113%; 133-314, 1584423,

10. Muant exist aghinst a plnintiff and in favor of a
defendant—If A and B sue C on a joint claim C cannot
set up as a counterclaim a demand against A or B in-
dividually (17-100, 76; 47-398, 50+470). Tf A sues B and
C on a jeoint and several liability B or C may Set up as
a counterclaim an individual claim agalnst A (47-557, 504
614). If A sues B and C on a claim against them jointly
neither B nor C can set up an individual claim against
A (1-94, 73; 17-100, 76; 25—-269). A cause of action which
cannot be determined without bringing in new parties
cannot be set up as a counterclaim (25-155; 28-147, 9+
632; 37-65, 33442; 46-380, 494186). See 138-270, 1644970,

11. A cause of activn “arising out of the contract”
alleged——6-319, 224; 13-488, 451; 46-306, 4841112; 47-183,
494740; 61-226, 63+493; 62-481, 654038; 72-395, 751601; 93-
280, 101:304; 124-54, 1444427; 132—415, 1574639,

12, A cnuse of action arising out of the “iransaction®”
alleged—The term “transaction” means a commercial or
business transaction or dealing, or a series of such trans-
actions or dealings. It is broader than the term “con-
tract.” The transaction Is not necessarily confined to
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the facts stated in the complaint, but the defendant
may set up new facts and shew the entire transaction
and counterciaim on such statement of facts (14—469,
351; 93-52, 1004667. See 7-356, 282; 15-501, 413; 29--46,
114+132; 29-122, 121349; 54-259, 5541126; 60-212, 624272;
61-226, 634493, 72-395, 754601; 93-280, 101+304). See 123-
450, 14341128; 140-202, 1674554,

13, A caume of action “connected with the subject of
the action”—The meaning of the phrase “subject of the
action” {s not well defined (see 14-469, 361). It should
receive a llberal construction (26-252, 24847). The *“‘con-
nection” must be direct and immediate. The counter-
clalm must have such a relation to and connection with
thre subject of the a&ction that the determination of the
plaintiff's cause of action would not do exact justice
without at the same time determining defendant’s cause
of action (14-465, 351). Held *“connected with the sub-
ject of the action” (20-433, 387; 22-132:; 26-253, 24847,
61-226, 63+493; 63-481, 664938, 69~440, 72+452; 98-240, 107+
1131; 114-92, 13041). Held "‘unconnected” (11-235, 164;
11243, 160; 14-469%, 351; 29-46, 114132; 29-122, 124349;
54259, 5541126; 72-395, 754601 D3-280, 1014304; 114-92,
13041). See 123-450, 14341128; 126-462, 1484308; 145-136,
1764498,

N1 he facts set forth constitute a tort not arising out
of the contract or transaction pleaded in the compiaint.
160-445, 2004473,

The rule 13 that, in an actien ex contractu, a cause
of action ex delicto cannot be set up as a counterclaim
unlessg it arlses out of the same transaction or is con-
nected wich the subject-matter of the action. 160445,
20044173,

14, A claim on contract in an action on contract—
Under subd. 2 of the statute a cause of action ex con-
tractu may be set up as a counterclaim, although wholly

unconnected with the cause of action alleged in the

complaint. Implied conyracis are within the statute and
it matters not whether the damages recoverable are
liquidated or unliquidated (6~-319, 224; §-420, 284; 7-356,
252; 10-13, 1, 25-210; 43-25, 444623: 50-562, 524972; G53=-
105, 544941; 63-301,- 554129;: 58-112, 594981: G68—48, 70+
866; 72-395, T64601; 93—475, 1014610, And see cases under
note 4 supra). A judgment, whether rendered in an
action éx contractu or ex delicto, is a contract within
the meaning of the statute. One judgment may be set
off against another (3-419, 306; 6-562, 398; 47-557, 60+
614; 50-582, 524072, 5414, 554744; 6446, 654931; 68328,
71+395, 72471; T79-35%0, 824653)., Where an injured party
may waive the tort and sue on the contract implied by
law hly demand may be sct up as a counterclaim in an
action ex contractu, and when he is the plaintiff and
sues on the implied contract it may be opposed by a
counterctaim arisimg out of contract (58-112, b594881).
Action for services and conversion, defense, breach of
contract (130-30, 1524865; 132-415, 1574639; 133-314, 158+
423).

13, When o tort may be set np as a counterclaim—
In an action X delicto another tort cannot be set up ax a
counterclaim unless it arises out of the same transac-
tion or is connected with the subject of tho action (29=
46, 114132). In an actlon ex contractu a cause of action
ex delicto cannot be set up as a counterclaim unless it
atises out of the same transactlon or is connected with
the subject of the actlon (20-102, 86; 29-122, 124349; 40—
176, 414935; 54-259, 5541126; 72-395, 754601). BEut when
the defendant may waive a tort and sue on the contract
implied by law he may set up his claim (58-112, 5549881;
94135, 1024217).

16, Clnim ex contractu in action cx delleto—93-52,
1004667, 9650, 1044762,

17, Publie funds-——An attorney cannot offset his claim
for services against public funds {83-512, 86+776).

18. Statute construned liberally-—26-252, 24847: 50-562,
524972,

19, Effect of failure to plead connterclalm—The de-
fendant is not bound to plead a counterclaim. He may
reserve it for a separate action (17-35, 18; 21-225; 2%-
341, 134166; 39-353, 40+1G66; 72-119, 75+10).

20, Rules ns to plending counterelnim—The defend-
ant must allege all the material facts constituting hls
cause of actlon in the same manner as if he were draft-
ing a complaint against the plaintiff and@ he must like-
wise demand the relief to which he believes himself en-
titted, Allegations may be made by reference to the
complaint (8-243, 209, 20-433, 387; 36-312, 304814; 45—
203, 474642). A defendant may Set up any cause of ac-
tion that would be a proper counterclalm to ‘any cause
of action which the plaintiff may prove within the al-
legations of the complaint, although such cause of ac-
tion may not be of the precise character indicated by
those allegations and although the cause of action might
not be a proper counterclaim If all such allegations
should be proved (40-450, 424352). A counterclaim be-
ing “new matter” 1s admitted if not controverted, but to
require a reply it must be pleaded as such (16-38, 24;
19181, 145; 21-431; 22-92; 22-132; 41-46, 424601: 46-121,
484682; 46-306, 4841112; 55-493, b74+211; 57395, 5Y4485;
72-109, 75419%; T79-243, §23479). Matter pleaded expressly
as a counterclaim, though not proper as such, may, if
it constitute a defence to a claim in the opposite plead-
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ing, be available as a defence (46-121, 484+682; B1-272, 834
1084). If a counterclaim is pleaded in a reply it can
only be used as a defence (46-121, 484682). Several
counterclaims may be pleaded (25-155)., On accounting,
entitled to deduction though set-off or counter clalm
is not pleaded (128-307, 1504903).

Z1. Mode of phjecﬂng‘ to countercinim—The only way
in which a plaintiff may object that a cause of astlon
pleaded as a counferclaim is not the proper subject of
counterclaim in the particular action ig by demurrer. If
he omits to demur he waives the objection and the cause
of action must be tried as though a proper one to plead
as a counterclaim (28-147, 94632; 34-71, 244344; 39-46,
384.762; 70-386, 824632, See 22-132; 40-176, 414935; 58-112,
591981). ‘The objection that twop counterclaims are not
stated meparately cannct be raised by demurrer. The
proper practice I8 to object by motlon before replying
(25~165). That a counterclaim cannot be determined
without the presence of other parties may he raised by
demurrer (25-155). The objection that the facts set up
in the answer as a counterclaim de not constitute a cause
of action is not waived by a failure to demur or reply,
but may be taken on the trial by motion for dismissal
or after verdict in arrest of judgment (39~46, 38+762; 46—
306, 4841112, See 50-429, 524910, A counterclaim may

be stricken out as sham (93-222, 10041104}, See 143-251,
1734429,
22, Relief nwarded—45-203, 474642; 81-272, 8341084;

93-475, 1014610.

2%, Action by state—Tn an action by the state claims
arising out of independent transactions cannot, without
its consent, be asserted as set-off or counterclaim {(107-
71, 1193782),

24, Reconpmenlt—(121-280, 1414179).

25, Counterclaim against counterclnim.

There can be no counlerelaim against a counterclaim.
But as against a counterclaim the reply may plead re-
coupment; i. e, a claim arising out of the same trans-
action as the counterclaim and geing In direct reduction
thereof. Such matter is defensive only, as distinguished
from counterclaim, which is offensive as well as defen-
sive. 163-4851, 2044531, :

9255, Several defences, etc., how pleaded—Answer
and demurrer—The defendant may set forth by an-
swer as many defences and'counterclaims as he has.
They shall be separately stated, and so framed as to
show the cause of action to which each is intended to
be opposed. He may also demur to one or more of
several causes of action in the complaint and answer

to the remainder. (4132) [7758]
167-22, 2084526, notes under § 9699

SEVERAL DEFENCES

1. Each must be complete in substance and form—
68-~82, TO+856; 138-270, 1644979,

2, Must he separately stated and numbered—I1-408,
292; rutle 6, district court.

2. Must be consistent—A defendant may plead as
many defences, either legal or equitable, as he may have,
provided they are mot inconsistent. Separate and dis-
tinct defences are consistent when both may be true
and are only held inconsistent when the proof of one
necessarily disproves the other (5-115%, 85; 13-158, 145,
52-211, 5331146). It is no test of inconsistency that if
one is proved true the other ig unnecessary (42-368, 444
125; 4B6-61, 481454). When jnconsistent defences are
pleaded the remedy is by motion to compel an elaction
(13-158, 145: 19-407, 850; 73-52, 754732). 134-199, 158+

870,

4, Defences held consistent—12-426, 310; 13-158, 145;
28—43, 849004; 31-421, 183145, 821; 33-49, 21+861; 36-132,
304449; 42-368, 444125, 46-61, 484454; 5I~53, 524986, 238
Am. St., Rep. 473; §2-211, 5341146; b56-450, 58+35; 68-48,
704866; G8—82, TOHB56; 73-52, 754+732; 89-473, 954308; 94—
209, 1024373; 101-381, 112+419; 134199, 15381970.

5. Defences held inconsistent—5-119, B3; 7-494, 401:
19-407, 350; 71-311, 734+956.

6. Hypothetical admissions—Hypothetical gtatements
or admissions may be made in an answer for the purpose
of enabling a defendant to plead all his defences {38-380,
38+351; 65-9, B7+650). -

7. Defences In bar and in ahatement—Defences in
bar and in abatement may be united (25—493; 37-368, 34+
§96; 5542, 9504119).

DEMURRER
8, To one or more causes of action—78~48, 804838, See
123-159, 1434257,

9256. Judgment on defendant’s default—On proof
being filed that the summons has been duly served,
and that no answer or demurrer to the complaint has
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been received within the time allowed therefor by law,

judgment may be had as follows:

1, If the action be upon contract for the payment
of money only, the clerk shall enter judgment for the
amount stated in the summons.

2. In other actions for the recovery of money only,
the court shall ascertain, by a reference or otherwise,
the amount to which plaintiff is entitled, and order
judgment therefor.

3. If other relief be demanded, and the taking of
an account, or the proof of any fact, be necessary to
enable the court to give judgment, it may take or hear
the same or order a reference for that purpose, and
order judgment accordingly.

4, When service of the summons has been made
by published notice, or by delivery of a copy without
the state, no. judgment shall be entered on default
until the plaintiff shall have filed a bond, approved
by the court, conditioned to abide such order as the
court may make touching the restitution of any prop-
erty collected or obtained by virtue of the judgment
in caze a defence is thereafter permitted and sus-
tained: Provided, that in actions involving the title
to real estate or to foreclose mortgages thereon, such
bond shall not be required. (4133) [7759]

14. In general.

A default judgment entered, whera such proof was
defective, i3 not void, and eanrot be attaclked collaterally
Tor want of Jurlsdiction affirmatively appearing on the
face of the record Tt ig the faet of service, and not
the preof thereof, that gives the court jurisdiction.
156-30, 194493,

An action for goods sold and delivered, alleged to
he of a stated reasonable wvalue and stipulated and
agreed price, Is on centract for the recovery of money
only within the statute authorizing the entry of judg-
ment by the clerk on default; and proof of a cause of
action, or ascertainment of damagas, is not necessary.
165—460, 2064951,

‘Te court did not abuse its discretion in ordering judg-
ment for plaintiff as for want of an answer. 2104885,

A default judgment cannot he attacked collaterally
hecause enterad for a larger amount than demanded n
the summons and complaint. 2114838,

1111.1 Notice—34-395, 26+122; 41-477, 434329; 61-534, 634+
2.- Filing proof of serviece—74-282, TT4+I137: 156, 194494
I, Necessity of proving ecnuse of ncetion—10-178, 144;

21-515; 37-182, 334+567; 65-53, 664463, 90-74, 554887, 964

814; §0-430, 974187,

4. Reference—18-90, 72,

5. Bond-—7-506, 412; 28-.501, 11+64; 44-505, 474169,

G. Effect of failure to npply io conrt=—If the proper
Judgment ia entered it is immaterfal that {t was entered
by the clerk without an order where regularly an ap-
plication should have been made to the court (28-38, B4
903; 34-395, 264122 38-521, 28+4613; 53-550, 6031687; 83~
35, 854825). TIn an action against four defendants Jolinily
indebted@ upon & contract a judgment on default entered
by the clerk against the three only who were served
is not void but only irregular (36-341, 31366). Where a
causge of action in tort is joined with others on contract
it is error for the clerk upon default to enter judgment
including the amount clalmed for the tort (10-178. 144).

7. Unreaxonnble delny in entering—87-492, 921408,

9257, Demurrer or reply to answer—The plaintiff,
within twenty days after the answer is served, may
demur thereto, or to any counterclaim or defense
pleaded therein, upon the ground that the same does
not state facts sufficient to constitute a defense or a
counterclaim, as the case may be; and he may demur
to one or more of such defenses or counterclaims, and
reply te the remainder. If the answer contain new
matter not demurred to, the plaintiff shall reply there-
to, denying the averments controverted by him, or
averring that he has not knowledge or information
thereof sufficient to form a belief, or alleging any new
matter, not inconsistent with the complaint, constitut-
ing a defense thereto. (R. L. § 4134, amended '13 c.
54 § 1) [7760]

. In general.

Counterclaim and recoupment. 163-481, 2044531,
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®* Where persons joln in a demurrer it must be over-
ruled if the pleading against which it is directed is good
as to one of the persons. 158-231, 1974277,

A demurrer admits traversahle facts, but not conclu-
sions of law. An allegation *hat the employer's insurer
js the real pariy in interest and that plainti{ff has neo
interest in the cause of action ig in the nature cof a
conclusion of law., 165-390, 2064714,

The reply construed as admitiing the rendition in a
competent court of Towa, having jurisdiction of the par-
ties and cause of action, of a judgment against defend-
ant for the wrongful death of plaintiff's deecdent, the
recovery being under the federal Employers’ Liability
Act (UG. 8. Comp. St. §§ B657-8665) for the sole benefit
of decedent's wife and minor child, 210470,

1, Demurrer to answer—There {8 only one statutory
ground of demurrer to an answer but under it the ob-
fection may be ralsed that a counterclaim cannot be de-
termined without the preseice of other parties (25-153).
That a cause of action pleaded as a counterclaim iz not
n proper subject of counterclaim is ground for demurrer
(25-155: 28147, 94632; 39-46, 384762). An answer nnt
containing new matter but consisting only of denials
of what is alieged in the complaint Is not sublect to
demurrer (34-243, 254406). See 133-2305, 1584420; 134~
321, 1594752: 136-103, 1614398,

2. Reply to answer—Departure—The plaintiff must
recover if at all upon the cause of action set out in his
complaint. A complaint cannot be aided by the reply.
The office of a reply is to meet the aliegations of the
answer and not to change the character of the action
or enlarge the rights and remedies of the plaintiff (2-79.
61 5-377. 305: 15-479, 394: 32-92, 194303: 33-512, 244198:
A4-237, 254401; 3T-4£26, 344902: 46-121, 48:682; 72-133.
7645; 108-313, 1224320). Although a distinet cause of
action or ground for relief cannot be zet up in the reply
allegations which explain or fortify the complaint or
controvert or avold the matter set up in the answer
are permissible. A more particular and exact statement
of the facts constituting the cause of action is not a
departure (11-423, 312:; 31-410, 181273: 34-237, 25+4401;
37-122, 334547 37-171, 334698: 51-183, 534461; 64-61, 664
132). There iz a departure when a party quits or departs
from the case or defence which he firat made and has
recourse to another (11-423, %12: 34-237, 254401; 50-341,
524932 51-183, 534461; T7-462, 80:353; 80-532. 831461).
The test of departure is, could evidence of the facts al-
leged in the reply be received under the allegations of
the complaint? If not, there I8 a departure (11-423, 312;
34-237, 25+401; 50-341, 524932). A wvariance or lIncon-
sistency betwecen the reply and complaint on immaterial
matter dees not constitute a departure (51-183, 534461).
A departure is & defect of substance which may be taken
advantage of by demurrer (33-512, 24.4198; 51-183, 534
461: 72-138, 75+5): by motlon to strike out (33-512. 243+
198: 72-138, 75456): by request for instructions (34-237,
254401); by motion for judgment on the pleadings (15—
479, 394; 46-121, 484682, See T7-462, 804353). Objection
to departure must be taken before verdict or it will he
deemed waived {(41-163, 424870; 57-472, 534943). It is
discretionary with the court to allow an amendment to
correct a departure (77-462, 80+353), Reply. being by
confession and avoldance of new matter, held not a_de-
parture (97—209, 106+337), See 122-154, 14141134, 142%
124; 127-198, 1494197; 128-112, 1504285, Admissions (129-
214, 1524404).

3. Counterelnim fin reply—A counterclalm as such
cannot be set up in a reply (46-121, 48+682).

4, Waiver of reply—When a reply should have been
made to matter in an answer but such matter is treated
ot the trial as controverted without 2 reply the want of
n reply will be deemed waived (22-132; 76-20, 784868;
79-234, 824364; 70-243, 824479).

5§, Demurrcer to reply—The provision for a demurrer
to the reply is omitted in the section as amended in 19132
{33-512, 244198).

9258. Failure to reply—Judgment—If the plaintiff
shall fail, within the time allowed by law, to demur
or reply to new matter contained in the answer, the
court, on motion, may order such judgment in defend-
ant’s favor as he may be entitled to upon his answer,
or may direct a reference or an assessment of dam-
ages by a jury, as the case requires. (4135) [7761]

1. Admission of eounterciaim by failurc to reply—16—
38, 24; 19-181, 145; 20-234, 212: 22-132; 22-341; 46-306,
4841112, .

2. Admission of defensive mnaiter by fallure to reply—
Affirmative matter in the answer which merely tends to
deny the allegations of the complaint {5 not new matter
requiring a reply. New defensive matter to require a
reply must be im the nature of confession and avoidance
(12-98, 53; 22-541; 26-232, 94712; 30-131, 144+577; 38-469,
38+370; 40-417, 424289; 40-492, 424351; 46-225, 484914;
58-133, 594084; 76-20, 784868; 79-243, B24479; 93-188, 1014
202).
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3. Fatlure to demur—The objection that the facts set
up in the answer by way of counterclaim do not consti-
tute a cause of action is not waived by a failure to
demur but may be raised on the trial by a motion for
dismissal (39-46, 381762; 46-308, 4841112, See 50429,
9248410), The objection that the facts set up in_ the
answer do not constitute a defence lg not walved by
failure to demur but may be ‘raised on the trial by
objection to the introduction of any evidence (51562,
534875 68-30, TO4775).

4. Judgment on the plendings—Judgment on the
pleadings may be ordered when the reply admits or fails
to deny the defence set up in the answer (38-111, 354728;
39-535, 414+107; see 28-232, 04712); or when the reply ad-
mits or fails to deny the counterclaim set up in the
answer (46-306. 4841112}, Allegation in answer of pay-
ment not met by reply (131-249, 1544+1072).

9259. Sham and frivolous pleadings—Sham, irrele-
vant, or frivolous answers, defences, or replies, and
frivolous demurrers, may on motion be stricken out,
or judgment rendered notwithstanding the same, as

for want of answer or reply. (4136) [7762]
SHAM PLEADINGS
5. In general '
155480, 2054889.
“Frivolous pleading” defilned. 160-95, 1994897,

The answer put jn issue the allegations of the com-
plaint that defendant had not o proper assignment of
the vendor’s contract when he assigned the same to
plaintiff; hence it was error to grant the motion for
judgment on the pleadings. 156-224, 1944622,

An answer consisting of a general denial doss not
ralse an lssuc as to the plaintiff being the real party
in interest, and, when it is shown that defendant exe-
cuted the note, and that it is past due, aAnd has not
been vpald, the answer may be struck out as sham.
156-335, 1044879

Test to be applied is whether answer presents a real
{esve for trial. 156-4%9, 1944375.

Where, in support of a motion to strike an answer as
sham and frivolous, the showing Is that defendant has
raepeatedly made unqualified admissions of the Habiiity
sought to be enfcrced, and there is no explanation or
denial of such admissions, an order granting the mo-
tion will not be reversed. 157-88, 1954769,

Where n party to whose pleading a general demurrer
is interposed and sustaincd, again nroposes the same
pleading, or one with changes which are clearly im-
material, thereby making unfair use of his leave to
amend, such amnruded pleading may be stricken out as

frivolous. 157-449, 1964563,

Record examined, and held, that a reply was properly
stricken as sham, irrelevant, and frivolous. 168-31,
1964814,

Motions to strike as sham, frivolous, or irrelevant

must be cautiously granted. 158-31, 1964314.

Duty of court on motion to strike a sham pleading.
160-95, 1994857,

Record examined, and held, that motion to strike an
answer a8 sham and frivolous was properly granted.

The answer was clearly shown 1o be sham and friv-
olous. 160-440, 2004636,

A motion seeking to vacate an order striking out an
answeor and permitting the fillng of an amended answer
is addressed to the discretion of the trial court. 160-
830, 2004807,

An order denying a motion to vacate an order, strik-
ing out an answer as sham s appealable, but the motion
to vacate must be made returnable before the time to
appeal from the original order expires, 160-530, 2003+807.

Order striking out answer as sham and frivolous prop-
erly granted. 163-98, 2034446, .

Denial of agency held not sham. 1063-357, 204+424.

An answer by way of general denial was properly
stricken nut as sham, where its showing was evaslve and
rot at nll responsive to that of plaintiéf in suppert of
the motion. 163-424, 2044164,

An answer ls sham, though on its face sufficlent, when
it is so clearly false that It tenders no genuine issue.

An answer is frivolous when Its insufficiency is de-
tggmlnable immediately upon inspection. 16§6-129, 207+
1

A motlon to strike out the answer as sham was
granted. The motion was based on an affidavit con-
taining new matter not denied or explained by the de-
fednant, Held, that the court was justified in striking
out the answer. 166-360, 20848,

Answer stricken as sham. 2104590,

In an action on a contract for the payment of money,
a general denial was properly stricken from the an-
swer, when it appeared that the execution of the con-
tract and the defendant's failure to make the stipulated
payments warce conceded. 2104885,

The defendant iz not prejudiced by striking from an
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answer allegations of fact -which, if true, would con-
stitution no defense. 2104885.

A “frivolous answer” is one which does noti present a
defense, in any view of the facts pleaded. 2104885,

1. Defined—2-21%, 180; 20-166, 134460,

“Sham pleading’” defined. 160-95, 1594897,

2, Verified pleading may he stricken ont—13-158, 145;
13-165, 154; 29-166, 121460; 31-267, 174388; 35-470, 294
170; 37-509, 354372; 53-98, b54493%; 61-103, 63+255; 84—
224, B74G18; 133-240, 1584239.

3. Penials may he stricken out--15-221, 172: 31-287,
174388, 35-470, 294170; 37-509, 354372; 40-450, 424352;
57-140; 58+872; 68-30, 704775; 84-224, 87+618; 94-261, 102+
700

113; Counterclalms may be stricken out—93-232, 1004

5. When part only Is sham—31-7, 164+453.

6. Power to strlke out to be exercised sparingly-—To
Justify a court ir striking out a pleading as sham its
falsity must be clear and indisputable (29-166, 124+460;
33605, 244299; 33-507, 244300; 61-103, 634255; 84-234,
87+618; 94--261, 1024700). A sham answer may be stricken
out when iis falsity is clearly shown. even though i1n-
terposed in the belief of its truth and in good faith (96~
422, 1054490},

7. Time of making motion—29-166, 124460,

8. Affidavits on motion—Whether a pleading Is sham
or not may be determined hy inspection alone, but re-
sort may be had to documentary evidence and affidavits
of the parties or third persons (29-166, 124+460; 53-98,
54193%;-55-41%, 57+139; 56-390, B7+938; 57-140, 584872,
61-1903, 634255). Affldavits simply denying the facts al-
leged in the answer and asserting their falsity are in-
sufficient (94-261, 1024700). Where aflidavits in support
of the motion make out a clear prima facie case of
falsity they will be taken as true for the purposes of the
motion if not met by counter affidavits, and the motion
granted (29-166, 12+460; 33-507, 244300; 34-444, 26460]1;
53-98, 544930; 61-103, 634255). The court may take into
consideration the gquibbling and evasive character of
g;gendant's counter affidavits {(72-111, 7544; 74320, 774

).

0. Amendment—It is discretionary with the court to
order judgment as for want of an answer or to allow
an amendment (74-320, T7+232; 94-261, 1024700).

10. Motion to strike out granted—12-165, 164; 29~1686,
124460; 31-7, 16+453; 31-267, 174388; 34—444, 26+601; 35-
470, 294170; 37-509, 354372; 40-450, 424353; 53-98, 544
939; b5~-144, 564589; 55-413, 57+139; 56-390, B5T+938; 57—
140, 58+872; 61-103, 634255; 68-30, T0+775; 72-111, 7544;
74-320, 774232; 93-232, 10041104; 94-261, 1024700; 101-53.
1114733, Sham reply {(125-100, 1454787; 133-240, 158+
239; 136-53, 1614257; 150-118, 18447886).

11, Motion to strike out denied—2-219, 180; 13-158,
145; 15-221, 172; 28-43, 84904; 33-505, 244299; 33-507, 244
300; 34-218, 254347; 40~86, 413544; 58-159, 594995, 84—
224, 87+618; 108-8%, 1214427

IRRELEVANT PLEADINGS

12, Defined—2-219, 180,

13. Cases containing frrclevant allegations—10-136,
108; 1?—-02, 23; 13-165, 154; 15-48, 25; 16-329, 201, 298; 23—
35%; 25-404; 30-263, 15+237: 38-528, 381623; 41-7T1, 424787,
43295, 454444; 47-300, 50480; 51-558, 534+874; 54-107, 554
904; 56-144, 661589; 62429, 644920; 63-238, G5+457; 65277,
68423; 68-538, T14699; 72188, 7515; 136-343, 1624448,

14, Remedy—The exclusive remedy is a motlon to
strike out (10-139, 161; 31-54, 16+458),

15, Power to sirike out to be exercised sparingly—It
iz only when matter iz clearly and indisputably irrele-
vant that an order striking it out is justifiable (32-84,
B44727).

FRIVOLOUS PLEADINGS

'1016. 551“1?:;;10;; 5:18155“'51- 201' reply—2-219, 180; 28-43, 8
804, -144, + 4 —~261, 1024T700; 125-100, 1454787;:
133-240, 15842239; 136-53, 161+257. * 187
291{3]6 Filéivlngélusolien:1urrer—13-55, 50; 17-22, 5; 23-272;
—106, 124 v 40450, 424477 46207, 484782; 61-17, G24+95:
52-55, 5341024; 62-203, 644302, * ¥

9260. Supplemental pleadings—The plaintiff may be
permitted, on motion, to file a supplemental complaint
or rgply, and the defendant a supplemental answer,
alleging material facts which have occurred since the
former pleading. (4137) [7763]

1. Compared with amendment-—76-128%, 784970; 81-161,
974581,

2. How far a matter of right—Diligence—19-357, 809;
50-199, 524522; 50-258, 524861; 51-450, 534+708;: 59-234, 614
24; 63-1, 65488,

3. Supplementnl complnint—It cannot set up a distlnet
cause of action accruing subsequent to the service of the
original complaint (17-48, 31; 39-438, 404513). A party
cannot sue on an unripe claim and afterwards by supple-
mental complaint set up the fact of the maturity of the
claim. A party must recover on a right existing at the

§ 9260

commencement of the action (65-466, 68498). While a
party cannot set up a title acquired since the commence-
ment of the action he may allege facts strengthening
his title. JIf in his original complaint he alleges zn
equitable title he may by supplemental complaint set
up a legal title subsequently acquired, The function of
a supplemental complaint is to strengthen the plaintiff's
cause of action by alleging material facts occurring sub-
sequent to the commencement of the action, Facts may
be thus alleged which may enlarge or change the kind
of rellef to which the plaintiff is entitled (1-106, 83;
12-2253, 166; 39-438, 404513; 56-60, 57+320; 80-348, 83+156).
See 127-524, 1494131,

4, Supplemental ansywwers—Far greater liberality is
shown in allowing supplemental answers than com-
plaints. Any material matter of defence, either com-
plete or partial, arising since the original answer may
be set up by supplemental answer (17-215, 188: 17-439,
417; 76-129, 784970; 78-71, 304847; 96-329, 1044976, 977).
Ejectment (124-538, 14441090; 133-316, 1584420).

5. Alowable nfter verdict or judpment—951-161, 974
581; 110-66, 1244644, See 49-465, B52446.

6. Objeetlon to—Objection to a supplemental com-
plaint cannot be made on the trial (12-265, 166).

9261, Interpleader—In an action for the recovery
of money upon contract, or of specific real or personal
property, if any person not a party to the action de-
mands of the defendant the same debt or property, the
defendant may move the ecourt to substitute such elaim-
ant as defendant in his stead, and that he be per-
mitted to pay the money into court, or deliver the
property or its value to such person as the court may
direct. If it be made tc appear that such demand is
without collusion with the defendant, the motion may
be granted, and upon compliance with the order the
defendant shall be discharged. Thereafter the action
shall proceed against the substituted defendant, and
the court may compel the parties to interplead. (4138)

[7784]

3—407, 309:; 30-86, 141363 31-276, 174617; 7939, 814H4T;
81-372, 84421;: 122187, 1424144; 122-221, 1424316 132-167,
1564271; 135-115, 1604500; 145-428, 1774770. Available In
municipal court (149-367, 1834+821).

159-355, 200417,

9262. Deposit when no action is brought—When
money or other personal property in the possession of
any person, as bailee or otherwise, is claimed adversely
by two or more other persons, and the right thereto as
between such claimants is in doubt, the person so in
possession, though no action be commenced against
him by any of the claimants, may place the property
in the custody of the court. He shall apply to the
district court of the county in which the property is
situated, or to any municipal court therein, setting
forth by petition the facts which bring the case within
the provisions of this section, and the names and places
of residence of all known elaimants of suech property.
If satisfied of the truth of such showing, the court, by
order, shall designate a depositary to whom the money
or other property may be delivered, and direct that
upon such delivery, and upon giving notice thereof to
all persons interested, personally or by registered mail,
ag in such order prescribed, the petitioner be relieved
from further liability on account thereof. This sec-
tion shall apply to cases where property held under
like conditions is garnished in the hands of the pos-
sessor; but in such cases the application shall be made
to the court in which the garnishment proceedings are

pending., (4139) [7765]

86189, 904371;: 86-232, 501384; 88-385, 90+789; 149-369,
1834822; 164-230, 1914825,

The court in which the proceedings are nending alone
has authority over it which should be exercised by ap-
propriate procedure in the pending cause. 159-355,
200417,

§ 9214 does not apply to proceeding under this section.
155355, 200417,

A defeated plaintiff in a replevin action, who has taken
the preperty under his writ, and given bond for its
return, cannot escape liability on the bond by procur-
ing an ex parte order permitting him to deliver the
property into court. 2134378.
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9263. Intervention—Any person having such an in-
terest in the matter in litigation between others that
he may either gain or lose by the direct legal effect of
the judgment therein may serve a complaint in the
pending action, at any time before the trial begins,
alleging the facts which show such interest, and de-
manding appropriate relief against either or both of
the parties. Such intervener shall not be entitled to
delay, and, if a continuance be occasioned by him, it
may be granted at his expense. The ordinary rules of
pleading shall govern, except that the court, in order
to avoid delaying the trial, may shorten the time within
which subsequent pleadings shall be served. All the
issues shall be determined together, and if the inter-
vener’s claim be not sustained he shall pay the costs
resulting therefrom. (4140) [7766]

162-132, 2024482, note under 9181.

421.. Origin of statute—25-148; 28-428, 104586; %2—-68, 994

2, Interest entitling party to intervene—Tt has heen
frequent!y declared that t{o entitle a party te intervene
his interest must be In the matter in litigation in the
action as originally brought and of such a direct and im-
mediate character that he would either gain or lose by
the direct legal operation and effect of the Judgment
(25-148%; 26-479 51343+ 28428, 104086: 33-510, 244291,
42-500, 444517; 44-61, 46+210; 51-259, 634631; 54272, 55+
1130; 60-461, 624826; 61-299, 634723; 62-258. 644553, 64
Am. St, Rep. 639; 65-295, $81.32; 69-276, 721104, 210; 69—
319, 724+12%: 74-234, 764+1132; 78-48, B0|B3IB; 79-39, 81:547;
85-302, 884977; 111 Fed. 208, 49 C. C. A. 357). But see
110-311, 1254673, infra, 'His interest need not nheces-
sarily be of a pecuniary nature (92-68, 994424). Where,
pending action to set aside a deed for fraud, plaintiff
conveyed, grantee had right to intervene (103-124, 1144
649). Previous decisions do not compel a construction
of this section that the right to intervene exists only
where the party applying for leave would necessarily
gain or Inse by the direct legal effect of the judgment
therein if he did not become a party to the action (110~
311, 1254676). See 143—-430, 1744413; 15040, 1844225

3. Complaint—33-519, 241291, Intervener reiterating
ailegations of complaint (127-212, 149+295; 143-430, 1744
£13),

4, Demurrer—>33-519, 244291,

5. Answer-.54-47, 554827; 64-265, 268, 664977, 6T4+537.

6. Orier of conrt unnecessuary—25-148,

7. Remedy for wrong intervention—The objection that
the intervener has ne right to intervene may he raised
by demurrer (23-519, 244291; 52-148, 53+1134); by motion
for digsmissal on the trial (28-428 10+586); by motlon to
strike out the complaint (51-259, 55+821).

8, Walver of objection to .ntervention—i{2--323, 444
194: 74-234, 76411327 82-26, 841635

9. TInfervener cannot stop actlon—285-479, 54365; 84—
200, 874611.

10, Intervener liable for. statufory costs—(131-194,
1544954).

9264. Consolidation—Separate trials—Actions tri-
able together—Two or more actions pending at one
time between the same parties and in the same court,
upon causes of action which might have been joined,
may be consolidated by order of the court. Separate
trials between plaintiff and any of several defendants
in the same action may be allowed whenever, in the
opinion of the court, justice will be promoted therehy.
{4141} [7767]
ss?;)nsolidation (52-455, 55447; 64-386, 6T4217; T6-48, 78+

9265. Subscription and verification—Every plead-
ing in a court of record shall be subscribed by the
party or his attorney, and may be verified in the man-
ner following:

1. By the affidavit of the party, or of one or more
of the parties pleading together, that the affiant knows
the contents of the pleading, that the averments
thereof are true of his own knowledge, save as to such
as are therein stated on information and belief, and
that as to those he believes them to be true.

2, If the party be a corperation, the affidavit may
be made by any. officer thereof having knowledge of
the facts sworn to; if the state, or any officer thereof
acting in its behalf, by the attorney general.
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3. If no party or officer acquainted with the facts
and capable of making such affidavit be within the
county where the attorney resides, the pleading may be
verified by the attorney or agent of the party, stating
the fact of such absence, and that the pleading is true
to the best of his knowledge and belief.

When any pleading is so verified, all subsequent
pleadings in the case, except demurrers, shall be veri-
fied also. The verification may be omitted when an
admission of the truth of the allegation might subject
the party to prosecution for felony. (4142) [7768]

1, ttht be subscribed by attormey—Rule 4, district
court.

2, Verifieatlon—A pleading not properly verifled may
be treated as not verified at all (2-319, 273). The ex-
chygive remedy for a defective verification or for a
fajlure to verify is a prompt return of the pleading
(2-319, 273; 5-333, 264; 12-165, 154; 17-469, 447; 26-246,
24703). It may be made before an attorney in the action
If he 15 a notary (18-00, T2). The court may allow g

pleading to be amended by inserting a verificati 79—
362, 824684). Cited (58-514, 604338). on

9266. Pleadings liberally construed—For the pur-
pose of determining the effect of a pleading, it shall
be liberally construed, with a view to substantial jus-
tice between the parties. (4143) [7769]

15-335. 289; 20-189, 169; 58-514, 604338; 82-89, 844654;
02-306. $91886: 95-11, 103+623; 96-190, 1044816; $6—492,
10541124; 98-130, 107+1454; 122-118, 142410. Reply un-
neceéssary (122-154, 14141134, 142+134; 149421, 184419).

9267. Irrelevant, redundant, and indefinite pleadings
—If irrelevant or redundant matter is inserted in a
pleading, it may be stricken out on motion; and when
a pleading is double, or does not conform to the statute,
or when the allegations thereof are so indefinite or
uncertain that the precise nature of the charge or de-
fense is not apparent, the court may strike it out on
motion, or require it to be amended. (4144) [7770]

REDUNDANT PLEADINGS

4. In general,

The special damages, both as to the loss of prefits from
farming, and the consequent loss of the farm, wers spec-
ulative and conjectural, and the allegaticns were Brop-
erly stricken as irrelevant, 157-100, 1954.765.

The complaint alleged a wanton, willful and malicious
conversion of a tractor and other farm machinery., Al-
legations stating the circumstances of the eonversion,
evidentiary of the character of it, were properly stricken
as redundant, 157-100, 1954763,

l'I‘he order striking out the plaintiff's complaint and
disallowing his «~laim in a mechanic's lien action be-
cause of his failure to file a bill of particulars as di-
rected by the court, is sustained. 160--479, 2004637,

1. Cases containing redundant matier-—25-404, 421;
30-103, 144.366; 30-265, 154237, 40-394, 42.187; 54107, 554
H04; 65-277, 68423; 63-538, T14699; 126-144, 1484455,

&, tl.lemtc_-dy-i—-fll‘he exclustiivebremedy for redundancy is
a motion to sirike out made before pleadin 1-1 ;
10-199, 161; 11-45, 24; 31-54, 164458), & (-1, 1363

INDEFINITE PLEADINGS

3. General Rule—No general rule can be laid down
except that a pleading is subject to a motion to make
more definite and certain only where itg allegations_ are
s0 indeflnite that the precise nature of the charge or
defence is not apparent (28-80, 84175 30-103, 144306;
35370, 404167; 43-208, 454151; 54-99, 554817; 64-527, 67+
646; 71-363, 73+1089). A motion to make more definite
and certain or to strike out cannot be allowed to take
the place of a demurrer (28-80, 94175; 35-468, 29472;
53-453, 554+604; T1-363, 734+1089). See 216 Fed. 895.

4, Defect must appear on face of plending—34-225,
254399; 37-358, 3545; 54-99, 5343817

5. Motion papers—The particular allegations ob-
Jected to should be specifically pointed out in the motion
papers (35-468. 29472). .

6. Remedy—The exclusive remedy for Indefiniteness
is by motion to strike out or to make more definite and
certaln, before pleading. While the court may entertain
such & motion on the trial it is then a mere matter of
faver and is usually denied (rule 12, district court; b~
486, 390; 859, 37; 11-45, 24; 28-69, 9475; 29-300, 13+189;
30423, 16+263;: 32-465, 214557; 46-115, 484768; 53-463,
55+604; 55-2%0, 5641060), Objection cannot be raised by
demurrer (1-106, B3; 10-133, 106; 14-153, 120; 23-548; 28-
69, 9475; 36-380, 314357; 43-532, 40+1131; 71~-363, 734+1089;
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89-276, 544868); by request for instructlon to disregard
(8—59, 37): by motion for judgment on the pleadings (15=-
479, 294; 17-373, 348; 36-325, 314+170); or by objection to
the admission of evidence (14-516, 388; 29-390, 134189;
46-115, 484768; 70-486, 734408). The objection cannot be
raised for the first time on appeal (83-35, 854825). In
absence of statute or rule of court, trial court may.
after pleading has been sustained on demurrer and be-
fore answer, entertain motion to make more definite (108~
201, 1204688, 1214911), See 124-260, 14440350

7. Order—The order should specify wherein the plead-
ing' is to be made more definite and certain and it may
direct that the pleading be stricken out if not amended.
A pleading should not be stricken cut without leave to
amend belng frst glven (3-126, 74; 11-45, 24; 29-300,

134189).
8.  Action of trinl court gencrally finnl—11-45, 24; 20~
103, 144366; 30-453, 16+263; 31-21%, 17+376; 31-234, 17+

377: 71-363, 734+1089,
f. Motion pranted—3-126, T74: 11-45, 24; 20-350, 13+
189; 30~453, 164263; 39-370, 404167, See 126-144, 1484

10, Motion denied-——=28-80, 94175; 30-103, 144366; 31-
219, 17+376; 31-234, 174377; 34-225, 254399, 35-468, 29472
37-258, 3545; 43-208, 45+151; 54-99, 554817, See 35-73.
274448; 36-147, 304449,

9268. Averments, when deemed admitted—Every
material allegation of the complaint, and of new mat-
ter in the answer, not controverted by the answer or
reply, respectively, shall be taken as true. All allega-
tions of new matter in the reply shall be deemed
denied, and may be controverted by defendant at the
trial by proofs, either in direet denial or in avoidance

thereof. (4145) [7771]
123-389, 14349165 126-494, 148+259; 134-302, 1593624,

9269. JYudgment, how pleaded—Proof—In pieading
a judgment or other determination of a court or officer
of general or special jurisdiction, it shall be sufficient
to allege that the same was duly made or given, with-
out stating the facts conferring jurisdiction. In cases
of special jurisdiction, if such allegation be contro-
verted, the party pleading the judgment or determin-
ation must prove the facts conferring jurisdiction.

{4148) [7772)
7-159, 102; 51-536, 534799, See 36-177, 304466

9270. Ordinances and local statutes—In pleading
any ordinance of a city or village, or any special or
local statute, or any right derived from either, it shall
be sufficient to refer to the ordinance or statute by
itg title and the date of its approval, and thereupon
the court shall take judicial notice therecof. (4147)

[7773]

83-456, B6+457; 80-502, 954449, Sufliciency of com-
plaint by reference to ordinance, ete. (124—498, 1454383).
Pleading ordinance and probable cause (144-452, 1764
1005; 148-3, 18041021; 148-129, 1814107).

9271. Incorporation, pleading and proof—In actions
by or against a corporation, domestic or foreign, it
shall be a sufficient averment of its incorporation to
allege, in substance, that the party is a corporation
duly organized and existing under the laws of the des-
ignated state, country, or place. And unless the
adverse party shall specifically aver that the plaintiff
or defendant is not a corporation, no proof thereof
shall be required at the trial. (4148) [7774]

This section was designed to simplify the form of
pleading when an averment of incorporation is necessary
(14—-49, 39%; 55-102, 564581). Allegatfon of incorporation
held sufficient (14—49, 39; G0-116, 61+908). An answer
held to admit incorporation (21-60). In an action by or
against a corporation it 18 not necessary to allege that
tt is a corporation except In cases where the fact of
corporate existence enters into and constitutes a part
of the cause of actlon itself (63-527, T24805; 84-2561, 8T+
776). An affidavit for garnishment need not stats that
the garnishee is a corporation (55-102, §64681), A denlal
of incorporation must be specific (28-396. 104421; 31-
440, 184277). Not applicable to condemnation proceedings
(43-527, 4644756). Fallure to allege Incorporation is not
demurrable (122-3806, 1424871; 124-317, 145437; 128-73,
1504226). Not a material allegation (135-127, 1604258;
144-81, 1744526).

.§ 9268

9272, Copartnerships—Proof as to members—When
two or more persons sue ¢r defend as copartners, they
may give in evidence any contract admissible under
the pleadings. And unless the partnership is specific-
ally denied by the adverse party, no proof shall be
required that they are the same persons who com-
posed such copartnership when the contract was made

or at any subsequent time. (4149) [7775]
60-~348, 624394; 65-9, 674650; 122-380, 1424871,

9273. Conditions precedent—In pleading the per-
formance of conditions precedent in a contract, it shall
not be necessary to allege the facts showing such per-
formance, but it may be stated generally that the
party duly performed all the conditions on his part;
and if such allegation be denied, the party so plead-
ing must prove the facts showing such performance.
(4150) [7776]

Applicable only to performance of contracts (41-519,
434+482). Not applicable to performance by a stranger
to the contract (20-370, 322). Applied (22-339; 50-341,
524932; 56-48, 574317; 60-292, 624330).

9274. Ttems of account, how pleaded—The items of
an account need not be set forth in a pleading, but the
party alleging it, if a written demand therefor be
served by the adverse party, shall deliver a copy of
the acecount within ten days after such demand, veri-
fied by the affidavit of himself, or of some person
having knowledge thereof, as in the case of a pleading.
If such copy be withheld, or if a further or more par-
ticular bill be not furnished when ordered by the court,
evidence of the account may be excluded. (4151)
[7777]

A bill of particulars may be demanded only in actions
on ah account, In other cases, if a party wishes a more
particular statement of the cause of action of defence,
he must regort to a motion to make the pleading more
definite and ceriain, Under the code there is no such
general right to demand a bill of particulars as existed
under the former sysiem (23-97; 67-410, 69+1108: 75—
480, 784+113; 82-354, 8541703, 'The term “account” means
Itemy of work and labor, of goods sold and delivered,
and the like (87-410, 694+1108). A Dbill of particulars
may be demanded in an action for professional ser-
vices (96-130, 1044766). To bring an account within
the statute It is not necessary that the plaintiff should
have entered ihe items in a book (50-52, 52+131). The
proper remedy for a failure to furnish a bill of particu-
lars is to bring to the knowledge of the court on the
trial the ftact of a demand having been preperly made
and to object to the admission of evidenee of the account.
The objectlon cannot be raised by answer (42-233, 444
10; 43-205, 46+444; b0-52, 524131; 67-410, B6941108; 96—
130, 1044766). Objection to the sufficiency of a bill of
particulars cannot be made on the trial. The exelusive
remedy is a motion, before trial, for a more specific bill
(51-612, 534768; 96-130, 1044766). A stlpulation to fur-
nish a bill of particulars within a certain time walves
the necedsity of making the statutory demand and has
the Bame effect (42-233, 44110). Cited (140+339). Veri-
fication by counsel does noi exclude evidence (130-196,
165%34310). Failure to furnish bill of particulars (132-8,
1654617). Fallure to serve upon demand (147-154, 1794
897). Recovery for services (149-304, 1844180).

The right to demand a bill of particuiars I8 Ilmited
tn suits on an account, and, even in such suits, the trial
court has some discretion in admitting or excluding evi-
dféme for the failure teo furnish a bill of particulars,
21249,

9275, Pleadings in slander and libel—In actiong for
libel or slander, it shall be sufficient instead of stating
extrinsic facts showing the application to plaintiff of
the defamatory matter complained of, to allege, gener-
ally, that the same was published or spoken concern-
ing the plaintiff; and if such allegation is controverted,
the plaintiff is bound to establish on the trial that it
was so published or spoken. The defendant may allege,
in his answer, both the truth of the matter charged
as defamatory and any circumstances in mitigation of
damages, and, whether he proves the justification or
not, he may give in evidence the mitigating circum-
stances. (4152) [7778]
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1, Alleging extrinsic fnets—This section does not
obviate the necessity of alleging that the defamatory
words were spoken or published of and concerning the
plaintiff (28-28, B84870: 47-337, 504228, See 58-325, 504
1040; 64-280, 664974, 1149; 73-195, 7541115). The action-
able quality of the words, as respects the plaintiff, must
be made to appear (21-80; 22-276; 40-291, 4111034; 47—
337, 504229). “Where the words amount to a libelous
charge against soms persen, but it is left uncertain as
to the application thereof to the plaintiff, such applica-
tion may be shown 'by proof of extrinsic facts, and un-
der this section It is not necessary to allege them (40-
201, 4141034, See also 119-351, 138+4312). This section
merely dispenses with an inducement to show the ap-
plieation of the language to the plaintiff., It does not
digpense with the necesasity of averments of extrinsic
facts to show the meaning of ambiguous language, and
what it was understood to mean (§9-457, 724704). While
a party is not required to plead extringic facts to show
the application to the plaintiff, yet if he does so, and the
facts thus pleaded show that it applied to some one
else, and not to him, the special allegation controls the
general allegation and the complaint js bad (73-195. 75+
1115). Where the language of a llbel as pleaded shows
on jts face that it was used of and concerning the plain-
tiff in an official capacity or special character, an ex-
press averment that it was so used is not necessary (34~
193, 25463, Seo 21-80). Although a defamatory article
appears on its face to refer to the managing agent .of a
corporation individually, it may be shown by extrinsic
facts that it was published of and concerning the
corporation (73-145, 7541115; 79-463, 824857). Two &sepi-
rate causes of action (125-122, 1454808; 126-10, 1474668).
Joint and several liability (131-375, 15564621).

In determining whether allegations in a pleading are
privileged as agalnst a claim that they are libelous, the
test is whether they are so palpably wanting in relation
to the subject-matter of the controversy that no rea-
sonable man could doubt their irrclevancy and impro-
priety, following Turgess v. Turle & Co. (Minn. 193 N.
W. 954, 157-443. 1063481

Complaint or such an article held defective, because
it does not piead any extrinsic circumstances showling
that the article was libelous in fact., 166-173, 2074497,

On demurer to a complaint for Ilibel, where the pub-
lication is not libelous per =se and innuendo is resorted
to for the purpose of making it appear so in fact, it is
for the court to determine whether the construction put
forward by the Innuendo is permissible. If it is not,
if it is forced and unnatural, the demurrer shonld be
sustained. 2124898, .

Language which nt worst falsely charges plaintiff. a
school princinal, with having formed an adverse judg-
ment of the work and qualifications of a grade teacher,
held not susceptible of any ccnstruction which wounld
make it defamatory. 2124893,

2. Trlcading mitignting circomstanees—Prior to this
statute there was much uncertainty as to when defend-
ant might prove mitigating circumsStances (23-178), Un-
dor the statute it is apparently necessary to plead mlEi-
gating circumstances in order to prove them (23-178§,
47-56, 494283). A plea in mitigation helg not incon-
sistent with a general denial (31-421. 184145, 821). Mat-
ter in mitigation held improperly stricken out on motion
before trial (41-71, 42+787). See 122-182, 1424147. Ag-
ﬂ;‘avation and millgation of damages (122-517, 1424

.

bk " -

4276. Answer in action for distrained animals—In
actions for the recovery of animals distrained while
doing damage, an answer alleging that defendant, or
the persen under whose command he acted, was law-
fuily possessed of the land upon which the distress
was made, and that the animal at the time was doing
damage thereon, shall be /sufficient, without alleging
title to such land. (4153) [7779]

9277. Joinder of causes of action—Two or more
consistent causes of action, whether legal or equitable,
may be united in ona pleading, being separately stated
therein: Provided, that they must affect all parties
to the action, must not require separate places of
trial, and must be included in one only of the following
classes:

1. The same transaction, or transactions connected
with the same subject of action;

2. Contracts, express or implied;

. Injuries to either person or property, or both;
. Injuries to reputation;
. For the recovery of real property, with or with-

.
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out damages for withholding the same, and of the
rents and profits thereof;

6. Feor the recovery of personal property, with or
without damages for withholding the same; or

7. Claims against a trustee by virtue of a contract,
or arising by operation of law. (4154) [7780]

It appears from the amended complaint that there s
a misjoinder of causes of action, and that the demurrer
should have heen sustained. 157-366, 1964270,

Following Burns v, Iissling, et al (Minn.) 203 N. W.
606, it is held, that a taxpayer may maintain an action
in behalf of a city, against the officers of the eity, to
compel the restitutlons of money illegally withdrawn
from the city treasury as the result of the unauthorized
acts of the officers. 183-48, 2034608,

Suhbd. 1.—A cause of action for tort and a cause of ac-
tlon on contract arising out of the same transaction or
connected with the same subject of action (26-82, 14+579;
37-502, 354365; 68-95, 704+869): an action to foreclose and
for an aceounting (31-129, 161+694); an action by a princi-
pal against his agent for conversion and an accounting
(30-316, 154254): an action to compel conveyance from
legal to equitable owner and for an accounting (26178,
24483); an action for an accounting, the appointing of a
receiver, and to sot aside a conveyance (15-108, 813
an action for the possession of a railroad the appointment
of a receiver, the pa¥ment of money and an accounting
(25-278); an action for the recovery of the amount due
on a note and for delivery and canceling a note and mort-
gage forming a part of the same transaction 7-351,
276); am action for injuries from noxlious vapors
from a cesspool in an excavation and for damages from
depositing dirt from such excavation (56-20, 574221);
an action against a trustee as such and against him
personally (16-199, 161}; an action for an accounting and
{o wind up a copartnership (48-451, 514470); an action
for several acts of consgpiracy (31-140. 164+854): an ac-
tion for the appointment of a receiver, collection of
rents and application of the same on 4 personal judg-
ment {73-6, 75+759); an action for money wrengfully
withheld and for money wrongfully or fraudulently
exacted and paid (37-469, 354276); an action by a par-
ent for damages resulting from injury te child with
claim for sickness and suffering of child (31-364, 174959);
an action for the sale of mortgaged premises, surrender
of a guitclaim deed and personal judgment agalinst
maker of note for any deficiency (5-304, 240); an action
for an injunction and for damages {(31-173, 174+282); an
action for reformation and specific performance (51-1035,
32+1080); an aclion by a trustee In bankruptcy to set
aside a preferential payment and p fraudnlent transfer
of property by Lhe bankrupt (81-341, 84444); an action
to abate a nuisance and for an injunction (89—480, 55+
309); an action for the recovery of money lost at a
game of cards (94-416, 1034163); a cause of action to
bring certain tracts of defendant's property, said to
have been fraudulently conveyed, within reach of the
judgment, and for the purpose of satisfying it, and also
to bring a part of an aleged homestead within reach
of the same judgment (91-96, 973574). When several
acts of negligence concur in giving rise to a single
right of action, they may be united in the same com-
plaint (100-79, 11043536). A cause of action for unpaild
rent under a lease and one for damages by act of tenant
in setting fire to bullding in violation of covenanis ma¥
be united (103-66. 1144261). Several causes of action
arising out of same contract or transaction, and not
inconsistent, may be united where they affect ali parties
to the action, though all be not affected alike (108-342,
1224166). Concurrent negligence of two defendants (124
531, 1444474; 130-235, 1531532). Complaint beyond per-
missible liberal construction (141-246, 1704197; 143-203,
173+440). Improper joinder of not inconsistent causes;
remedy ‘demurrer or answer (145-292, 1774133).

Subd, 2—121-352, 1414481, Two czuses not improperly
urited (122-380, 1424+871), ’

Subd, 3—28-232, 9+712; 121-461, 1414518, One defend-
ant liable under statute and other at common law (134—
461, 15941081},

subd, 5—8-254, 221; 16-164, 146; 22-376, 24-110; 37-314,
34+38.

Subd, 7—10-199, 161.

Must affect all the parties—5-304, 240; 13-379, 352; 14-
133, 100; 43-176, 45+15; 49-189, 514817; 53-191, 54+1062;
63-263, 63+451; 66—437, 694324; 71-494, T44281; 94-8, 101+
971; 96-194, 1043817, Need not affect them alike (106-
365, 11%455; 108-342, 1224166).

Must he conxsistent—22-15; 29-252, 13443; 29-341, 134
156; 33--348, 233308; 40-528, §2+140; 63-119, 664257; 94-30,
10141061,

In cquity—94-30, 10141061; 94486, 103+495; 56-194, 104+
817: 06-288, 10440486.

AWhen pleading insuflicient—\Where {here is only one
cause of action sufficiently pleaded there is no mis-
goinder of actions (90-508, 974129, See, also, $9-384, 109+

17

7).
Remedy-—Objection to a complaint for misjoinder of
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cauges of action is waived unless taken by demurrer or
answer (23-463; 25-305; 31-364, 17:+959; 46-54, 484528,
681; 95-375, 1044547). When the objection is raised for
the first time on the trial it is discretionary with the
court to compel an election (18-468, 526; 22-15; 33348,
234308: 36-392, 32486; 49-528, 524140).

Different temy not constituting separate causen of
netions—{(121-296, 1414181), Refusal to require eclection
not prejudicial (127-490, 1504218; 131-380, 1554623) Mis-
Joinder appearing upeon face of complaint (132-2%, 155+
756).

9278, Unknown defendant, how designated—Wher
the plaintiff is ignorant of the name of a defendant,
and shall so allege in his complaint, such defendant
may be designated by any name; and when his true
name is discovered, the process and all pleadings and
proceedings in the action may be amended by sub-
stituting the same. (4155) [7781]

45-357, 4741064,

In law, & married woman's name
Chrigtlapn name and her husband's
“Mrg." belng a mere titie If ignorant of her name,
the plaintiff in an action against a married woman
should allege that fact, and, when her true name is

ascertained, it should be substituted for the name by
which she was sued. 15%-458, 1993235,

consists of her
surname, the prefix

9279, Amendments of course, and after demurrer—
A pleading may be once amended, without costs and
without prejudice to proceedings already had, at any
time before the period for answering it has expired;
or, if the trial be not delayed thereby, it may be so
amended within twenty days after the same has been
answered, demurred to or replied to, in which case
the adverse party shall have twenty days after service
of the amended pleading in which to plead thereto.
Upon the decision of a demurrer which appears to
have been interposed in good faith, the court, in its
discretion, may permit the party to plead over, or, if
the demurrer be sustained, may allow an amendment
upon proper terms, (4156) [7782]

Where a new complaint is filed amending the origi-
nal complaint, after answer, the answer may stand as
the answer to the amended complaint, and the defendant
will not be¢ In default except as to new matter not put
lnAissue bydtlée ains&ver previously filed. 156-=71, 1944102,

n amended pleading takes the pla f .
167-475, 2094400, ol place of the orlginal

?2;. Amendment of course—53-483, 614555; 63-447, 65+
=, "leading over—It is discretionary with the court to
allow a party to withdraw his demurrer and plead over.
It should ordinarily be allowed as a matter of course
(39-328, 40-!-1(_30; 74-608, 771416). The court may lmpoae
terms (26-325H, 4441; 39-328, 4£04+160), If the demurrant
desires_ to plead over he should ask leave (72-153, 754
581). When a party withdraws his demurrer and with
leave of court pleads over he is held to waive hls ex-
ception {0 the decision on demurrer (1-134, 110; 58-30t1,
5941023; 68~474, T1+670).

. Amendment after demurrer—The supreme court
will rarely allow an amendment upon sustaining a de-
murrer but will leave it to the trial court to grant or
refuse leave to amend after the cause is remanded (27—
102, G4+450, 74267; 28-551, 11+117). By amending his
pleading after demurrer a party waives his exception
to the decision on demurrer (1-311, 243). Unless the
decision on demurrer involves plaintiff's right of ac-
tion under any complaint which the facts would war-
rant, it is ordinarlly advisable for him to amend his
complaint to conform to the views of the court rather
than to appeal (31-312, 174621). See 125-342, 1524734,

9280, _Ar:]endment by order—The court, in further-
ance of justice and upon proper terms, may amend any
pleadmg, process, or proceeding, either before or after
judgment, by adding or striking out the name of a
party, by correcting a mistake in the name of a party
or in any other particular, by inserting other material
allegations, or, if the amendment does not substantially
change the claim or defence, by conforming any plead-

ing or proceeding to the facts proved. (4157) [7783]

AMENDMENT OF PLEADINGS
14. In general,

164-21, 2044634; 209;868. .
Denying a motion to amend the answer made during
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the trigl was within the discretion of the trial court.
156-301, 1944772,

Permitting the complaint to be amended was within
thz discretion of the trial court. 156-307, 1941884,

Allowing the amendment to the answer was within
the dizcretion of the trial court. 158-356, 1974743,

Under a general denial, any evidence is admissible
which tends directly to controvert the allegations of
the complaint. If doubt exists as to whether defensive
matter is admissible thereunder, great liberality should
be shown in allowing an amendment to render it ad-
missible. 160-200, 1994737,

In an action for divorce started in November, 1921,
defendant admitted he was worth $160.000 and plaintiff
relied thereon, the court properly, in the exercise of its
discretion, refused to permlt the withdrawal of the ad-
mission on trial. 160-224, 1994508,

There was no error in permitting the amendment,
at the trial, of the complaint in a bastardy proceeding,
by adding a formal allegation that the child in question
was fllegitimate. 161-28, 2004746,

Ko competent evidence showed plaintiff not to be a
real party in intercst, nor did the court ery in refusing
defendant, in the third trial of the casg, leave to amend
the answer 8o as to allege that she was not such a
party, 161-437, 2014626

Action for damages caused by a fire alleged to have
been set by defendant's locomotive. The trial court was
within its discretion in refusing to permit an amend-
ment to the combplaint alleging that the loss was caused
by a different fire, starting at a different time and place
from that alleged in the original complaint. 162-256,
2024433,

Trial courts not only may, but should, freely permit
amendments of complaint to econform to proof. 163-517,
2044328,

There was no abuse of discretion, on the part of the
trial court, in permlitting plaintiff to amend her com-
plaint during the trial, and in requiring the trial to
proceed. 165-67, 2054+628.

In an action against a surety company, by indorsee
of certain certificates of deposit, to reform certain cer-
tificates of deposit, to reform certain surety bonds to
assure payment of such certificates, held:

That it was not an abuse of discretlon for the trial
court to permit plaintiff, after trianl, to amend its com-
plaint to conform to the proof. 210466, .

There was no error in refusing the plaintiff permis-
sion to amend the complaint by alleging a negligent
plan of construction of a sidewalk. 2114819,

There was no error in refusing the plaintiff permis-
sion to amend the complaint by alieging that the de-
fendant was negligent in permitting the artificial accu-
mulation of ice and snow upon its sidewalk. 2114819,

The Insurer pleaded the limitation In the rider and a
cancellation of the policy as defenses. After verdict, it
moved to amend by striking out the allegation relative
to the rider and substituting an allegation that the
policy was void because the Insured had taken out ad-
ditional insurance without the knowledge or consent of
the insurer. There was no ¢rror in the denial of the
motlon. 2124451,

The rullng permitting an amendment of the answer
at the trial cannet be reviewed, for there was no objec-
tion or exception. 2134533,

1. A maiter of dincretlon—The amendment of plead-

ings i3 a matter iying almost wholly in the discretion of
the trial court and its action will not be reversed on
appeal except for a clear abuse of discretion manifestly
prejudicial to the appellant (5-505, 39%; 10-192, 155: 13-
66, 58; 20-68, 114228), A refusal to allow an amend-
ment held an abuse of discretion (78-334, B14207).
2, Amendments on the trinl held discretionary—6-318,
224;: 8-236, 205: 8-324, 284; 10-192. 165; 13442, 407: 19—
32, 14; a7-507, 354371; 40-273, 4141040; 47-221, 493691;
50-428, 524910; 56-450, 58435: (2-420, 644915: 63-5. 65491;
£63-20, £54-86; T0—486, T3+4408; 72-169, 751116; 74-154, 76+
{68; 75-489, 784113; 78-210. 804+965: 80-14, 824978; 84-347,
874+937; 85-363, 884098: 88-64, 924612; 96-142, 1044765;
104-476, 116+1116. “When, in the course of trial, court
grants motion to amend compilaint, by tendering new
izsues, defondant cannot be requlred to disclose by affi-
davit names of witnesses, nor what evidence he desires
to preduce, as a condition to continuance (105-334, 117+
506). See 131-10, 15644508; 147-3, 179+369.

2. Amendments before trinl held discretionary—53-506.
399; 29-68, 114228; 72-16%, 754118

4, Amendments after trinl held discretionary—29%-68,
114228, 54-514, 564173, 61-513. €341110: 95-434, 10443043
97-460, 1074160; 99-457, 1034995: 101-460, 1121865,

5. Amendments conforming the pleadings to the preoof
held discretionary—37-130, 334+548; 39-326, 40+157; 45-460,
484197: 51-%30, 534650; 59-375, 61.-320: 81-513, 634+1110;
64-505. 67+637; 71~69, 73+645; 73-58, 754756; 75-489, T84
113; 82-3, B4+460: 92-369. 1004+93; 94-23, 1011954; 956-282
10444; 96-213, 104488G; 104-476, 11641116,

@#. Statute to be liberally construed and applied—35~
359, 884983

7. In furtherance of justice—A court may, to a cer-

1826




C. 77

tain extent, take into account the nature of the detence
in determining, in the exercise of its discretion, whether
to grant an amendment (62-315, 64+902).

8. Must be materinl—An amendment intreducing im-
material averments will not be allowed (17-123, 98; 32~
101, 20489).

9, Terms—B8-286, 252; 36-302, 304813;: 61-513, 6341110,

10, Motion—The motlon for leave to amend, except
when made on the trial, is regularly made on notice and
“in all eases where an application is made for leave to
amend a pleading * * * such application shall be
accompanied with a copy of the proposed amendment
* * + and an aflidavit of merits and be served upon
the opposite party” (14—469, 351; 75-138, 774788).

11. Service of order—An order granting leave to
amend need not be served on the opposite party unless
it so directs (12-221, 141),

12, Scope of allowable amendment of complaint—
Amendment does not mean substitution. A complalnt
cannot be amended by introducing an entirely new cause
of action (39-325, 404159; 48-366, 514+120; 58-247, 59+10186;
59-325, G1+4329; 62-420, 644915; 63-447, B54722; TE-210,
804965; 85-363, 854398, See 12-221, 141).

13. Scope of alloswwahle amendment of nnswer—Wheth-
er an entirely new defence may be introduced by amend-
ment is an open question, Greater liberality is allowed
to defendant than to plaintiff in making amendments
{gee 5-505, 2390: 13-394, 365: 17-123, 98; 54-514, 564173;
62-315, 644902).

14, Changing action ex contractu to action ex delicto
—30-399, 164+462; 39-54, 384763; 58-247, 5941016,

153, Amendment of parties—The c¢ourt may at any
time amend the name of any party except for the pur-
pose of acquiring jurisdiction (9-55, 44: 22-558: 37-402,
344740. See 32-548, 214748: 60-485, 624+1130; 61-353, 634
737). The court may strike out the name of a plaintiff
improperly joined (50-21, 524380), In an action brought
in favor of a minor in the name of the guardian held
allowable to amend the record by adding the name of
the ward (48-82, 5041022; 67—298, 694523). See 133-434.
1584711

16. Amendment increasing damages—The court may
allow a complaint to be amended on the trial by increas-
ing the amount of damages claimed (34-—473. 264+607).
An amendment may be allowed increasing damages
claimed or appeal from 2 justice court (14-214, 153; 40~
388, 42483).

17, Amendment after verdict—A court has no power
to grant an amendment of a complaint after verdict to
conform to evidence which was seasonably objected to
on the trial zs inadmissible under the pleadings and
without which the plaintiff could not have recovered
(44-20, 46+138). Otherwise if the evidence was not ob-
jected to (37-130, 334+548; 64-505, 674637; 7358, T54756;
94-23, 1014954, BSee cases under Note 5 supra). See 141-
151, 1694540, 147-3, 1794369,

18, Amendment after judgment—The court has power
to amend pleadings after judgment but it is a power
to be exercised sparingly (36-99, 304+429; G4-505, 4T4+6327;
65-429, 68468, 73-58, 754766; 70-423, B24677; 9I-161, 9T+
581). An amendment after judgment of an insufflcient
statement for judgment by confegsion will not be al-
lowed to the prejudice of third parties (27-478, 8+380;
40-258, 414946). 131-159, 1544+951; 141-151, 1694540,

10, Amendment after appeal—29-68, 114228; 54-514,
B64173; 80466, 831443; 85-369, 8B4988, After affirmance
on appeal (102-260, 1134906). Sea 147-3, 1794369,

OTHER AMENDMENTS

20, Application of msintute—It is appllcable only to
judicial proceedings. It is not applicable to a maechanig's
lien statement (83-187, 864+1%). It authorizes the su-
preme court to reinstate an appesl (28-68, 84+78), It
authorizes the district court to amend its records (21—
51; 43-401, 45+716). Tt is applicable to condemnation pro-
ceedings (35-439, 294+148). It does not authorize the
bringing ln of new parties {20-173, 157. See 32-548, 21+

748). Amendment of notice of motion for a new trial
(95-367, 1044233). Amendment of summons (116-115, 133+
398), Cited (104-165, 116+357). Amendment of findings

(1%1—28_5. 1414186). Amending summons (131-174, 154+
952).

21, Amendment to nn answer (126-494, 1484299; 130-
152, 1534316; 130-342, 1531745; 132-390, 1574642).

9281. Variance—Amendment—Exceptions—No var-
iance between the allegations in the pleading and the
proof is material unless it has actually misled the
adverse party to his prejudice in maintaining his action
or defence on the merits. Whenever a party alleges
that he has been so misled, he shall prove the fact to
the satisfaetion of the court, showing in what respect
he has been misled; and thereupon the court may order
the pleading to be amended upon such terms as may he
just. When the variance is not material, the court
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may direct the fact to be found according to the evi-
dence; or may order an immediate amendment without
costs. (4158) {7784]

1. P'roof must follow pleadings—The evidence must
follow the allegations, In order to recover it is not
encugh for the plalntiff to prove a cause of action. He
must prove the cause of action alleged in his complaint
(1-17, 1; 1-87, 65: 2-314, 268: 25-337: 33-189, 224300; 43—
270, 451443: 47-131, 491688: 56-52, 574+318; 57-93, 584825;
57-377, 504311; 60-346, 624391;: 77-428, 80:+364). Plaintiff
who has declared on express agreement, cannot recover
on proof of Implied contract (93-146, 107+1053). See
122-59, 14141106.

1656-67, 20646828,

Plaintiff, who has declared on an express contract,
cannot recover on proof of an implied contract. Hawv-
ing based his clalm upon the specified contract he must
prove itz performance before he can recover. 166-163,
2074193, '

The fact that the complaint alleged that defendant
had collected the mortgage, while the proof shows that
defendant had not collected jt, but had taken ii over
as its own property, is not a fatal variance under the
facts of this case. 2094899

2., Immaterinl varinnee—When the dizagreement be-
tween the facts alleged and the facts proved or sought
to be proved is so slight that it is perfectly obvious that
the adverse party could not have been misled in his
preparation for trial, the variance 13 deemed immaterial,
and the court will either dlsregard it altogether or order
an immediate amendment without costs (4-270, 180; 10—
350. 277: 13-442, 407; 16-83, 72; 21-358: 22-25; 30-308, 164+
262+ 21-306. 184103: 39-54, 38+763: 39-325, 404159; 42489,
444530, 44-441, 464914: 46-31, 48+446: £61-513. 6341110;
T4-171. T7426; 75-489, 78+113: 82-116, 844+730: 39-280, 044
871: 80-412, 9441001: B9—465, 954316: 04-23, 1014+954; 103-
173. 1144+738: 119-470, 138:604, 139+703).

120-359, 1394703: 121-280, 1414179: 122-295, 1424710;
125-137, 1454304: 128-112, 1504385: 128-304, 1504901: 133
318, 1584424; 135-178, 1604773, 137-457, 1634780; 146-436.
179:47. .

%, Materinl variance—When the disagreement be-
tween the facts alleged and the facts proved or sought
to be proved [s so great that the adverse party might
reasonably have been misled in hls preparation for trial
and such party makes it appear to the court that he was
actually misled the varlance cannot be disregarded and
an amendment will be ordered with costs, or a contin-
uance Eranted with leave to amend with or without
costy In the diseretion of the court. It s not enough
that there Il a material variance appearing on the face
of the pleadings and evidence but the fact that the ad-
verse party has been misled must be proved aliunde
the pleadings and evidence (4-119, 78; 16-33, 19. BSee
cases under Note 2 supra).

4, IEffect of stntute on plendingrs—This and the follow-
ing sectlon do not relleve a plaintlft from alleging in his
complaint all the essentlal facts constituting his cause
of netlon (1-176, 1590).

fi. Complaint ordered amended to conform to the evi-
dence—(146~65, 177+9328),

9282, Failure of proof—When the averment to
which the proof is directed is unproved, not in some
particulars only, but in its entire scope and meaning,
it shall not be deemed a case of variance within § 9281,
but a failure of proof. (4159) [7785]

When the disagreement between the facts alleged and
the facts proved is of such a character that a different
cause of mectlon than the one set up in the pleading Is
proved the court cannot order or grant an amendment
over objection but must d&ismiss the actlon. To prove
fatal the disagreement need not extend to all the facts.
The same facts may enter into two different causes of
action. ‘The test is not the extent of the disagreement
in the facts, but the different character of the causes
of action made out by the facts (1-48, 32; 1-87, 65; 3-332,
232; 10-192, 155; 12-494, 398; 18-176, 163; 20-345, 298; 22—

449: 26-337; 30-399, 164462; 40-445, 424207; 45-250, 47+
705; 658~112, 594+981; 69-320, 614328; 60-346, G624391; 64—
527, BT+845; 71-69, T34645; 71-533, T4+891; 77-428, 804

264; 83-336, 836+335). Under an allegatlon of facts com-
stituting a legal title facts constituting an equitable
title cannot be proved (47-137, 494693; 49-91, 513662;
50-373. 524+963; 70-203, 7231068; 89-280, 944871). In-
corporation where not material need not be proved (128-
73, 150+226). No fatal variance (128-112, 1504386; 128-
332, 15041088). *

9283, Extensions of time—Relief against mistakes,
etc.—The court, in its discretion, may likewise per-
mit an answer or reply to be made, or other act to be
done, after the time limited therefor by this chapter,
or by its order may enlarge such time; or at any time
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within one year after notice thereof, in its discretion,
may relieve a party from any judgment, order, or other
proceeding taken against him through his mistake, in-
advertence, surprise, or excusable neglect; or may, for
good cause shown, modify or set aside its judgments,
orders, or proceedings, whether made in or out of
term and may supply any omission in any proceeding,
or in the record, or by amendment conform any pro-
ceeding to the statute under which it was taken: Pro-
vided, that this section shall not apply to a final judg-
ment in an action for a divorce, nor shall any relief
granted thereunder affect the title to real estate as
determined by any final judgment which shall have
been of record in the office of the proper register of
deeds for three years next prior to the date of applica-
tion for such relief, as against any bona fide purchaser
or incumbrancer thereof; but this shall not prevent
the granting of just and equitable relief against any
pariy to any such action affecting real estate, his heirs
or devisees, (4160) [7786]

THDE STATUTE GENERALLY

1. Applientlon—Applicable only to judicial proceed-
Ings; not to proceedings in pais (51—417, 534+719; 84—62,

86+877). Applicable to proceedings in the supreme court
(28-68, 9479); In munlelpal court of St, Paul (110-107,
1244977). Applicable to cases where a party has failed

to take or to take correctly some step pointed out by the
statute under which he ig proceeding (16-490, 443). 1In-
applicable to a final judgment in an action for divorce
(93-195, 1014+163). Where Jurisdiction was acquired
over a party in the suit in which judgment was obtained,
the remedy by motlion under this sgection where appli-
cable, is exclusive, except as to judgments obtained by
fraud (114-454, 1314627). See 126-156, 1474+959; 128-821,
1504806; 131-174, 1644952; 131-374, 1534626, 133-88, 1674
999. Action dismissed for want of prosecution rein-
stated (135471, 16041032), Vacating order of dismissal
and reinstatement (134-261, 1694272). Injunction against
railroad from occupying street may be vacated (136-—
423, 1624523). Order vacating final order under drainage
statute (I137~-466, 163+126). Applicabie to opening de-
cree of probate court (128-99, 16341031). Apply to ordi-
nary procedure in ditch and other special proceedings
(140-236, 167+1043). Vacating order for ditch (144—449,
1764900; 147-335, 1814858), Inapplicable to Torrens pro-
ceeding (147-37.. 182+444%). Nc application to limit sum
settlement under Workmen's Compensation Act (149-341,
1834837, 151-82G, 184+273). Commutation to lump pay-
ment under Workmen's Compensation Act (152-12, 187+
703; 153-186, 189+1020).

164—443, 2004374, 166-262, 2064168; 2094868,

Where no delay, inconvenience, or prejudice results
to a defendant, the court, in the interest of justice,
should readily grant a plaintiffs motion to open the
case to supply o missing link in the testimony, called to
his attention when defendant rested for the purpose of
moving for o directed verdict. 16:-58, 2004811,

In order to sustain a Judgment for the vacation of a
part of a strect, it wayg permissible for the district court
to receive evidonce extranious Lo the record that notice
of the application for the judgment had been given by
posting; the judgment roll contajning proof of notice by
publication only, 163-206, 2034543,

Discretion of court. 163-513, 203+984.

In this case the verdict for the employee and against
the employer (9 80 perverse as to require a new trial.
16734, 2084547

2. Extension of time—25-234; 51-417, 534719; 74-508,
T74416; 79-362, 824686, Enlarging time for demand of
jury trial in judicial ditch proceeding (131-374, 1554+626).
Permission to serve reply (131-480, 1544+789).

3. Protection to bonn fide purchasers or incumbranc-
ern—10-71, 38+680; 39481, 404611; 44-501, 47+158; 51-213,
53+365; 51—421, 534806; 70-243, 73+161; 85-281, 9241121;
92-271, 994889, Purchaser, after entry of judgment in
case where lls pendens has been filed, is not affected by
proceedings to modify or set aside judgment (110-¢,
1244446).

AMENDMENRNT OF JUDGMEXNTS AND JUDICIAL
RECCRDS

3. In geneenl,

The trial court rightly ordered the dismissal of an
action, en the showing made, the clerk having mistak-
enly entered 2 memorandum incicating that the case wus
stricken from the calendar, when in fact it was dis-
missed by the court on the motion of the defendant.
157-396, 1964486,
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Such order, under the circumstances of this case,
should not have been entered nunc pro tunc, when the
effect of such entry would prevent the plaintiff or the
beneflciary of the actlon from obtaining a reinstatement
of the action, so that they might proceed with it as a
compensation proceeding, or substantially embarrass
him in 80 doing the time for instituting a proceeding
wnder the Compensation Act having expired. 157-296,
1¢64486.

té;here the sitting judge makes an order in a prelim-
inary hearing in  a  judicial ditch proceeding, and,
through imiatake, inserts a finding not intended, such
mistalie may be corrected by hls successor in office.
163-383, 2044318,

Error in findings. 165-293, 2064434,

4, To he made with enntion—3—427, 313, _

5, Discretionary—3—427, 313; 21-51; 43-401, 454716.

6. When many be made—It may be made after the ex-
piration of the term {(3-427, 313). It cannot be made
after an appeal and return to the supreme court so 23
to affect the rights of the parties on appeal (758-75, 77+
537).

7. Notiee of motlon—321-51; 23-518; 70-243, 734161; 70—
252, 734155; 7T9-476, 824800.

] Who may eppose motlon—21-51,

9. Order of court necesmary—37-533, 354377. Court
commisslon has no power to vacate judgment (131-129,
1544748).

10. Exirinsie evidence admissible—41-508, 431394; 45-
441, 484198,

1, -(l-)lcrlcnl mistakes of clerk—1-134, 110; 15-17, 1;
21-51: 24—48; 41~508, 431304; 63-205, 654268, 137-153, 163+
126, 1In workmcrsl's Sco)mpensu.r.ion cases, same a3 In

3 149-341, 1834837).
Oulj‘.‘:.s.\gistnkuu of judpe—Clerical mistake (15-185, 142;
42-305, 45+438; 47-491, 504533; 62-498, 60+84; 84-14, 864+
613. 1004)., ‘Where a cause ls submitted on a stipulation
of facts covering certain issues, and by mistake the court
determines issues excluded, findings and judgment may be
amended to express intention of parties (104—460, 11(_5+
In workmen's compensation cases same as In

149-341, 1834837).

13, .\:(nexullncllt of verdlet—1-134, 110; 3-134, 80; 4—
433, 335; 15-501, 413; 19-79, 54, 21-327; 27-108, 64+456; 45—
441, 4841908; 81-312, 84440. )

14, Judgment not authorized by order—i1-508, 434394;

47-257, 404981; 47-260, 494980; 66-138, 684+855; G6-487,
G£‘J+620. 10{?9; 68—437, T14619; 70-71, 724827, T341; 72-16,
7441016,

13, Judgment not nuthorized by verdict—3-134, 80;
18-19%, 182: 42-179, 434966; 47-260, 494980,

16. Judgment not cutherized by report of referee—
12-60, 27; 47-260, 494980,

17. Modiflention of orders—86-26, 9048, Power of
court to correct errors and mistakes, and to modify its
judgments and orders js not limited to non-appealable
orders (137-153. 1634126), See 147—-417, 180+701.

15, Moditiention of judgments—It was formerly held
that after entry of judgment pursuant to order a court had
no authority to correct its judicial errors on motion, the
only remedy being a new trial or an appeal (22-1; 23-
214; 24-43; 28-33, 8+900), It is now the rule that a court
may modify it judgments on motion at any time within
the perlod for taking an appeal (79-226, §14+1057; 03—
150, 1014496, See 53-54, 544035, 84-14, 864613, }004, 89—
297, 94+887). Judgment of dl_smissal upon stipulation
(131-248, 15441009), Divorce judgment excepted (133~
88, 1574999). Fower of coujrtdto carrect derro!és anc} rr;llg;
takes, and to modify its judgments and orders 1S
Hmited to non-appealable orders (137-153. 16234126).
Court may amend tinal decree so as to protect right of
after-born children (138-0G, 1G63+10631; 147-417, 1801—_701;
147-335, 181485%). Inapplicable to Torrens proceedings
(147-375, 1824449). Judgments for foreclosure of mort-
gages ls no exception (154-312, 19345%41).

1. Amendment of proof of service of summons—9-
55, 44; 22-178; 43-441, 454715, 44-06, 464319; 63-205, 66+
2G8:; B1-19, 834464; 87-271, 9246,

£0. Amendmient of fnlse return of sheritf—37--8, 324
786; 53-06, 544932,

21, Amendment of execntion-=19-17, 1,

o2 Amendment of names of partles—37-102, 344740;
48-82, 5041022; 61-353, 63+737; 66—40, 68+321; 67298, 69+
923: 717-543, 804+700; 79-423, 824677. Amending summons
(131-174, 1544952).

23 supplying omisslons in the reecord—3-427, 313; 6-
287, 194; 238-35%, 374+455. See 7T8-427, 814198; 137-153,
1634126

v, Replacing lost records—32-95, 204229,

25, Rights of third partles to be saved—2i-51; 27-
478, 84380; 40-258, 414046; 43-401, 454715.

VACATION OF JUDGMENTS AND ORDERS

Z5%. In general.

The court was justifled, on the showing made, in re-
fusing to vacate o judgment in favor of the plaintiff and
in denying the defendant permission to defend, 157-94,
1954768,
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A motion to vacate is not tec late, although made
after the expiration of the time within which an appeal
from the judgtinent might have hcen iaken, when it 1s
not sought by the motion to accomplish a result which
might have been sccured by an appeal, 158-391, 1974754,

Where points could have been made by appeal from
Judgment, they caunnot be reviewed by motion to vacate
it., 165-479, 2054¢37.

The trial court did not abuse its discretion in exer-
¢ising this power when it vacated an order, made three
days after the death of the plaintiff, setting aside a ver-
dict in his favor In a personal injury action, and in
denying, on a re¢hearing, the defendant's motion for a
new irial. 2104866

26. Statute a regalation mot n grant of power—22-1;
39-305, 40471.

27. Notlce of motion—79-476, 824950,

28. Application by
64787,

20, Appliention by stranger te jundgment—20-173, 157;
31-503, 184645; 40—410, 42389; 43-80, 44+675; 46--314, 48+
1120; 74-234, 7641132,

30, Application by assiznee—12-375,
16341069,

31, Merits need not he shown—5-367, 296; 20-173, 157;
29-108, 124342; 62-98, 534812, 850,

32, Diligence—When the Judgment is absclutely wvold
and not merely voidable the moving party need not
show diligence (20-173, 157; 20-108, 124342; 38-341, 37+
585; 79-476, 824990, See 353-207, 284507). A void judg-
ment never becomes good by lapse of time (61-335, 634
880). When the judgment is merely voidable the appli-
cant must show due diligence (14—464, 346; 22-542; 23-
539; 36-341, 31456; 38-341, 374585: 42-84, 431784; 5872,
594+828). See 132-355, 157+086: 135-290, 1604781,

33, Motlon defeated by nmendment—43-401, 453715,

34. Void judgments—A person agalnst whom a veild
judgment has been entered has an absolute right at any
time and without showing diligence or a meritorious
defence to have it vacated on motion. An appearance
to set aside a vold judgment does not validate it (5-367.
296; 20-173, 157; 23-539; 29-108, 124342; 356-1, 35, 254457,
304826, 38-341, 274585, 39-336, 404163; 43-80, 444675; 46—
484, 494247, 48-66, H04936; 48-521, 514478; 52-98, $534812;
5573, 564576; 62—~18, 634+1117; T4-234, T64+1132; 79-476, 824
3940).

33,  Jurisdictional defeets—The following jurisdiction-
al defects have been held ground for vacating judg-
ments on motion: defective or untrue aflidavits for pub-
lication of summons (5-367, 296; 35-1, 35, 254457; 304+826;
38-341, 37+585); defective publication of summons (39—
336, 404163; 87-271, 92406); improper personal service of
summons {(52-98, 534812); service of summons on WwWrong
person (43-80, 444575; 52-938, 534812); service by publi-
¢ation on resident of state (23-539; 44-97, 46+315. See
46-174, 484773; 84-329, 874838); failure to substitute
proper parties after death of defendant (20-173, 157):
rendition of judgment in state court after removal to
federal court (48-521, 514478); improper service at house
of usual abode (39-305, 40+71); unauthorized appearances
(35-207, 284507, See $2-162, 844746): no service of sum-
mons  (47-250, 494981; 51-363, G534646; 56-351, 3741060;
79-476, 8249%0); departure from the requirements of thae
statute in the service of summons (53-315, 554127); im-
proper service of Ssummons on oflicer of a foreign cor-
poration (26-233, 24698).

46, Return of service of summony not conclusive—39-
305, 40471; 40-52, 414244; 41-12, 4245%4; 51-363, 534246,
56-351, 5741060 70-105, 721835; 78-2035. 8041127,

74?7. Unnuthorized action—35-207, 284507; 82-162, 844

48, Erroncous judgment—63-30, 671893,

30, Facts arising after jodgment—30-477, 164269; 33—
516, 244253, Sce 23-214.

40. Frawd—23-46; 23-227; 24-345; 41-297, 43467. Teo
vacate default judgment of divoree, the evidence of
fraud must be clear and convincing (151-302, 1864+694).

4l, Surprise—I3-227; 23-539. See 53-72, 591828; 151-
326, 1843273,

10 2. Failure to file or serve complaint—7i3-167, 76+
43,

43. Judgment agoninst infant—42-84, 434784,

44, Default jJudgment premaiurely entered—55-75.
564576.

43, Vaecatlon of orders—386-26, 3048; 144-449, 1754900,

See note 7 supra.
non-resident—Attachment—74-4,

251; 137-472,

OPENING DEFAULTS

43%. In gencral

There was no abuse of judicial discretion in refusing
to open a default judgment and permlitting defendant to
answer, or, upon the showing made, the court might
well conclude that defendarnt had Knowledge of the entry
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of the judgment for nearty four years before he applied
for relief. 160-13, 1994226,

On the facts of this case, it was 1ot an abuse of dis-
cretion to refuse to open a default judgment. 160-150,
1594904, .

Hecord examined, and held, that the trial court did not
abuse its discretlon in relieving parties defendant from
default, and permitting one defendant 1o answer, and
as to both defendants permitting a trial upon the merits.
160-181, 1994928,

Abuse of discretion not to open default judgment
161-94, 2004847, .

A judgment enicred upon the default ot the defendant
without due service of process is void for want of juris-
diction, and wil: be vacated at any time on reasonable
notice., Neither diligence nor the showing of a meri-
lorious defense 18 necessary, 161-246, 2014323

In an action to quiet title, where the summons was
served by publication and judgment entered quieting
titlte in the plaintiff, and the defendant, through whom
plaintiff claims title, was known to have died, leaving
heirs and devisces, who were not made parties appellant,
being one of them, subsequently appears in the action
and asks to have the judgment opened as to her, with
leave to answer and defend upon the grounds of mis-
take, inadvertence, and excusable neglect the decision is
adverse to her, and she fails to appcal therefrom, the
judgment becomnes binding against her. 161372, 2014605

The court properly vacated a default judgment and
permitted the defendants to answer. 161-489, 2014936,

‘The statute does not require an affidavit of merits as
a condition to such relief. The rule of court making
such requirement is properly waived when the record
shows merits. 161-48%, 2014936,

The showing, in opposition to a motien to vacate a
default judgment and permit defendant to answer, In-
dicates that, when the gervice was made upon him, de-
fendant knew perfectly well what was happening. Held
not an abuse of discretion to deny his motion for relief.
165--308, 2064447,

A mortgagee, upon whom service has been made by
publication, and who has not appeared, applying within
one year after judgment, not being gullty of laches and
terdering an answer constituting “sutficlent cause” be-
cause it states d good defense |8 entitled to have the
judgment vacated and be given permission to serve and
flle her answer, 166—430, 203+134.

Order denying defendant's motion to vacate judgment
againgt him and to permit him to answer and defend,
baged on ground that defendant did not answer because
of promise of plaintiff's attorney to dreop action based
on conflicting evidence, will not be disturbed en appeal,
166—494, 207420,

46. Remedy by motlon how far exclusive~~The ex-
clusive remedy i3 by motion under this section (88-431,
23-5310; 89-300, 944885, 89-319, 9441085, 1135; 154-538, 191+

16,

47. Siatute a regulation mot a grant of power—5--23,
10; 40463, 424391, See 13-68, 58

4S8, 'To what applicable—Xeld applicable to foreclosure
proceedings (40-463, 4243%1); to tax proceedings (62-18,
6341117); to condemnation proceedings (38-157, 26+105);
to habeas corpus proceedings (38-278, 37+338); to
garnishment procecdings (10-162, 130); to actions in
which the summons was served by publicatlon (38-73,
38+689; 39-481, 404611; 40-463, 42+301; 44-392, 464766,
45-252, 474+796; 93-249, 1014304); to actlons against “un-
known heirs” (44-392, 464766); to actlions against “other
persons or parties unknown'” (93-249, 1014304); to par-
tition proceedings (30-481, 401611); to an action of eject-
ment (35-337, 294130). Neot applicable to judgment in
action for divorce {(%3-195, 1014163. Sece 102-344, 1134
806). Action to annul marriage for fraud and duress is
not action for divorce, within proviso (102-408, 1134+1013).
Workmen’s compensation act (134-1%1, 1584825). Inap-
plicable to Torrens proceeding (147-375, 182+449). In-
applicable to finnl judgment In divorce (143-105, 1824055;
154-538, 191+816). .

4%, Relief granted liberaliy—Courts are inclined to
relieve a party from a default if he furnishes any
reasonable excuse for his neglect and makes any fair
showing of merits (50-1, 524219; 70-489, 73+405; 72-393,
754606; 77-159, 794+669; 81-515, B844338; 94-437, 1034506;
99-272, 109424%; 104-399, 1184751). It is ordinarily in
furtherance of justice that an action should be tried on
the merits (11-232, 153; 94437, 1034506). Different con-
siderations apply when the application is made by a
“prowling assignee” or speculative purchaser (84-329,
874838). Relief should not be allowed in a way to en-
courage loose practice or a lax administration of the
law (7—-493, 399; 60117, 614910; 94-506, 1034+506). When
ro application to trial court, no consideration will be
accorded on appeal (123-352, 143:41123), Discovery of
evidence after rendition of judgment; application granted
cautiously (134-191, 1584823; 137-~472, 1634+1069).
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50, Diseretionary—The matter of opening a default
lles almost wholly in the discretion of the trial court
and lts action will not e reversed on appedl except for
& clear abuse of discretion (1-202, 176; 5-65, 47; 6-458,
315; 6-550, 386; 9-181, 166; 10-162, 130; 11-65, 37; 11-232,
153; 16-81, 60: 17402, 37v8; 23-518; 28-38, 84903; 32-246,
204169; 32-312, 204238; 34-9§, 24:319; 35-212, 2842566, 35-
337, 284130, 36-117, 304+436; 39-315, 40466; 39-390, 404
518; 40-463, 424301; 41-526, 434482; 42-62, 434782; 43-195,
454437; 44-392. 464766; 44-417, 464864: 45-88, 47+462: 45—
252, 474796, 46-352, 49460; 46-535, 494257; 47-245, 494983,
47—-428, 504630; 50-1, 524219; 50-258, 524+861; 52-501, 564.58;
55-287, 564895; 57-267, 594+195: 58-20, 594629; 58-196, 594
1000; 60-61, 614+824; 61-255, 634634; 61-271, 634735; 62-185,
63+1117; 66-54. 684515: 66-64, 684+604; 66-131, 634845, 67—
131, 69+708; 67-368, 694+1101; 69-176, 714928; 70-105, 72+
826; 70-489, 734405, 72-393, 754606; 74-4, 764787 77-159,
744669; 77-543, 804700; 78-295, 80+1127; 81-372, 84421,
81-515, 84+338; 82-162. 841745; B4-325, 87+838; 85-138,
8814117 R6-286, 9041133; 89-477, 95:+310; 90-301, 964794;
90-517, 97+372; 92-271, 99.889; 101-22, 111+729; 102.405,
11341013; 108-151, 1214605), Particularly s this true
when the determination of the court is made on conflict-
ing afMdavits (28-38, 84903: 32-266, 204159; 38-~35%, 374
455; 47-250, 494981). If it is obvions that the irial court
has acted wilfully, arbitrarily, capriclously, or under
a misapprehension of the law, and in denial of Justice,
its action will be reversed on appeal, for its power in
this regard is not absolute but judicial and must be
fudicially exercised (20-100, £3: 28-132. 94633: 35-4¥1,
404611; 40-45, 414243: 501, 5234219: 50-164, 524379; 57—
251, 594207; 60--117, 614910; 74-508, T74+416; 78-205. 304
1137: 94-37, 1014951). The discretion contemplated by
the statute is not the arbitrary and uncontrolled pleasure
or caprice of the judge but & sound lesal discretion; n
discretion in the exercise of which it is his duty to grant
the desired relief in a meritorious case {7-493, 399; 24~
345: §6~54, 684515; 74-508, 77+416). The discretion can-
not be exercised except in favor of a party who brings
himself within the provisions of the statute by a show-
ing of fraud. mistake, inadvertence, surprise or excusable
neglect (94-37, 1014+951). 1If a default judgment is en-
tered when in fact there was no default an application
to open is not addressed to the discretlon eof the court
but ig a matter of right (6-550, 286). See 122-187, 142+
144; 123-352. 14341123; 124-535, 14411134, 125-475, 147+
654; 126-185, 148457; 127-435, 1494671, Not an abuse of
discretion (128-311, 1504907; 129-316, 1524721; 129-316,
1524721; 129-414, 1524772; 130-45, 1524865). Amending
summons (131-174, 1544952; 131-248, 1544.1099; 131-400,
1544789: 132-355, 157458B6; 133-116, 157+10768). No abso-
lute right, and inexcusable neglect of counsel appear-
ing, there is no abuse of digcretion (134-328, 1594752;
134328, 1584752: 136-320, 1624+352; 137-472, 163+1069).
Vacating judgment and permitting amended complaint
(147-3, 1794370; 147186, 17949%902), Inapplicable to Tor-
rens proceeding (147-375, 1824449; 152-12, 1874703, 152-
186, 18941026; 154-538, 1914816).

51, Excusahle neglect—7—493, 299: 9-181, 166; 20-100,
83; 20-166, 139; 29-68, 114.238; 35-212, 284255; 39-390,
40+518; 41-528, 434482; 42-62, 434782; 47—428 50+530; 55—
287, 564895; 60-117, 614910; 61-256, 63+4634; 66-64, 681604,
66-131, 684845; 67-368, 6941101; 70-489, 734+405; 72-393,
75;606; T4—4, T64+78%; 77-159, 704660 78-295, 8031127; 8i-
372, 84421; 81-515, 844338; 85138, 884411; B89I—4T7, 954210;
$2-271, 99+889; 113-433, 1294853, TDefault in fling reply
(122-155, 14141134, 1424134; 122-187, 1424144), Delivery
of summons outside state (122-399, 1424714; 126-185, 1484
B7; 1323-63, 1574903; 133-116, 1574+1076; 137-472, 16341069).

G2. Surprise—16-81, 69; 20-100, 83; 20-156, 139; 42-62,
434782 126-185, 148457,

53, Mistake—8-181, 166; 37-128, 334546 47—428, 50+530;
52-501, 55458, 66-54, 684615; 67-131, 694708; 70-~489, 73+
405: 124-535, 14441134; 126-185, 148457; 130-46, 1524865;
136-320, 1624352; 136428, 1624518; 137-472, 16341069; 147-
156, 1794802,

54, Fraod—6-458, 315; 17-181, 153; 39-390, 403518; 45~
88, 47+462.

55. When ¥year begins to run—23-227; 36-341, 31456;
39-73, 334689,

ha. Time of application—Diligence—A party must
make his application within a reasonable time after
hotice of the judgment and at all events within one
year of such notlce (5-23, 10; 7-325, 254; 9-181, 166: 13—
66, 58; 28-132, 94633; 28-251, 94766; 34-06, 244319; 36-341,
81+56; 37-514. 354381; 46-535, 494357; 47-245, 491983; 50—
258, 524861; 56-476, 58138: 5872, 594828; 67~131, 69L708;
69-176, TI+028; 81-515, 844338; 89477, 954310). He must
proceed with due diligence regardless of the one vear
Umitation (5-23, 10; 7-325, 254; 28132, 9+633; 393135,
40466; 40-45, 414243; 70-105, 72+835; $4-329, 87+838). It
must affirmatively appear, to justify granting such mo-
tion, when addressed to discretion of court, that it was
made with due diligence and within one year from
actual notice of the judgment (97-135, 1064+108; 101-48,
1114732). Party who applies, within one year after entry
of default judgment on service of summong by publica-

tion only, must be permitted to defend as matter of
right, provided his motion 1s accompanied by answer
setting up defense on merits, and he has not been gullty
of laches (102-374, 1134909). Record of judgment is not
“notice” of the entry thereof within this section (113~
433, 1204853).

57. Meritorious defence necessary—The applicant
must have a good defence on the merits and exhibit it
to the court on the motion (15-288, 219; 29-315, 40+66;
44417, 4G4854; BO—1, 524219 B7-251, B94397: 70-106, T2+
$35; 78-295, 80+1127). The proper practice is to exhibit
a proposed answer setting forth a good defence (81-515,
844338). The applicant need not set forth the evidence
of his defence and its truth or falsity cannot be tried
on affidavits (47-428, 504530; 81-515, 844338; 89-477, 954
210). A verified general denial shows a good defence
and is ordinarily sufielent (58-20, 554629%; §7-251, 5942587,
See 44-514, 474172; 52-196, 5941000). See 124-530, 1444
1134; 124-535, 14441134; 124-537, 1444765; 134-328, 169+
7527 1236-320, 1624352; 136-428, 162+518; 152-12, 1874703,

58. Sofficiency of proposed answer—16-81, 69; 23-518;
47-428, 504530; 58-196; 594+1000; 66-54, 684615,

5. Affidavit of merits—23-518; 40-463, 424391; 50-1,
52421H; 658-196, 5941000; 66-54, 6846515; 81515, 844338;
85-138, 88+411; 90-301, 964794; 97-135, 1061108 See 127-
435, 149+671; 133-116, 1574+1076: 136-320, 1624352 136—
428, 1624518, Not a statutorv but court requirement
(145-175, 176+154). Insufficlency (151-202, 1861694).

60. Counter afldavitzs—Counter affidavits are not per-
misgsible to show want of merits or to Bontrovert the al-
legations of the proposed answer or affidavit of merits.
The court cannot try the merits of the cause on affidavits
(47428, 504530; 81-515, 844338; 89—477, $54310).

61, Notice of motion—A motion ghould be brought on
by a written notice of eight days or by an order to
show cause {(5-27, 14; 10-162, 130; B55-73, 56+576), Within
two years after the entry of judgment notice should
be served on the attorney .(23-518. See 79-476, 824990).
Purchasers of property affected by the judgment must
be served with notice (70-243, 734+161; 92-271, 994889),

2. Terms—15-63, 43; 36-117, 30+436; 37-128, 334546;

G
" 60-61, 614824; T1-468, T4+173; 77-543, 804700,

63, Allowing judgment to stand as securiiy—23-458;
47-128, 234548,

64, Who mny npply—Only parties can apply (7-487,
303, Bee 22-203; 57-267, 504+195; 84-329, B7+838; 50-517,
974373), but a grantes or personzl representative may
he substituted as defendant and then apply (22-542; 44—
302, 464766, See 12-375, 251; 84-129, 8v41538; 97135, 1004
10%). Authority to vacate and reinstate fraud or col-
lusion appearing (122-355, 1424818; 127485, 149487I).

63, Application by munieipal corporations—66-54, 68}
51b; 67-368, 694+1101; 89--477, 954310; 127—435, 1494671,

G6. Application by minors—93-249, 1014304,

67, 130-530, 1521868,

9284. Vacating real estate judgment—Within what
time—No judgment or deeree quieting title to land or
determining the title thereto or adverse claims therein
heretofore entered or hereafter to be entered shall be
adjudged invalid or set aside, unless the action or
proceeding to vacate or set aside such judgment or
decree shall be commenced, or application for leave to
defend be made, within five years from the time of
filing a certified copy of such judgment or decree in
the office of the register of deeds of the county in
which the lands affeeted by such judgment or decree
are situated. (°09 c. 451 § 1) [7787]

Explanatory note—Laws ‘0%, c. 451, § 2 (G. 8 '13, §
7788) provides that “nothing herein contained shall ap-
ply to any action or proceeding now pending to have
any such judgment or decree vacated or set aside or to
any applicatlon now pending for leave to defendant in
any such actlon, nor shall this act apply to any proceed-
ing under the provisions of chapter 65. Revised Laws
1905.” For R. L. '05, ¢. 65, see c. 65 of this compilation.

Showing not justifying vacation of judgment (154-37,
191455).

9285. Unimportant defects disregarded—In every
stage of an action, the court shall disregard all errors
or defects in the pleadings and proceedings which do
not affect the substantial rights of the adverse party,
and no judgment shall be reversed or affected by rea-
son thereof. (4161) [7789]

See alse notes under § 9325,

1. In general,
10-423, 340; 12-437, 326; 14-464, 246; 58-514, 604328;
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65-420, 68468, T5-489%, 784113; 120-52, 1394142; 121-258,
1414164; 121-388, 1414488; 121-395, 1414519; 121-473, 1414
843; 122-20, 1414810; 122-130, 1414+1118: 122-177, 1424147;
122-209, 1424193, 122-2209, 1424+307; 122-328, 1424706; 122—
346, 1424817, 122-393, 1424802; 123-110, 1434+121; 123-181,
1434718, 123-360, 1434973; 123-503, 1444214; 124-52, 1444
416; 124-208, 1444940; 124-291, 144+965; 124-357, 1454116,
124-388, 1454+117; 124-432, 1454119; 124-437, 1454120; 124
505, 1454381; 125-194, 1454794, 125-318, 14641113; 125-353,
1474+244; 125-431, 1474433; 126-50, 1474717, 126-116, 1484
50; 126-154, 1584787; 126-165, 148462; 126-338, 148+287;
126-839, 1484+281; 126-4232, 1484309; 127-1, 1484446; 137-15,
1484476, 127-291, 1494467; 127-490, 1504218; 128-18, 16504
215; 128-30, 1504229; 128-65, 1504223; 128-129, 1504618;
128-193, 1504800; 128-245, 1504805, 128-277, 1504915; 128-
499, 1514201; 129-12; 1514408; 129-129, 1514%07; 129-417,
1624833; 130-112, 1534259, 130-329, 15347432; 130-434, 152+
262, 1534736; 131--155, 1541956; 131451, 1554628; 131453,
1554218; 131-482, 1554758; 132-8, 1554617; 132-128, 1554
1078; 132-271, 1564124; 133—423, 158+705; 134-210, 1584979;
134—378, 1594832; 134-39%4, 159+956; 134-468, 1584787; 13b-
68, 1604191; 136-20, 1614+213; 136-223, 1614413; 136-257,
1614515; 137~62, 16241059; 142-207, 1714777; 143-316, 1734
718, 143-373, 1734+719; 14B-411, 18241523; 155-348, 1934592,

165146, 205+948;. 164—-466, 2064380; 166-374, 208422;
2094+868; 2114311; 167-32, 2084526, note under § 9699;
2094899, note under § 9281.

A decislon of the Industrial Commission in a work-
men's compensation case will not be reversed on a mere
matter of procedure. 157-122, 1954784.

Agsessment of stockholders., 157-209, 1954923,

A Judgment will not be reversed on account of a
harmless error. 160-78, 1%94513.

Instructions and admission of evidence. 162-514,
2024441,

2. Rulings on pleadings.

An application for an order directing that a complaint
be made more definite and certain iz addressed to the
discretion ot the trial court, and its conclusion will not
‘be reversed where substantial rights npon the merits are
not affected. 166-53, 2054929,

3. Clerical errors.

Mere clerical errors will not reverse a case. 167-478,
2094490, . f

4. Reception of evidence,

160-330, 2004297; 161440, 201492%; 167—437, 2094317,

No prejudicial error resulted to defendants from rul-
ings complained of in the admission or exclusion of tes-
timony. 156-52, 1944752,

Under the circumstances mentioned in the opinion,
error in permittihg a layman to testify to the nature
of plaintiff’s injury was .not prejudicial. 156--211;
1944639,

No error in the reception of defendants’' evidence prej-
udiced plaintiff, because the latter failed to prove a case.
157-102, 1954637,

Where documentary evidence is offered to prove a fact
admitted, the rejection of the offer is not error. 157-250,
1954901,

In an action tried to the court, even though it appears
that certain important facts were shown by evidence to
which technically there might be wvalid objections, still,
if it is clear that such facts exist and can be conclusively
established were another trial had, there should not be
a reversal. 158-14, 1364655,

It iz not error to exclude testimony corroborating a
telephone talk which is in substance admitted. 158280,
197+282,

No prejudlecial error could result to the county from
evidence of representations made by its engineer, who
hzd made a survey and indleated his findings upon a
survey map for the use of those invited to bid for the
construcilon of certain bridges. 159-380, 199+104.

The admission of evidence which should have been
rejected must have actually prejudiced the excepting and
defeated party, to have him a right to a new trial
160-326, 2004283,

Granting lit was error to permit plaintiff to testify
what he paid for a dog shot by appellant, no prejudice
resulied, for the uncontradicted testimony was that the
animal was worth $150 when killed, and the verdict was
for $76, the amount plaintiff paid when he bought three
years before. 160-402, 200+446.

The exclusion of evidence as to mental condition bear-
ing upon the amount of damage wlll not be considered,
where the jury have found no liability, and there is an
affirmance. 161-45, 2004923,

Error in receiving evidence of the rental value of
bowling alleys was cured by the instructions to the jury.
161-135, 2014537,

No reversible error is found in the admission of the
letters and documentary evidence in the record, nor in
the parts of the charge upon which errors are assigned.
164-401, 2054282,

No reversible error is found in the rulings sustaining
objections to questions calling for immaterial matters
or facts which appeared from documents. The leading
questions, to which objections were saved, related to an
issue not submitted to the jury. 164423, 2054286,

There was no reversible error in the rulings upon the
admissibility of evidence. 210+384.

There was no prejudicial error in excluding prior ap-
pliactions to defendant containing similar misstatements
because the answers in the later applications were copies
of those in the earlier ones, and the jury gained all the
information they would have had if the first applica-
tions had been received. 2104846, -

5. Remarks of court and counsel, .

Substantial rights of the defendant were prejudiced
by a statement made by the county attorney in his clos-
ing argument to the jury, which was entirely outside
the record, and was calculated to place witnesses for
the state in a better light and to add to the weight of
their testimony. 157-374, 1964483,

A comment by the court was not prejudiclal, in view
of the evidence. 161135, 2014537.

6. Instructions,

Instructing the jury that a fair preponderance of the
evidence was sufficient to establish the mistake was
without prejudice, as the right to avoid the release was
conclusively established. 158-25%, 1574267,

Defendant was not prejudiced by the :aubmi.ssion to 'the
jury of a question which must be resolved in plaintiff’s
favor as a matter of law. 159-388, 1994178,

Where plaintiff fajled to make out & case and defend-
ant was therefore entitled to a directed verdict, any
error in confining responsibility for blowing of _yvhistle
to railroad engineer was harmless. 161-514, 2004747,

Defendant was not prejudiced by the submission of
question to the jury. 162-206, 2024724,

Error in charge. 162-412, 203454,

Error in charge to jury held to be without prejudice,
when considered In connection with verdict and the evi-
dence. 2124605,

7. Findings of faect.

Findings of fact. 157-102, 1954637,

The fact that the jury found that the appellant was
entitled to certain specified property not involved in
the litigation was without prejudice to the appellant.
153-345, 19841009,

Although the findings of fact arz faulty In not cov-
ering every specific issue litigated, appellant is not enti-
tled to a reversal, since his motion for findings did not
point out the specific issues upon which findings were
desired, and since the findings as made are properly sup-
ported by the evidence, and do support the Judgment.
160449, 2004468.

Singe the matters of fact admitted constitute no de-
fense, the refusal to embody the same in the findings
of fact will not reverse. 161-310, 2011440,

Failure to find value, under the facts stated in opin-
ion, is harmless. [164-136, 2044639,

8. Opening nnd closing. L

There was no reversible error in permitiing the de-
fendant to open and close the case. 158-348, 1974489,

ISSUES AND TRIAL

9286. Terms defined—Issues, either of law or of
fact, arise upon the pleadings, whenever a fact or eon-
clusion of law is maintained by one party and con-
troverted by the other. A trial is the judicial exam-
ination of such issues between the parties. (4162)
[7790]

Trial defined (27-29, 64+407; 37-382, 34+739; 63-166, 70+
1083; 89-297, 94+887; 136-308, 1604778).

The reasonable value of the services of a real estate
broker, who produced a purchaser to whom the owner
of the property made a sale thereof, though no in issue
under the pleadings, wag litigated by consent. 164-207,
2044929,

That no leave of court to sue on an official bond has
been obtainéd cannot be raised, where the answer con-
sists only of a general denial. 2104161,

9287. Issues, how joined—An issue of law arises
upon a demurrer to the complaint, answer, or reply.
An issue of fact arises:

i, Upon a material allegation of the complaint,
controverted by the answer;

2. Upon new matter in the answer, controverted
by the reply; or,
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3. Upon new matter in the reply, except when an
issue of law is joined thereon,

Issues both of law and of fact may arise upon dif-
ferent and distinet parts of the pleadings in the same
action. (4163) [7791]

1. ¥msue of law—A demurrer raises an issne of law
gé\ﬁ)which the court is to render judgment (38-459, 384

An allegation in the answor, denied in the reply, can-
not be relied upon by plaintiff as establishing the fact
alleged. 2104869. y

2. Ispuen of fact——70-471, 734144; 86-1, 9043,

Where the parties have, by consent, tried issues not
made hy the pleadings they are bound by the result the
same as if the issues were within the pleadings. 212416,

9288, Tssues, how tried—Right to jury trial—Issues
of law, unless referred as provided by the statutes re-
lating to referees, shall be tried by the court. In ac-
tions for the recovery of money only, or of specific
real or personal property, or for a divorce on the
ground of adultery the issues of fact shall be tried by
a jury, unless a jury trial be waived or a reference be
ordered. All other issues of fact shall be tried by the
court, subject to the right of the parties to consent, or
of the court to order, that the whole issue or any spe-
cific question of fact involved therein, be tried by a
jury or referred. (4164) [7792]

RIGHT TO JURY TRIAL

V., In general.

2004007,

Action to recover money and annul a chattel mort-
gage is triable without jury, 161-519, 2004+930.

1. Constitutional provision—The constitution did not
enlarge old rights or create new ones but simply con-
served rights already existing and placed them beyond
legislative impairment (4-109, 70; 19-132, 99; 21-241, 292;
22-178; 25-123; 38-403, 38+104; 40-213, 4141020; 47-%51,
b04+598; 65-196. G8453; 85-215, 883742). The method of
selecting the jury is subject to legislative control hut
the method provided must be reasonably adapted to
secure an impartial jury., The legislature may provide
for a struck jury (65-196, (8453). The constitutional
right is limited to ‘“cases at law” (40-213, 414+1020). The
right depends on the naturec of the right to be adjudi-
cated and not on the form of the action or proceeding
(22-178, See 119-96, 1374390). See 130-254, 1634528,
131-441, 1554393; 137-187, 163:129; 150-454, 1854935,

2, Statutory provislon—This provision was In force
at the time of the adoption of the constitution (40~-213.
41+1020). Its effect is to preserve in substance the com-
mon law distinction between actions at law and suits In
equity (14-354, 300). See 131-441, 155139%3; 137-187, 163+

3, Complaint controls—The decisive test whether an
action is triable by the court or by a jury is to be de-
termined on an examination of the complaint (93-414,
1014952).

4. Held entitled to jury trinl—An action for the re-
covery of money only (68-521, 525, T14701; 85-215, 884
742); an actien in the nature of replevin although It {n-
volved an issue as to a secret trust (13-326, 2%9; 35476,
204171); an action by an assignee in insclvency to re-
cover money pald by the Ingolvent to a creditor ag an
unlawful preference (45-383, 48+4); an action on a poliry
of insurance for the recovery of a loss (45-441, 484198,
See 66-138, 684853); an action for conversion although
it involved an account (19-132, 99). SRee 30-316, 154254;
an action by a contractor for labor and material al-
though a long account was involved (79-352, 821644),; an
action for trespass on land (34-43, 243308); an action
for money had@ and received (39%-46, 38+762); an action
tor the recovery of rent (46-115, 48+768); an action on &
stated account between partnars (93-414, 1014952). See
122-6513, 1424883; 123-401, 14141125:; 123405, 1434+1131;
123-468, 14341134; 123-505, 1444160; 124-65, }444434; 124-
257, 1444.955; 124-269, 1444958; 124438, 1454+120; 124-466,
1454385; 124-518, 1464747; 125-7, 145+613; 125-40, 146+
613; 125-54, 1454624; 125-137, 1454804; 125-235, 1464353
125-266, 14641092, 125-311, 14641109; 126-144, 1484108;
126-279, 1484101; 126-346, 1484285: 126-389, 1484125; 127—
242, 1494285; 127-341, 1494545: 128-14, 1504164; 128-47,
1604221, 128-95, 150:4373; 128-144, 150439%8; 128-146, 1503
395; 128-245, 1504.804; 128-3G0, 1504+1091; 128-440, 16514+188;
128-491, 1514203; 129-70, 1514537; 129-262, 152+408; 130—
406, 1524848, 137-462, 16241049; 150-454, 1854535,

5. Equnitnble actions—In cquitable actions pure and
simple, that is, in actions based on an equitable cause
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of action, or to obtain equitable relief solely, there is
no right to demand a jury trial of any of the |ssues (20—
81, 77, 25-475; 30-380, 154672; 35-380; 29449; 46-308, 4B+
1122; 61-43. 6343;.93-414, 101:952; 129-59, 1514532; 130~
254, 1634528; 135-115, 160+500).

An action on a lease for the recovery of rent is triable
by Jjury, and the fact that defendant pleaded a sur-
render and release, alleged by plaintiff to have been
signed in the mistaken belief that it was a receipt for
rent, did not eatitle defendant to a trial of the case by
the court without a jury. 156-494, 135+450.

Hn. Controversies between attormey nnd client.

Where there has been a settlement between =attorney
and client, the former retaining from the moneys of his
client, with the latter's consent, the amount of his fee,
the attorney cannot thereafter force the client into court
by the summary, statutory proceeding for the enforce-
ment of attorney’s liens, and have the settlement con-
firmed or the amount of his fee determined nnew and by
the gourt. TIn such a case, if the client should sue the
attorney for a part or all of the money retained by him,
he would have the eonstitutionat right to trial by Jury,
which the attorney's Tien statute does not and cannot
impair. 157-37%, 1974110,

Sh. Municipal ordinances.

A defendant {is not entitled to a jury trial when
rharged with an offense under a municlpal ordinance.
157-606. 1964279,

5¢. Garnishment,

The issue between a judgment creditor and a gar-
nishee as to whether the latter is under any liability to
the judgment debtor which ean be subject to garnish-
ment arises under a statutory proceeding which is equi-
table in nature In consequence, there s no constitu-
tirnal right to trial hy jury. 165-100, 2054947,

Sd. Mental condition of witness.
The mental impairment of a witness {s for the con-
sideration of the jury. 210475,

6, Mixed actions—Tn mixed actlons hased on both a
legal and an equitable cause of action a party has a
ronstitutional right to have the legal e¢ause submlitted
tn a jury but he is not entitled to a jury trial ef both
causes and a demand for such a trial is properly de-
nied unless it ig strictly limited to the legal cause (30—
316, 154254; 30-380, 151672: 20-395, 134676 34~43, 244308;
24-547. 2T466: 30-45, 383+762: 46-115, 48.4768; 6G6-138, 684
£55; 0N3-475, 1014610; 109-519, 1244213, See 47-131, 49+
688: §3-2/0, 6iL454). Tn actions not of a strictly legal
nature where the plaintiff seelks both legal and equitable
relief there is no right to a jury trial (16-355, 315: 109
518, 1244218), See 123-453, 144¢218; 127180, 14841077;
187-133, 1484+1078; 131-231, 15441081; 130-529, 1554205,

7. Tleld mot eniitled 1o jury trinl—Proceodings on in-

formation Iin the nature of quo warranto {(40-213, 414
1020); mandamus proceedings (15-221, 172; 25-404;
a8-40, 84899): condemnation proceedings (18-155,

129; 21-241: 30-140, 144581; 42-262, 44459); taxation pro-
ceedings (22-178; 60-178; 60-164, 6242Z61): proceedings in
laying out highways (25-123): proceedings to enforce
a mechanic's lien (27-312, 74265); proceedings under the
insolvency law of 1881 {30-234, 154109; 38403 381104,
Rae 45-383. 4844): garnishment proceedings (61-398, 63+
1075); proceedings for contempt (23-411): clection con-
tests (4—100, 70: 13-518, 480; 286-52%. 64+346): proceedings
for the recommitment of a pardened conviel, except on
the question whether he is the same person who was
coenvicted (53-175, 65441065); on appeal to the district
court in proceedings to test the valldity of a will (47-451,
504598, See 26-301, 44685); proceedings for the commit-
ment of infants to the reform school (50-353, 5249353
an action to determine afdverse claims (46-308, 4841122);
an action to remove a cloud (34-547, 27466; 64-176, 664
198; 82-523, 864545); an action in the nature of a bill of
peace or to prevent multiplicity of suits (85-216, 884.742)
an action in the nature of a creditor’s blll (61-398, 634
1075): an action to foreclose a mortgage (27-312, 747265;
30-393, 154676); an action to have land discharged from
the lien of o mortgage {(20-9%1, 97); an action for an
accounting (25-475; 30-316, 154+254: 35-380, 29449 39—
46, 36+762; 61-43, 63+3; 83-414, 161+9562): an action for an
accounting of a trusiee, a partition and the appointment
of 4 receiver {(30-38), 154672): an action to abate a dam
and for damages (16-355, 315); an actlon for an injune-
tion to restrain a trespass on land and to determine that
the defendant has no interest or easement therein (34—
43, 24,.308): an action to reform a written lease (46-115,
48+768); an action to set aslde an award and recover
on an insurance pollcy (68-138, 684858); an action fo
reform a policy of Insurance (17-104, 83):; an action for
divorce on the ground of cruelty (31-106, 164513); an
action to compel specific performance (20-274, 245; an
action for the cancellation of instruments {(32-45, 19+
86; '70-89, 724817): an action to restrain the foreclosure
of a mortgage (32-45, 194868); an action for an account-
ing in a case where a deed absolute in form was in fact
a mortgage (31-414, 184143): an action for the correc-
tion of a stated account (44-278, 46343G4); an action to
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rastrain a trespass whereby the flow of a river was
obstructed (31-4, 164+425); an action to have a deed abso-
iute in form declared a mortgage (34-118, 244389);
action to set aside deed and mortgage as fraudulent and
to subject land to payment of judgment for alimony
(96-523, 105+183); proceedings to foreclose mechanic's
lien though defendant interposes counterclaim (1404118);
proceedings to register land title (119-96, 1374350). See
123-453, 1444218; 124-234, 1444759; 126-128, 14741093; 130-
254, 1534528; 132-36, 1554+1048; 132-323, 1564666; 135-115,
1604500; 137-187, 163+129; 139-400, 166+1078.

TY¥. Questions for jury.

When the evidence concerning a given issue I8 uncon-
tradicted, there is nothing for the jury unless such evi-
dence in itself is improbable or inconclusive or put in
doubt by other circumstances in evidence. The circum-
stances justifying such a conclusion must appear from
the evidence and must be such that reasonable minds
upon fair consideration may arrlve at different conclu-
sions. 156446, 1954280,

It is a question of law whether at the close of the
evidence there is sufficient proof plaintiff's cause of
action to take the case to the jury. 156-446, 1954280,

In actions for maliclous prosecution, it is the province
of the court to determine whether the established facts
constituted probable cause for the prosecution; but it is
the province of the jury to determine the facts 1f in
dispute. Plaintiff's testimony made & questlon for the
Jury. 164-260, 2044885,

Where verdict is grounded on testimony Iln the case,
it will not be disturbed on appeal. 164-523, 2056463,

It was within the discretion of the court to deter-
mine what issue, if any, should be submitited to a jury.
166-328, 2071641, i

‘Triers of fact must accept, as true, positive. uncon-
tradicted, and unimpeached testimony of witnesses,
which is neither inherently improbable, nor rendered so
by facts and circumstances disclosed. 2094626,

The question of defendant's negligence was for the
Jury. 210475

The evidence was sufficient to take to the jury the

question whether the employee was injuréd by the call-

ing tile, and also whether.there was a causal conneec-

:t"il%n'rs’between the injury and the act of negligence,
+70. '

ISSUES TO THE JURY IN EQUITABLE ACTIONS

8. Compared with equity practice—14-394, 309,

D, Submission of the “whole Issue”—The statute pro-
vides for the submisslon of the “whole issue” (14-394,
300; 94-67, 1021376), This does not mean that the case
may be submitted to a jury generally for them to re-
turn a general verdict as In a legal actlon (31-366).
Question of law (122-232, 1424309; 122-396, 142+803; 152-
473, 1894447).

. 10, How far discretlonary—The court is not author-
ized to submit issues intrinsically unflt to be tried by
a jury (14_.394' 300), but when the Issues are suitable
for submission the discretion of the court is absolute.
It may submit all or some of the issues or refuse to do
50 without regard to the wishes of the parties (20-91,
77: 27-312, T4+265; 32-45, 10486; 44-278, 464364: 46-308,
4841132; 47-431, 504598; 66-327, 694+31: 7T0-89, T24+817).
Exercising summary jurisdiction (122-87, 14141103; 128-
B9, 151+532; 181-439, 1554302; 152-473, 1B91447: 126-346,
1484285; 131-63, 1544661; 131-441, 1554393; 131-448, 165+
627; 139-460, 166+1078).

11, Issues suitable for submisslon—14-394, 300; 314,
164426; 36-380, 29149; 47-451, BO4GO8; 93-414, 1014952;
120-201, 1354139; 126-389, 1484125; 126-446, 1484+302; 137-
291, 1494467; 131-441, 1554393, 152—473, 18894447,

12. Order of court—Tt is the better practice to have
the issue submitted by a formal order of court (14-2394,
300; 17-104, 83; 131-6€5, 1544+661; 152~473, 1894447,

13. Framing the issues—The court on its own motlion
may submit issues of its own framing (32-45, 194+86. See
54—47, 551827).

14, CGourt must find on reserved issues—If, a5 13 usual-
ly the case, the verdict of the jury does not cover all
the issues it is the duty of the court to make findings
on the reserved issues and order judgment on the ver-
dict and findings (20-274, 245; 27-312, 74+265; 31-106, 16+
543). Tt is not necessary for the court to make an order
reserving the cause after the return of the verdict (31-
106, 16+543). When the court erroneously orders Judg-
ment on the verdict without making findings on the
reserved jssues the remedy is not a motion for a new
trial but a motion for the trial of the reserved Issues
(44-278, 461364; 51-48, 524985; 55-225, 56+828). If all the
issues are covered by the special verdict judgment may
be ordered thereon (see § 9304 notes 1, 12).

13. Dismissal of action—Directing verdiet—31-414, 184
143; 82-523, 85+545; 129-59, 1514532, 132-36, 15541048,

18, Mede of trial-—17-104, 83; 26-391, 410, 44685; 28-
330, 95+876; 31-106, 164543; 31-414, 15+143.
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17. Findings of jury how far concluslve on ¢OUrt—
The verdict of the jury on the issues submitted to them
is binding on the court untll vacated and set aside and
cannot be disregarded in the determination of the action
(10-216, 174; 26-391, 44685; 34-118, 24+369; 73171, 7541124,
$3-399, 1014601}, After a court hag submitted lssues to
a Jjury it may withdraw them before verdict, discharge
the jury and determine the issues itself (54-47, B5+827).

18. Sec in Genern)l—122-405, 14341131; 125-40, 1454623;
125-186. 1454964; 125-431, 1474435; 126--203, 1484113; 126-

404, 1484299; 127-122, 149418; 137-144, 140414: 127-498,
1504166; 128-43, 1504211; 128-112, 1604385; 129-97, 151+
895; 120-328, 1524732; 129-340, 1524724; 130-3, 1534250;

132-452, 1574708, 137-96, 16241068.

9289, Notice of trial—Notice of issue—Issues of
facts may be brought to trial by either party,
upon notice served eight or more days before the
beginning of a general term. At least seven days
before the term one of the parties shall file a note
of issue, containing the title of the action &_md
the names of the respective attorneys, and stating
the time when the last pleading was served.and
whether the issue is triable by the court or a jury.
The clerk shall thercupon enter the cause on the
calendar according to the date of issue, and it shall
remain thereon, from term to term, until tried
or stricken off by the court. Provided, that in all dis-
tricts now or hereafter consisting of one county only,
wherein but one term of court is or hereafter shall
be held annually, no notice of trial need be served, but
the party desiring to place a cause upon the calend'ar
thereof for trial, chall, after issue is joined therein,
prepare 2 note of issue containing the title of. the
cause, a statement as to whether the issue is an issue
of law or an issue of fact, and if an issue of fact,
whether triable by court or jury, and the names and
addresses of the respective counsel, and shall serve
the same on opposing counsel, and file such note of
issue, with preof of service, with the eclerk of court
within ten days after such service; and, thereupon, the
clerk shall set such cause for trial, in accordance with
such rules as the judges of said court may make, but
in no event earlier than thirty days after the filing of
such note of issue, and shall notify all counsel in said
cause by mail of the date of such setting. The judges
of said court may, by order or rule of court, provide
for the assigning and setting of cases for trial upon
such calendar, and the order in which they shall be
heard, and the re-setting thereof. All appeals from
inferior tribunals, including probate court, justice
court, county commissioners, and all boards from the
decision of which an appeal lies to such court, shall in
like manner be placed upon the calendar for trial.
For all purposes, other than those specifically herein
provided for, the first Monday in each month of the
vear, except in the months of July, August and Sep-
tember, shall be deemed the first day of a regular or
general term of such district court, held in such coun-
ty, and all persons committed for trial, or held to
appear before such court, shall, unless otherwise pro-
vided, appear on such dates. Provided, that when the
first Monday of any such month shall be a legal holiday
the following day shall be deemed to be the first day
of such general term of such district court. (R. L.
05 § 4165, amended "09 ¢. 221 §1;'17¢. 6 § 1) [7793]

1, Notice of trinl—-A party is entitled to a notice of
trial as a matter of right. If a new trial is ordered and
an appeal taken from the order the cause must be again
noticed it the order is nffirmed. A right to have a cause
stricken from the calendar is not waived by participat-
ing in a trial after a refusal of the court to strike frdm
the calendar or to continue the cause (43-239, 454228;
64-394, 674216). A notice is not aveided by a subsequent
amendment of the pleadings (10-316, 249; 59-485, 614555).
Whether an adjourned term is a "term” within the
statute [s an oper question (86-46. 904+126). ‘The statute
was formerly oapplicable to special terms (19-539, 469).
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A defendant is under no obligation to mnotice a cause
for trial (82-278, 8441008). The erroneous refusal of the
court to strike from the calendar a case based on an
improper notice is a ground for a new trial (64-394,
67+216). Admission of gervice of a notice is not a
waiver of objection to a want of Jurisdictlon over the
subject matter (71-42, 734628)., In computing the time
the day of service is exciuded and the first day of the
term included (39-426, 404561).

A party litigant is not entitled to proceed to trial in
the absence of proof of service of notice of trial upon
parties who have appeared. 160-181, 1954528,

2. Note of lwnue—Irregularities in a note of issue held
immaterial (35—401, 294123}, The designation of the case
as a ‘‘court case”’ or “jury case” is not conclusive on
the court (93-414, 1014952), Sea 120-528, 1524270; 145-
411, 1824523,

9290. Of law, how brought to trial—Issues of law
may be brought on for argument by either party, upon
eight days’ notice, at any general or special term of
the court, or before a judge thereof out of term and
within the county; or they may be heard, on like
notice, out of term, at any time and place within the
distriet which the court shall have fixed therefor. If
noticed for a general term, a note of issue shall be
filed as provided in § 9289; if for a special term, such
note shall be filed at least two days in advance thereof.
-{4166) [7794]

An issue of law arising on a demurrer may be noticed
for hearing before the court jn the county wherein the
action is pending at any time whether it be at a term
of court or not (86-46, 9G4126). Objection that the court
did not fix the time for argument on a demurrer as pro-
vided in this sectlon cannot be raised for the first time
on appeal (71-228, 73+860).

Upon the facts stated in the opinion, it is held that
there was an abuse of discretion in refusing to permit
defendant to amend his answer. 167-323, 200432,

9291. Order of trial —Absence of parties—The is-
sues on the calendar of a general term shall be dis-
posed of in the following order, unless the court shall
otherwise direct:

1, Jury cases;

2. TIssues of fact to be tried by the court;

3. Tssues of law.

If a party be absent, unless the court for good
cause shall otherwise order, the adverse party may
proceed with his case, and take a dismissal of the
action, or a verdict or judgment, as the case may re-
quire. If neither be present, the cause shall be strick-
en from the calendar. (4187) [7795]

Where the answer denies material allegations in the
complaint jt Is error for the court to order judgment
for plaintiff without proof merely because the defendant
fails to appear when the cause tg called (48-66, 504936;
68-1, 704716). The failure of a party demurring to ap-
pear at the hearing in the trial court does not prevent
him from being heard on appeal (13-260, 242). Cited
(106-353, 119457).

9292. Continuance—A motion to postpone a trial
for the absence of evidence can only be made upon
affidavit, stating the evidence expected to be obtained,
the reasons for its absence and for expecting that it
can be procured, and showing its materiality, and that
due diligence has been used to proecure it; and if the
adverse party thereupon admits that such evidence
would be given, and that it be considered as actually
given on the trial, or offered and rejected as improper,
the trial shall not be postponed. (4168) [7796]

22-466; 105-384, 1174506, 1184152; 141—483, 1704633,

JURY TRIALS

9293, Jury, how impaneled — Ballots — Rules of
courf—Examination—Challenges—When an action is
called for trial by jury, the clerk shall draw from the
jury box ballots containing the names of jurors, until
the jury is completed or the ballots are exhausted. If
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exhausted, the sheriff, under direction of the court,
shall summon from the bystanders, or the body of the
county, so many qualified persons as are necessary to
complete the jury. The ballots containing the names
of jurors sworn to try the case shall not be returned
to the box until the jury is discharged. All others so
drawn shall be returned as socon as the jury is com-
pleted. Provided, it shall be lawful for the judge or
judges of any district court in the state to provide by
rule that in selecting & jury the clerk shall draw eight-
een names from the jury box in the first instance and
that the said eighteen shall then be examined as to
their qualifications to sit as jurors in the action and
if any of said eighteen be excused for any reason what-
ever, another shall be called in his place until there
shall be eighteen jurors in the box qualified to sit in
the action; and the parties shall have the right to
exercise their peremptory challenges as to these eight-
een. When the peremptory challenges have been ex-
hausted, of the remaining men the twelve first called
into the jury box shall constitute the jury. (R. L.
§ 4169, amended 09 e. 417 § 1) [7797]
134-378, 159+832,

9294, Challenges—Either party may challenge the
panel, or individual jurors thereon, for the same causes
and in the same manner as in criminal trials, except
that but three peremptory challenges shall be allowed
on either side, and that a full panel shall be called in
the first instance, but before challenging a juror either
party may examine him in reference to his qualifications
to sit as a juror in the cause. If there be more than
one party on a side, they shall join in any challenge
made; except where the interest of two or more de-
fendants are adverse, or if actions be conselidated for
purposes of trial, each such defendant and party shall
retain the right to three peremptory challenges. Un-
less the court shall otherwise direct, challenges shall
be made aliernately, beginning with the defendant.
(R. L. 05, § 4170; amended '13, ¢. 217, § 1; ’27, ¢. 281)
[7798]

1, Order of challenging—20-277, 249; 80-56, 8241093,

2, Peremptory challenge—537-269, 1054967; 124-208,
1444938,

3, Tmplied binn—037-217, 1064517; 99-97, 1054831; T11-

275, 1264903.

4, Jury fee—Prior to the amendment of 1913 the sec-
tton provided for a jury fee to be paid by the plaintiff.
Cé)snostitutional (7—456, 365). On new trial (66-281, 684
1 ).

5. Joinder of defendants in challenge.

Defendants must join in perempiory challenges.
485, 1594237.

G. Wnaiver of right.

Where the fact that an outsider has attempted to In-
fluence a juror in favor of the accused Is rmade known
in open court, and the accused thereafter voluntarily
proceeds with the trial to a verdict, he waives any
right whirh he may have had to object to the compe-
tency of the jury on the ground that this occurrenca

159~

may have prejudiced them gaainst him. 180-527,
20031803,
9295, Order of trial—When the jury is completed

and sworn, the trial shall proceed in the following
order, unless for special reasons the court shall other-
wise direct:

1. The plaintiff, after stating the issue, shall pro-
duce the evidenee on his part.

2. The defendant may then open his defence, and
produce his evidence in support thereof.

3. The parties may then respectively offer rebutting
evidence only, unless the court, in furtherance of jus-
tice, shall permit either to introduce evidence upon
his original case,

4, When the evidence is concluded, unless the case
be submitted by one side or both without argument,
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the defendant shall open and the plaintiff close the
argument to the jury: Provided, that if the defend-
ant have the affirmative of the issue to be tried the
foregoing order of trial shall be reversed.

5. If several defendants, having separate defences,
appear by different counsel, the court shall determine
their relative order in respect to both evidence and ar-
gument,

6. When the argument is closed the court may
charge the jury. ({4171) {7789]

1. Right (e open and close—17-188, 162; 15-500, 433;
33455, 244305; 47414, 504471; 53—42, 544933; 85-369, 88+
985; 105-60, 11641023; 121-170, 14141,

There way no reversible error in permitting the de-
fendant to open and close the case. 158-348, 1974480,

1%. What constlitutes resting case.

Where a plaintiff fairly covers his field of proof and
then announces, “That is all the witnesses we have pres-
ent,” and silently permits the other side to offer their
proof, held, that he has rested. 157-108, 1954781,

1%. Reeeption of evidenece,

Practice in the examination of medical experts disap-
proved. 210475.

2, Effect of ndmission in opening—15-449, 388; 127-
443, 1494667,

3. Order of proof—It is dlscretionary with the court
to allow evidence in rebuttal which should have been
introduced In chief (7-184, 128; 12-502, 406; 14-105, 75;
22-15; 34-1. 244458; 50-192, 524385).

The order of proof was for the trial court, and its
rulings present no reversible error. 1850-152, 1994570,

3%, Instructions,

Tha court correctly instructed the jury that the bur-
den of proof was upon the answering defendatns, and
there was noe error in allowing the defendants the clos-
ing arguments. 165-82, 2054695,

" Dying declarations may be
manner as other testimony.
1a without error. 210445,

Instructions held not to be argumentative or too fa-
vorabie to the party who obtained the verdict. 165=28,
2054639,

4. Re-opening ense—2-37, 26: 5-201. 160; 6-220, 142;
8-286, 252; 37-512, 354370: 53-546, 55+742; 55-417, bT+141;
6260, 64495; 82-544, 851549; 128498, 1514201,

There was no abuse of dlscretion in opening the case
for additional testimony, or in denying a new trial be-
cause of surprise and newly discovered evidence. 166-
308, 207+644.

5. Seein Genernl—(124-380, 1454117; 126-491, 1484+304).

impeached in the same
The charge to that effect

9296. View of premises—Procedure—Whenever the
court deems it proper that the jury should view real
property which is the subject of litigation, or the place
where a material fact occurred, it may order them to
be taken, in a body and in the custody of proper of-
ficers, to the place, which shall be shown to them by
the judge, or by a person appointed by the court for
that purpose; and while the jurors are thus absent,
no one other than the judge or person so appointed
shail speak to them on any subjeet conneeted with the
trial. (4172) [7800] r

The object of a view 1s not to furnish evidence on which
to base a verdict but to enable the jury better to under-
stand and apply the evidence submitted in open court.
An instruction tl}&t gives the jury to understand that
they may take into consideration the knowledge ob-
tained on the view in arriving at thelr verdict ig erron-
eous and ground for a mew trial (19~271, 230: 29-41, 114
124; 57-493, 504631; 85-65, 88+272). Misconduct of Jurors
or parties on the view is a ground for a new trial (22—
5; 29-5, 114112; 41-223, 4342), The objection that only
elaven jurors attended the view is walived unless raised
as soon as digscovered (41-223, 434+2). When a view is
ordered it i3 proper practice for the court to instruct the
jury as to the object of the view and their conduct
while on the view but this Is not indispensable. If a
party wishes such instructions glven he should make a
timely request (19-271, 230). The matter of granting
a view lies In the discretion of the trial court (19-271,
230: 61-113, §34248; 35-65, 884272). A view is not gener-
ally allowed if there has been a material change in the
place (85-65, 88+272). See 126-203, 1484113, .

9297, Sickness of juror—Food and lodging—If a
juror becomes sick or otherwise unable to perform his
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duty, the court may discharge him. In that case,
anless the parties consent to accept the verdiet of the
remaining jurors, another may be sworn in his place
and the trial begun anew, or the jury may be dis-
charged and another then or afterward impaneled. If
the court, while a jury is kept together, shall order
that they be provided with food and lodging, the
sheriff shall furnish the same at the expense of the
county. (4173) [7801]
51419, 984334,

9298. Requested instructions—Before the argument
begins either party may submit to the court written
instructions to the jury, opposite each of which the
judge shall write the words, “Given,” “Given as meodi-
fied,” or “Refused;” and the court, in its discretion, may
hear arguments before acting on such requests. And
the court of its own motion may, and upon request of
either party shall, lay before the parties before the
commencement of the argument any instructions which
it will give in its charge, and all such instructions may
be read to the jury by either party as a part of his
argument. But at the close of the argument the
court may give, with the instructions so approved,
such other instructions as may be necessary fully to
present the law of the case. (4174) [7802]

1. Obhjeet of sintute—B84-58, 864881,

2. Drafting requests—22-.152; 71-34, 73+634.

3. When requesis may be refused—It fs the duiy of
the court, when requested in a timely and proper man-
ner (12-17, 1; 17-308, 284; T8-487, 814392), to give in ita
charge any requested instruction which 18 correct as a
proposition of law and applicable to the issues in the
case, and a refusal to do so is ordinarily a ground for
a new trial (88=519, T14+664; 71-34, 734634, 31434, 844
225; 84-1, 864+616). The court may refuse to give a re-
quested instruction which is not applicable to the case
as made out by the evidence however correct it may be
as an abstract legal proposition (69-19, T14698; 73-181,
75341132): or one¢ whlch assumes the existence of con-
troverted facts (15-13, 1; 17-322, 29%9; 21-215; 21-442;
22-152; 22-431; 25-88; 26-172, 24473; 28-352, 10418; 29-
465, 134902; 76-4%1, 794523); or one which is in part
erroneous (15-184, 188): or onhe which 18 misleading, in-
deflnite or amblguous (17-108, 234; 23-430; 68155, T145;
71-34, 73+634); or one embodying no lega] propositlon
but only a logieal inference from the facts in the cade
(34-51, 24+324; 34-132, 243359; B82-145, 844659); or one
which lays too much emphasis on particular facts (53-551,
554742; 94-257, 1024451); or one which is argumentatlve
(75-533, T8498; 82-98, 841662; 04-257, 1024451); or one
which invites the jury to disagree (72-296, 75+235); or
one which Is inconsistent with the theory on which the
case has been trled (48-82, 504+1022); or one which i3 un-
duly prolix (94=257, 1024451), Requested instructions may
be refused when not seasonably handed to the court
(104—476, 11641116). See 124-155, 1444462; 127-515, 150+
177: 128-193, 1504+800; 128-491, 1514204,

See notes under § 9325, subd. 6.

165374, 206+716; 166—487, 208.+194.

Tt is the duty of the trial court to present to the Jury
the law applicable to the case in clear and intellllgenr.
language so that jurors may readlly comprehend it; and
there must be some latitude In the expression of lan-
guage so long as he correctly states the substance of

the law, 157-187, 1954896,
The record In the case justifies the appellate court
considering the assignment of error made as to In-

157-187, 1954896,
to a jury Is

structions to the jury.

Brevity In a charge
157-187, 1984896,

The arror In one sentence of thé charge relating to
usury was sufficinetly cured by the following sentence.
158-356, 1974743,

No error 13 found in the refusal to give requested in-
structions. 180-162, 1994570,

Where a cause is submitted to the jury under a charge
¢freemed ag requested by plaintiff, the charge, whether
right or wrong, is the law of the case so far as plaintiff
is concerned. 167-248, 2084803.

A requested Instruction was properly refused because
inaccurate, 157-362, 1964478,

Where a requested instruction is Inaccurate or inap-
plicable to the evidence its refusal Is not reversible
error. 161-480, 2013934,

commendable.
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No error occurred in refusing to instruct that good
faith im the instigation of the slander litigation might
mitigate damages, 156-62, 1944752, .

A charge to the effect that the.plaintiff eannot recover
if he is “negligent 1n any degree whatsoever,” though
accurate enough as an abstract statement of the law,
has a tendency to confuse and mislead a jury by the
emphasis it places upon the presence of the negligence
of the plaintiff and its effect upon the final result; and
such a charge, unless the occasion is exceptional so that
there are cireumstances calling for it, is erroneous, fol-
lowing Cralg v. Benedictine Siaters, 88 Minn, 535, 93
N. W. 669, 156-107, 1944322

When a jury, after deliberating some time on a neg-
ligence case in which the law of comparative negligence
has no place, returns for further instructlons, having a
confused notion in its mind as to the application of the
rule of comparative negligence, and asks whether {t may
arrive at a verdict for any amount if it finds that the
defendant “was to blame for 75 per cent.” and that the
plaintiff was to blame “for 25, a further charge that
the plaintiff cannot recover if he “was negligent in any
degree whatsoever,” such charge belng fair in tone and
further stating that he could not recover if he was
“guilty of contributory negligence,” and that he could
not recover “if the collision was caused by the com-
bined negligence” of both, is not error. 156-107, 1044322,

No error was made in refusing an instruction sing-
Lilnlg 3%1’.51t and indicating the effect of evidentiary matter.

+3086.

The fzct that a request is couched In language of an
appellate court does not necessarily mean that it must
be given to the jury as an instruction. 212+413.

4, Amcndment of requests—The court may amend or
qualify a request and if the instruction given ig sub-
stantially as requested there is no error (9—223, 209: 13-
326, 209; 15-152, 117; 15~-257, 197: 23-314; 25-88; 18-308,
374580; 51-80, 5241068; 78-218, 804962; T7-104, T94611).
A party at whose request an erroneous instruction is
given cannot complain of an erroncous qualification of
it (18-184, 168). See 125-431, 1474+434.

Prejudicial error cahnot be predicated on the modifi-
cation of a proper request for an instruction jif the
charge, taken 235 a whole, correctly slates the law ap-
plicable to the issues to which the reguested Instruction
was directed. 156-211, 19416393,

5. Giving requests with disparaging comment—21-187;
29-336, 13+168.

6. Request covered by the peneral charge—The fail-
ure of the court to give requests is no ground for g new
trial I{f everything of substance in them is fully covered
by the general charge. It is neither necessary for the
court to adopt the language of the request primarily,
nor, after it has fully instructed the jury, to repeat its
instructions in the language of the request. A party is
entitled to have the jury instructed fully, fairly and cor-
rectly, but he ig not entitled to have them instructed in
any particular language (17-76, 54; 17-241, 218: 21-65;
22-152; 26-181, 24494, §83; 28-362, 10421; 31-526, 18+651;
32-133, 194655; 34-51, 244324; 24-107, 241366; 35-485, 294
158; 44-195, 464329; 55-177, 564.686; 55-199, 561826; 64-123,
664+139; 68138, 7T1+14; 74-146, 7641032; 77-412, 804356, 784;
83-180, 86+14; 89-228, 0441135; 54-257, 1¢424451), Hee 121~
160, 1414104; 121-258, 1414164 122-20, 1414810; 124-229,
1444+774; 125-150, 1454806; 149-6, 1824774,

No error was made In refusing requests substantially
covered in the charge. 162—-41%, 203457. "

The issues were simple and were presented fully in
the general charge. There was no error in refusing the
requested instructions. 163-187, 2034782,

The charge of the court to the jury was full and fair,
and clearly submitted all of the issues to the jury.
There was no error in the refusal of the requested in-
structions. 166-29, 2064950.

614, Necessity for request.

In the absence of a request therefor, defendants were
not entitied to an instruetion that the jury might find
that the parties, by their conduct, had placed a prac-
tical construction upon the terms of their contract with
respect to the measurement of wood plaintiff had fur-
nished to defendants. 156-349%, 1944718,

Plaintiff took no exceptions to the instructions to the
jury and made no request for additional instructions,
but, in the notice of motion for a new trial, assigned
as error the alleged failure to submit clearly two
charges of negligence, There was no fundamental error
in the instructions; hence the rule stated in Sassen v.
Haegle, 125 Minn. 441, 147 N. W. 445, 52 L. R. A. (N. 5)
1176, 18 applicable. 160-468, 2004629,

Where no request to charge was made, and no excep-
tions taken to charges given, objection to charge made
for first time on motion for new trlal was too late.
161333, 201+936.

Failure to charge that defendant had the burden of
proof on an affirmative defense ig not ground for re-

versal, where there was nho reguest to so charge, 165~
4117, 2064+726.

7. General charge in lnmguage of eourt preferable—
24-51, 244324; 53551, 55+742; 64-123, 664139, 85-142, 884
436; 94-257, 1024451,

8. Expression of opinlon as to facte—Court may ex-
press to jury in its instructions its opinion of facts in
issue, provided their ultimate determination thereof be
left to jury. If party be apprehensive that jury may
be unduly Influenced, he should specially request court
to Instruct that they, not court, are exclusive judges of
all questions of fact (97-227, 1064809).

. Punitive damages—Duty of court to explain mean-
ing (100-5, 110499).

10, Sce In Genernl—121-269, 1414175; 122-344, 1424816;
122-517, 142+897; 123109, 1434121; 121-439, 1414523; 122~
344, 1454816; 129-517, 1424897; 123-495, 1444320; 123-119,
1433121: 1232174, 1434+322; 133495, 1441221; 123616, 144+
$07: 124-2, 1447486: 124147, 144476%; 124-245, 1444772;
124-432, 1454118; 125-353, 1474244, 125441, 1474445: 125-—~
486, 1474441; 126-208, 1484115; 120-71, 1514537; 131-274,
164110707 131—482, 155758; 133-149, 153+514; 134-392, 1694
956; 151-394, 1864807

9299. What papers jurors may take—On retiring
for deliberation, the jury may take with them all pa-
pers received in evidence except depositions; but the
court may direet that copies be made for their use of
such records and documents as ought not, in itz judg-
ment, to be taken from those entitled to their posses-
sion. The jurors may also take with them notes of
the testimony and proceedings made by themselves,
but none others. All such papers, except the notes
aforesaid, shall be returned to the clerk before the
jurors are discharged. (4176) [7803]

1-134, 110; 8§-236, 205; 95-104, 1034727. Court may, In
fts dilscretion, permit Jjury to take pleadings, but of
doubtful propriety, and they should not be given to jury
unless there is special reason (98-296. 1084617). See
124-431, 1454118; 125-291, 14641104; 133-157, 1574+1073;
150-178, 1844854,

.The court properly permitted the jury to take all the
exhibits tn evidence to the jury room. 159-346, 19841009,

9300, Verdiet, when received—Correcting same—
Polling jury—While the jury are absent the court may
adjourn from time to time, in respect to other business,
but it shall be considered open, for all purposes con-
nected with the cause submitted, until a verdict is
rendered or the jury discharged. A final adjournment
shall discharge the jury. Before the verdict is re-
corded either party may require the jury to be polled,
whereupon the clerk shall ask each juror if it be his
verdict. If any answer in the negative, the jury shall
be sent out for further deliberation. If the verdict be
defective in form or insufficient, it may be corrected
under the advice of the court, or the jury may be again
sent out. (4176) [7804]

1. Court nlwnys open to receive verdict—46-212, 48+
909,

2 Polling the juypy—The right to poll a jury Is not
affected by an agreement that the jury may return a
aealed verdict. After a verdict js recorded neither party
has a right to poll the jury (16501, 413}, A Jury can-
not be polled before they have rendered their verdict
for the purpese of ascertaining how they stand (61-531.
634+1115).

3. Correetion of verdlet—3-140, 110; 17-236, 273; 20~
1530, 122: 46-136, 484684; 61-531, 6341115; 123-422, 1444148,

There is no merit in the assignment of error that
plaintiff is not entitled 10 disbursements as taxed. nor
in the contentior that it was error to deny defendant’s
application for amended findings. 210466,

4. Informal verdict—101-180, 112412.

5. See In Genernl—129-372, 1524765,

9301. Five-sixths of jury may render verdict, etc.
—1In all civil actions or proceedings in any court of
record of this state, after twelve hours’ deliberation,
the agreement of five-sixths of any jury therein shall
be a sufficient and valid verdict; the deliberation of the
jury shall be deemed to have commenced when the
officer taking charge of the jury has been sworn, and
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the clerk shall enter such time in his records. (’13
c. 63 §1) ([7805]

126-180, 148451; 126-264, 1484+107; 128-118, 1504387; 131—

231, 154+1075, 131-236, 164+1081; 132391, 1574650; -65,
160-§-18¥J.+ + * 18

9302. How signed—Where the verdict is agreed
to by the full membership of the jury the foreman only
shall sign the verdict, when less than the full num-
ber agree on the verdict the same shall be signed by
all the jurors who concur therein, and the clerk of said
court shall enter on his minutes the number of said
jurors concurring in said verdiet. (*13 c¢. 63 § 2)
[7806]

126-264, 148+107.

9303. Verdict, general and special—A general ver-
dict is one by which the jury find generally upon all
the issues in favor of the plaintiff or defendant. A
special verdict is one by which they find the facts only,
and it shall so present the conclusions of fact as estab-
lished by the evidence that nothing remains to the
court but to draw from them conclusions of law.
(4177) [7807]

21-366;- 993567, 1094812; 127-451, 1494951,

9304, Interrogatories—Special findings—In every
action for the recovery of money only or specific real
property, the jury, in their discretion, may render a
general or special verdict, In-all other cases the court
may direct the jury to find a special verdict in writing
upon all or any of the issues, and in all cases may in-
struet them, if they render a general verdict, to
make a written finding upon any particular question
of fact submitted to them in writing. Where the
special finding of facts is inconsistent with the gen-
eral verdict the former shall control the latter, and
the ‘court shall give judgment accordingly. (4178)
[7808]

SPECIAL VERDICTS

1." Must cover nll the ixvues to nuthorize n judgment—
6-177, 111; 31-4, 164425, 40-375, 42:84: 44-278, 464+364; 45—
441, 484198, 55-334, 5641117; T2-403, 754742,

2. Efect of fallure to cover all the issues—The effect
of a failure in a special verdict to cover all the issues
depends upon whether the action is being tried by the
court or the jury, in other words, whether it is an ac-
Eion of legal or equitable nature (20-274, 245:; 27-312,
T+265; 31-106. 164543; 31-268, 174387; 44-250, 464403; 44—
278, 464364; 45—441, 484198; 5148, 524985,

3. How far optlonal with jury—74-480, 77+303. See
36-3, 294588. .

INTERROGATORIES—SPECIAL FINDINGS

3%, In gencral,

There was no abuse of discretion in denying defend-
ant’s request for the submisslon of special interroga-
tortes to the jury. 156-211, 1943639, v ga

A special verdict sufficinetly indicates that the general
verdict for plaintiff was founded therecon, and the pres-
ence of another element of alleged negligence, though
probably not established by the evidence yet submitted
to the jury, will not justify a reversal on the theory of
tl}e l‘llle applied in Burmister v. Giguere & Son, 130 Minn.
28, 153 N. W, 134. 156-338, 1944762,

A special finding inconsistent with th -
dlet controls. 161-64, 2004748, ¢ Beneral ver

The court was within its discretion in submitting
speciﬁp questions to a jury, and there was no reversible
error in the form of such questions. 210466.

4. Discretionnry—The submisgsion of speclal Inter-
rogatories is a matter lying almost wholly in the dis-
cretton of the trial court and its action will not be
reversed on appeal except for a manifest abuse of dis-
cretion (12-530, 438; 17-298, 273; 40-273, 414+1040; 50-428,
524910). There must be a real exercise of discretion
(17~296, 273). The court need not submit interroga-
tortes unless requested (7-267, 207), but it may do so
(81-30, 83+400). Sec 127-475, 1494547; 132-181, 1564251.
. Withdrawal of Interrogatories—31-59%, 834490; 123-
333, 143-975; 123420, 1444148,
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6. Charncter of interrogntories—They should be clear.
concise, few in number and capable of categorical
answer (17-296, 273; 24-429; 40-273, 4141040),

7. When request must be mnde—~17-296, 272,

8. Answer compulsory—A party has an absolute right
to have his Interrogatories answered if they are na-
terial and proper and to have them answered clearly
and fully, If the jury come In without discharging
their duty In this regard they must be sent out again
and required to return full and satisfactory answers
(20-139, 122: 40-547, 424541; 67—451, T04572; 76-430, 79+
503: 81-59, 834490), A failure of the jury to answer im-
material questions 1s harmless error (16-355, 315; 42—
68, 434+783),

2. ObjJections to answers—Formal defects In answers
are waived unless objection is made on the coming in
of the verdlet (21-506; 24-127; 30-18, 134921), or at least
betore the jury are discharged (20-13%, 122).

10. Order veserving cnse—When there is a general
verdict and a special finding of fact, if the court de-
slres to reserve the case for further consideration It
must at the coming in of the verdict enter an order re-
serving the case. Unless this is done the party in whosea
favor the general verdiet is may have Judgment entercd
on it (22-19: 31-106, 16+543).

11. Judgmcent notwithstanding the generql verdict——
Judgment will not be ordered because special findings
are inconsistent with the general verdict vhless they are
wholly Irreconcilable. Every doubt will be resolved"in
favor of the general verdict (22-065; 24-127; 20-164, 394
402; 42-172, 4£34849; 58-10, 594632; £9-285. 72+111; 84—_
415, 8741015; 85160, 881443; §5-391, 89464; 86-77, 904+122;
87—441, 024406; 89-154, 94+442; 80-160, 944443, 90-260,
9541122, 122-171, 142+145).

12, Judgment oen findings am on  special verdlet—If
special findings cover all the lssues they may be treated
as equivalent to a special verdict and judgment may {be
entered Lhereon even in the absence of a general ve"g“eF
€0-356, 341: 27-262, 61801; 30-203, 143895; 36-3, 2945%88;
38-260, 364+638: 40-375, 424F4; 40-307, 4342023 45-441, 48+
198; 74-480, 774303, See 87--141, 924406).

9305. Fellow servant, when named in verdict—In
actions for damages resulting from the negligence of
a fellow servant or coemployee of the person injurec-i,
if either party shall so request before the case is
submitted to the jury, the court shall direct the jury,
if they find for the plaintiff, to name or otherwise
designate, in their verdiet such fellow servant or co-
employee. If the name be not disclosed by the evi-
dence, he shall be described by the designation of his
employment or by such other identification as the case
will permit: Provided, that this section shall not
apply to cases where the name or description is not se
disclosed. (417%) [7809]

82-278, 864328,

§306. Jury to assess recovery—When a verdict is
found for the plaintiff in an action for the recovery of
money, or for the defendant when a counterclaim for
the recovery of money is established beyond the amount
of the plaintiff’s elaim as established, the jury shall
assess the amount of the recovery. (4180) ([7810]

30-368, 154670.

9307. Verdict in replevin—In an action for the re-
covery of specific personal property, if the property
has not been delivered to the plaintiff and the jury find
that he is entitled to its recovery, or if the property
iz not in the possession of the defendant, and by his
answer he claims a return thereof, and the verdict is
in his favor, the jury shall assess the value of the .
property and the damages, if any are claimed in the
complaint or answer, which the prevailing party has
sustained by reason of the detention, or taking and
withholding, of such property. Whenever the verdict
is in favor of the party having possession of the prop-
erty its value shall not be found. (4181) [7811]

If the preperty is in the possession of the party in
whose favor the verdict is given its value need not be
assessed and this is true regardless of whether such
party is the general or speclal owner (34-506, 284733;
T6-227, 78458), Where the plaintiff has only a special
interest in the property or lien thereon the aliernative
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value of the property is assessed, as against the general
owner, only to the extent of such interest or lien (13-114,
105; 13-251, 269; 20-196, 1756; 42-1032, 434+835; 51-546, 53+
871; 62-99, 64481; 66-57, 68+514; 68-293, 714384, T6-227,
76499). Jf the plaintiff recovers the practice is to assess
the value as of the time of the wrengful taking or of
the commencement of the wrongful detention, as the
case may he; and if the defendant recovers, to assess it
as of the time when the property is replevied from him
(13-501, 462; 24-37, 42; 35-388, 294+63; 50--101, 524381).

9308. Receiving verdict—When the verdict is given,
and is such as the ecourt may receive, the clerk shall
immediately record it in full in the minutes, and read
it to the jury, and inquire of them whether it is their
verdict. If any juror disagrees, the fact shall be en-
tered in the minutes, and the jury again sent out; but
if no disagreement is expressed, the verdict is com-
plete, and the jury shall be discharged from the case.
(4182) [7812]

20-139, 122: 24-362. Verdiet not justified by law or

evidence (108-165, 1214625). See 129-372, 152+765; 137-
474, 1634527,

9309. Entries on receiving verdict—Reserving case
—Stay—Upon receiving the verdict an entry shall be
made in the minutes, specifying the time and place
of trial, the names of the jurors and witnesses, the
verdict, and any order of the court made in reference
to the case. The court may reserve the case for argu-
ment and further consideration, or, in its discretion
and upon the proper terms, may stay the entry of
judgment and further proceedings under the verdict
until the hearing and determination of a motion for a
new trial, in arrest of judgment, for judgment not-
withstanding the verdict, to set the verdict aside or to
dismiss the action. (4183)  [7813]

Reserving case (22-19; 31-106, 16+543). A notice of a
motion for a new trial does not constitute per se a stay
of proceedings, and does not Drevent the entry of judg-
ment. A stay for the purposes of a motion for a new
trial is ordinarily granted as a matter of course (3-134,
80; 29-302, 134129). Terms (55-144, 564589; 69-532, 72+
811). See 123-353, 1434375; 125-529, 1474273

Findings of fact and conclusions of law should be
stated separately. 161-266, 2014423,

The failure of plainliff to adduce proof through a mis-
apprghension of the effect of admissions should not re-
sult in judgment non obstante, but a new trial. 210+70.

9310. Trial by jury, how waived—In actions arising
on contract, and by permission of the court in other
actions, any party thereto may waive a jury trial in
the manner following:

1. By fail'ing to appear at the trial;
2. By written consent, by the party or his attor-
ney, filed with the clerk;

3. By oral consent in open court, entered in the
minutes. (4184) [7814]

The waiver of a jury when a cause is ecalled for trial
is a waiver only' as to issues then formed (53-236, 56+
117). A walver on the first trial of an action in eject-
ment is not a waiver of a second trial under the statute
(66-152, 684972). The court may in its discretion in
actions other than on contract disregard a waiver of a
jury by the parties. A walver not vet acted upon may be
withdrawn with the consent of the court. A walver
a.greed to with reference to the exigencies of a par-
ticular term will not be extended to a subsequent term
\78-342, 81+14). In an action of a legal nature the par-
tles may agree, the court consenting, that a part of the
isﬂsues be tried by the court and a part by the jury (40—
375, 42-84), The modes of waiving a jury prescribed by
the statute are not exclusive. Waiver by conduet is not
favored (19-132, 99; 78-342, 81414; 85-118, 88+43%). A
party waives all right to a jury trial by consenting, on
the call of the calendar, that the case be sect down as a
court case (45-215, 474789): by proceedlng to trial be-
fgre the court without objection (7-414, 328; 21-398; 5d-—
47, 55+82%; 70-8%, 724817); by consentling to 2 reference
(19-132, 99; 36-302, 304813); by consenting that the jury
be discharged and the case submitted to the court (66—
300. 6841083). A motion by each party that a verdict
be directed in his favor cannot be construed as a walver
of the right to have the facts passed upon by the jury
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or a8 an agreement to submit them to the trial judge in
case the motion is denied (94309, 10246%4, See 66-309,
6841093; 85-118, 884438). Bringing an action for rescla-
slon on the ground of fraud is not a waiver of the right
to bring a separate action for damages and have them
agsessed by a jury (47-131, 49+688).

Where plaintiff's counsel on the c¢all of the trial cal-
endar acquiesces in a2 case being marked for the court
calencar, and thereafter requests resetting of the case
Ad 4 court case, and laler eonsonts to the case being set
as the last e¢ass on the court calender, he waives a jury
trial.  160-414, 2004481,

TRIAL BY THE COURT

9311. Decision, how and when made—When an issue
of fact has been tried by the court, the decision shall
be in writing, the facts found and the conclusions of
law shall be separately stated, and judgment shall be
entered accordingly. All questions of fact and law,
and all motions and matters submitted to a judge for
his decision, shall be disposed of and his decision filed
with the clerk within five months after such sub-
mission, unless sickness or casualty shall prevent, or
the time be extended by written consent of the parties.
And no part of the salary of any judge shall be paid
vnless the voucher therefor be accompanied by a cer-
tificate of the judge that he has fully complied with
the requirements of this section. (4185) [7815]

FINDINGS AND CONCLUSIONS

1. Definlijons nnd distinctlons—The findings of fact
and conclusions of law together constitute the decision of
the court (28-330, 94876; 69-491, T2469%4). They are not
the judgment of the court (69-491, 724694). but rather the
authorization or, basis of the judgment (33-348, 23+308;
69-491, 72+694. 'See 25-362), A memorandum attached
to, but not expressly made part of, the order or decision,
may be referred to when it furnishes a “gontrollfng rea-
gon for the court's decision,” but not to Impeach or con-
tradict express findings of tact, or concluglons neces-
sarily following from the decision (97-135, 106+108).

Section applies to all issues of fact tried in the dis-
triet court without a jury, and consequently in every
such case, however arising, which is tried and disposed
of on the merits, there must be a decigion in writlng,
stating separately the findings of fact and conclusions
ol law. 156-422, 1954140,

Findings of fact. 157-102, 1954637,

Applies only to civil actions. 161—422, 2014933

The fallure to file Andings made by a district judge
until the day after he ceased to hold office did not affect
the validity of the findings. 163-294, 204438.

Findings should emhrace only ultilmate faects which
relate to the issues to he tried, and should not inter-
mingle evidentiary facta. 163-294, 2043438

Under the provisions of testator's will and the issues
and proofs, appellant was entitled to specific findings as
to the income of the ¢ntire estate and the disbursements
thereof up to the time of the death of testator's surviv-
ing widow; she belng entitled to the income of the
entire estate during her nataral life, 166-315, 2074629
H;}-’. Object of mintute—3-311, 217; 68-454, T14+676; 180+
3. When findinga nccessnry—Whenever the main
issues of fact in an action are tried by the court findings
of fact must be made (68=-1, 704776, Hee T4-371, T74221).
It is not alone lssues made by the pleadings on which
findings must be made. If the parties by c¢onsent or
without objection litigate issues not made by the plead-
ings it is the duty of the court to make findings on such
issues (282238, 94707; 38-479, 384490; 40-31, 41+240; 40-176,
414925; 44451, 47450; 46-10, 481416 46-369, 494127; 50438,
524913; 51-162, 534196), and to order judgment accord-
ingly, granting as full measure of rellief as If the issues
had been made by the pleadings (G1-346, 634+713). Tt is
not necessary to make findings as to immaterial issues
{3-45, 17; 4-32, 15): a9 to facts admitted by the pleadings
(3—45, 17; 5-409, 332; 26-433, 441113; 74-1, 76+785); or
when judgment is ordered on demurrer (5-409, 332); or
as the basis of an interlocutory order {(42-112, 434794,
T0-66, 7T24816; 73-203, 7541116; B4-144, 864872; 86-1,
9043; S8-105, 924522). If the action is dismissed by the
court for insufficiency of the evidence to warrant findings
ant judgment for the plaintliff findings are unnecessary
(24-4; 47-546, 504+612), But a court has no right to dis-
miss an action without findings on the ground that the
plaintiff has failed to establish a cause of action. except
where the evidence adduced by the plaintiff wonld not
have justified findings In his favor (58-233, 59+1009; 66—
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72, 684771; 78475, 814526; 80-139, 83441; 50497, 974879;
95-127, 10341017; 95-301, 1044242). Where the court ex-
pressly declines to pass on a question of fact jnvolved,
it is unnecessary after decision flied, to apply for amend-
ed findings covering the question (103-12%, 1144651).
See 148-367, 1824438,

4. Waiver of findings—68-1, T0+776.

5. Nature of fancts to be fonundi—The facts which the
court must find and state separately are the ultimate,
issuable facts—the facts put in issue by the pleadings
or actually litigated as issuable facta by consent or
without objection (2-134, 110; 31-325, 17+863: 36-278,
304+880; 46467, 494230; 68-1, T04+776; 93-485, 1014655).
The findings should not contain evidentiary faects, argu-
ment, explanation, or comment of any kind (20-382, 334;
33348, 224308; 36-276, 204880; 46-467, 494230; 79-354,
§2+649). The test ig, would they be sufficient to author-
ize a judgment if presented in the form of a speclal ver-
dict  (36-276, 30+880). They must include all the facts
essential to the judgment and on which it 1s based (4—
32, 15; 45-290, 47+805; 46-338, 48+1109), They must be so
full that the facts on which the judgment rests may be
ascertained with clearness without resort to the evi-
dence (45-290, 471+805). See 121-285, 1414186 122-17, 1414
789; 122-97, 14341; 128-5, 1504216, 131-249, 15441072; 132—
144, 15541038; 132-160, 1564268; 132-321, 1564348; 134-
468, 1584787; 135—444, 1614165.

G, Sufficiency of particular findings—When in a plead-
ing facts are specifically set forth, which, 1f established,
would entitle a party to relief as a legal conclusion, a
finding by the court of the truth of the allegations in
the pleading js sufficient (30-433, 154873%; 31-77, 16+493;
47-37. 494406; 52-51, 5311023; 52-203, 5341114; 68454, T4
676; 93-411, 1014619), But a finding that the allegations
of the complaint are true is insufficient if there are issues
formed on new matter in the answer (55-334, 5641117).
Where the complaint dees not state facts sufflcient to
constitute a cause of action a finding that the allega-
tions of the complaint are true is not sufficient to sup-
port a judgment for the plaintiff (30-433, 154873). A
finding that all the “material” allegations of the com-
plaint are true is insufficient {(68-454, 713+676), A find-
ing “that the allegations of fact in the complalnt are
not proved” iz sufficient to sustain a judgment for the
defendant (33-417, 234858)., A general finding that each
and all of the allegations of the complaint are untrue is
equivalent to a special findlng as to each allegation that
it Is untrue (76-450, 794531). A finding by the court that
the allegations of the complaint are not established by
the evidence is equivalent te a general finding that the
facts are not as alleged (44-132, 464236). A finding that
there is no.evidence as to a particular issue 18 a finding
apainst the party having the affirmative of the issue (46—
321, 4841129). A finding that the party on whom the
burden rests has not proved false representations nega-
tives such representations (20-382, 234). Cited (110-501,
126+133; 127-502, 150+187),

7. Findings and conclusions must he sinted separaie-
1y—3-83, 41; 3-225, 154, 3-311, 217; 20-382, 334; 1954140,

8. Effeect of findinzg a fact as a conclusion of lawe——
49-111, 514816; 54-6, 554736; 59-468, 614560; 81-64, 834+497;
84-254, 874782, ’

9. Findings must he definite and specifie—28-93, 94+585.

10, Findings must ecover all the issues—4G-308, 484
1122; 48-325, 514218.

«1l. Findings must be within the issues—25-52: 46—
36%. 494127; 51-48, 524985; bB5-235, 564828; 58-385, 594
1038, 77428, 804364; 137-71, 16241054,

12, Effect of finding only evidentiary facts—A judg-
ment based on findings of evidence as distingulshed
from issuable facts cannot he sustained (35-348, 231308,
34-426, 264233; 89-11, 334702; 89-147, 94.1434), All the
issuable facts must be found directly and not inferential-
ly, Tt is insufficient to find the evidentiary facts from
which the issuable facts might be inferred (28-92, 94585;
33-348, 234+308; 43-389, 4651842; 46-338, 4841109; 60-491,
6241127).

13, Judgment must be justified by the findings—The
findings are the sole authority for the judgment and
constitute the basis on which it must rest. If the judg-
ment is not justified by the findings the objection may
be raised for the first time on appeal (28-93, 9%;685;
30-433, 154873; 33-348, 231308; 34—426, 264233; 39-11, 384+
702; 43-38%, 454842; 44-159, 464295; 45-290, 474805; 79—
488, 82+976; 89-147, 944434). The supreme couri cannot
draw inferences of fact in order io sustain a judgment
(53-398, 554560). See 135-444, 1614165; 148-367, 1824438,

14, Construction of findingp—40-489, 4243%5;: 46-467,
49+230; T74-1. 7T64785; 80-462, 834442; 81-388, 84.186; 84—
109, §64804; 88-28, 924500; 92-167, 994803; 1954140).

15, Dy whom made—(Only the judge who tried the
cause can make or amend findings. There is no excep-
lion in the case of death or termination of office (55-334,
66+41117; 73-58, 754756). After an action was tried but
before it was decided the county wherein it was tried
was attached to a different judicial district., Held, that
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the judge who tried the action was authorized to render
a decision (T74-34b6, 774+214).

16, When findings become part of record—58-72, 594
828; 1954140, -

3;7. Time within which findings must he filed—5-2%4,
232,

18, See in General—122-59, 14141105; 122-295, 1424710;
122-448, 1424876; 122-510, 142+885; 123-231, 1434728; 126-
322, 1474107; 126-445, 1484302; 129-181, 1514970; 129-380,
1524774; 129-460, 1524872; 130-450, 1534874; 130-530, 1524
866; 131-17, 1544512; 134-276, 1594567; 137-5, 162+679.

9312. Proceedings on decision of issue of law—On
the trial of an issue of law, the plaintiff, if the decision
be in his favor, may proceed as in the case of the de-
fendant’s failure to answer after being personally
served with the summons. If in such case the deeision
be in favor of the defendant, and the taking of an
account or the proof of any fact is necessary to enable
the court to complete the judgment, a reference may
be ordered. (4186) [7816]

2-50, 37: 6§1-534, 63+1111; 126-370, 1484306.

9313. Court always open—Decisions out of term—
The court shall always be open for the transaction of
business, for the entries of judgments and orders, and
for the hearing and determination of all matters
brought before it, exeept the trial of issues of fact.
When any matter is heard, a decision may be made
out of term, and such decision may be an order or a
direction that an order or judgment be entered, and
upon filing the same with the clerk of the county
where the action or proceeding is pending an order or
judgment, as the ease may require, shall be entered
by him in conformity therewith. When an order or
decision is filed, the clerk shall forthwith mail notice
thereof to the attorneys of record in such case, but
such notice shall not limit the time for taking an ap-
peal or other proceeding on such order or decision
(4187) [7817]

Court always open (11-271, 184; 53-232, 5441118; 64-
226, 664560; 86-46, 90+126). Orders and directions for
orders distingunished {(12-437, 326; 25-362). Court tom-
missioner (131-129, 1544748: 147-3, 179+370).

9314. Trial unfinished at end of term-—When the
trial of any action or proceeding, or of an indictment,
is not concluded at the expiration of the term in which
it was begun, it may be concluded; and all proceedings
may be had in the case in the same manner and with
like effect as if it had been concluded within such term.
(4188) [7818]

9315. Trial in vacation by consent—With consent of
parties the court may try and decide issues of law or
fact in wvacation, and thereupon judgment may be
rendered at any time with the same effect as upon
issues tried in term time. (4189) [7819]

TRIAL BY REFEREES

9316. Reference by consent—Fees when paid by the
County—By consent of the parties to any eivil action
or proceeding, the court may appoint one or more
referees, not exceeding three in number:

1. To try any or all of the issues therein, whether
of law or of fact, except in an action for divorce, and
to report judgment thereon;

2. To ascertain and report any fact involved therein;

3. To take and report the evidence therein.

‘Whenever, in such cases, the court shall state in
the order of appointment that the reference is made
necessary by press of business, the fees of the referee,
as taxed and allowed by the court, shall be paid out
of the County treasury, as the salaries of county of-
ficers are paid. (R. L. 05 § 4180, G. 8. ’13 § 7820,
amended '21 ¢. 279, § 2)
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Constitutional ¢5-78, 58; 19-132,799),
reference must be expliclt (19-132, 89).

9317. Compulsory reference, when—In like actions
and proceedings the court may also direct a reference,
without the consent of parties:

1. When the trial of an issue of fact, in a case of
equitable nature, involves the examination of a long
account on either side, in which case the referee may
be directed to hear and decide the whole issue, or to
report upon any specific question of fact involved;

2. When the taking of an account is necessary for
the information of the court before judgment, or for
carrying a judgment or order into effect;

3. When a question of faet, other than those raised
by the pleadings, arises upon motion or otherwise in
any stage of the case;

4. In a special proceeding of a civil nature, when
it i3 necessary for the information of the court. (4191)
[7821]

A compulsory reference In a legal actlon cannot he
ordered simply because a leng account is involved (19—~
132, 99; 35-380, 29440); otherwise In an equitable action

Consent to a

(35~380, 29+49; 61-43, 634+3)., Under subd. 3 (81-348,
84.446),
9318. Selection of referees—Majority may act—If

the parties do not agree upon the persons to be ap-
pointed, the selection shall be made by the court from
the resident electors of the state. If two be ap-
pointed, they shall meet and act together; if three, all
shall meet, but two may de any act which might be
done by all. (4192) [7822]

9319. Trial and report—Powers—Effect of report—
Trials by referee shall be conducted in the same man-
ner and upon like notice as trials by the court. Ref-
erees shall have all the powers of the court to pre-
serve order, amend the pleadings, grant adjournments,
and enforce the attendance of witnesses. Their rul-
ings and decisions may be reviewed in the same man-
ner, and not otherwise, and they may settle a case or
bill of exceptions, but they shall not entertain a mo-
tion for a new trial. The report of referees to try
and determine the whole issue shall state the facts
and conclusions of law separately, and stand as the
decision of the eourt, upon which judgment may be
entered in the same manner. If the reference be to
report facts, the report shall have the effect of a
special verdict. When the report is set aside or a
new trial is granted, the case shall stand as though
no reference had been ordered. (4193) [7823]

Where by order of refercnce the whole issues are re-
ferred the referee s substituted for the court. The trial
18 to be conducted in the same manner as a trial by the
court and the referee's report stands as the decision of
the court. He must make findings in the same manner
a5 the court (20-382, 334; 50470, 524918; 86-177, $03+416).
He must find on all the material issues (2-184, 110;
19-396, 242; 20-382. 334, 50=470, 524918), but must not
g0 bevond them (18-176, 163: 25-52; 50-470, 523918). He
need not find on immaterial issues or facts admitted by
the pleadings (3-45, 17). He must follow a stipulation
of the parties as to the facts (17-231, 207). He must
state his findings of fact and conclusions of law sep-
arately (2-134, 110, 3-83, 41; 3-311, 217; 20-382, 334).
He may dismiss an action on the trial for failure of
proof or other cause in the same manner as the court
(10-443, 384). His control over the order of proof is
the same as that of the court and the rules of evidence
and the rules governing the examination and cross-
examination of witnesses are the same as on a trial
before the court (12-502, 406). He may re-open a case
for further evidence (5-201, 160). Where all the issues
are submitted to him he must report a judgment, that
is., he must specify in his conclusions of law the exact
nature of the judgment to which the successful party
is entitled and order its entry (8-265, 231; 22-82). He
does not lose jurlsdiction by the mere fact of filing his
findings of fact and conclusions of law. He has author-
ity to revise and omend his findings and conclusions
to the same extent possessed by a trial court, until
judgment has been entered or until he has been re-
moved as such referee by the court (86-177, 804316).
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Judgment may be entered by the clerk om the report
of the referee¢ as of course and without notice (12~60,
27: 16-38, 24). In entering judgment the clerk must
follow the report with strictness (63-491, 721694, Se¢e
12-60, 27). If the judgment entered by the clerk is not
authorized by the report the proper remedy is an appll-
cation to the court for a correction and not an appeal
from the judgment (12-60, 27). See 151-336, 1864809,

Disbarment proceedings. 2094870,
GENERAL PROVISIONS

9320. Minors may be excluded, when—When a cause
of a scandalous or obscene nature is to be tried, the
court or referee may exclude from the courtroom all
minors whose presence is not necessary as parties or
witnesses. (4194) [7824] )

9321, Dismissal for delay—That any distriet court
may dismiss, upon its own or upen the motion of either
party, after such notice as the court shall in each
case prescribe, any and all actions or proceedings pend-
ing therein in which issue shall have been joined and
which shall not be brought to trial within five (5)
years from and after the commencement of each action
or proceeding. ('19 e. 656 § 1}

Does not affect the Inherent power of the district court

to dismisgs an action for plaintiffs failure to prosecute
it with due ditlegnce. 156-36Z, 1043777,

9322. Dismissal of action—An action may be dis-
missed, without a final determination of its merits, in
the following cases: .

1. By the plaintiff at any time before the trial be-
gins, if a provisional remedy has not been allowed, or
a counterclaim made or other affirmative relief de-
manded in the answer: Provided, that an action on the
same cause of action against any defendant shall not
be dismissed more than once without the written econ-
sent of the defendant or an order of the court on notice
and cause shown;

2. By either party, with the written consent of the
other, or by the court upon the application of either
party after notice to the other and sufficient cause
shown, at any time before trial;

3. By the court where, upon the trial and before
the final submission of the case, the plaintiff abandons
it, or fails to substantiate or establish his cause of
action or right to recover;

4, By the court when the plaintiff fails to appear
on the trial, and the defendant appears and asks for
the dismissal;

5. By the court on the application of some of the
defendants, when there are others whom the plaintiff
fails to prosecute with diligence.

All other modes of dismissing an action are abol-
ished. The dismissal mentioned in the first two sub-
divisions is made by an entry in the clerk’s register
and notice to the adverse party. In all cases other
than those mentioned in this section, the judgment
shall be rendered on the merits. (4195) [7825]

4. In mgeneral.

156-422, 1854140, note under § 9311; 165-482, 2054883,
166-507, 2034408,

Tpon an uncontradicted affidavit as to the existence of
a foreign statute, the court was Justified in dismissing
the actlon, although by virtue of an unverified reply the
existence of the statute was in Ilssue in the case. 21243,

Cited (104-84, 1164205; 116-40, 133467. See 106-353,
119457, cited under § 7497).

1. Dismissal by plalntilf before trial—At any time be-
fore trial the plaintiff may dismiss his action, at least
once. If a provisional remedy has not been allowed or
counterclaim made or aflirmative relief demanded in
the answer (1-179, 153; 37—485, 35+273; 40-132, 414156).
He may do so upon an appeal from a justice court (1—
179, 163), and after & new trial is granted (37-485, 35+
273). He may dismiss his action without the consent of
his attorney (86-480, 91412 111-183, 1264+731). The
phrase “before the trial” means before the commence-
ment of the trial and not before the final submission
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of the case to the court or jury (31-329, 174863, See
2-50, 37), When a cause has been called for trial in
its order, and a Jjury has heen called to try the cause,
the trial has begun, even though the jury has not been
sworn (23-186). Merely calling a cause for trial is
not the commencement of a trial (see 25-534; 44-400,
46+850). To constitute aflirmative relief the answer must
be in the nature of a crossg-action. Relief which is
simply conditioned on recovery by plainliff is not affirm-
ative (40-132, 414156, See 54-157, 554928). A demand
for affirmative reliei without allegations of facts author-
izing it is not encugh to defeat the right to a dismissal
(36-313, 304+814). Where defendant pleads & counter-
elaim plaintiff cannot dismiss as of right (22-92). 1In
an action of claim and delivery where the property is
taken by plaintiff and returned to defendant on a proper
bond a provisional remedy has been allowed (18-82, 65).
The rule is otherwise if the property is not taken by
plaintiff (14-4%1, 368). Where in an action to recover
personal property defendant obtained an order of in-
terpleader and the appointment of a receiver to take
passession of the property the gquestion whether plain-
tiff could dismiss of right was raised but not determined
(31-276, 1746173, Plaintiff cannet dismiss as of right
after demurrer and the due submission by both parties
of the issues presented thereby to the court (89-257, 944
R887). The entry of dismissal may be made either by
the clerk at the request of the plaintiff or by the at-
torney of the plaintiff (14-491, 368: 45-102, 474462). Tt
is not necessary that there should be an entry of judg-
ment or payment of costs (14-491, 368, 37-368, 34+89§;
45-102, 474+462; 48-18, 5041018), An entry In the clerk's
register signed by the plaintiff's attorney that, “The
above action is hereby dismissed" is sufficient (45-192,
474462). The proviso in the statute against more than
one dismissal as of right is merely prohibitory and a
dismissal forbidden thereby does not in itself operatfe as
a determination of the action on the merits (52-127,
53+1068). Where defendant has obtained a decision or
verdict on the merits, plaintiff cannot, as matter of right,
after oObtaining an order_ granting a new trial, dismiss
to the prejudice of defendant's right to review the order
on appeal (i04-517, 1164107). See 123-532, 1444137,

2, Dismissal by court before trial-—2-50, 37; 6-672, 406;
44400, 464850; 149-221, 1834145,

2. Diamissal by conment hefore trinl—14-.333, 256; 17—
48, 31: 20-408, 360; 22-1; 30-156, 144794; 39-398, 404+267;
41-477, 434329; 51-153, 534199,

4, Voluntary nonsuit—Tha right of a plaintiff to take
a voluntary monsuit or in the language of the statute
to ‘“abandon” his action is not well defined by the de-
cisions (see 30-501, 164401), Tt is settled that if the
plaintiff asks the court to be permitted to take a dis-
missal it is discretionary with the court to grant or
deny the application (48-1, 50+828; 81-27%, 8311089, See
51-15, 533477; 57-338 594346). See 124498, 1453380;
126-15, 147+670; 126-108, 1474+832; 127443, 1493667; 133-
435, 1584711; 152-419, 13841014,

5. DPismissal for failure to prove cnuse of action—
The statutory dismissal for failure of proof is the same
as & common law nonsuit (88-349, 934117). The prac-
tice of ordering a nonsuit for this cause is the same
whether the cause is being trled by court, referees or
Jury (19-443, 384, 22-287; 24—434; 26384, 44620; 31--414,
184143; 47-546, 504+612; 58-233, 59+1009). The right is
properly regarded as a corollary of the right to grant
& new trial. If it is perfecily obvious that the court
cannot permit a verdict for the plaintiff to sgtand there
is no good reason for giving the jury an opportunity
to ind such a verdict. Hence the right to take the case
from the jury and dispose of It summarily by a dis-
missal (see 42-5, 434+483). The right to order a dis-
misgal involves the duty to do sS¢o. A motion for a
dismissal is not addressed to the discretion of the court
(62-455, 6441146, See 61-499, 6341034). It is the duly
of the court to order a dismissal: (1) When the evi-
dence discloses some fact which, as a matter of law,
defeats plaintiff’s right to recover (46-5, 484406; 50-320,
624642, 62-128, 644143; 89-77, 934901); (2) when plaintiff
falls to produce any evidence of some fact essen-
tial to his cause of action (19-443, 384; 24-434:; 26-384,
44620); (3) when plaintiff fails to prove any or all the
essential facts of his cause of action by evidence which
could reasonably satisfy the jury and it would conse-
quently be the obvious duty of the court to set aside
a verdict in his favor as not justified by the evidence
{18-316, 285; 19-443, 384; 26-384, 44620; 30-482, 16+266);
(4) when the evidence in favor of defendant so mani-
iestly preponderates that it would be the obvious duty
of the court to set aside a verdict for plaintiff as not
justified by the evidence {see 18-316. 285; 38-394, 384
100); (8) when there is a fatal variance (22-44%; 09-
329, 61+328; 60-346, 62+391). But the relief sought la
no part of the cause of action and does not de-
termine its character. If plaintiff makes out a cause
of action, either legal or equitable, within the al-
legations of his e¢omplaint, he cannot be nonsuited
(30-316, 15+254; 21-239, 174385). If there 1s some evi-
dence tending to prove all the essential facts of a
cause of action and on all the evidence adduced the
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court or jury might reasonably find either for plaintif
or defendant it is error to dismiss the case when plain-
tiff rests (34-397, 264+8; 35-84, 271305; 39-254, 39.1488;
56-460, 57+1132; 58-233, 5941009; 60-336, 624392; 66-72,
G84+7T71; T8-475, BI452f; 80-1%9, 83441; 99—43, 954578: 90—
497, 97438795 95-127, 10341017). The mere fact that there
is a preponderahce of evidence in favor of defendant
dges not authorize a dismissal (38-394, 384100). When
plaintiff has established a cause of action for nominal
damages it is error te dismiss where the recovery of
nominal damages would carry costs (36-122, 30.+438; 37-
537, 354+8379; 43-459, 464866, See 66-540, 68+181), Effect
of evidence on motion (23-34; 26-384, 4+620; 56—460, 5T+
1132; 62-455, 6441140). When there is a counterclaim
pleaded (33-438, 234862). Admitting additional evidence
to defeat motion discretionary (8286, 252; 8-381, 3318;
62-60, 644958). When motion may be made (26-384, 44
620; 36-106, 304402; 38-394, 38+4100). 'When there are
several parties (31-268, 174387; 50-21, 52439%0; 56-8, 674
160; 61-299, 634+723). When all the issues are not sub-
mitted to a jury (31-414, 134143), Motion by intervener
(84-200, 874611), Error in denying motion cured by
evidence subsequently introduced (16-182, 161; 22-287;
27303, TrZ68; 33185, 20191; 62-810, 641503; G66-483, 691
619; T70-102, 724+841), Action cannot be dismissed by
court without verdict or findings of fact, unlesz evidence
would not sustain verdict or findings for plaintiff (106-
310, 1194244). See 135-471, 16041032; 145-276, 1774131,
152-557, 1884735, 19541490,

6. Dismissal for fajlure of plainti® to appenr—44-4438,
47452; 67-111, 694700,

7. Other modes of dismissal abholished—20-408, 3860;
52-127, 53+1068. .

8. Effeet of dismisynl—A dismiszal extinguishes ac-
tion (105-106, 1174244; 128-50, 1504397),

f#. Sec in general—Vacating judgment of dismissal
(122-335, 1424818; 123-17, 142+930; 124-421, 1454173; 127-
421, 1494+737; 12866, 1504+222; 124-464, 1574+327).

10. Dismissnl against codefendant.

Appellant cannot question the dismissal of the action
as against its codefendant in whose favor a verdict had
been returned and against whom appellant had asserted
no c¢laim, 168-136, 1861929,

11, Stipulation of parties,

The rule that, upon satisfying a judgment for the
conversion of chattels, the title vests in the defendant,
is without application where, in an action brought
against him, the owner of chattels sets up a counter-
claim for damages for plaintiff'’s alleged conversion of
the property, and plaintiff denies the conversion. a:nd
the parties stipulate for a dismissal of their respective
causes of actlen with prejudice and, pursuant to the
stipulation, judgment of dismissal is entered. 161-135,
202471,

12, Counterelnims,

It was error {o dismiss the counterclaim without mak-
ing findings upon the issues presented. 162-328, 2024734,

12. Divoree cases,

Either party to a divorce proceeding, who asks for an
absolute divorce, may withdraw the demand any time
before the decree is granted. After such withdrawal,
the court has no authority to grant a divorce to such
party. 164-102, 2044915, :

14, Upon the trial and before final suhmission,

2094907,

If the evidence when both parties rested justified find-
ings for plaintiff, no reversible error can be asserted
upon the court’s refusal to dismiss when plaintlff rested.
164-105, 2044550,

The error, if any, in danying a motion to dismiss made
when plaintiff rests is cured where the evidence at the
end of the trial, taken as whole, Is sufficient to sustain
findings for plalntiff. 2114673.

9323. Offer of judgment—Costs—At least ten days
before the term at which any civil action shall stand
for trial the defendant may serve on the adverse party
an offer to allow judgment to be taken against him for
the sum, or property, or to the effeet therein specified,
with costs then acerued. If within ten days there-
after such party shall give notice that the offer is
accepted, he may file the same, with proof of such
notice, and thereupon the clerk shall enter judgment
accordingly. Otherwise the offer shall be deemed
withdrawn, and evidence thereof shall not be given;
and if a more favorable judgment be not recovered no
costs shall be allowed, but those of the defendant shall
be taxed in his favor. (4196) [7826]

12-186, 114; 23-61: 23-71; 38-26, 35+666; 51-341, 534644;
78-520, 814520; 84-267, 574846; 135-346, 160+366.
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9324. Tender of meney in lieu of judgment—If the
action be for the recovery of damages for a tort, in-
stead of the offer of judgment provided for in § 9323,
the defendant may tender a sum of money as damages
or compensation, together with costs then acerued. If
such tender be not accepted, the plaintiff shall have
no costs unless he recover more than the sum tendered;
and the defendant’s costs shall be deducted from the
recovery, or, if they exceed the recovery, he shall have
judgment for the excess. The fact of such tender
having been made shall not be pleaded or given in
evidence. (4197) [7827]

NEW TRIALS

9325. Grounds—Presumption on appeal—A verdict,
decision, or report may be vacated, and a new trial
granted, on motion of an aggrieved party, for any of
the following causes materially affecting his rights:

1. Irregularity in the proceedings of the court, ref-
eree, jury, or prevailing party, or any order or abuse
of discretion, whereby the moving party was deprived
of a fair trial;

2. Misccmduct of the jury or prevailing party;

3. Accident or surprise which could not have been
prevented by ordinary prudence;

4, Material evidence, newly discovered, which with
reasonable diligence could not have bheen found and
produced at the trial;

5. Excessive or insufficient damages, appearing to
have been given under the influence of passion or
prejudice;

6. Errors of law occurring at the trial, and either
excepted to at the time, or clearly assigned in the
notice of motion;

7. That the verdict, decision, or report is not justi-
fied by the evidence, or is contrary to law; but, unless
it be so expressly stated in the order granting a new
trial, it shall not be presumed, on appeal, to have been
made on the ground that the verdict, decision, or re-
port was not justified by the evidence. (4198) [7828]

THE S5TATUTE GENERALLY

See also notes under § 9285,

14. In general.

165-349, 2064457,

Where an appeal from an order establishing a carg-
way, s dismissed, there being no determination of the
merits of the controversey, there ls no basis fer & mo-
tion for o new trial, and when such motion is made, no
appeal lies from the order denying it. Dodge v. Bell,
37 Minn. 382, 34 N. W. 730, fellowed and applied.
155456, 1944379,

An order of the court granting a new trial leaves the
case ag if no trial had ever been had; and vpon an ap-
peal from an order denying a new trial after a second
trial, none of the proceedings at the first trial are be-
fore the court for review. 156—450, 1954488,

An order of the trial court denying a motion for new
trial on the pround of Irregularity in the proceedings of
the court and accident and surprlse, held not an abuse
of discreiion, 156—450, 1054488,

Where a party has trlied hia case on onéd theory of the
law and consented to its submission to the jury on that
theory, he cannot afterwards claim a new trial, at least
as a matter of right, on the ground that such theory
was erroneous. 158=31, 1964814,

A specification of error In the notice of a motion for
judgment or a new trial is waived If not renewed on
appeal, unless it involved jurisdiction over the subject-
matter of the litigation. 158=62, 196,811,

The issues as to ‘he warranty and a breach of it hav-
ing been settled in favor of defendant by the jury, the
new trial will eoncern only the amount of defendant's
damage; the issue alone not having been properly sub-
mitted to the jury. 158-309, 197,265

The reception of plaintiff’s Exhibit A in evidence, as
part of the cross-examination of the witness Fitzgerald,
was prejudicial error for which a new trial should be
had. 1585-384, 1974747,
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Record examined, and found not to disclese any re-
versible error either in the rulings as to the admissi-
bility or rejection of evidence, or in the charge. 160-6,
199+886.

When the findings are not sufficiently definite and
specific to satisfy a party, he should move for an amend-
ment of them rather than for a new trial. 160-264,
1994817,

Characteri?lng the testimony of a witness as “clear
and intelligible” deces not transgress the rule prohibit-
ing trial courts from singling out a particular witness
and charging as to hla credibility. 161-135, 2014537,

The court was within its discretion in confining the
new trial to the single lssue of damages. 162-436,
2334218,

The fact that a local newspaper published an article
at time of trial concerning the case i3 not sufficient
reason for new trial, when the opposing party and his
counsel are free from blame and no prejudice is shown.
163280, 2034985,

Under the record as it stands in this case, a new trial
should bhe granted on account of the omissions in the
proofs and findings. 163-422, 2044575,

‘The evidence showed that the grantee had been dam-
aged by the fraud, but the amount was not definitely
eatablished. On & new trial both parties should be per-
mitied to offer evidence on the question of damages.
164-367, 205+262,

Admission of evidence., 165--417, 2064725,

Certaln remarks made hy counsel for the plaintiff in
him argument to the jury, and the statement of the court
relatlve thereto, were not such as to reguire a new trial
upon the ground of misconduct of counsel, or as an in-
corrvect statement of the cevidence by the court. 166—46,
2074178,

Where a motion for a new trial {8 based upon a failure
of the evidence to sustain the verdict and such failure
ia elaimned to be due to the absence of proof of an essen-
tinl fact to establish Ilability, the application is not
addressed to the dlacrellonary power of the court, but
rests upon lepal prineiples and involves exclusively a
guestion of iaw. 167=168, 2084641,

In the absence of a request for a ruling, a mere oh-
jection to remarks ¢f counsel to jury in the argument
docs not present thelr effect for review upon appeal
2310456,

Where a motion for a new trial is made on specific
grounds, not Including the claim that the conclusions
of law are not sustained by the findings of faét, such
claim cannot be ralsed on an appeal from the order deny-
ing the meotion. Holmstrom v, Barstad, 147 Minn. 172,
178 N. W, 737, folliowed, 2104392,

There was no error in denying a new trial to enable
the insurer to try the case on a different theory.
21244561,

1. New trial :Ieﬂnml—37—382 344739; 60-212, 624272,

L. A regulation not n of power—12-388, 2§9;
57-443, 594634; 66-217, 68+973 :8—135 80+568; 81-333, 844
113; 94-421, 1034502,

3. Court may grant on Its own motion—78-135, 804868,

4. Applicahle to both legal and equitable actions—25—
234. 244; 26-301, 44+685; 28-251, 94756, 28-330, 9+876.

3. Motion n mntter of ril:ht—25 5568; 76-391, 794397;
84-314, 8T4919; 134=202, 15674499, 159+623

6. After trinl by couri-——When an action is tried by
the court without a jury a party may move for a new
trial and from the order made on his motion appeal to
the supreme court (27-143, 64773; 28-330, 91878y, But
this is not necessary in order to question on appeal the
sufficlency of the evidence to justify the findings (24~
15, 27-143, 64773: 31—455, 184450; 34416, 264237; 35-408,
294121). See 123-435, 14341124

7. After trinl by referece—The district court has pow-
er to grant g new trial when the action is tried by a
referee {12502, 406; 25-52; 44-304, 464354; 69-245, 72+78).
But a motion for a new trial is not necessary in order
to question on appeal the sufficlency of the evidence to
justify the findings (8-226, 195; 11-341, 241).

S. Of leas thon all the Insnesn—23-563; 32-445, 214472;

43-527, 46475: 44-278, 464364; 45-441, 484198: 56-364, 571
935: 83-505, B6+465: 122-463. 1484117: 126-375, 1481117;
131389, 1554891; 133-192, 158446,

0. Granted only for mnaterinl error—The Statute pro-
vides that a new trial may be granted for error “ma-
terially affecting” the rights of the aggrieved party
{20-139, 122). A new trial will not be granted for
a failure to assess merely nominal damages where no
question of permanent right is involved (31-421, 184145,
821; 37-537, 354379; 59-452, 614557; 64-511, 674631; 65—
540, 68+181). A new trial will not be granted even
where there i{s error If from the whole case It is ap-
parent that the result will not be changed (16-20, 8;
13~96, 79; 20-260, 234; 20419, 374; 21-99; 31-401, 184+105;
39—485, 40+013; 69-165 72+55) It will not be granted
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simply to enable a party to litigate a question not
raised by the pleadings (36-164, 3045649). The law does
not concern jtself with trifles and if the verdict is only
a trifle more or less than it ought to have been a new
trial will not be granted (35-300, 284510; 47--344, 504243,
58-505, 604342; 59-240, 61423; 68-531, 714705; 71-230, 73+
959, 744891). Technical! defects ought to he disregarded
after verdict (1-347, 257; 4-119, 78). It will not be
granted where record affirmatively shows error did not
result in prejudice (100-178, 1104969; 103-176, 1144750,
1154636). Rule that admission of incompetent evidence
is not ground for new trial, where fact which such evi-
dence tends to prove is shown by other competent evi-
dence, applies only where the other evidence conclu-
sively establishes fact-(98-414, 1084+301; 100-178, 1104969).
Failure or inability of reporter to furnish transcript of
evidence no ground for new trial (106-339, 115450).
Waiver of error (100-98, 1104346). Motion for new trial
as remedy for defendant unable to be present at trial
(115-439, 1324915; 123-325, 1434787).

FOR IRREGULARITY OR ABUSE OF DISCRETION

P, In general.

Remarks of the court held so prejudiciat to appellant
that a new trial should be had. 156-407, 1956439,

There was no misconduct of counsgel of the prevailing
party that calls for just eriticism. 166—424, 15954141,

The incompetency of a juror does not entitle the de-
feated party to a new trial as a matter of right. State
v. Durnam, 73 Minn. 150, 75 N. W. 1127, 157-374, 1864483,

10, Construetion of subd, 1—19-132, 99: 27—415, 64705,
8+148; 35-379, 281027; 36-106, 304402; 43-230, 454238, 67—
443, 594534; 64-61, 664132: 4304, G74+216; 94-461, 1034
334; 122-301, 1424812; 122-343, 14248148; 125-291, 14641104;
1265-520, 1471273; 129-14, 151+408; 1944617; 195+4l; 136~
155, 16144090,

11, Improper remarks of court—7—421, 336; 17-188, 162;

21-187; 28-351; 36-114, 304404; 47-414, BO4471l; 51-358,
53+874; 61—467, 63+1096; 62-402, 64+1136; 62-474, 65+63;
70-453, 73+253; 74381, 77+293; B84-357, B74H35; 87-388,

924230 88175, 924+965; 88-263, 924976; 91-345, oB196; 95—
240, 10341025; 122-302, 1424812; 122-343, 1424816,

12, Other misconduct—3-262, 181; 6-235, 155;
184449; 46-212, 48+409; 122344, 1424516,

FOR MISCONDUCT OF THE JURY

1244, In general.

164-446, 20564371; 167-84, 2084546. ;

The attack upon the verdict as being of the quotient
variety fails because there is no showing that, in ad-
vance of the computation made by the jurors to ascer-
tain the average of sums suggested one by each of them,
there was an agreement to be bound by the result.
163—-218, 2031958,

A claim of misconduct on the part of one of the jurors,
who conversed with one of the at:orneys during the
progress of (ke trial, is witheut foundatlion, 166-7,
2064934, .

The recora falls
210455.

13, Discretionary—23-178;
T60; 142-102, 1704919,

14, Motion distavored—4—438, 340, 20-135, 122; 23-325;
80-177, 83+135.

13, Necessity of -objeetion omn the trial—20-357, 13+
%?3: 41-223, 4342; 57-307, 594+199; 61—467, 6341096; 87-40,

+1.

16. Presumption of prejundice——Burden of proof—23—
326; 29-5, 114112; 52-320, 544187; 6814, 704796; T0-b, 724
733; 80177, 834+135; 87—40, 9141; 103204, 1144654, 837.

17, Affidavits on motlon—The affidavits of jurors as
to what transpired in the juryroom cannot be received
to impegch their verdict (1-156, 131; 13-386, 358; 16-282,
249; 17-241, 218; 26-183, 24494, 683; 26-505, 54680; 27-108,

31-504,

to show misconduct of a Juror.

8740, 51+1; 124-261, 1444

64456G; 45-177, 474+720; 47-295, 504199; 52-164, 5H341072;
68-14, T0+795; 68—424, 71+616; 70-b, 724733; T73-150, 162,
T641127). Affidavits of jurors are inadmissible to show

misconduct in the officer having them in charge (13-
386, 358; 47-295, 50419%). But the affidavit of such
officer may be received to show misconduct in the jury
(26-505, b1680). Affitavits of jurors as to what transpired
in the jury-room or to occurrences outside the jury-room
during the course of trial may be received to support
their verdict (1-166, 131; 20-378, 330; 45--177, 474720; 52—
164, 653+1072; 68-14, 704795). Affidavits of jurors respect-
ing matters occurring outside the jury-room during the
progress of the trial are admissible to impeach thelr
verdict (70-5, 724733; 80-177, 834135; B83-422, 86441T).
Affidavits of persons other than jurors are ad-
missible to impeach the verdict provided they relate to
acts of the jury showing misconduct (26-505, 54680; 68—
14, 704795). They are inadmissible, however, if they
relate to statements of jurors (1-156, 181; 52-164, 53+
1072; 68-14, 704795): except for purpeses of impeachment
(52-164, §5341072). See 156-180, 148451;: 134-13, 158+1070.

18, Separation of the jury—3-427, 313; 3-444, 329; 6-82,
32; 13-370, 343; 16-178, 157; 23-291; 41-104, 424786; 59—
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514, 613677; 73-150, 162, 7541127; 87—40,
974652; 124-515, 145+4385; 125-399, 147+430.
19. Drinking intexicating liquors—16-178, 157; 43-196,
454152; 57425, 594400; 87-10, 5141, 88-175, 921085; 130—
206, 1534526.
20, Visiting Jocus in quo—19-271, 230; 23-325; Hh2-164,
5341072; 52-329, 541187; 70-5. 724733; 80-177, 834135; 83—

9141; 91-148,

473 964417; 88-490, 93+89%; 196-48, 1474716 126-163,
148461,

21, Unauthorized communicntiions with jury—3-262,
181; 22-6; 22-306; 29-5, 114112; 31-504, 184-4495; 45-177,

474+720; 61-467, 634+1086.

22. Other misconduct—1-156, 121; 4438, 240, 6-82, 32;
12—434. 319; 30-378, 330; 26-505, 54680 27-108, §{456; 41—
223, 4342; 42-350, 444123; 57-307, 594199: 950-7, 951578;
102-81, 1124875, 1081; 102-346, 113+690. ‘Where prevailing
party attempts to corrupt or improperly influence a
juror, new 1trial should be granted, withoul reference
to whether attempt was successful (103-204, 1144654;

837). See 121-326, 1414300; 124-260, 1444550,
FOR MISCONDUCT OF COUNSEL
2214, Is meneral.

Alleged misconduct of counsel for defendant was not
sufficient to warrani a new trial. 155-489, 19445.

Where it appears that a seemiungly excessive verdict
probably was contributed to by misconduct of the pre-
vailing party, this court will order a new trial in the
interest of " orderly administration of justice. 157-83,
1954794,

There was ne prejudicial misconduct on the part of
plaintiff's attorney. 158-136, 1064925,

An improper statement of counsel in his argument to
the jury does not require a new trial unless it results
in ar excites prejudice. 159-370, 1994108,

The qualified members of the court are equally di-
vided as to whether the improper remarks of plaintiff's
counsel in his argument to the jury constituted such
misconduct that a new trial should be granted, and
iggrggore the decision of the trial court stands. 159-410,

+87.

There was no misconduct of counsel calling for a new
trial. 101-304, 2014551,

There was no abuse of judicial discretion in refusing
to grant a new trial on the ground of the alleged mis-
cz;(and;out of counsel for the prevailing party, 162-369,

3450,

Whether a new trial should be granted on account of
improper remarks In the argument to the jury rests
largely in the discretlon of the trial court. 165-241,
2064393, .

The recnrd fails to suppert an assignment of error of
misconduct of counsel in his argument to the jury.
167-263, 20944.

Misconduct of counsel ag disclesed in the opinion is
not sufficient to justify granting a new trial. 167-369,
209433

Record held insufficient to support the claim that
plaintiff's counsel had improperly disclosed to the jury
the existence of liability insurance being carried by de-
fendant. 2104396,

There was no misconduct of counsel in asking a cer-
tain question of prospective jurors, nor in ascertaining
from defendant that it was without insurance on the
automobile that caused the injuries for which a recovery
was sought, 2104997, ’

Argument of counsel to jury held not to constitute
misconduct requiring a new trlal. 2114309,

Upon the record made, the defendants cannot take
advantage of (he misconduct of plaintiff's counsel in
asking a question designed to inform the jury that one
of the defendants was protected by Insurance. 212+180.

The court did not err in denying the defendants' mo-
tion for a new trial upon the ground of the misconduct
or fraud of one of their counsel. 2124203,

Statement to jurors that defendant was insured not
reversible error. 2134372,

23, Improper remarks on the trinl—1-156, 131; 8-140,
110; 12-538, 448; 23-197; 31-193, 174279%: 31-526, 184651;
36-334, 314176; 37-519%, 8b54438; 30-277, 391706; 42-46, 43+
904; 42-407, 444+306; 43-196, 454152; 43-265, 454+432; 49—
457, 524213, 51-558, 531874 61224, 631627 61-467, 6341096
71425, 7T44171; 81-42, 83+492; 81-380, B844119; B87--432,
924334; 91-143, 974652; 82-347, 9911132: 94-496, 1034497;
$5-367, 1044233 96—469, 1054454; 103—400, 1154202. Motion
is addressed to discretion of court (103-345, 1144948; 103—
530, 11541135). Assignments of error as to misconduct
are not well taken, where no exceptions were taken,
nor attention of court ecalled thereto, nor ruling invoked
(99-400, 1094832, See 123-177, 1434322: 127-15, 1484476;
128-245. 1504804; 130-80, 1534269; 130-%30, 1531532; 133-
192, 158446).

24, Other misconduct—31-183, 174279; 61-224, §34627;
81-112, 834503.
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FOR ACCIRDENT OR SURPRISE

The failure of plaintlff to adduce proof through a mis-
apprehension of the effect of admissions should not re-
sult in judgment non obstante, but a new trial. 210470,

We find no merit in the contention that appellant is
entitled to a new trial on account of surprise occurring
a tthe trial. 166-2%, 20649550,

2%, Dircretionary-—G4-402, 674218; 106-543,
Cited (104198, 118473%; 121—~455, 1414803).

23, Necensity of objection on the trial—17-172, 142;
85-100; 30-150, 144578; 32-7, 194843; 32-45, 19486; 34-440,
264236; 37-283, 34433; 41-285, 4345; 53-404, 654622, 54-90,
554821; 59-364, £14135; £1-464, 6341027; 68-434, 714+616;
g0-430, 831382, 8$1-279, 83+1089; B4-221, 874605.

27. Affldavit motion—4—-515, 402; 17-172, 145; 27-
357, 74688; 34-440, 26:230: 41-285, 43+45; b1-324, 533545;
57—425, 594490; 62-528, 6441132, ot 19483

28. Moti nnted—7-480, 386: 25-100; 32-7, 10+83;
32-45, 1928!?;"555—1-262. 5G+896; $4-221, 874605; 100-127, 1104
370.
29, Moti dented—4-515, 42; 2-37; 7—421, 336; 17-172,
1450 10 00 340; BS-q68: 27857, T4688; 28-281. 91756; 34~
440, 264236; 36-336, 31:214: 29-61, 384777 60-523, 62+926_.
51-324, 533545; 54-90, 554821; 57-425, 594490; 58—12‘9, 69+
959; 59-364, G14+135; 61-464, 6341027 62528, 6441132, 64—:
402, 673218; 65-60, 674808; 68-106, 70+872; 68-434, 7146186,
50, 7541127; 76-90, 784065; 79279, 824587, B0-430, 834

1194217,

73-150 A
. golazg, 9411093 SB_269, 024978, 59-213, 944723;
3235:55, 301600 82365, 100411%5: 54268, 1074815; 101-85.

1114958; 121-455, 1414803; 134292, 1574499, 1594623; 134-
469, 1584787; 134—481, 15941095,

FOR NEWLY DISCOVERED EVIDENCE

. To be granted with extreme enution—28-626, 114
94:;3035—465, 29+69; 36-323. 31+513; 54-90. 654821 Discrf-
tionary (97-361, 1074392; 103-41, 1144261; 103~110, 11 +
647 105229, 1174+421; 105303, 1174+465); 120-304, 1534613;
130-46%, 1531867; 131-3, 1544441; 135-376, 165+130.

21. Necesslity of applying for continuance—37-283,
34433; 41-285, 4345; 53—404, 554622, ) y

2. Showing on motion—64-220, 664066, G7-48, 69+G'_ .
76:—3326. 7T94+171: 77-512. 803620; 88-269, 92+978; 101-476,
1124627; 129460, 1524872,

33, Affdaviis of new witnessen—6-513, 357; 7-225, 166,
88-269, 924978, .

24, Counter nfMdavits—16-355, 315; 30-22, 14464,

5. Nanture of new evidence—Newly discovered avi-
de?;fne ?s not a ground for a new trial 1f it could have
been discovered before trial by the exerclse of due dill-
zence (18-300, 272); or if It is merely contradictory or
impeaching (35-465, 29+69%; 36-323, 314513, See 56-274,
1044969); or If it is merely cumulative (8-140, 110; 91—
143, 97+652. See 96-274, 1044969); or If it 13 mnot 8o
material as to make probable a di;‘ferent result on a
new trial (28-526, 11494; 91-143, 574652}, Not olrd!na,ri]y
pbe granted to enable party to avall himself of 1mpeach—‘
ing evidence (99-209, 109+241). See 121-446, 14_1+'T'35,
128-510, 1421885; 123-31%, 1434.763; 125-343, 1474111; 125~

970 132-114, 155}41074; 133-156, 16741073; 134-
ig%; 11‘513-1-1:787; 185-292, 1604793 135-9, 18941076; 136-257,
161}615.

163-476, 2044326; 167-523, 2094313,

No sufiicient showing was made to warrant a new
trial on ihe ground of newly discovered evidence. 155~
487, 194410.

A new trial properly refused when the new cvidence
urged as a ground therefor is equivecal in nature, and
not of sufficient probative force to affect the result,
155-307, 1944637,

Digceretion of court. 156-501, 1344627,

The court did not err in denying the defendant’'s mo-
tion for & new trial upon the ground of newly discov-
er~rd evidence.

Quinn, J.. dissenting, 157-738, 1364470,

In passing on the question whether newly dlscovered
evidence entitled defendant to a new trial, the court
should consider whether such evidence wouid be likely
to change the result on another trial. Here the court
might well conclude that it woald not, and, further-
more, the alleged newly discovercd evidence was merely
cumulative and corroborative of what defendant pre-
sented at the trial, and the court did not abuse Jjudicial
discretion In denying a new trial on the ground urged.
157-362, 1964478,

‘There was no error in denying a new trial asked upon
the ground of newly discovered evidence. 158-122,

1974296

The motion for a new trial on the ground of newly
discovered evidence was properly denied. 153-122,
1964936,

TUnder the facts, there was no abuse of discretion in
denying 2 motion for new trial on the ground of newly
discovered evidence. 158-334, 1974738,

Rules adopted in former decisions as to grantimg new
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trials on the ground of newly discovered evidence, con-
sidered and applied notwithstanding the affidavits filed
in support of the motion. 159-292, 1984515,

The motlon for a new rtrial on the ground of newly
discovered evidence was correctly denied, as the writ-
ing alleged to have been newly discovered was in the
possession of the pavty at the time of the trial. 159-464,
1994110,

The refusal to grant a new trial on account of newly
dlscevered evidence was, under the showing, within the
discretion of the trlal eourt., 160-49, 1994889,

Defendant was not entitled to a new trial on the
ground of newly discovered evidence. 160-317, 2004285.

A new trlal should have baen granted upon the ground
of newly discovered evidence. 1602463, 2004742,

Whether a new trial should be granted upon the
ground of newly dlscovered eviuence was for the trial
court. 16I-26, 20047486,

The nawly dlsccvered evidence urged as ground for a
new trial was corroborative and cumulative. There was
no abuse of discretlon in denying a new trial. 161-38,
2004746,

There was no error in denying a new trial upon thae
ground of newly discovered evidence. 161-96, 2004933,

The denial of a new trial upon the ground of newly
discovered evidence is within the discretion of the trial
court, witere the new evidence would be furnished by
witnesses who testified at the first trial, and who now,
by thelr affidavits. show that their testimony then was
perjured, or that they are now tendering perjured evi-
dence for use at a second trial. 162-5, 2014913,

No abuse of discretion occurred in denying a hew
trial on the ground of newly discovered cvidence. 162—
417, 2033218

There was no abuse of discretion in denying a new
trial upon the ground of newly discovered evidence; the
claim of the plaintiff being that an officer of bank was
a subagent of the defendant, and therefore the defend-
ant was charged with such knowledge as its subagent
hail as to the doings of the misappropriating officer.
163-333, 204333.

Thoere was no abuse of discretion in denving a new
trial on the ground of newly discovered evidence.
164-105, 2044550,

The trial court did not abuse its discretion in refus-
ing a new trial upon the ground of newly discovered
cvidenve, 1G65-67, 2054628, .

Diligence. 165-2%3, 2061434,

Uinder the circumstances stated in the opinion, it is
heid not an abuse of discretion to deny a new trial, not-
withstanding some of the new evidence, if believed,
would result in an acquittal; one of the grounds for such
holding belng that such evidenc: is flatly contrary to
the testimony of both defendant and his wife. 210445,

The defendants clalm that they testified falsely on the
trial, and they offer to produce evidence tending Lo show
that they are not guilty. Their showing did not require
the granting of a new trial upon the ground of newly
discovered evidence. 2123203,

FOR EXCESSIVE OR INADEQUATE DAMAGES

3. Under elther subd, 5 or subd. 7—In actions to re-
cover unliquidated damages, such as actions for per-
sonal injurles, libel and slander, and similar actions,
where plaintlff's damages cannot be computed by mathe-
mnatical calculation, are not susceptible of proof by
opinien evidence, and are within the discretion of the
jury, the motion should be made under gubd, 5, In all
actlons, whether sounding in tort or contract, where the
amount of damages depends on opinion evidence, as the
value of property converted or destroyed, the naturs
and extent of injuries to person or property, the motion
should be made wnder subd. In cases of doubt, or
where both_ elements of damages are involved, the
motlen should be made under both subdivisions (%5-261,
1044.12; 1044886, See 66-217, 684+973; 73-219, 7541054; 83~
409, B6i444; 92-623, 100+385). Order granting new trial,
under subd. 5§ or subd. 7, in exercise of judicial discre-
tion, should so Indicate (116—433, 13341018). See 121-258,
1414115; 121327, 1414300; 121-357, 1414491; 121388, 1414
488; 121-445, 1414705 121-455, 1414.803; 121-530, 1414304;
122~30, 1414847; 122-49, 1414849; 122444, 1424705; 122-
510, t424885; 123~131, 1434117; 123-173, 143+322; 123-218,
1434355; 123480, 14441495; 123495, 1444220; 123-498, 1444
213; 123-523, 1434+411; 124-2, 1444466; 124-19, 1443:431;
124-169, 1444745; 124—219, 1444937; 124246, 1444772; 124~
359, 1454115; 124-368, 145440; 124-374, 145433: 124-413,
1454161: 124-466, 1454385; 125-7, 1454613; 125-33, T45+
626 125-102, 1453+791; 125~401, 1474279; 135-528, 1474+273;
126-259, 148+112; 126-350, 1484500, 126480, 148+309: 126—
470, 1484311: 126-488, 14B4296. 126491, 1484304; 126-509,
1484+568; 127-1, 1484446 127-15. 1481476; 127-87, 14848%3;
127-381, 1494660, 127-475, 1494538; 127-507, 150+175: 127~
519, 1484617; 128-11%, 1504382; 128-186. 1504810; 128-3228,
1504807; 128-232, 1504897; 128-270, 1504919; 128-283, 150+
922; 12B-329, 1514124; 128—449, 1514274; 128-605, 1514177;
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120-14, 1514408; 129-59, 1514532; 120-70, 1514537; 129-101,
1534894; 126-206, 1524128; 120-506, 152+882: 129-517, 152+
880; 126-523, 15141102; 130-36, 153+317; 130-80, 163+269;
130134, 153.267; 130-186, 153+383, 593: 130196, 1534310;
130-220, 1534532, 130-263, 1534526 1302300, 1534600; 130-
314, 1534611; 130-406. 153+4848; 130-531, 1534871; 131-112,
1544790; 131-166, 1544057; 131-236, 15411475; 131-327T,
1554104 131-435, 1554619; 131-475, 1554+767; 132-54, 155+
1058; 132-238, 156+283; 132-399, 1674640; 133-23, 1574717;
133—41, 157441; 133-58, 1584721 133-61. 1384796 133-367,
1584611; 133-371, 1584623; 134-91. 1684324; 134-114, 153+

813; 134-383, 1594+828; 134-452, 15941076: 134—438, 159+
1073; 134-477, 15941005; 134-788, 158+788; 135-38, 159+
1087; 135-230, 1604787; 135-372, 16041020; 135-453, 161+
144; 136-155, 1614400; 126—417, 1624520,

165-358, 2064443, 1G6-7, 206+934: 2124200,

Although the verdict for plaintift seems wrong, there
was no abuse of discretion In denying the mnotion for a
new trial, the verdiet being the result of a second trial
and having evidenca to support 1t. 2124449,

The verdict, ag reduced, is not excessive.
1044754,

The award of damages was not 50 excessive as to
fustify an appeliate court interfering with the verdict,
156-211, 1944634,

§8,000 not excessive for loss of leg. 156-218, 1944620,

'The verdict, though large, may not be held so excess
sive that the court must tind that the jury were actuated
by passion or prejudice. 156-52, 1944752,

$15,000 not excessive for parmnanent injury to hip and
leg. 157-52, 195+629,

Record considered, and it is held, that the verdict is
Justified by the evidence; that it is not excessive, and
dies not appear to have been renderrd under the influ-
ence of passion and prejudice. 157-184. 1554892,

$6,800 not excessive for death. 157-362, 1964478.

Damages to boat held not excessive, 158-62, 1964811

A verdiet for $2,750 for personal injuries. of which
there were almost no external evidences, is excessive.
No considerable verdict should be allowed to stand upon
proof of subjective symptoms only. 158-§0, 106+673.

New trial granted unless plaintiff consents to a re-
duction of the verdiet to $1,750. 158-69, 1964673,

Verdict for $6,688.58, reduced to 35,000 held not exces-
slve for injuries to ribs and vertebra. 158-136, 1964929,

$2.216.50 not excessive for injury to leg of woman 7§
years of age. 158-104, 1364932,

$5,750 not excessive for malpractice with respect to
broken leg. 158-205, 1374102,

The wverdict of $10,000, which the trial court reduced
to $6,000. was so large for the injury which plaintiff sus-
tained to his ankle, as to indicate passion and prejudice
such as to require a new trial. 158-384, 1974747,

$1,000 not excessive for slander. 158—408, 1574752,

Injuries to automohile. 159-G1, 1984137,

$15,000 reduced to $9,000 not excessive for breach of
prumise, 156-2085, 1984660,

Action for persomnal injuries. The wverdict is sustained
by the evidence, and the damages are not so clearly
excessive as to justify this court in granting a new trial
on that ground. 15%-326, 1553804,

An award of $7,600 for paln and suffering was exces-
sive, and should be reduced conditionally te $1,500.
159-328, 1984995,

$15,000 excesrive for injuries to leg and hack and re-
duced to $10,000. 159-388, 1994178,

A verdlet of $12,000. reduced to $10,000, to compensate
8 car repairer for an Injury resulting in permanent dis-
ability of his right arm, loss of wages, and impaired
hearing, is held not excessive. 159-436, 1989420,

2,500 not excassive for injury to arm. 180—78, 1994513,

$5,000 not excessive for injury to hip and great pain.
169398, 2004354,

Verdict held not perverse.

136-247,

161-64, 2004748,

$2,500 not excessive for injurles to leg., 161-125,
2014293,
$15,000 held not excessive for injuries, 161-304,
201+35.

$12,500 held not excessive to permanent total dis-
ability. 161-322, 2014676.

2,500 not excessive for
165—-440, 20149529,

$3.000 not excessive for injuries to nervous system.
161-487, 202427,

$15.000 not excessive for toss of arm. 161-535, 2014837,

$1,000 not excessive for automobile destroyed by fire.
162-34, 202432,

This court will not set aside a verdict of $16,000 on
the ground that l: Is so excessive as to indicate pas-
sion and prejudice on the part of the jury, where the

injuries to head and Dback.
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plaintiff was a railropad switchiman, 39 years old, earn-
yng 31753 a a month, and suffered a seriovs injury to his
lett arm and hangd, which was permanent In its nature
and will always disable him from follewing his former
cccupation. 162-87, 2024275,

Plaintiff was a railroad fireman, 37 years old, earned
$200 a month, suffered a serious injury to his left arm,
permanant in its nature and will always disable him
from following his former occupation. It Is held that a
verdict of $12,125 is not excessive. 162-98, 2024276,

$4,000, reduced from $7,500, was not excessive for in-
jury to ear and claviele. 162-114, 2024344,

$17,500 not excessive for injuries. 162-213, 2024485,
$6,000 for death not excessive, 162-419, 203+57.

$4,100 was not excessive for losa of services and so-
ciety of wife. 162-464, 203462,

Damages to autemobile, 162-5058, 202468,

33,000 not excessive for injurles to woman causing
miscarriage. 163-198, 203+776.

The verdict approved by the trinl court, viewed in the
light of the record, cannot be held so excessive that the
inference must be that passion or prejudice swayed the
Jury. 163-2587, 2034960.

$29,540 not excessive for permanent injury to brake-
man. 163~457, 204+557.

$26,047.50 was not excessive for death of conductor.
163-4690, 2044.552,

$1,000 not excesgive for injuries (o woman. 163-511,
2034983,

A verdict for $10,428 for damages caused by an injury,
resulting among vther things in the amputation of plain-
tiff’s left lex jurt below the knee, I8 not excessive.
164-6, 2044524,

$10,000 not excessive for injuries to ankle.

Recovery on flre poliey. 165-442, 20646355,

$8,500 not excessive for brolken leg and scar over eye,
166-131, 2074188,

The damages awarded for an injury to rug, caused by
the negligence of defendants’ employee In spilling sul-
phuric &acid on the rug, are not excessive. 166-193,
2074305,

Verdict for Injuries to collar bone and arm held inade-
guate, 166-425, 2084182,

The verdict of $15,000 for the loss by a boy, 11 years
old, of practically the entire left leg is not so excessive
as to warrant reversal or conditional reduction. 167=
211, 2084657,

There should be a new 1rial as to the amount of dam-
ages only. 167-232, 20§4808,

The court rightly granted a new trial unless plaintiff
consented to reduce his verdict by the amount of the
payment. 167-272, 2084804,

Recovery on automobile theft and fire policy held not

2054689,

excessive. 167-362, 200427, .

"$3,200 not excessive {or nervous shock, 167-437,
209:317.

51,250 not excegsive for assault. 2094624,

A verdtet for §$14,000 for death of a man 24 years of
age, earning $85 per month, under the circumstances
stated in the opinion, is not excessive, 2094303,

$8,600 not excegsive for permanent Injury to arm and
leg of man 69 years of age. 210432,

The damages awarded are not excessive, 210455,
We cannot pronounce the verdict as reduced exces-

sive. 210478,

$1,000 for stiffening of thumb not excessive. 2104866.

Damages held not excessive. 21049386.

The verdicts c¢annot be disturbed as excessive.
210+997.

Verdict for &1 for personal Injuries Inadequate.
2114471,

$50 was inadequate for injury to arm. 2114472,

$1,400 not excessive for bruises. 212-1-1780.

$2,775 not excessive for injury to hand and leg of
woman of 69, 212+186.

$3.000 not excessive for injury incapacitating worker
for 11 months, 2124413,

$2.045 not exgessive for injury to hand. 2124533,

Under the evidence as to the character and value of
respondent’s scrvices, the verdlet cannot be lInterfered
with., 21248135,

Where the jury 1s permitted to find the reasonable
value instead of the agreed price and allows less than
the agreed price, defendant cannot complain. 213447,

$6,000 not excessive for Injury to legs and arm.
2134372,

27. Genernl principles—28-232, 94712; 32217, 184836,
20487; 33-108, 224127; 45-536, 484445; 46-439, 45}.239; 53—
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341, 55+137; 65-18, 6T4+646: 83—409, 8£64446; 95-261, 1044
12; 124-368, 145440, 127-373, 149-544.

38. Neeessity of passion or prejudice—When the mo-
tion 1s made under subd. 5 the trial court is not author-
1zed to grant a new trial unless it i3 manifest that the
damages were given under the influence of passion or
prejudice (82-217, 184826, 20487: b55-497, 574+149; 65-18,
6T4+646; 83-400, 864446 $5-261, 104+12). It is not enough
that the court would have assessed them differently
(32-217, 184836, 20487), or believes them unreasonably
large (55—-497, 57+149). Ordinarily the fact cof prejudice
or passion appears from the verdict being so large or
small, when compared with what the evidence indicates
it ought to be, that the court must conclude that the
jury did not arrive at the amount upon a fair and im-
pariial econsideration of the evidence (42-301, 4£4488;
556457, B57+149. See 102-346, 1134690). Affidavits are
inadmisgible to prove the existence of passion or preju-
dice. The court must base its decision solely on the
evidence submitted on the trial (32--266, 204159; 83—409,
86+440), See 122-343, 1424816; 122-400, 1424-718; 123.--17,
1424930 126-471, 1484311; 127-373. 1494544; 128-251, 160+
805: 128-415, 1514198; 129-372, 1524765; 131-~208, 1544960;
131-261, 15441100; 131--321, 155+205; 131-435, 1554619; 136
248, 1604665; 141156, 1694542,

%0, RHemitting exeess—23-232, 51712,
82409, 864446; 90-499, 974433; 96—480, 1054673;
1134690; 123-223, 1434716 124421, 1454173,

40, Sumecessive verdlets—65-18, 671646; 78-272, 804950,
131-493, 1544843,

41, When granted ns of course—Where it is clear
that the jury assessed the damages in accordance with
an erroneous instruction (36-300, 304+8%0), or, where thley
evidently made a miscalceulation ¢35-202, 284240), or in-
cluded improper itemsg of damage (34-32, 241289), a new
trial is ordinarily granted as a matter of course unlesas
the error can be corrected by a remittitur (126-430,
148430%).

42, Tor Inadequate damnges—35-465, 2016%; 52479,
6553: §7—147, 5R+B70; 80-123, B3333; 92-182, 994630; 94-
4;3 103+499; 98-96, 1074817; 107-457, 120474%; 133-321,
158+419,

FOR ERRORS OF LAW ON THE TRIAL

43, What nre errors on the tvial—It is only errors of
law occurring at the trial that may be made the basis
of a motion for a new trial under subd. §. In case of
errors of law occurring before and after trial the remedy
is elther an appeal from the judgment {(27-415, 6+795,
8414%; 29-68, 11+228; 35-379, 284927, 64-—61, 664132), or a
motion for a new trial under subd. 1 (19132, 99; 43-230,
45-228)., The phrase “at the trial” means during the
course of the trial. The trial being within the meaning
of the statute, when a cause is called for the trial of
issues of fact, and any erroneous and prejudicial order
overruling thereafter made is a ground for a new trial
(37-285, 334856; 39-535, 414107; 57-30, §B8+821; 60-518,
62+1125). When the trizl is by jury the trial continues
until the jury are discharged (20-139, 122; 21-506§; 30—
18, 134021; 40-547, 421541; 44-52, 464314; 46-212, 481509),
When the trial 1s by court or referee the trial
terminates with the final submission of the case (see
25-224). See 121-258, 1414164; 122-39, 1414847; 123-17,
14249305 123-325, 1434787; 123--435, 14341124; 123-499,
1434+213; 123-623, 1434+111; 1242, 1443466, 124-155, 1444462,
124-359, 1454115; 124-374, 145432 127-425, 1494672; 127-
490, 16504218; 128460, 1514275; 128-489; 1514139, 129-8,
161+423; 129-324, 15247535; 120-5631, 1524+269; 130-285, 153+
596, 1954148,

See alao notes under §§ 9298, 9327,

35—-251, 284708;
102-346,

163-303, 2044159; 164—401, 2064.282; 164—446, 205437L;
164-466, 206+380; 165-262, 2064168; 166-53, 2064929,
Hvidence. 155475, 194414,

The admission, over objection, of an answer relating
to an irrelevant matter having no hearing upon the
issues iried does not justify the granting of a new trial.
156424, 1955141,

Where the defense to a svit on a contract is based
upon traud, and a rescission because of such fraud, It is
error not to inscruct the jury that the rescisslon claimed
is an essential element of the defense. Such error, be-
ing with respect to a principle controlling the case, can
be taken advantage of on motion for new trial, cven
though there was no exception to the charge, and it
was not otherwise called to the attention of the trial
judge., 156-48T, 1954489,

Refusal to withdraw from jury elements of damages
unsupporied by evidence was crror. 157-133, 1954777.

The charge relative to contributory negligence and
assumption of risks as applied to interstate commerce
was confusing, put it was finally stated correctly. It i&
held that there was no error requiring a new trial
159-328, 198,998.

The admisston of evidence which should have been
rejgcted must have actually prejudiced the excepting
and defeated party, to give him a right to a new trial
160-326, 2004293.
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The errors assigned upon rulings at the trial do not
warrant granting a new trial. 161-164, 166, 2004938,

We find no reversible error in the charge of the court
to the jury. 162-265, 2024823,

Error in charge. 162-412, 203459,

An exception ig defective when it embraces three sep-
arate instructions given to the jury. 162-44G, 2034415,

A formal offer of proof is not necessary, when an ob-
jeection 19 sustained to a guestion calling for an answer
which would obviously elicit material znd relevant evi-
dence. 162-440, 2037415,

An errcnecus instruectien to the jury, even on a con-
treolling proposition of law, cannot be reviewed upon an
appeal from the judgiment, when appellant 4id not take
an exception or move for a new trial. 162—486, 2034438,

Failure to instruet. 163-23%, 2021785

Minor complaints regarding the trial are not well
taken. 163—-257, 2034969.

Defendant cannet complaln of an instruction which.
under the evidence, was too favorable to him. 163-473,
2044466,

Exclusion of evidence. 163-514, 2044313,

Reception of evidence, 164-425, 2054286,

There is no reversible error in the charge, when read
as a whole, nor co we diseover any error in the rulings
upon the admissibility of evidence, 16b-65, 2054701.

The trial court was justified in granting a new trial
on account of seemingly contradiciory statements and
errors in the charge. 165-208, 2064375

The failura of the court to charge the jury on a par-
ticular psint ls not ground for a new trial, in the ab-
sence of a request for an instruction covering it. 165—
374, 2064716.

Nor has the court any authority upon its own motion
to grant a new trianl fcr such error. 165-374, £96.718.

No error in rejecting testimony for purpose of im-
peachment upon immaterial matrer. 167-362, 209427,

Where the trial court grants a new trial solely upon
an alleged error in the charge to the jury, and the
charge given is proper and without error, the order
granting a new trial reversed. 210444,

There was no exception to the charge that if either
defendant was liable both were liable, and the oil com-
pany cannot now c¢laim that the act of Iverson in mak-
ing sale of gasoline for kerosene was an intervening
cause which relieved it if liability. 21¢478.

Where the court in excluding an exhibit intimates
that it might later he offered, and no subsequent offer
is made, there is no reversible error. 2114653,

No¢ merit in contention that appellant was prejudiced
by remark of irial eourt, nor in rulings upon the admis-
sibility of evidence. 2124187,

Failure to charge that the plainti{f had the burden to
show that he was injured was, upon the record, harm-
less, 2124533,

Record discloses no misconduet on the part of the
trial court nor prejudicial error in the rulings as to the
admissibility of evidence, 2124589,

The error, in refusing to permit an attorney for plain-
tiff on cross-examination to answer the question wheth-
er he was retained under an agreement that he should
have no fee unless there was a recovery, should not
result In a new trial, where the attorney was called
merely to rebut an Immaterial and irrelevant matter
which had no bearing on the issues tried and which de-
fendant ought not to have injected into the trial
2124805,

The record does not disclose that there was rever-
sible error in the rulings upon the admissibility of evi-

dence, 2124815,

The charge is held prejudiclal as argumentative
against appellant. 21384537

4, How far discretionary—89-330, 944888: 143-486,

4
1734400,

43, Necessity of exceptions—Notice of ifrial—A party
cannot take advantage of any errors occurring at the
triat and not excepted to unless he specifies them in his
notlce of motion (86-156, 904+368; 87-277, 914+1103; 87-308,
924225, 89-500, 954323; 91-137, 974737; 91-137, 974580;
10141133). A notice held sufficiently specific (93-288,
1014302; 130-434, 1524262; 153+736).

FOR INSUFFICIENCY OF EVIDENCE

4€, General rules—A court ought to exercise not
merely a cautious but a strict and sure judgment before
setting aside a verdict as not justified by the evidence.
A verdict should not be set aside unless palpably against
the evidence (20-147, 12+449). If different persons might
reasonably draw different conclusions from the evidence
the wverdict should not be disturbed (11-296, 204; 175172,
145; 18-297, 270; 19-181, 145; 28-390, 104418), A new
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trigl should be granted only In cases of manifest in-
justice (10-313, 246; 11-296, 204). A new trial should
not be granted on conflicting evidence unless the ver-
dict is s0 manifestly contrary to the preponderance of
the evidence as to warrant the inference that the jury
failed to consider all the evidence or acted under some
mistake or from some improper motive, blas, feeling or
caprice. instead of dispassionately and honestly exercise
ing their judcment on all the evidence (11-206, 204:
8050, 82410892, A verdiect which obviously rests on
mere possibility. speculation or conjecture. should be
set aside (49-240, 544918: 83-370., 864451: 86-263. %04
534:; 87-197, 914487; 89-143, 94:440). Although there
may be some evidence reasonably tending to support
the verdiet it should be set aside if manifestly un-
reasonable in view of all the evidence (20-147, 124449,
32-390, 204379: 74-525, 774422). It is the duty of the
court to weigh the evidence and not to adopt Incon-
giderately the opinion of the Jjury (25-358; 76-39%1, 79%
397). It is the duty of the court to consider the credi-
bility of the witnesses (?5-558). The court may properly
take into consideration the probability that on another
trial stronger evidence might be adduced (47-461, 504
603). Where the evidence wholly fails to establish a
material issue under the pleadings the motion is not
addressed to the discretion of the court and is to be de-
termined by the application of legal principles (92-133,
991631)., If there is not manifest and palpable prepond-
erance of evidence in favor of verdict, order granting
a new trial for insufficiency of evidence will not be
reversed (13—434, 398; 99-119, 108:824; 99-484, 1094+1118;
102-455, 113+1062; 102-511, 11341133; 103-27, 1144247; 104-
178, 1164254; 104-232, 1164482; 105-479, 1174785. And see
97-130, 106433%).

See 121-416, 1414798; 121-439, 1414528; 121-455, 1414803;
121-458, 1414525; 121-505, 1414835: 122-17, 1414789; 122-
44, 1414854; 122-66, 14141099; 122103, 1414855; 122-241,
1424196 122-295, 1424710; 122-363, 1424716; 122-400, 1424
T17; 122-413, 1424804: 122-448, 1424876; 122-510, 1424885;
122-530, 14231134: 123-52, 14241042; 123119, 143+120; 123-
141, 1434260:; 123-178, 1434324; 123-218, 1434355; 123-264,
1434724; 122-319, 1434793; 123-367, 1434917; 123-480,
1444149 123-493, 1441137,; 123-495, 1444220; 123-516;
1444407, 123530, 14341123; 124-84, 1444450; 124-114,
1444744, 124-125,  1444745; 124-132, 1444472: 124-140,
1444432; 124-141, 1444751; 124-169, 1444745; 124-234, 1444
759: 124-260, 1444950; 124-266, 1444954; 124-381, 145435;
124431, 1454124 1244066, 1454385 124478, 1454+295: 124—
487, 1454393; 125-15, 1454402; 125-24, 1454404; 12540, 1454
615; 12559, 1454617; 125-78, 1454786; 125-122, 1454808;
125134, 145+803; 125-150, 1454806; 125-155, 1454799 125~
292, 14641104; 125-308, 14641107; 125-343, 1474111; 125-—
265, 1474241; 125-399, 147+430; 125-431, 147}1434; 125-469,
1474427, 125-4B84, 1474655; 125-524, 1474426: 126-52, 147+
827: 126-144, 148+108: 126-140, 1484110; 126-169, 148461:
126-259, 148+112; 126-275, 148+117; 126-340, 1484123; 126-
350, 148+4500; 126-355, 148411%: 126-359, 1483121; 127-8,
1481.518: 127-93, 1484893; 128-106, 1504388; 128-214, 1504
786; 128232, 1501807, 128-252, 150480%: 128-341, 15041084,
128-488, 1514139; 129-70, 1514537; 129-77, 151+4641; 129-
81, 1514530; 129-57, 1514+895; 129~101, 1514+894; 129-141,
151+ 89%6: 129-372, 1524765 120-504, 1524882%: 1239-517, 1624
880; 129-522, 1514273; 129-523, 1514529, 130-196. 1534310;
120-297, 1534+616; 120300, 1534600: 132321, 1564348; 132..
399, 1574640; 133-321, 158441%; 134-91, 1584824; 134-458,
15%+1073; 134-467, 1584788; 135-9, 153+1075; 135-292, 1604
793; 135-453, 161+144; 142-89, 1704020

48a. Verdicet not justified by evidenee,

On appeal from an order denying a new trial, an as-
signment of error that the verdict is not Jjustified by the
evidence, based upon a like assignment in the motlon
for a new trial, is specific enough to present the ques-
tion whether the verdict i3 sufficiently supported by the
record. 164-401, 2054282,

Upon the facts stated in the opinion, there Is so much
indication of contributery negligence that, there hav-
ing been a substantial verdict for plaintiff, a new trial
seems necessary in the interests of justice. 213444,

40h, Memorazndum—When motion is on xground that
verdict is not supported by evidence and for errors of
law occurring at trial, and erder granting new trial does
not specify on what ground motion is granted, memor-
andum of trial court may be referred to, to ascertaln on
what ground order was granted, notwithstanding
omission of word “memorandum” in subdivislon 7 (109-
101, 1234285). Where it does not appear from memor-
andum on what ground order is based, new trial cannot
be presumed to have been granted on ground that ver-
diet was not justified by evidence (105-323, 1234+932).
Formal order granting new trial which is responsive to
motion cannot be impeached by court’s memorandum
(106-117, 1234603

See 122-463, 1424729,

47. Upon a dismissal--A dismissal on the trial for in-
suffliciency of evidence is a ‘“decision” within the mean-
ing of the statute and the motion for a new trial may
be made on a settled case (25-234; 34-330, 254712; 36-106,
3044023

48, After trinl by court—"Where a cause is tried by
the court without a jury a new trial may be granted on
the ground that the findings of fact are not justifled

by the evidence (7-325, 254; 28-310, 9:876; 40-171, 414
048). In actions of an equftable nature where the main
issues are first tried, leaving anclllary jssues for future

“trial, & new trial of the main Issues may be granted

before a decision on the ancillary issues (28-33¢, 94876.
See 46-507, 494207). Erroneous findlngs afford no ground
for a new trial where it 1s obvious that if such findingsa
had been different the result would necessarily have
been the same (45-256, 474+799: 57-180, 584985; 61-277,
634734; 71-108, 734639; 76-450, 79+531),

40, After trinl by referee—The district court may
vacate the findings of a referee on the ground that they
are not justiied by the evidence and grant a new trial
(12-502, 406; 25-52; 44-304, 464+354). In such a case it is
the right and duty of the judge who passes on the mo-
tion to exercise the same dlscretion in determining
whether the motion should be granted as If the cause
had been tried by himself, except that such discretion
must be exerclsed entirely with reference to the evidence
disclosed by the record (69-245, 72478; 73-21%, 7541054).

60, After deninl of motion to dismisas—30-482, 164266,

51, After sucressive verdletn—30-33  144365; 32-390,
204379: 38-534. 381620: 65-80. 674668, 68422; 66-3535, 684+
1099 75-349, 774988 78-272, 804950; 94-464, 1034332, See
100198, 1103853 125-72, 145+798.

52, Remitting excess—69-543, 724814 70-193, 7241074,

53. Presttmption on appeal—There is no presumption
on appeal that a new trial is granted on the ground that
the verdict was not justified bv the evidence (87-18, 914
28; £5-392. 931309: 859-1330, 94+8858: 91238, 97:+879: 91-3135,
9741055; 93-468, 10147590; 94-23, 1014954; 94-186, 1024393,
05-422. 1044371: 97-161, 1064110; 97-201, 1064311; 101-544,
11241142, 122-463, 1424729). -

WHEN VERDICT CONTRARY TO LAW

54, General statement—A motion for a new trial on
the ground that the verdict is contrary to law s some-
what fn the nature of a demurrer to the evidence: that
Is, conceding all that the evidence tends to prove, the
vardiet is not supported by the principles of law ap-
plicable to the facts (71-69, 734645}, On the other hand
it has been held that the phrase “contrary to law’
means contrary to the Instructions and that it is not
enough to Justify a new trial that a principle of law
nnt emhodied In an instruction was disregarded by the
Jury (57—443, 5%4534). An appellate court, when con-
sidering the question whether a verdiet i3 contrary to
Inw, muat assume that state of facts most favorable to
the verdlet. which, nnder the charge, the Jury were at
liberty to find (24-254), See 122-463, 1424729,

9326. Basis of motion—If the motion be made for a
cause mentioned in § 7828, subdivision 1-4 [9325],
pertinent facts not appearing of record shall be shown
by affidavit; if for any other cause, a case or bill of
exceptions shall first be settled, and included in the
record, unless the moving party within fifteen days of
the rendition of wverdict or notice of the filing of the
decision or report, notices the motion to be heard on
the minutes of the court, in which case the judge shall
hear the motion on the minutes of the judge or of the
stenographer, but it shall not be mnecessary for the
moving party to furnish the court or the opposing party
a transcript of the stenographer’s minutes, nor of any
part thereof, as a condition to have the motion heard.
If the motion is to be heard on the minutes of the
court, it shall be heard within thirty days after the
coming in of the verdict or notice of the filing of the
decision or report, unless the time be extended by
written stipulation of the parties or by the court for
cause, such extension to be granted without costs to
either party. If the motion be on the minutes, and
the order be appealed from, a case or bill of exceptions
shall be proposed by the appellant, and be settled and
returned with the record to the supreme court. The
records and files of the court pertaining to the case
may be referred to without being mentioned in the
notice of motion. (R. L. § 4199, amended '07 c. 450)

[7829]

When motion to be based on affidavits (44-52, 464314;
B7T—443, 594534). A motion on the minutes must regular-
1y be made at the term of court at- which the trial is
had (78-82, 804840). But the statutory requirement in
this regard Is walved by failure of the opposite party
to make a timely objectlon (56-74, 571323; 64-296, 67+
213). After moving on the minutes a party cannot re-
new the motion on a settled case as of right (86-30.
804+5), When a motion Is made on the minutes a case
or bill of exceptions, In the event of an appeal, must
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be proposed and settled within the time prescribed (51—
337, 53+643; 74-80, T64+1019), A siay of proceedings with
an extension of time within which to propose and settle
a case may be obtained as in other cases (51-337, 534
643 59-259, 614138). Cited (T18-514, 1374291), Motion
for new trial after judgment (125~475, 1473+654). Motion
based on minutes (126-48, 1474+716). EService of notice
short of due time (129-528, 1524270), Absence of settled
case of bill of exceptiona (131-249, 15441072). Urging
error as to verdict in favor of co-defendant, (132-195,
1564272). Motlon on court’s minutes day after verdict,
{134-266, 1594564). Necessity of settled case or bhill of
exceptions for review (1356-13, 153+1070). See 1954463,

165-50, 2054691,

Appeal dismissed for failure of appellant to settle a
case or bill of exceptions, the attempted appeal being
from an order denying a motion for a new trial made
upon the minutes of the court. 157-14, 1954453,

Volunteer firemen are entitled to the benefit of the
Workmen's Compensation Act. 161-20, 20604927,

When the printed record does not contain all the evi-
dence of the settled case, nor is a fair and full conden-
sation thereof into narrative form, as provided by subd.
2 of rule %, this court will net consider whether the ver-
dict has sufficient support. 162-447, 2034216,

There was no prejudicial error in the rulings upon the
admissibility of evidence. 210455.

9327, Exceptions to ruling, order, decision or in-
struction of court—A party may except orally at the
trial to any ruling, order, decision or instruction of the
court on a matter of law. No particular form of ex-
ception is required. A minute of the exception shall
be made by the judge or stenographer, and the same
may be preserved either in a bill of exceptions or a
settled case; provided that in order to obtain a review
of any such ruling, order, decision or instruction made
or given by the court it shall not be necessary to take
an exception thereto, but in lien of an exception the
aggrieved party shall clearly gpecify the alleged error
in his notice of motion for a new trial or other relief
therefrom. (R. L. 05 § 4200, G, S.'13 § 7830, amend-
ed '19 ¢. 115 § 1)

See also notes under § 9325.

1. Im general.

The provision relieving from the necessity of taking
an exception does not relieve from the necessity of
calling the attention of the court to any indefinite or
inaccurate statement in the charge, where the charge

as a whole Is correct (83-274, 8%#.’54; 86-174, 90+318;
86-276. 90}532; 87-91, 913271: §7-242, §14893; 87-250,
91+1116; B7-277, 9111103 B7-45B. G24413; 00-136, 961454;

90-183, 964330; 9326, 9T+418; 91-249, 974983 D4-T4, 102+
397; 94—241, 1024449: 95-408, 1044225 95-477, '1044443; 96—
299, 1044108%. EBee also 99-110, 148+847: 111--37%, 127+391).
It doesg not abrogate the rule that an omission to charge
on a particular point ig not error in the absence of a re-
quest to charge thereon (92-312, 994+1128; 92-470, 1004+218;
97-24, 106488, See 88-151, 924538). Waiver of claim that
instruction was indefinita or misleading not walver of
right to assign error to erroneousg instructions deliberate-
1y glven (109-400, 12311082), On motion for a new trial a
party cannot take advantage of any errors cccurring
on the trial and not excepted to unlesg he specifies them
in hig notice of motlon (86-156, 904368; 87-277, 9141103;
R7-398, 924225; 89-500, 954323; $1-127, 974737, 91-.137, 97+
580; 93-443, 10141133; 98-52, 1074824: 105-233, 1174428;
106-47, 118462; 112-246, 127+924; 113897, 1294770; 114-271,
1314466). A notice of motion held sufficiently specific
(93-288, 1014302; 99%-275, 10%4232). Assignment that
decision ijs not justified by evidence and is contrary to
law insufficient to call in question findings of fact (93—
81, 1074+733)., Granting new trial on court’'s own motion
on return of verdict (113-397, 1204770). See 101-14, 111+
651, 101-24, 1114653, TWNecessity of taking exceptions
(121-243, 141+120). Unchallenged ingtructiens deemed
law (121-455, 1414803; 121~-516, 141+3804). Assigned errors
reviewable only when discussed (122-419, 142+721). As-
sl%ned error' to be considered must be raised in motion
(122-533, 14241134). Fallure to instruet as to man-
slaughter (123-276, 1434+782). Contents of record on ap-

peat (123-299, 1434741; 128-329, 1434788). 1Instruction
not objected to assigned as error (125-444, 1474445).
Duty to request correct instruction (125-466, 1474+441).

Short notice of interiocutory motion (125—-475, 1474+654).
Questions not objected to cannot be availled of on ap-
peal (126-203, 1484116)., Offer of proof Lo present yues-
tion on review (126-244, 1484103). Objection to in-
structions (126-275, 1484118). PFailure in applying for
leave to answer cannot be heard on appeal (126-367,
1484306). No review of rulings unless trial court is
advised of ground of objection (127-86, 1484892). Con-
struction of findings (127-530, 14941070). Insuffciency
of findtngs may be availed of in first Instance on appesal
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(127-5, 1504214). Review as to objectlon to admission
of communications with persons since deceased. (127-
17, 1504213). PFindings construed (137-530, 14941070).
No exceptions taken to charge in motion; instruction
on appeal deemed law (128-270, 1504+918; 128-292, 150
205). HEvidence not objected to is before court on appea
(128-311, 1504+907). Taxing expert witness fee (128-
449, 1514274). . When motion non obstante operates as
waiver of all errors and bar to new trlal (128-514, 151+
419; 1290-25, 1514421), Excessive damages must be
spectfied as a ground (I29-71, 1514537). Grounds not
assigned in trial court not available on_appeal (129-353,
153+725). Assignments of error must be based on ex-
ceptions taken (129-529, 1524270)., Improper remarks
and misconduct of counsel (130-80, 1534+269; 130-242,
1534532), Verbal inaccuracies in instructions not called
to court's attention (136434, 15242632; 153+736; 131--15,
1544514), Errors must be excepted to or specified (131-
320, 1554205; 133-73, 1574093; 144-237, 1744892), With-
out motion for new tirial, matters reviewable on ap-
peal (132-307, *1564346). When motion hon obstante 18
appealable (132-467, 1556+1039). Remedy for correction
of judgment was not by appeal (134-40, 160+810). Mat-
ters available to appellee (134-182, 1584967). Record
of appellant must indicate his grounds of exception or
gbjection (134-423, 1594348). When aggrieved party is
not obliged to taike exception to erroneous charge and
be entitled to review on appeal (135-5, 15941072), Re-
view on appeal (135-13, 1594+1070; 135-476, 160479; 139-
286, 166+330), Not reviewahle on appeal (136-432, 1624
354; 136-454, 1614167: 136-477, 1624464). Trial court’s
failure to call express attention to degree of care, no
eXception being taken (136-383, 162+470). Instructions
to jury, not excepted to, as law of case (136-—417, 162+

520}, When errors in rulings on evidence are not
available (152-374, 18841011).
164—401, 205+282. 165-117, 205+885; 165-482, 2054888;

167-327, 209+16.

Agsigments of error not discussed and assignments
which do not point cut the alleged error in the record
will not be considered on appeal. 156-52, 1944752,

If compound interest is included in the judgment, ihe
rezord does not disclese the amount, nor does it show
that any application has been made to }he tr;al court
to eliminate the same, hence no redress is available on
the appeal. 156-%0, 1544108,

Where exceptien is not taken when a ruling is made,
the ruling is not subject to review unless ass?.lled in the
motion for a new trial. The record fails to indicate re-
versible error. 156-332, 1944769, .

An assignment of error that the granting of a divorce
is not supported by the evidence is too general to reach
any of the several! findings of fact made by the trial
court. 158-296, 1374261

An objection will not be considered unless it specifies
the ground therefor and is preserved by an exception to
the ruling. 158-356, 1974743,

An objection that a contract for the sale of real es-
tate is unenforceable for the neonpayment of the mort-
gage registry tax comes too tate, when made for the
first time by an objlection to the entry of judgment,
162-72, 202470.

Whether defendant is protected as to payments madé
subsequent to the filing of the plaintiff's lease is not
determined, since the question was not presented in the
court helow nor argued here. 162-240, 2024445,

An exception is defeciive when it embraces three sep-
arate instructions given to the jury.

A formal offer of proof is not necessary, when an ob-
jection is sustained to a question calling for an answer
which would obviously elicit matlerial and relevant evi-
dence. 162—440, 2034+415.

Point not raised below not
162-514, 2024441,

The application of the heirs was made and heard upon
affidavits without objection, and they cannot now com-
plain of the method of submission. 163-236, 203+786.

Where there is no motion for a new trial, error can-
not be assigned upon a ruling to which, when made, no
exception was taken, 167-117, 20941

Rulings at the trial and instructicns to the jury not
excepted to and not assigned as error on & motion for
a new trial are not reviewable in appeal. 2104626,

No exceptions to rulings bheing noted when made or
taken in the motion for a new trial there is nothing to
review on appeal. 2104637.

2. Objeetions to pleadings.

Objectlons to the pleadings cannot be raised aiter the
evidence has been received without objection. 2094752,

The ruling permitiing an amendment of the answer
at the trial cannrot be reviewed for there was no objec-
tion or exception. 2134539,

3. Appointment of receiver,

On an appeal from an order assessing stockholders it
is too late to raise objections to the appointment of the

considered on appeal
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receiver which should hava been made in opposition to
that appeintment or by motion directly attacking it.
162-83 2024€9.

4. Reception of evidence.

When an objection to a question was made upon sev-
eral grounds but not the one urged on the appeal and
it appears that in the subscquent testimony of the wit-
ness simliar questions were put and answered without
objection no error can be assigned on the ruling. 57—
437 1964564,

Error- cannot be assigned with respect to the admis-
sion of evidence where no objection was taken to its
admission.  161-526 2014537,

Defendant moved for judgment notwithstanding the
verdict but not for a new trial which wasg denied. Upon
an appeal from the judgment following, assignments of
error in the admission of evidence will not be consid-
ered. 162-102, 2024345,

Jmvidence was ‘‘received.subject to rejection.”” No mo-
tion wes made afterwards fo strike, Such evidence was
in the case without error, 163-83, 203+456.

There wasg no error In refusing to strike testimony
admitted withou't objectlon, 163-241, 2064593,

It defandant feared that the language used would mis-
lead the jury in applying the rule to the facts of this
case, he should have called attention to it at the trial,
and failure to do so preciudes him from rrising the
question now. 165-241, 2064393,

An objection that testimony is incompetnet, Irrele-
vant and immaterial does not present the ohjection that
it is hearsay or self-serving. 1656-342, 2064645,

3. Misconduet of counsel.

Misconduet of an attorney in making Improper argu-
ment to a jury cannot be assigned as error, unless ob-
jection was made at the time the improper language
was used. 163-380, 204452,

An assignment of Improper remarks by counsel in his
argument to the jury fails when the record does not
show what was said and an exception thereto. 2093867,

6. Instructions.

Alleged errors in the charge cannot be reviewed on
appeal unless excepted to at the trial. or specified as
error in a motion for a new ftrial. 138-358, 1974743,

The general exception to the charge under the evi-
dence s insufficient. 159-308, 19942

A wverbal inaccuracy in the statement of the {falsus in
une rule, not calied to the court’s uitention before the
jury retired, is not ground for a_reversal. 159-388,
15945178,

Plaintiff took no exceptions to the instructions to the
jury and made no request for additional Instructions,
but, in the notice of motion for a new trial, assigned as
error the alleged failure to submit clearly two charges
of -negligence., There was no fundamental error in the
finstructions; kence the rule stated in Sassen v. Haegle,
125 Minn, 441, 147 N, W. 445, 52 L, I, A. (N, 8) 171¢, is
applicable. 160--468, 200+629.

An instruetion that plaintiff must prove a specific de-
mand, no exception being taken by either party, became
the law of the case. The evide: ce warranted the jory
in finding that a demand had becn made, 161-135,
2014537

Where no request to charge wans made, and no excep-
tions taken to charges given, objectlon to charge made
for first time on motion for new trial was too late.
161-533, 201+936.

An erroneous instruction to the jury, even on a con-
trolling proposition of law, cannot be reviewed upon an
appeal from the judgment, when appellant did not take
an exception or move for a new trial. 162-486, 2034432,

Execeptions to instructions are necessary, 162-513,
2024732,

Inadvertent inaccurate statement by the court in
charge to jury calls for prompt action by counsel. 163-
280, 203+985.

By failing to call the court's attention to an ambig-
uity in an instruction, the defendant walved the right
to question the instruction. 163-473, 2044466,

An instruction cannot be attacked in this court for the
first time., when no exception was taken when it was
given ar in the notice of motion for o new trial. 164-
414, 2054276.

An exception by counsel to the charge of the court
elaiming “instructions as to first and second causes of
action were not accurate or correct, and could not be
under the testimony,” is ineffectual, because it falls to
Indicate the alleged error. 163-210, 2064400,

If a party fears that an instruction given at his re-
quest was so placed In the charge that it might be mis-
applied by the jury, he should call attention te it at
the time. 163417, 2063725,

An erroneous statement of fact, made when the In-
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structions to the jury are given, must be called to the
atiention of the court in order that it may be corrected
before the jury retires, An exception taken at the close
of the charge was not sufficient to comply with thisg
rule, 166-7, 2064834,

Instructions to the jury not objected to become the
law of the case. 210+G18,

There was no prejudicial error in the Instructions rel-

ative to the time when plaintiff might become charged
with knowledge of misstatements in the applications for
Insurance. 2104846.
. The erroneous use of the word “and” Instead of “or,”
in charging the fury as to the effect of the alleged mis-
representations, should have been called to the court's
attentlon sp that the mistake might be corrected in
time, under the rule of Steinbauer v. Stone, 85 Minn.
274, 838 N. W, TH4 2104846,

The failure Lo call the court's attention to an inad-
vertently erroneous statement jn the instructions waiv-
ed the error. 21249,

7. Motion for direeted verdiet.

Where no cxceptlon was talten to o denlal of the mo-
tion for a directed wverdlet elther at the trinl or In the
motion for a new trial, the ruling cannot be reviewed
on appeal, 157-362 196+478.

8. Verdict.

In the record we find nothing justifying an interfer-
ence with the verdict and cannot consider, as ground
for reversal, a proposition which was not even sug-
gested at the trial as having any bearing on the case.
160-133, 2604467.

9. Findinzgs of Facl.

Where a party moves the court below to amend more
than one of several findings of fact, an assignment of
error In this court is insufficiret which merely states
tihat the court ersed in denying the motion to amend the
findings 165-266, 2061404,

An assignment of error that the findings of fact art
not sustained by the evidence fails to point out the par-
ticular finding challenged and 1is I[nsufficient. 267-101,
20846472,

10. Entry of judgment.

'The validity of a judgment entered by the clerk of
the district court without an order of the court there-
for will not be considered by this court, upon appeal
from such judgment, where no application has been

made to the court below to have the alleged error cor-
rected. 158-182, 1974100,

9328, “Bill of exeeptions” and “case” defined—The
term “bill of exceptions,” as used herein, shall mean a
written statement of exceptions duly taken at the
trial, with so much of the evidence and proceedings as
may be necessary to explain them. The word “case,”
as so used, shall mean a like statement of the pro-
ceedings in the cause, excluding all pleadings and
other papers properly filed with the clerk.- A case may
contain all the evidence given or offered at the trial
and all the proceedings had, or only so much thereof
as the parties may choose to present for review. (4201)
[7831]

34-330, 26+9; 61-412, 634+1040; 66-179, 63+837;
694895; 106-543, 11841008; 127-21, 1484478,

Affidavils set forth alleged misconduct of counsel, but,
since the settled cuse does not show facts constituting
the alleged misconduct of counsel the matter of miscon-
duct is not before the court. ‘161-113, 2014294,

-An eight year o0ld boy wasg travellng on the right
hand side of a street, with a child’s coaster wagon.
Defendant was driving his sutomobile In the same di-
rection but about 20 feet behind the boy. The boy
turned to the left, and started to cross the street. De-
fendant turned to the left to avoid a collision, but at
the curb he struck and Injured the boy. Held (1} that
the questions of negligence and contributory negligence
werg for the jury: (2) that the facts did not cail for an
instruction embracing the law of the road governing
vehicles when one pasSes another. 161-113, 2014288,

Documents received in evidence but not included in
the settled case are not before the court on appeals, If
the settled case shows that documents were recelved,
and the certificate of setilement makes no mention of
them, the fact as shown In t1he settled case prevaily
over the certifieate. 2104282,

67-207,

9329, Bill of exceptions or case, how and when set-
tled—The party preparing a bill of exceptions or case
shall serve the same on the adverse party by copy,
within forty days after verdiet, or, if the trial be by
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the court or a referee, after notice of the filing of
the decision or report. The party served in like man-
ner may propose amendments thereto within ten days.

And such bill or case, with the amendments, if any,-

shall, within fifteen days after the service of such
amendments, be presented to the judge or referee who
tried the cause for allowance or settlement, upon a
notice of five days. If a motion be heard on the min-
utes, the aggrieved party may propose a bill or case
within twenty days after notice of the decision thereon.
The times herein limited may be extended by agree-
ment of the parties or by order of the court; and the
court, in its discretion and upon proper terms, may
grant leave to propose a bill or case after the time
herein allowed therefor has expired. (4202) [7832]

One of thoe primary objects of this section is to secure
the gettlement and allowance of the case or bill when
the detalls of the trial are still fresh in the minds of
counsel and the trial judge (61-337, 534643). The Umi-
tation of time applies to all cases. Where a party ap-
peals from a judgment he cannot, as & matter of right.
propose a case at any tima before the expiration of the
six months in which an appeal might have been taken
{69-429, 724+705). In the case of trials by the court or
a referee the time begins to run from the service of
notice of the Aling of the decision or report (6-558, 394,
94-407, 103415; rule 47, district court). The neglect of
the adverse party to propose amendments within ten
days after the service of the proposed bill or case s
a waiver of the right to de so; but it does not extend
or enlarge the time within which the party proposing
the bill or case ls bound, In the absence of an order
or stipulation extending the time, to present it to the
judge or referce for allowance, that is, within fi{teen
davs after serviee of amendments or failure te do 80
within the ten days allowed for that purpose (81-467,
841324). By participating without objection in the set-
tlement of a case or bill after the statutory time hasa
expired a party waives any objection on that ground
(35—451, 29-65). If a case or bill is improperly served
after the statutory time it should be refused or promptly
returned with the reason stated thereon (51-337, 534
643: 59-259%, 61+138). It has been held that if a party
admits “due service” he will be deemed to have walved
the objection that the case or bill was not served in time
(38-137, 364108, See 69-429, 724+705). Whete a party has
failed to have a case or bill settled and allowed
within the statutory period he may for good cause
shown secure an order of court granting an extension
of time, The matter of granting or denying such an
application lieg almost wholly in the discretion of the
trial court and its action will not be reversed on ap-
peal except for a palpable abuse of discretion (6-558, 394;
19-407, 360; 25-234; 65-334, 5641117; B68-T72, 59+828; 59—
259, 614128; 69-429, 724705; T1-230, 734959, 744891; B1-4867,
844237; 34—-407, 103416; 102-~243, 1134452). The court may
allow a case or blll to be settled even after an appeal
has been perfected (32-217, 184826; 20487; 59-259, 6L+
138). PEBut the time within which an appeal {s allowed
by smtatute cannot be extended by such means (37-461,
3564270). The mere entertaining of a motion to settle
and allow a case after the expiration of the siatutory
period doeg not in itself constitute an extension of time
(51-337, 53+4643). By stipulation the parties may extend
the time for serving and settling a case or bill (38-137,
364+108; 69-429, 72+705; %4-407, 103+415). In an action to
recover possession of personal property. where a claim-
ant jntervened, and the court ordered judgment for plain-
tiff, fntervener was not an adverse party required to
be served (98-526, 106+1133). Insufficiency of objection
to amendment of settled case (124-317, 143437; 135-4%7,
1604+248). Mandamus to allow and settle case beyond
period of stay (124-537, 1444755; 132-146, 1554+905).
Shortening and extending period for settling case (125~
475, 1474654). After time limit, and motion to strike
settled case (139-491, 1684+365, 16341073). Suspension of
sentence Ias discretionary and in effect a stay (125-
529, 147427%3). Defects in evidence and errors ln charge
not reviewable wlithout settled case or bill of excep-
tions (127-520, 148+1081). 1n such case only determina-
tlon ig, do findings sustaln judgment (137-179, 16241073).
Settling and allowing case jurisdictional and discretion-
ary (127-533, 1494550; 128-037, 1504924; 136-465 161+
783). Presumption as to findings in absence of settled
case (129-156, 1514+810)., Showling justifiable for settled
case (134-27¢, 1594+566), Stipulation for stay of all pro-
ceedinga is necessarily inclusive of settlement of case
or bill of exceptions; Supreme Court ecannol control als-
cretion of trial court (155-497, 1924837). When stenog-
rapher's transcript, If properly settled under this sec-
tion, may serve as a bill of exceptions, or stand as
settled and certified case (1974+283).

In an appeal from a judgment, where the trial court
has made several findings of fact, an assignment “‘that
the findings of fact are not sustained by the evidence
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and are contrary to the evidence” is Insufficient. 157-1,
1954627,

The stenographer's transcript, if properly settled, may
serve as a bill of exceptions, though the court's cer-
tificate fails to state that it contains all the eviednce.
158-269, 1974283,

Stenograher's transcript to which the court had ap-
pended an order that it should stand for a settled case
held Insufficient to constitute a properly settled and
certified case where the record and files show no proof
of service of A copy of the proposed case upon the re-
spondent, and no notice or proof of notice of applica-
titon to the judge for settlement or allowance thereof
under Gen. St. 1913, § 7832, 158-269, 1974283

An order denying a motion for a new trial must be
affirmed fn the ahsence of a properly settled and cer-
tiftled case. 158-269, 1974283,

An assignment of error that the evidence does not
sustaln the findings, there being several, does not chal-
lenge any finding, 2104837,

9330, Same—When judge incapacitated, etc.—When
the judge who tried the cause ceases to be such, or
dies or becomes incapacitated from sickness or other
cause, or is without the state at the time limited for
such allowance or settlement, such bill may be allowed
or case settled by the judge of a district adjoining that
in which the action is pending; and when a referee
dies, or becomes incapacitated, or is so absent, the
bill may be allowed, or case settled, by the judge of
the court in which the action is pending. In either
case the allowance or settlement shall be made upon
the files in the cause, the minutes of the judge or
referece, or of the stenographer, if obtainable, and upon
such proof of what occurred at the trial as may be
presented by affidavit, with like effect as if the allow-
ance or settlement were by the judge or referee who

tried the cause. (4203) [7833]
55-334, 5641117; 125-477, 1474655,

REPLEVIN

9331. Possession of persenal preperty, how claimed
—The plaintiff, in an action to recover the possession
of personal property, at the time of issuing the sum-
mons or at any time before answer may claim the
immediate delivery of such property in the manner
following. (4204) [7834]

Optional with plaintiff to elaim immediate delivery
or not (61-219, 634630; 6§4~5, §54959). Demand unneces-
sary 08 condition precedent; status of partial payments
undetermined (124—426, 145+164). Wnavallable against
joint owner or tenant in common (128-349, 1504+1098;
129-525, 15241101).

213440

Gist of action. 158-326, 1974810,

In replevin for the owner's shares of c¢rops raised by
defendant under a cropplng contract, it ig a defense,
nothing else appearing, that before severance plaintift
conveyed the property, absolutely and without reserva-
tion of the crops, te a third party. 164-366, 2054262,

In an action In replevin, it is reversible error to direct
a verdict in favor of the defendant, where the plaintiff
holds a past-due chattel mortgage, given by defendant,
upon a part ot the property. 164-416, 2054274,

Iividence, held toc justify a finding that the horses In
question were the property of the plaintiff, that each
horse was of the value stated in the verdlets, and that
the plaintiif’'s damages for th: detention of the properly
were as stated in the verdicis, 156-408, 2083135,

A sheriff cannot take property under a writ of re-
plevin which he is helding under 2 prior writ of at-

tachment; but, if the attachment is released, it then
becomes his duty to execute the writ of replevin,
2124593,

Where the pleadings disclose plaintiff’s source of title
to property in a replevin action as resting on a note and
chiatlel mortgage, the defensz of payment must be plead-
ed. 2134536,

9332, Affidavit—An affidavit shall be made by the
plaintiff or some person in his behalf, showing:

1. The particular property claimed, and that plain-
tiff is the owner thereof, or is lawfully entitled to its
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possession by virtue of a special property therein, the
facts respecting whieh ghall be set forth;

2. That the property is wrongfully detamed by the
defendant;

3. That the same was not taken for a tax, assess-
ment,.or fine, nor seized under an execution or attach-
ment against plaintiff’s property, or, if so seized, that
it is by statute exempt from such seizure; and

4, The actual value of the property. (4205) [7835]

Subd. 3 cited (61-21%, 634630; 86-177, 804316}, Burden
of proof as to identity of property cl:umed (123525,
1434268). Bufliciency of constructive possession (133-202,
158441: 137-61. 162+1059), WWhen Treplevin lies as to
Eél)lau ful severance of trees and their removal (207 Fed.

9333. Bond and sureties—A bond to defendant shall
be executed by or in behalf of the plaintiff, with surety
approved by the sheriff, in a penal sum at least double
the value of the property, conditioned for the return of
such property to the defendant, if a return thereof be
adjudged, and for the payment to him of such sum as
for any cause may be adjudged in his favor. (4206)
[78386]

Liakility on bond (6—412, 277, 14554, 422; 17-475, 453;
21-51; 33-253, 22;538: B6—168, 90437 6.

While it is the general rule that a plaintiff, defeated
in a replevin action, is not relieved of liability on his
bond by the loss or destruection of the property while
in his possession pending the action, he may show, in
mitigation of damages, when sued upon the hond, that
the renl loss is less than the value of the goods, 2134378

A defeated plaintiff in a replevin action, who has
taken the property under his writ, and given bond for
its return, cannot escape liability on the hond by pro-
curing an ex parte order permitting him to deliver the
property into court. 2134378,

9334. Requisition to sherif—Service and return—
The plaintiff or his attorney, by an indorsement on
the affidavit, may require the sheriff to take the prop-
erty from the defendant and deliver it to the plaintiff;
and upon receipt of the affidavit, indorsement, and
bond the sheriff shall forthwith take the property, if
in the possession of the defendant or his agent, and
retain it in his custody until delivered as hereinafter
provided. The affidavit, indorsement, and bond shall
be served by the sheriff, without delay, upon the de-
fendant, or upon his agent having the property in
charge, as a summons is required to be served; and
the originals, with the return of the officer thereon,
shall be filed with the clerk within twenty days after
the taking, (4207) {[7837]

By virtue of process in a replevin action, a court officer
has the right to take possession of -the property de-
seribed In the replevin papers and {o enter the place of
abode of the defendant in the action for that purpose,
provided he can enter peaceably. 20945232

9335. Exception to sureties — Rebonding — Within
three days after such service the defendant may give
notice to the sheriff that he excepts to the sufficiency
of the sureties. If he does not except, he, or some
person on his behalf, may give bond to the plaintiff,
with surety to be approved by the sheriff, in the same
sum 3s that of the plaintiff, conditioned that the prop-
erty shall be delivered to the plaintiff, if delivery be
adjudged, and for the payment to him of such sum
as may be adjudged against the defendant; and there-
upoh, by written demand to the sheriff, he may require
the return to him of the property, taken. 'If he does
not so except or demand a return, the property shall
be delivered to the plaintiff. Within three days after
the approval of the defendant’s bond the plaintiff
may in like manner except to the sureties thereon.
(4208) [7838]

Officer should retain possession for three davs to awalt
rebonding (1-242, 171). Assignment of judgment car-
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ries bond (36-198, 304879). Liability on bond (64-256,
664974;: 88-56, 924306). See 138-177, 14942,

Where the owner of personal property brings an ac-
tion in replevin against a party claiming merely a lien
thereon, and obtains possession from the officer who
executed the wrif, by reason of the claimant's failure to
rebond, the plaintiff thereby acquires the right to sell
and dispose of the property pendente lite and give good
title 10 the purehaser. 158396, 1974840,

9336. Justification of sureties—Within two days
after exception taken to the sureties of either party,
he shall serve upon the other not less than two nor
more than six days’ notice of their justification. If
any surety fails to justify at the time appointed, an-
other may be substituted within such time, not ex-
ceeding three days, as the judge or officer may appoint;
but there shall be only one adjournment, and in case
of substitution a new bond shall be executed by all
the parties to be bound. (4209) [7839]

9337. Delivery of property—Waiver of justification
—Upon justification of plaintiff’s sureties, the sheriff
shall deliver the property to him, except as otherwise
prescribed when claim is made by a third persen, and
upon like justification of defendant’s sureties the prop-
erty shall be delivered to the defendant. When the
sureties fail to justify, or when justification is waived
as herein provided, the sheriff shall forthwith deliver
the property to the person entitled thereto. The sheriff
shall retain the property until the justification is com-
pleted or waived, and he shall be liable for the suffi-
ciency of the sureties during such time. Justification
of sureties may be waived in writing by either party
either before or after notice, (4210) {7840}

9338. Proceedings when property is concealed—If
the property, or any of it, be concealed or inclosed in
a building or eisewhere, and a public demand made
by the sheriff for its delivery be refused, he shall cause
the building or inclosure to be broken open and take
the property therefrom; and, if necessary to that end,
he may call the power of the county to hiz aid. When-
ever it shall be made to appear, by the return of the
sheriff or by affidavit, that any of the property sought
to be recovered has bheen concealed, or cannoet with
reasonable diligence be found, the court may require
the defendant, and such other persons as it shall deem
proper, to attend and be examined touching the dis-
position thereof, and may enforce its orders in the
premises as in other cases. (4211) [7841]

9339. Property, how kept, and when delivered by
sherif—When the sherifl has taken property as herein
provided, he shall keep it in a secure place, and deliver
it to the party entitled thereto upon receiving his law-
ful fees for taking, and necessary expenses for keep-
ing, the same. (4212) [7842]

9340, Claim of property by third person—If any
property levied upon or taken by a sheriff by virtue
of an execution, writ of attachment, or other process,
or in an action of replevin, is claimed by any person
other than the defendant or his agent, and such per-
son, his agent or attorney, shall make and serve on
the sheriff an affidavit of his title or right to the
possession of such property, stating its value and the
ground of such title or right, the sheriff may release
such levy or taking unless the plaintiff, on demand,
shall indemnify him against such claim by a sufficient
bond in a penal sum of at least double the value
alleged in such affidavit. No claim by any person,
other than the defendant or his agent, shall be valid
against the sheriff unless so made, and he may retain
the property for a reasonable time after such claim
to obtain such indemnity. (4213) [7843]

Applicable only to cases where the property seized is
found in the possession of the defendant named in the
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writ or his agent, so as to create an appearance or
presumption of ownership in him (9-97, 87; 14-163, 12§;
18-308, 278; 25-432; 26-120, 1+836; 26-173, 24473; 281,
81825. 28-390, 104418; 28-626, 11494; 30-321, 154309; 32-71,
194385; 35-248, 284604; 38424, 38+110; 49-381, 562430; B8~
123, 924523; 105~50, 1174231), " A statement in the affida-
vit that the claimant i3 the owner of the property is a
sufficlent statement of the ground of his title or right
to possession, at least where he is the general owner.
The affidavit should allege the claimant's ownership as
of the time of the levy as well as of the time of the de-
mand, An agent making an affidavit may state the facts
as upon information furnished him by his client (36-143,
304453; 77-124, 793603). Notice In form of affidavit held
sufficlent (112-270, 12741123, The affidavit and notice
may be served on the deputy sheriff who made the
levy and has the property in his possession (13-174,
165). Failure to serve affidavit did not aveid verdict,
where only issue tried related to other matters (103—459,
1154+640). An attorney of a non-resident has implied
authority to execute a bond in the name of his client
under this provision (259-367, 13+194). The statute I3
designed for the protectlon of the officer in the dis-
charge of his duties (30-321, 154309; 47-70, 494386, 77—
124, 794603). Seeo 153-4756. 1914282,

Ts without applicatlon when the property is in the
possession of the claimant and taken from him and not
in the possession of the execution defendant. 161-02,
2004530.

The statutory atfldavit, clasm, and demand by a third
party apply only to cases where the property taken is
found in possession of the defendant against whom the
process ia issued. 165-282, 2064446,

9341, Plaintiff and sureties first liable in action for
taking—If the person claiming under § 9340 shall be-
gin an action against the sheriff for the taking of
such property, the plaintiff in such process or action
and the sureties on the indemnity bond so given shall
be impleaded in the action with the sheriff, on his
motion; and, if judgment be rendered against him and
his codefendants in such action, execution thereon
shall issue forthwith, and the property of such code-
fendants shall be exhausted before that of the sheriff
shall be subject to sale. (4214} [7844]

30-321, 154309; 55-489, 574210.

ATTACHMENT

9342. When and in what cases allowed—In an action
for the recovery of money, other than for libel, slander,
seduction, breach of promise of marriage, false im-
prisonment, malicious prosecution, or assault and bat-
tery, the plaintiff, at the time of issuing the summons
or at any time thereafter, may have the property of
the defendant attached in the manner hereinafter pre-
scribed, as security for the satisfaction of such judg-
ment as he may recover. A writ of attachment shall
be allowed by a judge of the court in which the action
is brought, or a court commissioner of the county.
The action must be begun as provided in § 9199 not
later than sixty days after issuance of the writ, (4215)
[7845]

1. Nature of provecding—5-69, 50; 13-205, 192; 29-108,
124.342; 37-194, 33:569; 45-341, 346, 484187; 50-405 52-906.

Sale of land under order or probate court where share
of heir is attached. 161-252, 2014422,

The property of a foreign railroad company operating
no line of rallroad in this state Is not immune to at-
tachment of its property used In interstate commerce.
162-55 202456

That land is exempt ns a homestead is not a ground
for the dissolution of an attachment; and the order dis-
solving the attachment was not an adjudication that the
homestead was on the land attached. 162-176 2024711,

Swaney v. Hasara (Minn.) 205 N. W. 274, followed to
the|eﬂ’ect that section 67f of the Bankruptecy Act (3a-
son's Code, 11, 107)) annuls the liens therein referred
te only as against the trustee In bankruptey and those
claiming under him. 166-405, 208421
81:1.‘-'1985.“1"“0 to be followed wtrictly--3-406, 300: 78427,

3. A matter of right—18-541, 483; 20-435, 389; 78-427,
8141908,

“:ﬁ f!n “l'ihnt ?lcﬂon? n&lo\\'ed—-—5»69. 50; 6-183. 117 Aec-
or alienation of affection not i -~
424, 1954844), tions is an exception (149
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. At whnt time may Issue—May issue slmultanecusly
with the summons or at any time thereatter (12-420, 305;
13-326, 209, 91-226, 974974; 91-332, 984188)., Distinction
between this sectlon and section 9356 (123-332, 1434792;
147-380, 1804233).

6, Jurisdiction how ncquired—The action is not com-
menced by the attachment but by service of summonsy
and the failure to make such Service, actual or c¢on-
structive, as authorized by statute, leaves the court with-
out jurisdietion (29-108, 124343; 317-194, 2334559, An ac-
tion againat a non-resident, although in form in per-
sonam, is in effect in rem, as it is only by attaching
property that the court acquires jurisdiction to proceed

further, and then only to the extent of the property
attached (36-1390, 31+2¥0: 44-505, 474169; 46-396, 493190,
51-181, 534460}, Clted and applied (101-110, 1113949).

See 147-380, 1804233, Service of non-resident defendant,
not doing business within state, under Carnack Amend-
ment {284 Fed. 1009).

7. Who mny allow writ—Court commissioner may
(91-352, 983188), Clerk cannot (6-183, 117; 7421, 336;
8477, 427; 11-223. 145; 11-408, 301).

S, Effect of bankruptey—=85-105, 881263,

9343, Contents of affidavit—To obtain such writ,
the plaintiff, his agent or attorney, shall make affidavit
that a cause of action exists against the defendant,
specifying the amount of the claim and the ground
thereof, and alleging:

1. That the debt was fraudulently contracted; or
- 2. That defendant iz a foreign corporation, or not
a resident of this state; or

3. That he has departed from the state, as affiant
verily believes, with intent to defraud or delay his

-creditors, or to avoid the service of a summons, or

keeps himself concealed therein with like intent; or

4. That he has assigned, secreted, or disposed of
his property, or is about to do so, with intent to delay
or defraud his creditors. (4216) [7846]

1, In general

Sufficient afidavit jurisdictional, Judgment in an ac-
tion based on insufficlent affidavit void and subject to
collateral attack. Affidavit which wholly fails to state
grounds of plaintiff’s claim {atally defective (78-427, 814
188). Allegations of affidavit must be positive and not
on information and belief. FExcept as expressly author-
ized it is insufficient to allege facts “as deponent verily
believes” (6-183, 117; 13-423, 390; 14-125, 93: 38-341, 374
585), Several grounds not inconsistent may be alleged
(9—68, 57; 23—229), but they must not be stated disjunec-
tively (14-520, 391; 28-73, 9479). An allegation *“that the
defendant has assigned, secreted or disposed of his
property with Intent to delay or defraud his creditors"
fz sufficlent (14-520, 391; 25-461)., An allegation “that
the defendant is about to assign, secrete or dispose of
hig property with intent to delay or defraud his credi-
tors” s sufficlent (14-520, 3%1; 25-461). An allegation
“that defendant has disposed of a part of his property
with intent therehy to delay and defraud the plaintift
and is about te disposSe of the rest of his property with
the same Intent” s sufficient (23-229:; 2873, 9479). Not
necessary to allege that summons has issued or suit
commenced (12-420, 305), Afidavit for attachment
against noh-resident heed not state that he has prop-
erty in state subject to attachment (26-190, 314210). Not
indispensable that afllant sign the affidavit (47-405, 504
368)., When made by agent or attorney it should state
or recite that afliant 1a such agent or attorney (57-42§,
59+490; 66-287, G6841077). May be dated prior to coms
mencement of action (47-581, B04+R21). Effect of amend-
ment of complaint and afidavit (61-170, 634+490). Cited
(105-286, 1174515). Preferential transfer without actual
fraud (124-112, 1444433). Insufliciency of mere construc-
tive fraud in chattel mortgage (130-141, 1534125). Order
refusing to vacate writ (155-509, 1934+595).

The showing made by defendant justified the conclu-
sion that the grounds stated for the issuance of a wnit
of attachment were untrue, ard the writ was properly
vacated. 157-283, 19541016.

The charge, in an affidavit for attachment, of one
ground for attachment cannot L e sustained by proof that
ancther ground for attachment existed. 161-358, 2014442,

Record examined and held to justify a finding that the
transaction was not of such character as to indicale an
intent to defraud 161-358, 2014442,

‘The truth of an affidavit for attachment should be
challenged by motlon to wvacate the writ. 163-294,
204438,

2, Deported from xtate, ecte.

An affidavit for attachment, i3 not sufficient when it
says the defendant is “about” to do the thingg therein
specified. 160-127, 1954895,

When the affidavit relates to subdivision 4 and states
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two distinet grounds for attachment, namely, “that the
defendant has or is about to dispose of his property with
intent to defraud his creditor, the plaintiff,” it is bad.
160-127, 1994895,

3. Transfer wiith intent to defraud.

A transfer of property 1o secure a debt, where the
value of the property is less than the debt, cannot be
considered a transfer with intent to defraud within the
spirit of the attachment statute. 164130, 2044833,

A disposition of property with intent to defraud doges
not necessarily result, even though the transfer may be
preferential. 164-130, 204+633.

4. Homestead.

Conet. Art. 1, 8 12, although self-executing, without
legislation, does not, in itself, create lien in favor of
one furnishing material or labor for improvement of
exempt property, but such lien claimant secures lien in
same manner in which other debts become liens.
167243, 2084740.

Affidavit of attachment not complying with Gen. St
1823 5 9343, is insufficient to fix lien on homestead.
167-243, 2084960,

9344. Conditions of required bond—Before allowing
the writ, the court shall require of the plaintiff a
bond, in the penal sum of at least two hundred and
fifty dollars, conditioned that if judgment be given
for the defendant, or if the writ be vacated, the plain-
tiff will pay all costs that may be awarded against
him, and all damages caused by the attachment, not
exceeding the penalty of the bond. (4217) [7847]

Undertaking sufficient. Defect in bond or undertaking
net jurisdictlonal (78-142. 804871, 81+n29) Sufficient bond
may be filed nune pro tune (78142, RJ+871, 814529, 78—
427, 814198). Liability on bond (25—119 37--544, 36+713
41-240, 4241059). Judgment of dismissal
stipuiation releases from liability on bond (132-201,
1536+35).

9345. Issuance, contents, and scope of writ—Upon
filing the affidavit and bond, with the order allowing
such writ, the clerk shall issue the same, stating therein
the amount of plaintiff’s demand. Several writs may
issue at the same time, directed to the sheriffs of
different counties., Each shall require the sheriff to
attach and safely keep the unexempt property of de-
fendant found in his county, or so much thereof as
ghall suffice to satisfy the amount claimed, with ex-
penses and costs. All property not exempt from execu-
tion under the judgment demanded in the action shall
be subject to attachment therein. (4218} [7848]

The lien acquired by a creditor, who causes the land
of the debtor to be atiached is not affected by bank-

ruptecy proceedings instituted more than four months
thereafter. 163-294, 204435,

1. Form of writ—Must be under seal of court, dated,
signed by clerk, and tested in name of presiding judge
(8§ 146:; 20-198, 175; 22-189). Need nrot show by what
officer it was allowed (7-506, 412), Slight variance in
amount stated in writ and complaint immaterial (7-506,

412), 8Signature held sufficient (31-352, 981188},
2. Held attachable—Interest of partner in firm prop-
erty (4-217. 156; 13-190, 189; 13-205, 192; 24-20; 24-167T;

25-212; 62-258, 644567); vested equitable interests (45—
341, 345. 484187, See T4-215, 77+44; 88-311, %241125); In-
terest of vendee under contract of sale of land (43-513,
45+109%); interest of vendor under contract for sale of
land (25-382; 28-408, 104427; 30-424, 154869; 42-279, 444
gg}); property fraudulently transferred by debtor (9-108,

3. Held not attachanble—Property in custodia legis
(32-496, 214728: 33-2209, 221388; 41-304, 43467); equitable
interest of residuary legatee in trust fund (74-215, 774
44); interest of morigagee before foreclosure (34—047
27+66)_; interest in profits growing out of use of prop-
erty (8-75, 51; 25-212); cars of foreign railroad corpora-
tion temporarily in state (92-20, 993365); money or cther
lli'gi)p_e‘(;"lty on person of debtor (3-108, 300). See 154257,

+591.

9346, Execution of writ—The sheriff, on receiving
the writ, shall execute the same without delay. Real
estate shall be attached by his filing a certified copy
of the writ, and of his return of such attachment there-
o, containing a description of such real estate, with
the register of deeds of the county in which the same
is situated, and serving a copy of such writ and re-
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turn upon the defendant, if he can be found in his
eounty, without any other act or ceremony. Such at-
tachment shall be a lien on the interest of the defend-
ant in such real estate from the time of filing the
same. Personal property shall be attached in the
manner provided by law for the levy of an execution
thereon, and, so far as practicable, the provisions re-
specting such levy shall govern the execution of the
writ of attachment. (4218) [7849]

vy on venlty—35-1, 24 25457, 3018286;
47+159 55 186, 397, 57:134; 126-176, 148+43.

2, TLevy on personnlty—3-406, 300; 26-141, 14830; 27-
530, 8+765; 30-191, 196, 14:884; 30-321, 151309.

2, Lien on renlty—44-505, $08, 474189; 58-550, 604667,

4. In general—Within the statutory time after the
levy of the execution the plaintiffs presented to the
sheriff their selection of a homestead. It was Ignored.
It is held that the defendants cannot contest. the selec-
tion made. 162=176, 2024711,

Plaintiff caused 2 writ of atiachment to {sfue and be
put in the hands of the sheriff, who seized property. not
in the possession of defendant, and sold it on execution.
Plaintiff bid ir the property at the sals and retained it.
'Thig constitutes conversion. and a demand for a return
of the property is unnecessary. 165-282, 2064446,

9347. Imventory, service, and return—When an at-
tachment of personal property has been made, the
sheriff shall forthwith annex to the writ an inventory
of the property attached, and, if the defendant be a
resident of his county, shall serve such writ and in-
ventory upon him in the manner prescribed for the
service of a summons. When any writ of attachment
is fully executed or discharged, he shall return the
same, with his doings thereon, to the couri. (4220)
[7850]

Teturn (13-199, 188, 25.432: 17-369, 64790, 40-470, 4%y
288; 44-505, 47+169; 78142, 80{871, 814529).

9348. DPerishable property to be sold—Credits, ete.,
collected—If any of the property attached be perish-
able, the sheriff shall sell the same in the manner
provided for the sale of personal property on execution.
He may also take such legal proceedings, either in his
own name or in that of the defendant, as may be
necessary for the recovery of the eredits and effects
attached, and may discontinue the same as the court
may direct. (4221) [7851]

Sale of perishable property ,(20 196, 175),
of debts (1-406, 300; 4407, 30%)

9349. Judgment for plaintiff, how satisfied —If
indgment be recovered by the plaintiff, the sheriff
shall satisfy the same out of the property attached,
if sufficient, first paying to plaintiff the proceeds of
sales of perishable property and of all credits col-
lected by him, or so much thereof as may be required.
If a balance remain due and an execution on the judg-
ment be to him issued, he shall sell thereunder so
much of the attached property as may be necessary to
satisfy such balance. (4222) [7852]

When judgment is recovered the practice is to enter a
general money judgment and issue a general execution
to attachment (58-550, 603667). After
judgment is entered the lien of the attachment is merged
in the judgment (53-230, 5441118),

9350, Motion to vacate—The defendant, within the
time allowed to answer, or, if he has answered, at
any time before the trial, may apply to the court, on
notice, to vacate the writ of attachment. If the motion
be made upon affidavits on the defendant’s part, but
not otherwise, the plaintiff may oppose the same by
affidavits in addition to those upon which the writ was
allowed. (4223) [7853]

34y, In general.

The truth of an affidavit for attachment should be
challenged by motion to vacate the writ. 163-284,
204438,

44-505,

Collection
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Alleged falsehood, in a supporting affidavit to dis-
solve an attachment, does not jurtify an order setting
aside an order dissolving the attachment, when the bur-
den cast upon the plaintiff, by the absolute denial in
defendant's affidavit, haz not been met. 164-130, 2044633,

Upon a motion {o vacate a writ of attachment, a denial
of the allegations of the affidavit for attachment puts
the burden upon the attaching party. Upon conflicting
affidavits the court found that the burden was not sus-
tained, and vacated the writ and diszolved the levy.
I67-21, 2084192,

Tn a motion te vacate a writ of attachment upon the
ground that the defendant was about to transfer prop-
erty to delay creditors, the hurden of proof i= upon the

plaintiff; and the proof in this case held insuficient.
I67-181, 2084759,
11{.8 When may be made—38-382, 374799 53-230, 544
2" Notlee—12-420, 305,
2. Who may move—7-345 271: 38-382, 374799
4. Effcet of fallure to move—11-223, 145.

5. Practice on hearing—Court may determine truth
or falgity of allegatione of fact in affidavit on which
attachment issued (18-541, 485; 20-374, 3%25). Counter
afMdavits may be admitted (23-229: 23-571). What affl-
davits may be received and in_what order and whother
a continuance shall be granted to give a party oppor-
tunity to procure further evidence are matters of dia-
cretion (23-571). Defendant may use his verified answer
as an afMdavit (23-220). Where affidavits offered In op-
posgition to the motion show that the moving party is
entitled tn the relief sought, though on a ground not
stated in the moving papers, he may take advantage of
the ground thus shown (7-345, 271). Where defendant
traverses facts alleged as grounds of attachment the
burden s on plaintiff to prove their truth and this he
must do by competent evidence. A mere reiteration of
the general statement of his original affidavit in the
language of the statute, or a statement of mere opinion
or betlef. s not sufficient (51-285. 534634). Where
counter affidavits clearly and specificallv state a badge
of fraud they are not overcome or sufficiently contra-
dicted by the general statements in the moving .a.fﬂda.-
vitg denying fraud (60-18, 614684), Where aflidavits are
such as might reasonably lead different minds to op-
posite conclusions (102—466. 1134+1061). Burden of proof
on plaintiff (135-469, 16041024).

6. CGrounds for vacating—A writ may be vacated
‘elther because the statute has not been complied with
in its allowance and Issuance or hecause the gtatements
In the affidavit for its allowance are untrue (13-641, 485).
Tt s not a ground for vacating that offlcer has levied
on property not subject tn levy, The question on a
motion to vacate is the validity of the writ and it can-
not be vitiated by anv irregularity in the officer execut-
ing 1t ¢(5-69, 60: 60-18. £81:684)., Court cannot try ques-
tion whether plaintiff has or has not a cause of acfion
or defendant a valid defence (5-G9, 50, See 7-345, 271:
60-18, 614684).

7. Motion by non-resident—74—-4, 764787,

R. Avppen) from order refusing to disxolve—60-501,
6241133,

N. Appenl from order dissolving-—79-153, 814830,

10. Question on appenl—s14-243, 179; 24-313; 25-461;
26-308, 24978; 38382, 374799; BI-285 534634 60-17, 61}
672: 60-18, 614684; 76-54, 7TB4+878; 102-466, 11341061

11, Tosmension of property hending appeal—40-470,
421298; 79-153, 8141830,

9351. Attached property retaken, when—Damages
~Should any of the attached property belonging fto
the defendant pass out of the sheriff’s hands without
being converted by him into money, he may retake
the same, and for that purpose shall have all the
powers originally conferred by the writ; and any per-
son who shall conceal or wilfully withhold such prop-
erty from the sheriff shall be liable for double dam-
ages, at the suit of the party injured. (4224) [78b4]

9352. Satisfaction, discharge, etc.—Real estate—An
attachment of real estate may be released by filing
for record with the register of deeds:

1. A certified copy of an order of the court vacating
the attachment, or of a final judgment in defendant’s
favor, or a satisfaction of judgment in plaintiff’s favor,
rendered in such action.

2. A certificate of satisfaction or discharge of the
attachment, executed and acknowledged by the plain-
tiff or his attorney, as required for the satisfaction of
a mortgage.
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3. A deed of release of the attached premises, or
of any part or interest therein, in which case the parts
or interests not described in the deed shall remain
subject to the attachment lien.

Such attachment may also be released by an entry
in the margin eof the record, signed by the plaintiff or

his attorney, acknowledging such release. (4225)
[7855]
9353. Same—Personal property—When an attach-

ment of personal property has been made by filing a
copy of the writ with any public official, its discharge
shall be effected by filing in the same office any in-
strument of release mentioned in § 3352, (4226}
[7856]

9354. Same, whenr action is abandoned—If no judg-
ment be entered within three years after the attach-
ment, any party interested in the attached property,
whether a party to the action or not, may move the
court therein for its release, And if it be made to
appear that no proceeding has been taken in the action
within the preceding three years, or from other evi-
dence that the action has been abandoned, such motion

shall be granted. (4227) [7857]
53-230, 5441118; 147-381, 1804233,

9355, Attachments and releases—Record and index
—-All copies of writs of attachment filed for record
with the register of deeds, and all satisfactions or
releases of attachments of real estate thereunder, shall
be recorded in the books provided for the record of
mortgages, and shall be indexed as if the defendant
in the attachment were a mortgagor and the plain-
tiff a mortgagee. (4228) [7858]

GARNISHMENT

9356. Afliduvit—Garnishee summons—Title of ac-
tion—In an action in a eourt of record or justice court
for the recovery of money, if the plaintiff, his agent
or attorney, at the time of issuing the summons, or
at any time during the pendency of the action, or after
judgment therein against the defendant, files with the
clerk of the court, or, if the action is in a justice court,
with the justice, an affidavit stating that he believes
that any person (naming him) has property or money
in his hands or under his control belonging to the de-
fendant, or that such person is indebted to the defend-
ant, and that the value of such property or the amount
of such money or indebtedness exceeds twenty-five dol-
lars, if the action is in the district court, or ten dollars
if in a justice court, and if the plaintiff files with such
affidavit a copy of the complaint when the complaint
has been theretofore either served on the defendant or
filed in said action, a summons may be issued against
such person, as hereinafter provided, in which summons
and all subsequent proceedings in the action the plain-
tiff and defendant shall be so designated, and the per-
son against whom such summons issues shall be desig-
nated as garnishee, (4229) [7859] {(Amended ’27,
¢. 300)

Affidavit sufficient if it conforms to statute (55-102,
564581}, Wihlle it is somewhat in the nature of a com-
plaint against the garnishee its sufficiency is not to be
determined by the ordimary rules of pleading. In an
action agalnst two defendants an affidavit that the gar-
nishee “is indebted to the said defendants in an amount
exceeding the sum of fifty dollars” is sufficient to charge
the garnishee for a debt (due from him to ene of the
defendants alone (61—404, 6341078). Need not allege that
garnishee Is corporation (55-102, E64581). May be dated
prior to commencement of action (47-581, 504823). When
jurisdictional (61-404, 6341078 Sea 3-360, 253: 5-347,
279; 9-55, 44). Must be flled before the garnishee sum-
mons 13 issued (3-360, 253). Objection to affidavit held
walved (61—404, 6341078). Cited as to affidavit in justice
court (77-426, 804326). Garnlshment proceedings author-
ized in actions in tort (95-118, 1064304). In district
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court, on appeal from Jjustice court (103-79, 1144468,
See note under § 7887). Cited and applied (103-69, 1144
257}. Tassuance of summons in main action s essential
(123-320, 1431792). @Garnlshee holding claim in excess
ot judgment is not liable (124-339, 145426). Garnish-
ment will lie on judgment, on appeal, without super-
sedeas (132-336, 1564+668).

A debt has a situs wherever the debtor can he found,
2104R74.

Wherever the creditor might sue for its recovery,
there it may be reached by garnishment as his property.
210+874,

This may be done in an action In rem even though all
parties are nonresidents of the state, it being imma-
terial where the debt was contracted or incurred,
2104874,

9357. Proceedings in justice court—If the action is
in a justice court, the summons shall be issued by the
justice, and shall require the garnishee to appear be-
fore him at a time and place specifted therein, not less
than six nor more than twelve days from the date
thereof, to answer under oath such questions as may
be put to him touching his indebtedness to the de-
fendant, and any property or money of the defendant
in his possession or under his control, which summons
shall be served and returned in the same manner as a
summons against a defendant, except that the service
must be personal. A copy of such summons, together
with a notice to the defendant stating the time, place,
and manner of service upon the garnishee, and signed
by the justice or the officer who served the same, and
requiring the defendant to appear and take part in
the examination, shall ba served upon the defendant
at least three days before the time specified in the
summons for the appearance of the garnishee. (4230)
[7860] ’

A judgment in a court of a justice of the peace
agalnst a garnishee upon his disclosure that he was
indebted to 1the defendant, though his indebtedness was
evidenced by a judgment, the justice having jurisdic-
tion of the subject-matter of the action and of the par-
ties, was with jurisdiction, was subject to correction on
appeal if erronepus, but was not subject to collateral
attack, and the pavment by thce garnishee of the judg-
ment in the garnishment proceeding discharged pro
tanto the judgment in the action against him. 161-374,
2014546,

9358. In district court—In actions in the distriet
court such summons may be issued by the plaintiff or
his attorney in the action, and shall be served and re-
turned in the same manner as a summonsg issued
against a defendant, except that the service shall be
personal. It shall require the garnishee to appear be-
fore the court in which the action is pending, or the
judge or clerk thereof, or a court commissioner of the
county in which the action is pending, at a time and
place specified therein, not less than twenty days from
the service thereof, and answer touching his indebted-
ness to the defendant, and any property or money of
the defendant in his possession or under his control.
A copy of the summons, together with a notice to the
defendant stating the time, place, and manner of
service thereof upon the garnishee, signed by the
plaintiff or his attorney, or the person or officer who
served the summons upon the garnishee, and requir-
ing the defendant to appear and take part in such ex-
amination, shall be served upon the defendant at least
ten days before the time specified in the summons for
the appearance of the garnishee. Such notice and
copy of the summons may be served in the same man-
ner as a summons in ordinary cases. (4231) [7861]

Cannot be issued until filing of affidavit (3—-360, 253;
9-55, 44). Delivery to officer for service—when deemed
t0 be issued (103-69%, 114+257). Issues without order of
court (9-55, 44). Need not run in name of state (12-80,
42). Several persons may be included as garnishees in
same summons. Summons held to designate sufficiently
court or officer before whom returnable (74—448, 77+206).
Objection to summons and service held walved (9-35, 44;

55-102, 564581), District court in which judgment orlg-
inally entered held to have gole jurisdiction of garnish-
ment proceedings ($3-348, 1014502). Cited (30-191, 144+
§84). Failure to serve on defendant proper copy of the
summons and notice not a jurisdictional defect. Pro-
ceedings may he¢ dismissed on motion (103-69, 1144257).
gg;;’ice on -pon-resident by publication (133-326, 158+

The record fails to show service of a copy of the gar-
nishee summons on defcndant, or the filing of an affi-
davit with the examining officer that would dispenue
with such service, or that the garnishee disclosed or
was defaulted; but dees show that, without objection,
the motion to discharge the garnishee was submitted
on the sold ground that the funds garnisheed consti-
tuted the proceeds of the sale of defendant’s homestead,
Held, the order discharging the garnishee was not er-
roneous, 157-283, 185+1015,

When a copy of the garnishae summons wag served
upon defendant, the blanks in the printed notice to de-
fendant. on the back of the copy of the summouns, were
not filled in. ard [t was not sigred. The service in that
condition did not amount to a service of the reguired
statutory notice. 160-443, 24(4468.

Held, following Hudson v, Patterson, 123 Minn., 339,
143 N. W. 792, that service of a garnishee summnns bhe-
fore the issnaner of a valid summons in the main action
is unauthorized and of no ¢ffect, I64-363, 205+244,

9359, Effect of service on garnishee—Fees—The
service of the summons upon the garnishee shall at-
tach and bind all the property and money in his hands
or under his control belonging to the defendant, and
all indebtedness owing by him to the defendant at the
date of such service, to respond to final judgment in
the action. He may be compelled to disclose under
oath respecting all matters contained in the affidavit:
Provided, that no person shall be oblized to appear as
garnishee unless the fees for one day’s attendance
and mileage allowed by law be paid or tendered in
advance. (4232) [7362)

. Creditor occupies no better position than would de-
fendant in suit by _him against garnishee (103-387, 1154
205; 109-468, 1244223), Pendency of garnishee action
Is defense by way of plea in abatement in action by
garnishee’s creditor to recover debt sought to be reached
by garnishment. Proper practice is to order stay (99—
303, 105+403). Does not affect property acquired sub-
sequent to service {(2-310, 265; 60-128, T14925). What
constitutes “control” (23-475), Cited (21-42: 30-191, 144
884; 32-66, 194346; 60-362, 624396, 75-118, 77+568; 85-313,
884848). (arnishment creates an inchoate lien (124—
256, 144495%), Right of recovery of money subject to
undermined garnishment (125-262, 14641093)., Creditor's
interest in trust estate (130-395, 1534741). Verdict is
not subject to garnishment (148-192, 1814327). :

The service of a garnishee summons does not change
the rights of the parties except to transfer to the plain-
tiff whatever ciaim the defendant had against the gar-
nishee. 166—481, 2084413,

9360. Property subject to garnishment—All moneys
and other personal property, including such property
of any kind due from or in the hands of an executor
or administrator, and all written evidences of indebted-
ness, whether negotiable or not! or under or over due,
may be attached by garnishment; and money or any
other thing due or belonging to the defendant may be
attached by this process before it has become payable,
if its payment or delivery does not depend upon any
contingency; but the garnishee shall not be compelled
to pay or deliver the same before the time appointed
by the contract. (4233) [7863]

1. Held garnishable—Debt owing to a non-resident,
the debtor being within the state (30-244, 154113: 50—
405, 521905. See 72-383, TH4T740; S0-478, 83+452; 88456,
93+520; 103-268, 1144%535: 114-27, 1304540): legacy in
hands of executor (81-484, 841332; 84-353, 87+944);: In-
debtédness incurred by receiver operating railroad under
federal court (58-145, 50+987): property under “control”
of garnishee (23—475); United States wvoucher (21-42);
hond of state deposited with trustee (3-—389, 282); money
in hands of garnishee which in equity and good con-
science belongs to defendant (24-452; 80-473, 831448);
money in hands of stakeholder on bet (80-473. 834+448);
stock In foreign corporation (60-3152, $24396);: debt due
from warehouseman for loss of goods stored (76-8, 784
864): promissory note (33—-464, 231846), Courts of this
state have jurisdiction to entertain garnishment against

1855



C. 77

nonresidents where defendant and garnishee are both
personally served within state. T72-383, 754+740; and 80-
478, 834452; distinguished. In such case situs of prop-
erty, as determined byv residence of parties, is imma-
terial, Nor is place of payment material where garnishes
interposes ho claim that he cannot bg compelled to make
payment at place other than agreed on (103-268, 114+
955). Debt due from one foreign corporation to another
(98-141, 1074966), Ownership of proceeds under bill of
sale (123-444, 14311130).

2. See in general—Assigned estate (130-392, 1534740).
Surety company defendant to extent of. judgment under
its bond to Insured co-defendent (132-336, 1564668; 150-
606, 1854+1022; 161-7, 1864121).

#. Held not garnishable—Debt owing by and to a2 non-
resident (72-383, 754740; 80—478, 833+45%; 88-456, 934520):
property in hands of common carrier for shipment he-
vond state (61-104, 634256; 81-247, B21986, See 86-28,

; 92-20, 994365); contingent liability (12-279, 183;
23-545; 41317, 431656, See 58-145, 554987; 76-8, 784884),
propaerty in custodia legis (16-210, 184; 32-60, 194347,
32-65, 194347; 32-66, 194346; 33-464, 23+é46; 35-194, 28+
252 43-38, 441524; 49-133, 514665; 58146, 694087; 04-505,
103+711). Debt payable on condition (103-387, 1154205).
See 148-192, 1814327 See ’1% c. 178, prescribing proced-
ure for garnishing or attaching wages of laborers on
public work in counties having an area exceeding 5,000
square miles. '23 e¢. 204, providing that fire relief pen-
sions are not subject to garnishment,

4. In general-—Debt due insolvent bank passed to
superintendent of banks. 160-229, 1994575,

The garnishee disclosure of an automobile indemnity
insurer do2s not show that by carrying om the defense
for the assured it estopped itself or waived the right to
assert nonliability under the policy. 161-61, 2004812,

Property arrested by garnishment is subject Lo all the
rights of the garnishee therein. He cannot be compelled
to perform his contract with defendant in a manner
otherwige than asg provided therein, but the defsndant's
rights in mortgaged property or property upon which
the garnishee has a lien may be attached., 162-139,
2024708,

A promise to apply the proceeds of specified property
upon a particular debt does not give a lien upon or right
to such procesds untit so applied, and until so applied
they may be attached by zarnishee precess in an action
against the promisor. 164—422, 2054263,

Equitable assignment of Indebtedness of garnishee,
166—44%, 084413,

Title to moncy owned by a South Dakota bank, on
deposit in a Minnesota bank, passes, by operation of
law, to the superintendent of banks in South Dakota
upon his officially taking posscssion of the South Dakola
bank. 21243,

5. Garnishment, attnehment, ete., of wages duc for
Inbor, etc. on county roands in certnin cmmtics.—Laws
1919, . 178, reads as follows: “Section 1. That in any
county of this state now or hereafter having an area of
over five thousand (5,000) square miles, in order to at-
tach or hold by garnishment, attachment, execution or
other process any wages due for laber te any laborers,
workmen or other persons who have performed manual
labor on ahy county road, and the claims or wages of
any persons who have furnished teams, wagons, scrap-
ers or other tools and machinery in the performance of
work on such roads, for the use ol such teams and such
equipment, when any such claims shall he due and pay-
able under the provisions of chapter 182, General Laws
of Minnesota for 1915. as amended by chapter 69, Gen-
eral Laws of Minnesota for 1917, it shall be necessary
for the garnishment summong, writ of attachment, writ
of execution or other legal process to be personally
served upon the county road overseer, superintendent ox
foreman designated by the county board to have charge
of the construction, improvement or maintenance of any
such road and also authorized by said county board to
issue time checks in payment of said work under the
provisions of said chapter 182, General Lawsg of Minne-
sota for 1915, as amended, and such personal service of
said garnishment summons, writ of attachment, writ of
executlon ot other legal process for the attaching of
such wages or money .lue from any such countiy must
be made upon such ecounty road overseer, superintend-
ent or foreman prior to the issuance and delivery by him
of any time c¢heck in payment of such wages or money
due from said county. That any garnishment summons,
writ of attachment, writ of execution or any other legal
process served upon any county road oversseer, superin-
tendent or foreman, after the issuance and delivery of
any such check hereinbefore referred to, shall he of no
force or effect whatever to bind or attach any such
wages or money due from any such county to any such
workman or employe. That on heing served with any
such garnishment summons, writ of attachment, writ of
executiion or other process before the issuance or de-
livery of any such time check for wages or money due
such workman or employe and upon the payment of his
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proper fees therefor, it shall be the duty of said over-
seer, superintendent or foreman to forthwith make out
a time check ag provided by section 2 of said chapter
182, as amended, togethar with an affidavit showing the
amount paid to such employe during the period of 30
days next proceeding the service of such summons, exe-
cution or attachment., and that the amount set forth in
the time check ia the whole amount due at the time of
such service, and without delay mail the original and
duplicate thereof, together wlilth such afidavit, to the
county auditor of said county at the county seat, who
shall retain such time check, together with such affi-
davit until the final determination of the action in which
said wages or money are invelved, and such time check
and affidavii so forwarded shall constitute prima facie
evidence of the lacts therein set forth. That after mail-
ing said time checks together with such affidavits to
sald county auditor, or in case said time checks shall
already have beén issued and delivered to said iaborer
or workman, or in case there shall be no wages or
money due to said laborer or workman from said county,
said overseer, superintendent or foreman shall make dis-
closure, whether any mohey or other property or effects
ke due said workman or laborer, as required bv law and
by said garnishment summons or ather process so served
upon him, provided his legal f2es and mileage shall have
been first tendered or paid to him. Except as hereinbe-
fore provided in this section. all other provisions of law
with reference te the attaching and holding wages or
money due to any workman or employe on any county
road work, whether by garnishment, writ of attachment,
writ of execution or other process, shall apply and be
followed in such garnishment, attachment or other exe-
cution proceedings.” Section 2 of said Laws 1919, c. 178
repeais all jnconsistent acts or parts of acts.

Laws 1915, ¢. 182 was repealed by Laws 1921, c. 323,
§ 79, See Gen. St. ’23, § 2619.

9360-1. Property subject to garnishment—Money
due from Highway Department—Procedure—Money
due or owing to any corporation or person by the State
on account of any employment, work or contract with
the State Highway Commissioner shall be liable to
garnishment, except as exempted by law. The garni-
shee summons may be served upon the highway com-
missioner by registered mail; and the disclosure shall
be made by the commissioner or by some person hav-
ing knowledge of the facts designated by him. The
Commissioner, or the person having knowledge of the
facts as so designated by the Commissioner, shall not
appear before the Court for disclosure, unless the Dis-
trict Court, Municipal Court, or Justice of the Peace
otherwise orders and by such order appoints a referee
to take the disclosure at the time and place specified
in such order upon six days’ notice to the garnishee
and to the defendant, but the Commissioner shall at
least three days before the date of hearing on dis-
closure on such garnishee summong transmit to the
court or officer before whom such disclosure is to be
made a duly verified and authenticated statement of
the moneys due and owing to the defendant, if any,
which statement shall constitute the disclosure, unless
otherwise ordered by the court as above specified. Un-
less the Commissioner, or person having knowledge of
the facts disclosed by him, as aforesaid, is actually re-
quired to appear in court by the order of the Court
no mileage fee shall be charged by the Commissioner,
or any other person, on account of any such disclosure
but a fee of two dollars ($2.00) shall be allowed for
making such disclosure. The examination may pro-
ceed without notice to the defendant, if it be made to
appear to the referee by affidavit that the defendant is
not a resident of the State and cannot be found therein.
‘When payment is made pursuant to judgment against
said commissioner as garnishee a certified copy of the
judgment with a certificate of satisfaction to the ex-
tent of such payment endorsed thereon shall be de-
livered to the commissioner as his voucher for such
payment. (’23, c. 363; amended '25, c. 33)

9361. In what cases garnishment not allowed—No
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person or corporation shall be adjudged a garnishee in
any of the following cases:

1. By reason of any money or other thing due to
the defendant, unless at the time of the service of the
summons the same is due absolutely, and without de-
pending on any contingeney.

2, By reason of any debt due from such garnishee
on a judgment, so long as he is liable to an execution
thereon.

3. By reason of any liability incurred, as maker or
otherwise, upon any draft, bill of exchange, or promis-
sory note. (4234) [7864]

Cited (99-305, 1084403). Subd, 1 (12-279, 183; 23-545;

41-317, 434656, See 58-145, 504987; 768, 784864). Subd,
2 (88-458, $34+520). Subd. 3 (1-54, 37; 5-468, 378; 7-325,
254; 148-191, 181+326).

Money in the possession of a sheriff, paid to him in

redemption from a mortgage foreclosure sale, is not
subject to garnishment, 164-450, 2064373.
Held teo prevent the garnishment of a judgment

against & couniy, even though at the time being exe-

cution was stayed by statnute until the lapse of sufficient

time to enable the county to collect through taxation

;t&g lgunds wherewith to pay the judgment. 166-403,
+17.

9362. Examination of garnishee—Upon his appear-
ance before the court or officer named in the summons,
at the time specified therein, or to which an adjourn-
ment may be had, and the filing of proof of the service
upon the defendant of such summons and notice, the
garnishee shall be examined on oath touching the mat-
ters glleged in the affidavit, and full minutes of the
examination shall be taken by the examining officer and
filed with the clerk. If the defendant does not appear
at the time and place specified in the summons for
the appearance of the garnishee, and it appears that
the plaintiff has been unable to notify him, the exam-
ining officer may postpone the examination for such
reasonable time as may be necessary for that purpose,
and thereupon service of such summons and notice,
t.ogether with notice of the time to which the examin-
atien is postponed, shall be served upon defendant, at
least ten days if in the distriet court, and three days
if in J_ustice court, before the day to which the ex-
amination is postponed: Provided, that-if the plaintiff,
his agent or attorney, files with the examining officer
an affidavit that the defendant is not a resident of this
state, and is not within the same as affiant verily be-
lieves, the examination shall proceed as if the sum-
mons and notice had been served upon defendant or
he had duly appeared. (4235) [7865]

_No provision for pleading on part of garnishee, Plain-
tiff has right to examine garnishee so as to bring out
all the facts in order that court and not garnishee may
determine latter’s liabflity. Garnishee should be per-
mitted to state mauatters In defence or setoff (49-521, 524
139, 72-263, 754375). Disclosure of garnishee conclusive
on plaintiff. ILEvidence in corroboration of garnishee ad-
missible but not evidence in contradiction (3-389, 282, 293;
4-381, 288; 5468, 378; 21-42; 41-498, 434331; 96-499, 105+
673). Applications for further disclosure on ground of
mistake, Inadvertence or excusable negiect addressed to
discretion of court (49-521, 524139). Statute does not
contemplate findings of fact by court (42-112, 431764).
Cited (103-169, 1144257). Affidavit of defendant’'s non-
residence (133-326, 1584606). No service of garnishment

summons on defendant and no affidavit filed with exam-
ining officer (1954+1014).

166-481, 2081413; 2104874,

Application to open judgment agalnst garnishee and
permit further disclosure was addressed to discretion of
court. 135-307, 10442.

'The record fzils to show service of a copy of the
garnishee summons on defendant, or the filing of an
affidavit with the examining officer that would dispense
with such service, or that the garnishee disclosed or
wasg defaulted; but does show that, without objection,
the motion to discharge the garnishee was submitted
on the sole ground that the funds garnisheed constituted
the ©proceeds of the sale of defendant's homestead.
Held, the order discharging the garnishee was not
erroneous. 157283, 195+1015.
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Tt ig not error to permit the plainti® to call for cross-
cxamination a person, net an officer or managing agent
of a corporate garnishee, who wasg authorized to make
the disclosure and had charge of the papers showing
the garnishee’'s dealings with defendant. 162-139,
2024708,

Jury trial. 165-100, 2054947

9363. Garnishment of corporations—A corporation
may be garnished, and may appear by its cashier,
treasurer, or such other officer or person as it shall
appoint, and the disclosure of such officer or person
shall be considered the disclosure of the corporation;
but if it appears to the court that some other person
connected with the corporation is hetter acquainted
with the subject matter than the one making the dis-
closure, such person may be cited to appear and answer
in the proceeding, and, if he shall neglect or refuse to
attend, judgment may be entered as hereinafter pro-
vided upon default. Service upon an agent of a for-
eign corporation doing business in this state shall be
service upon such corporation. (4236) [7866]

72-263, 754375: 80-73, 3241108.

9364. Salaries or wages of officers or employees of
municipal corporations — Procedure — The salary or
wages of any officer of, or person employed by, a coun-
ty, town, city, village or school district, or by any de-
partment thereof, shall be liable to garnishment, at-
tachment and execution, except as exempt by law:

Provided, however, that any officer of, or person em-
ployed by & county, town, city, village or school dis-
trict, or by any department thereof shall have the same
right te sell, assign or transfer his salary or wages as
is now possessed by any officer of, or person employed
by any corporation, firm or person. In the case of such
officer, the garnishee summons, writ of attachment, or
execution shall be served upon the auditor, treasurer,
or clerk of such bedy, or department thereof of which
he is an officer; and in other cases such process shall
be served upon the officer in whose office, or the head
of the department in which, or the presiding officer of
the body by which, such person is employed; and the
disclosure, it a case of garnishment, or the certificate,
in case of cxecution, shall be made by the officer or
person so served, or by some person having knowledge
of the facts designated by him: Provided, that when
the garnishee summons is returnable elsewhere than in
the town, city, or village where such officer resides,
or in which his office is located or his duties are usually
performed, he shall not be required to appear at the
time and place therein specified, but, upon application
of the plaintiff, the court or justice shall by order
appoint a referee to take the disclosure at a time and
place therein specified, within such town, city, or vil-
lage, upon six days’ written notice to the garnishee
and to the defendant., If the Plaintiff, his agent or
attorney, files with the referee an affidavit that the de-
fendant is not a resident of this state and cannct be
found therein as affiant verily believes, the examina-
tion may proceed without notice to the defendant.
When payment is made by such debtor pursuant to a
judgment against him as garnishee, or upon levy of
execution, a.certified copy of the judgment or execution,
with a certificate of satisfaction to the extent of such
payment indorsed thereon, shall be delivered to the
treasurer of the debtor as his voucher for such pay-
ment. (4237) [7867] (Amended 25, c. 387)

95-62, 1034716, Cited (120-458, 1394947).

There 18 no power in the district court to authorize a
racelver, appolnted in proceedings supplementary to exe-

cution, to collect the official salary to be earned in the
future by the judgment debtor. 166-363, 207+736.
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9365. When property garnished exceeds claim—
Whenever it appears that the property garnished is
more than sufficient to pay the amount claimed in the
complaint, and the probable interest and costs which
may accrue to the plaintiff, the court, upon motion,
may make an order releasing such excess from the
garnishment. (4238) [7868]

9366. Claimant of property to be joined—If it ap-
pear from the evidence, or otherwise, that any person
not z party to the aetion has or claims an interest
in any of the garnished property antedating the
garnishment, the examining officer may permit such
person to appear in the action and maintain his right;
and if he do not so appear, may direct that he be
notified to appear or be barred of his eclaim. The
notice in such case may be served in any manner
that such officer shall direct, and the person so ap-
pearing or notified shall be joined as a party to the
action and be bound by the judgment. (4239) [7869]

1. Statutery procedure exclunsive—34-47, 551827,

2.  Necennity of summoning clalmant—38-526, 384700.

%ee lisl;]—235. 1t85t+64}§!: 11510—-:199. 185+1(1J19: 160-505, 18541022,
arnishee no o be scharged without trial of issu
{152-436, 1894433). & aues

3. Pleading=~Burden of proef—Affirmative on claim-
ant who must serve first pleading in form of complaint
In intervention to which plaintiff may answer (22-309;
32-381, 204334; 54-47, 553+827; 68-325, T1+383). Com-
plaint need not allege matter appearing on record in
garnishment proceedings (84-455, 87+1122), May be
aided by answer (33-262, 224543). Claimant may rest
his claim on disclosure alone (22-309),

4, _Answer—Plaintiff has twenty days to answer (56—
231, 56+818). Need not allege in answer facts alleged in
orlgmal complaint or which appear of record in main
action (54-47, 554827; 84~455, 8741122),

3. Praectlce—Claimants should be broughi in or =al-
lowed to Intervene by formal order (27-85, 61445; 28—
526, 384700). Personal service of order outside state
void (38-526, 38+700), On i{asues formed by complaing In
intervention and answers thereto the parties are en-
titled to_a trial as in ordinary actions (42-112, 434794;
55-231, 56+818). Neither party entitled to jury trial
as of right {(scc 54-47, 554827; 61-308, §34+1075). Claim-
ant must have same opportunity to protect his [nterest
as is acecorded to party to ordinary action (22-309), On
irélf"lg‘;b)y C(O:ll]rlt ﬁn%ings of fact shoucll(} bhe made (42-112,

7 . almants may move to scharge garnishee
(33-262, 224543). ge &

The intervener, not being the owner of the property
involved, has no right to question the sale thereof to the
several garnishees who were the successful hidders
therefor at the auction conducted By defendant. 14—
446, 2054+3%1,

G. Evidence—Disclosure of garnishee admissible In
favor of clalmant (67-281, 694909). TUnder allegation of
ownership in complaint of claimant and denial in an-
gwer of plaintiff the latter may introduce any evidence
te impeach titlte of claimant (32-381, 204334: 32-529,
214733; B4-47. 554827, See 71-211, 734728), Claimant's
title to bank deposit (128-455, 1513178),

7. Judgment—_83-394, BG4411.

R, Costn—3Z8-63, 9476; 83-394, EG1411,

9367, Proceedings when debt or title is disputed—
If the garnishee hold the garnished property by a title
that is void as to defendant’s creditors, he may be
charged therefor although the defendant could not
have maintained an action against him therefor; but
in this, and in all other cases where the garnishee,
upon full disclosure, denies his Hability as such, the
plaintiff may move the court at any time before the
garnishee is discharged, on notice to both the defend-
ant and garnishee, for leave to file a supplemental
complaint making the latter a party to the action, and
setting forth the facts upon which he claims to charge
him; and, if probable cause is shown, such motion
shall be granted. The supplemental complaint shall
be served upon both defendant and garnishee, either
or both of whom may answer, and the plaintiff may
reply. The issues thus made up shall be brought to

trial and tried as in other actions. (4240) {7870]
21243,

18
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A suppiemental complaint in a garnishment proceed-
ing is not fatally defectlve becnuse it merely alleges
an indcbtedness on the part of the garnishee to the de-
fendant. The garnishee's only remedy is to move that
the complaint be made more definite and certian,
162-138, 2024708,

Respondents had the burden of proving that notes and
contracts executed Iin connection with 8ales of land
were accepted In payment of defendant's indebtedness to
-appelianr, 162--139, 2024708,

1. Exclusive mode of controvertihg disclosure—10-
396, 315; 21-42: 41-498, 434331, Sece 19-149, 113; 96-499,
1054673 120-189, 1524137; 131-78, 1544741; 150-235, 1854
649; 151-3, 186+121.

2, Not matter of right—28-63, 9476.

3, Diligence—Renewnl of motion—78-480, 814391,

4, Walver——When plaintiff submits liability of gar-
nishee on disclogure alonte he cannot afterwards peti-
tion for leave to flle supplemental complaint (28-63,

9476},
5. Service of mnotice and complnint—33-464, 231846;
133-329, 16841506.
¢, When not allowed—Wijll not be allowed if facta
disclosed by garnishee in themselves warrant Judgment
agalnst him ?21—42; 23-475; 74—470. 774409). Btatute not
éslénp)licable when claim made by third party (54—47, 556+
7).

7. Practice—Supplemental complaint Is to be con-
strued in connection with the original complaint and it
is not necessary to repeat in the former the allegationa
of the latter (71-211, 734729, See §4-47, 554827; 76-8,
784864; 84—453. B7H1122). On issues formed by the sup-
plemental complaint and answer thereto the trial is
governced hy the same rules of procedure and evidence
as an ordinary civil action (42-112, 43+79%4; 71-211. 73+
729), Court will take judicial notlce of the entry of
judgment apraingt the defendant in the main action
(76-8, 784864). Neither party entitled to_ jury trial as
of right (61-3%8, 6341075, Hee 54-47, 554827y, Court
should make findings of fact (42-112, 434794). Proceed-
ings to be deemed a continuation of garnishment pro-
ceedings (28-63. 9476; 33-464, 234846 76-8, T8+864). Bur-
den of pronf (71-211, 724720}, Tmpeachment of garnishee
(32-464, 234846), 129-188, 1524136

2, Fravdnlent eonveynnces—22-247: T1-211, 724529,
73-171, 75+1124: 123-444, 14341130 153216, 190463,

0, Judgmept—67-281, 694909; 131-78, 1544741,

9368. Time for appearance in garnishee proceedings
~When any person duly summoned as garnishee neg-
lects to appear at the time specified in the summons,
or within one hour thereafter, he shall be defaulted,
and a judgment payable in money shall be rendered
against him for the amount of damages and costs re-
covered by the plaintiff in the action against the de-
fendant, and execution may issue therefor directly
against the property of such garnishee; but the court,
upon good cause shown, may remove such default, and
permit the garnishee to appear and answer on such
terms as may be just. (R. L. 05 § 4241, G. S.'’13 §
7871, amended '19 c. 184 § 1) .

Rellef from default (10-162, 130; 43=-191, 454427), De-
nial of relief @izcretionary (1005-299 1234823). Default
held properly entered where garnishee appeared by at-
torney and merely offered to file afildayit of ne indebted-
ness (72-263, 754375). Costs include disbursements (23-
71). Admissions of and estoppel against defaulting
garnishee. Jurisdiction to enter judgment against de-
fendant and garnishee (103-504, 1154645), Cannot make
disclosure until defanlt removed on application duly
made and good eause shown (103-504, 1154649), Appeal
from default judgment (144-227, 17445884).

9369. When rendered—Discharge—Transfer of aec-
tion—No judgment shall be rendered against a garni-
shee until after judgment is rendered against the de-
fendant; but a garnishee may be discharged after dis-
closure, if it appears that he ought not to be held.
Whenever he is not so discharged, the cause shall be
continued to abide the result in the original action;
and in case any such original action, pending in a
court not of record, shall be transferred under the pro-
visions of law to any other court except by appeal,
any garnishee action, the judgment in which is con-
ditioned on the judgment in said original action, shall
be transferred therewith, and written notice of such
transfer, specifying the court to which the same is

=
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nade and the time, which shall not be less than two
days after service of the notice, when such garnishee
action will be heard, shall be served by the plaintiff
on the garnishee. Such transfer shall carry with it
all proceedings already had and any disclosure made
therein. (4242) [7872]

Judgment can be rendered agalnst a garnishee on his
digelosure only when he admits that he is owing the
principal debtor, or that he has in his possession or
under his control property belonging to such debtor, or
when the factg stated In his disclosure show beyond a
reasonable doubt that such ig the case (3-380, 282; 4-381,
288 5-468, 378; 10-387, 154675; 41-498, 434+331; 48-521,
52+!39; GH-128, 714925). Judgment cannot be ordered
until the disclosure is closed (37-85, 6+445). To render
the garnishec liable there must be a formal judgment
entered (25-50%; 96-499, 105+673), When a garnishee is
discharged there is no entry of judgment and he Is not
gniitled to costs {(41-3, 424539; 95-118, 103+709). If the
debt sought to be reached appears from the diselosure
to belong to a third party the garnishee should be dis-
charged, unless the third_party ls_ brought in (31-40,
16+465; 38-526, 384700). Proper tribunal to determine
whether garnishee may be charged (99-305, 1094+403).

Dismigsal of maln actlon discharges arnishe 136—
356, 16244683, 5 £ ¢ !

The levy of an cxecution vpcn such a debt by such
creditor afrter the dismissal of the, garnishee proceeding
was effective, although made during the neriod of the
stay provided in such order of dismissal, 159-263,
1484811,

When a defendant in & garnishee proceeding moves
for a dismlssal thereof upon the ground, ameong others,
that the debt disclosed (s not due him uaconditionally
from ithe garnishee. he cannot claim the order of dis-
missal to be res adjudicata that the debt sought to he
ll‘ggcislield by his creditcr did not belong to him. 159--263,

+811,

There was nn laches on the part of the garnishee In
applying for the vacation of the order for judgment
against it, 164-481, 2084413,

9370. Proceedings when venue is changed—In case
of a change of venue, in an action in the district court,
before the garnishee has fully disclosed, the disclosure
may be taken or completed regardless of such change,
unless the defendant at whose instance the change
was made shall otherwise require. If the change be
ordered by the court, the order, upon request of the
moving defendant, shall direct when, where, and be-
fore whom the examination shall proceed; otherwise
the defendant shall serve, with his demand, written
notice of such time and place; and of the court or
officer before whom the examination will proceed. If
such notice be not given and filed, the clerk shall re-
tain all papers relating to the garnishment until the
disclosure is completed. The place of disclosure, when
changed, shall be within the county to which the
action is transferred, unless the parties otherwise
agree, and the time thereof not more than ten days
later than that previously fixed; and the plaintiff shall
pay to the garnishee additional mileage if the distance
be increased. (4243) [7873]

41-552, 534482,

9371. Who may take disclosure—Court commission-
ers, clerks of the district court, and referees appoint-
ed by the court for that purpose are authorized and
required to take the disclosure of any garnishee, to-
gether with any other testimony offered by the parties
to the action, and report the same to the court. All
testimony shall be taken subject to any seasonable ob-
jection thereto. Any examining officer, other than the
judge, shall receive from the plaintiff ten cents a folio
for taking the disclosure, and the fee so paid may be
taxed in the judgment against the garnishee. No
judgment shall be rendered against the garnishee un-
less ordered by the court, (4244) [7874]

Order of court for judgment necessary (25-509: 93-348,
1014502). Other testimony on behalf of garnishee (96—
499, 1054673).

CIVIL ACTIONS

§ 9370

9372. Disclosure before return day—When any per-
son is summoned as a garnishee in the district court,
he may appear before the officer named in the sum-
mons at any time before the return day thereof, and
with the consent of the plaintiff, to be certified by such
officer, make his disclosure with like effect as if made
at the time specified in the summons. If the plaintiff
will not consent to such disclosure, the garnishee, in
case he is compelled to be absent from the county until
after the return day of the summons, may make affi-
davit to that effect, which, with a notice of the time
and place of making his disclosure before the same
officer, he shall serve on the plaintiff or his attorney
at least twenty-four hours before the time therein
fixed for taking the same. On proof of such service,
his disclosure shall be taken as hereinbefore provided,
and with like effect. (4245) [7875]

1, Applieatlon of section—Intended for convenience
of garnishee, but not to do away with service of sum-
mons on defendant, nor to prevent defendant from ap-
pearing at time specified in summons and insisting on
nis rights (103-6%, 1144257}

2, Amount of judgment—Interest (67-365, 691+1100).
Disbursements (23-71).

3. Effect of judgment nzninst gnrnishee—0On garnishee
(3~-360, 253 15-241, 187; 23-239). On claimants (33-262,
224543; 38-526, 384700). On the res (see 3-38%, 282, 207,
53-327, B54141; 58-145, 594987).

9373. Amount of judgment — Effect —Judgment
against a garnishee shall be rendered, if at all, for
the amount due the defendant, or so much thereof as
may be necessary to satisfy the plaintiff’s judgment
against such defendant, with costs taxed and allowed
in the proceeding against the garnishee. Such judg-
ment shall acquit and discharge the garnishee from
all claims of all the parties to the process in and to
the property or money paid, delivered, or aceounted
for by such garnishee by force of such judgment.
(4246) [7R76]

See 126-256, 1444559, Offsetting claims (133336, 1564
668).
155-507, 19442,

9374. Duty and rights of garnishee—When any per-
son is charged as garnishee by reason of any property
in his possession other than an indebtedness payable
in money, he shall deliver the same, or so much there-
of as may be necessary, to the officer holding the exe-
cution, and such property shall be scld and the pro-
ceeds accounted for in the same manner as if it had
been taken on execution against the defendant; but
the garnishee shall not be compelled to deliver any
specific articles at any other time or place than as
stipulated in the contract between him and the de-
fendant. (4247) [7877]

Not required to deliver contrary to contract (61-104,
634256; 81-247, 831986; 86-33, 90+47; 103-387, 11542035).

9375. Court may determine value, make orders, ete.
—Upon application of any party in interest, on notice,
the court may determine the value of any property so
in the hands of the garnishee for delivery, and ‘may
make any order relative to the keeping, delivery, and
sale thereof, or touching any of the property attached,
that is necessary to protect the rights of those inter-
ested, and at any time after the service of the garni-
shee summons may require the property or money
s0 attached to be brought into court or delivered to a

receiver by it appointed. (4248) [7878]
25-509.
9376. Proceedings when garnishee has lien—If it

appear that the garnishee has a lien on such garnished
property, or that it is in any way liable for the pay-
ment of a debt due to him, the plaintiff, on motion, may
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be permitted to pay the amount thereof, and the
amount so paid shall be repaid teo plaintiff, with in-
terest, out of the proceeds of the sale of such property.
If the garnishee refuses or neglects to comply with
any order of the court in the premises, he may be
punished for a contempt, and also shall be liable to
the plaintiff for the value of such property, less the
amount of his lien: Provided, that he may sell the
property to satisfy such lien, if a sale be authorized
by his contract, at any time before such payment or
tender. (4249) [7879] )

20~-411, 363; 27-32, 63406; 33-464, 233846

Judgment against garnishee properly denied, where
garnishee. a pledgor having the right so to do, sold its
claim against the defendant, and its lien on the col-
lateral security, and plaintiff has not avalled itself of

section to protect its own rights, to pay the debt se-
cured by the pledge. 166-379, 208422,

9377. Garnishee not liable for destruction—-If any
such garnished property be destroyed without negli-
gence of the garnishee, after judgment and before de-
mand by the officer holding the execution, the garnishee
shall be discharged from all liability to the plaintiff
for the non-delivery thereof, (4250) [7880]

9378. Fees and allowances of garnishee—A gar-
nishee who appears and submits himself to examin-
ation, as herein provided, shall be allowed his fees
and mileage for attendance at the rate allowed by law
te a witness, and in extraordinary ecases, such further
sum as the court shall deem reasenable for his counsel
fees and other necessary expenses. If he be charged
as a garnishee, the amount of such allowances may be
retained out of the property in his hands, and, if
charged on account of specific articles of personal
property, he shall not be required to deliver the same
to the officer until payment thereof; and, if he be not
held as a garnishee, he may recover judgment there-
for against the plaintiff. (4251) [7881]

Counsel fees (19-414, 350). Costs include disburse-
ments (23-71). Cited (33-280: 41-8, 424539) e

9379. Plaintiff’s costs Ilimited—Except when the
garnishee fails to appear, the plaintiff shall in ne
case recover a greaier sum for costs, including fees
and costs allowed the garnishee, than'the amount of
damages recovered of the defendant. (4252) [7882]

Costs include disbursements (23-71),

The memorandum of a contract for the sale of goods,
required by the statute of frauds, 1s not the contract,
but only the written evidence of [t. It need not con-
sist of A single paper. It Is sufficient if the terms of
the centract can be gathered from other writings, pro-
vided their connection iz obvlous without resort to parol
evidence. 155-106. 1981312,

The time of dellvery of the goods, if agreed upon, iy
a material term of the contract, and must appear in the
meinorandum. 159-106, 1584312,

9380, Minimum judgment in justice and district
courts—No judgment shall be rendered against a
garnishee in a justice court where the judgment against
the defendant is less than ten dollars, exclusive of
costs, nor where the indebtedness of the garnishee to
the defendant, or the value of the property or money
of the defendant in the hands of the garnishee or un-
der his control, as proved, is leas than ten dollars.
If the action is in the district court, no judgment shall
be rendered against the garnishee where the indebted-
ness proved against him, or the value of the money or
property of the defendant in his hands or under his
control, is less than twenty-five dollars; and in all
such cases the garnishee shall be discharged, and
shall recover his costs, and have execution therefor
against the plaintiff, (4253) [7883]

41-3, 424539; 77426, 804356.

CIVIL ACTIONS

§ 9377

In an action upon a bind in which it was stated that
property of deferndant !n possession of the garnishes had
been garnished, the surety 18 estopped from asserting
that thers was not marnishable property in the hands of
the garnishee, 2104887

9381. Discharge not a bar—If any person sum-
moned as a garnishee is discharged, the judgment
shall be no bar to an action brought against him by
the defendant or other claimants for the same demand.
(4254) [7%84)

9382. Garnishment by defendant—Whenever the de-
fendant shall recover judgment against the plaintiff,
or shall set up in his answer a counterclaim exceeding
in amount the sum admitted in such answer to be due
to the plaintiff, he may institute and prosecute gar-
nishment proceedings under this subdivision as if he
were plaintiff. And for the purposes of such proceed-
ings he shall be considered as plaintiff, and the plain-
tiff as defendant, and his answer shall be deemed a
complaint. (4255} [7885]

9383. Discharge of attachment or garnishment—At
any time before the entry of judgment, the defendant
whose property has been attached or garnished may
secure its release by giving a hond, approved by a
judge or court commissioner if the action iz in the
district court, by the judge if in a municipal court,
and by the justice if in justice court, in a penal sum
at least double the amount claimed in the complaint,
or if the value of the property attached or garnished
is less than such amocunt, then in double such value,
conditioned to pay any judgment recovered against him
in the action, or so much thereof as shall equal such
value. The officer approving such bond shall make an
order discharging such attachment or garnishment
and releasing the property. Such order shall become
effective upon filing the same with such bond in the
court in which the proceedings are pending, and, in
the case of garnishment, serving a copy of the order
on the garnishee, (4256) [7886]

t. Dircharge of attnchment—0Only defendant can pro-
ceed under statute (30-366, 15+673). -"Obtaining releasge
on bond & waiver of right to move to vacate (46-196,
Defective bonds (21-434; 31-448, 1B4281; 39—

174, 38469). Tinbility on bond (21-434; 31-448, 184281).
Cited (64-10, 65+949).

2, Discharge of garnishment—TJdability on bond (64—
10,8)65+949). Cited (25-509; 38-539, 384701; 103-79, 1144
4{' .

The value of ke property fixes the maximum liability
of tho suraty. 21048587.

Tn an action upon a bond, In which it was stated that
property of defendant ‘n possesslion of the garnishee
had been garnished, the surety is estopped from nassert~
ing thal there was not garnishable property in the hands
of the garnishee. 21G643.7.

9384. Appeals—Any party to a garnishment pro-
ceeding deeming himself aggrieved by any order or
final judgment therein may remove the same from a
justice’s ecourt to the distriet court, or from the district
court to the supreme court, by appeal, in like cases,
in the same manner, and with like effect as in a eivil
action. (4257) [7887]

Order discharging garnishee, whether on examination
or not, appealable (41-3, 4214539; 55-118, 103+709). Order
agalnst garnishee for judgment not appealable (26-317,
4+45). Order refusing to discharge garnishee not ap-
pealable (84—-353, 871044), Order refusing to set aside
proceedings not appealable (5-347, 279). Judgment on
appeal (22-309). Right of stranger to appeal (4-116. 77).
Appenl from justice court to munieipal court (40-373,
42486). After removal from Justice court, garnishment
may be commenced in district court, notwithstanding
that proper appeal bond was given and is in force (103-
79, 1144468).  Default judgment appealable (144-2127,
17448584},

Under the circumstances, the rule that an order re-
fusing te vacate a nonappealnble order is not appeai-
able is not applicable. 166-481, 2034+413.

1860




C. 77 CIVIL ACTIONS

INJUNCTION

9385. How issued—Effect on running of time—The
writ of injunction shall issue when ordered by the
court or a judge thereof, and shall be tested and sealed
as other process. The period during which the per-
formance of an act is stayed by injunction shall form
no part of the time within which such performance is
allowed or required by law. (4258) [7888]

135-47, 15941083

Citea (139-46, 1651495; 1661604),

The courts have no authority to enjoin the officials of
the executive department from holding an election ealled
by t}lxe Governor to fill a vacancy in the representation
of this state in the Senate of the United States. 166-270,
1944630,

In calling such an <iection under the power conferred
upon him by the federal Constitution, the Governor is
exe_rc:ismg a governmental and political power, over
which the courts have no contrel. 156-270, 1944330,

Under the faets stated in the opinion *he plaintil was
not entitled to a mandatory injunction restraining the
maintenance of a concrete sidewalk where located, nor
to an injunction restraining the levy of assessments to
pay for its construction. 161-332 2014550

Liquidatcd damages for the breach of a membership

eontract with an assoclation organized under the Co-
operative Marketing Act do nol give a full complete,
gm_d adgquate remedy. The only adequate remedy is an
injunection preventing the members from breaching their
contracts, and thus indirectly fcreing the delivery of the
product to the association. 162-471, 2054420,
. 'Tre plaintiff corporation was not entjtled to an in-
junetion restraining the defendant society from pub-
lishing Radiology, the nams of o journal published by
the society after its relations with Lhe plaintiff corpora-
tion ceased. 164-167, 2044+G44,

A distriet court has jurisdiction to try an antion which
seeks to restrain the enforcament of a debt, evidenced
by a judgment in another district court of the state, by
execution when the debt has been satisfied, or when the
plaintiff has ceased to be liable upon the judgment.
210+396.

9386. Temporary injunction when authorized—When
it appears by the complaint that the plaintiff is en-
titled to the relief demanded, and such relief consists
wholly or partly in restraining the commission or con-
tinuance of some act which, if permitted during the
litigation, would work injury to the plaintiff, or when
during the litigation it appears that the defendant is
about to do, or is doing, or threatening, procuring, or
suffering to be done, some act in violation of plain-
tiff’s rights respecting the subject of the action, and
tending to make the judgment ineffectual, a temporary
injunction may be granted to restrain such act. And
where, during the pendency of an action, it appears by
affidavit that the defendant threatens or is about to
remove or dispose of his property, with intent to de-
fraud his ecreditors, a temporary injunction may be
%’?Z‘gg?d to restrain such removal or disposition. (4259)

1, In general.

Temporary mandatory injunction may be allowed (§6-—
188, 574471)., Purpoese of temporary injunction is to
maintain matter in controversy in existing condition
until a decree (26479, 5+268). May be allowed although
plaintiff does not ask for permanent injunction in com-
plaint (55-482, 574208). Granting temporary injunction
a matter resting in judicial discretion. Such discre-
tien is to be influenced by a consideration of the rela-
tive injury and incomvenience which may be likely to
result to the parties, respectively, from the allowance
or disallowance of the writ (17-457, 434; 53-335, 554140;
67-%6, GO4+478; 80214, 83+140; 88-372, 93+1i8), Not
granted except for protection of rights which are clear
and te avoid irreparable injury. When the answer
den}qs all the equities set up in the complaint and a
petition for a temporary injunction discloses no cthers
it is improper to grant the writ (9-103, 93; 70-482, 734
412);_ Refusal to enjoin, merits evenly balanced (123-232,
143+728). Deried where court was not justified in enter-
taining action at all (124-10, 144+423), Temporary in-
junction restraining dlvorce proceeding in fereign state
(127-21, 148+478). Temporary Iinjunction when undis-
turbed on appeal (129391, 1511139). Order not dis-
turbed on appeal except for abuse of discretion (130-510,

§ 9385

15341088). Tnjunction granted on sworn denial in an-
swer, favorable probability on final hearing appearing
(131-337, 155499). Labor trouble (131—458, 1551+638).
Order ngainst service of land contract cancellatlon notice
(133-384, 1574587). Restraining sheriff as to county
building (134-473, 159+129; 136-167, 1614520, 1055; 136—
200, 1613524; 137-109, 16241062). Muniripal officers can-
not, unless ultra vires, be enjoined from leasing pub-
lic building (137-179, 162+1073).

164-319, 204:1629; 165—-415, 206+654; 209+485; 2104868,

An order granting or refusing a temporary injunc-
tion will not ba reversed, except when the roeord shows
an abuse of discretion. A positive denial of the equities
of the complaint does not preclude the court frem grant-
ing a temperary injunction. 156-467, 135+1435.

This siatute is not limited by § 9376, which see 160-
307, 200+490.

Record examined, and held, that the tria! court abused
ita discretion in denying an interlocutory injunction
161-198, 2014324,

Under the facts set out in the opinion, the trial court
did not abuge its discretion in granting a temporary in-
junction. 162-214, 2024484.

Plaintiffs did not shift from one ground to another in
their application for an injunction. 162-210, 2024484,

2, . Breach of contract,

Plainiliffs can terminate the contract in controversy
at will and therefore cannot maintain an action to com-
pel performance Ly defendant. 164-252, 2044552,

Actions to enjoin hreach of a contract are similar to
actions for specific performance and are governed by
the same rales, 164-202, 2044882,

2. Construction of Wilding.

The order of the trial court denying a temporary in-
junction against the construetion of a building on the
property of the defendants within a specified distance
of the property line, the plaintlff claiming that an ordi-
nanve prohibited the construction within such distance,
is sustained as a discretionary one. 157411, 1064452,

4. Interference with performance of contract.

Applieation for an injunction, pandente Jite, rcst_ra.in-
ing tiie defendunt from interference with the perforni-
ance of a cartain cantract which plaintiff claims to have
entered 1nto with the defendant; held, that the court
below wag within its dizeretion in denying the applica-
tion. 164—152 Z204+925.

5. Restraining swuit.

Restraining replevin suit, 186-507, 2084498,

6. Cnlling stntion. i

Taxpavers are entitled to an injunction restraining a
publlc officer from calling an eleétion under an uncon-
stitutional law, because it ig an ynlawful expenditure of
public tunds. 167-45, 2084409,

7. Negotintion of mofe. .

The rule that it is largely within the discretion of the
trial court to grant or deny an application for a tem-
porary injunction is as applicable in a case where the
injunction is sought to restrain the negotiation of a
promissery note alleged to he tainted with usgury and
the enforeéement of a mortiage given to secure the note.
167-330, 209+5.

R, Signing public contract,

The trial court did not abuse its discretionary power
in denying an application for a temporary jnjunction
restraining the city council from signing a contract for
the censtruction of a public sewerage system and out-
letting the effluent into Goose Lale. 2124909,

9387. Notice of application — Restraining or_der—-
Such injunction shall be granted only upon motion or

order to show cause, but the defendant may be re-

strained by order until the decision of the court or
judge granting or refusing the same. It may be
granted at the time of commencing the action, or at
any time afterwards before judgment, upon ity appear-
ing satisfactorily to the court or judge, by affidavit,
that sufficient grounds exist therefor. A copy of the
affidavit must be served with the injunction, But ne
order restraining a sale of real estate upon execution
or foreclosure by advertisement shall be made unless
the rights of the applicant would be prejudiced, nor
unless a satisfactory excuse be shown for the failare
to apply for the injunction in time for a hearing upon
notice before the day of sale. (4260) [7890]

If a complaint is verified and its allegations are posi-
tive an injunction may issue thereon without an affidavit
(10223, §&: 32-313, 204241), Restraining order (47-369,
372, 50+332; T8-464, 814323; 83-2486, 36483). Execution and
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foreclosure sales (17—457, 434: 45-59, 474216; 114-501,
1314787%; 160443, 1854645).

Enjoining solicitation of patronage of customers of
former employer. 156-83, 191492,

Wehther a restraining order pendente lite shall be
mide rests in the discretion of the trial epurt, and, in
the absence of an abuse of such diseretion, this court
will not fnterfere, 163-278, 2034784,

9388, Bond required—Damages, how ascertained—
When not otherwise especially provided by law, the
applicant for the writ, before the same issues, shall
give a bond in the penal sum of at least two hundred
and fifty dollars, executed by him or some person for
him as principal, approved by the court or judge, con-
ditioned for the payment to the party enjoined of
such damages as he shall sustain by reason of the
writ, if the court finally decides that the party was not
entitled thereto. The court, on motion, may require
additional security, and, upon failure to furnish the
same, shall dissolve the injunction. The amount of
such damages may be ascertained by a reference or
otherwise, as the court shall direct, in which case the
sureties shall be concluded as to the amount, but the
damages shall be recoverable only in an action on the
bond. (4261) [7891]

Remedy on bond exclusive, Objection to sufficiency of
bond (32-277. 204195). Necessity of new bond when ad-
ditional parties brought in (78-464, 811323y Iiability on
bcmd_(32-21'7. 204195; 34329, 254630; 43-507, 4541134,
72-183, 75417; 76-129, 784970; 87-285, 9141113; 91-392,
884+197). See 126470, 1484311; 142-362, 1724218, Counsel
fees recoverable on bond (143-177, 173+435).

2104B56.

Action on an undertaking. The issues litigated In
the injunction svit are conclusive in this actien and
cannet be relitigated. 2084052

The trial court under our statute has no discretion to
grant a prelimirary injunction after a hearing, without
exacting a bond, 2084952,

Where two separate issuas of foct are pleaded as a
defense in a suit fo rinjunction, and findings are made as
to each, beith must be given effect In the action upno
tne bond. J08:1952, .

RECEIVERS

9389. When authorized—A receiver may be appoint-
ed in the following cases:

1. Before judgment, on the application of any party
to the action who shall show an apparent right to
property which is the subject of such action and is
in the possession of an adverse party, and the prop-
erty, or its rents and profits, are in danger of loss
or material impairment, except in cases wherein judg-
ment upon failure to answer may be had without appli-
cation to the court.

2. By the judgment, or after judgment, to carry
!:he same into effect, or to preserve the property pend-
ing an appeal, or when an execution has been returned
unsatisfied and the judgment debtor refuses to apply
his property in satisfaction of the judgment.

3. In the cases provided by law, when a corpor-
ation is dissolved, or is insolvent or in imminent danger
of insolvency, or has forfeited its corporate rights;
and, in like cases, of the property within this state
of foreign corporations.

4. In such other cases as are now provided by
law, or are in accordance with the existing practice,
except as otherwise prescribed in this section, (4262)
[7892]

;\f tl“ gn;nernl.

164, s g 4(4(4441-11’4,44:;&2??;1)5. (s:ége‘%zsg—ez%%ﬁli&lgzo‘f
Ancillary (126-440, 148+449), Discretionary (129-229,
1623+264, 537). General equity powers (1331-425, 1594
949). Foreclosure of mechanic's lien (136-236, 1614407).
Appropriation of rents and profits by mortgagor (137-
1, 1624674). Misapplication of corporate funds (144—154,

1744+723). Dissolution of partnersh!p or joint adventure
{15124, 1854952}, P P 3 ¢
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162-521, 2¢3:+229; 214454,

l-:vlden{.‘e consldered, and held not sufficient to justify
5?5 ;lsuﬂpmntment of a receiver under the clrcumstancas.

4288,

2. Acilom by corporntion agninet oifficer,

Tn this action, brought hy a corporation to recover
money and property alleged to be retained or converted
by its president, the appellant, a receiver was appolint-
ed Tor pliintiff ow itgs motion, and appsellant was directed
to turn over property and money in kis hands to the
receiver, There is no claim of insolvency on the part

of the cerporation, no shares of stoeck have been issued,

or wzubscribed for, no valld acreement for the acquisi-
tion of the money or property In appellant’s hands Is
shown, and its right to any recovery at all appears
doubtful, Held, on the showing made the court erred
in appeointing a receiver. 157-224, 1954022,

2. Controversy belween corporation stockholders.

In an action to determine the respectlive interests of
stockholders in the capital stock of a corporation, and
fur an accounting between themselves, a receiver of the
corparation during the peundency of the action will be
appainted only when eclearly necessary to safeguard
property or property rights. 161-6, 2004845,

Showing that tliere i3z a controversy between the
stockholders concerning their respective interests in the
curporation and eoncerning the profits which one has
appropriated to himself, without showing that the busi-
ness of the corporation has heen mismanaged or its prop-
erty wasted, dissipated, or endangered, will not jus-
tify the appointirent of a receiver pendente lite. 161-6,
2004813,

4. Insolvent corporations,

On an appeal from an order assessing stockholders,
it is too late to raise objections to the appointment of
the recelver which should have been made in opposl-
tion to that appointment. or by motion directly attack-
ing 1t, 162-83, 203449

11. Foreign receivers.

A recelver appointed by a Texas court to wind up the
affalrs of a dissolved Texas corporation is permitted to
sue in the eourts of this state as a matter of comity.
His right, however, are subordinate to these of local
creditors. 162-397, 2034+221.

2. Hond,

Sufficiency of bond, 161-360, 2014618,

13. Collection of nssets.

Collection of official salaries. 166-363, 2074736,

An order directing the recelver of an insolvent cor-
poration to refund money to certain stockholders from
whom he had collected it does not have the effect of
annulling proceedings in other courts, by virtue where-
of he obtained the money. 2104438,

The rule that money pald voluntarily cannot be re-
covered by the pAver does not prevent the court from
ordering the receiver to refund money so pald. 210438,

A “receiver” is an officer of the court, and subject to
tts econtrol. His possession is the possession of the
court. Whatever he does under the order of the court
regarding property or meney In hig hands is the act of
the court., 210438,

14. Operntion of busxincas,

Court may authorize receiver to operate a private hust-
ness temporarily., 161-300, 201418,

15, CInimas sgainst receiver.

Preferred claims, 163-214, 2034611,

10. Ueceiver's certificates., 161-360, 2014618,

Receiver's certificates, 161-360, 2014618,

17. Removal of receiver.

Nelther a party nor a creditor can complain of re-
moval of & recciver by the court, of which the latter is
an officer and agent. 136-502, 1854273,

18, Accounting,

The sale by the receivers was an advantangeous ohe 28
the sltuation then eppeared. Under the facts of the case
it is held that the trustee in bankruptcy of the debtor
in the reccivership proceeding ls not entitled to relfef
agalnst the receivers on their accounting. 157-78,
1954770

1. Attorney’s feen, 2134550,

20, Fees.

The receiver not being appointed under chapter &0,
G. Y. 1913, the limitations places upon the fees therein
of a recelver and his attorneys (sc¢ction B350, G. S 1913)
do not applty. The court could therefore allow what the
services were reasonably worth, and the evidence shows
the fees fixed by the court to be the reasonable value
thereof. 138-258, 1974487,

9390, Court may order deposit, etc.—When it is ad-
mitted by the pleading or examination of a party that
he has in his possession or control any money or other
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thing capable of delivery, which, being the subject of
the litigation, is held by him as trustee for another
party, or which belongs or is due to another party,
the court may order the same to be deposited in court
or delivered to such other party, with or without se-
curity, subject to further direction. -If such order be
disobeyed, the court may punish the disobedience as a
contempt, and may also require the sheriff or other
proper officer to take the money or property and de-
posit or deliver it in accordance with the direction
given. (4263) [7893]

9391. Receivers Bonds to run to state—Bonds given
by receivers and trustees appointed by the distriet
court in any action or proceeding shall run to the
State of Minnesota for the benefit of all persons in

interest. Any person interested may maintain an ac-
tion in his own name upon any such bond. ('21 c.
17 § 1)

'1% c. 346, legalizes and validates all recelvers' deeds
to realty with certaln error in discription prior to Jan-
uary, 1833; inapplicable to then pending actions.

'21 c. 67, legalizes and validates all receivers deeds
to realty by receiver appointed by court outside of
state, prior to January 1896; inapplicable to then pend-
ing actions.

JUDGMENT

8392, Measure of relief granted—As against a de-
fendant who does not answer, the relief granted to
plaintiff shall not exceed that demanded in the com-
plaint. Against all others, he may have any relief
consistent with the complaint and within the issue
actually tried. (4264) [7896]

1. On default—On default the relief which may be
awarded the plalntiff is strictly limited in nature and
degree to the. rellef specifically demanded in the com-
plaint and it matters not that the allegations and proof
would justify different or greater relief (32-193. 20483;
32-203, 204234 34-395, 26+122; 37-182, 333567; 47-464, 504
601; b5-53, 50+463; 68-112, 7149; 89470, 954320). In ac-
tion to determine adverse claims, plaintiff ig entitled, on
default, to such relief only as he demands In hig com-
plaint, or as comes within its allegations, where demand
is imperfectly framed. Judgment awarding excessive
reliel, so0 appearing from face of the record, is void for
want of jurisdiction, and is open to attack before or
after time of appeal, even by one not party, arfected
thereby in his property rights (101-16%, 1124386).

2, After answer—In case there is an answer the court
may grant any rellef consistent.with the case made by
the complaint and embraced within the issue (19-17, 1;
21-332; 22-92; 22-564; 28-116, 954584; 28-450, 101773; 80—
398, 164462; 32-02, 194393, 35-451, 29465; 37-455, 354178;
39-564, 384763; 42-526, 4441030; 43-459, 454866; 45-203,
47+642; 46-277, 4841113; 46-548, 494323, 646; 47-464, 504.
6G1; 5839, 504822, 58-149, 594588; (9-543, 721814: T3-58,
754756, 74-484, TT4+298, 539 T78-221, 803970; 81-272. 834
1084). Relief must be granted on issues litigated by
consent (see § 9311 note 3). In actions for damages
greater damages than prayed cannot be recovered, al-
though there is an answer, but this limitation may
always be avoided by amendment (1-126, 101; 3-134, 80
57-234, 594304; T2-344. 751208, 764413, When a court
once takes Jjurisdictlon of a cause it iz its duty to de-
termine all rights and obligations pertaining to the
subject matter and to grant full measure of relief (5-304,

240; B8-B87, 62: 20-511, 459: 24—4; 26-179, 24489; 32445,
21+472; 4£0-184, 414815; 47-179, 494739; 5300, 534638:;
73-474, 764268, 92-306, 994886). The prevalling party

must be given such relief, either legal or equitable, as
he proves himself entitied to, without regard to the
prayer for relief, A plaintiff cannot be thrown out of
court hecause he has mistaken the character of his
cause of action and remedial right, but only when he
has failed to show himseif entitled to any relief on the
facts proved within the allegations of hls complaint.
The ecourt, disregarding plaintiff’s theory of the case
and prayer for relief, should consider the facts proved
within the allegations of the complaint in connection
with the whole body of the substantive and remedial
law of the state and grant relief accordingly-—elther
legal or equitable (30-31¢, 154254; 21239, 17.385; 47—
137, 494683) or a blending of both (31-173, 173.282; 46-422,
404237: 51-300, 534638; 71-331, TI41086; 73-6, 754750: 86—
365, 904+767). Relief of an equitable nature may be
awarded in an action of a legal nature and vice versa
20-178, 163; 31-173, 174282: 47131, 494688; 47-179, 494
739; 51-300, 53+638). Interest i3 a legal incident of dam-
ages though not asked for In complaint (124-266, 1444
954). Relief governed by facts proved and not prayer
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Power to allow alimeny @espite want
1634
gated

124-281, 1444953,
of praver therefor and want of answer (130-472
864; 147-165, 1804235). Rellet based. on issues Hti
and not on prayer (150-332, 18534291)., Reliet varying
from praver (152-390, 18841002). Any relief consistent
with complaint and within i{ssues subsequently tried may
be granted (156- , 1944405).

In discharging an order to show cause why defend-
anta should not be punished for disobeying a temporary
restraining order, the court may permit an amendment
te the complaint, and, as 2 condition for the dlscharge
of the order, may reqguire defendants to refrain from do-
ing the act pleanded by the amendment. 156-171, 1944404,

Th2 court is not justified in making a decislon in a
civil action against a party to the action as a detsrrent
to others who may seek the aid of the court in protec-
tlon of their statutory rights. 157—422, 1964646,

Tn this action for specifle perfarmance, the court by
the decree properly retained jurisdiction of the partics
after iLs renditlon for the purpose of enforcing it; hence
a notice, subsequently served upon the attorney who ap-
peared for a nonresident party at the trial of an appli-
cation for enforcement against him, authorized the court
to enforce the same. 160-238, 1934751,

But the court could not hy a supplemental ddecree au-
thorize a personal judgment tn be entered for more than
the original decrce directed or mature a mortgage pay-
atle in the futuore, which the party was to assume and
agree Lo pay so as to include that in the persunal judg-
ment. 160-238 1984751,

Res adjudicata. 215453,

9393. Judgment between parties and against sev-
eral defendants—Judgment may be given for or against
one or more of several plaintiifs, or of several de-
fendants, and, when justice so requires, it shall de-
termine the ultimate rights of the parties on each side
as hetween themselves. When two or more are sued
as joint defendants, and the plaintiff fails to prove a
joint cause of action against all, judgment may h.te
given against those as to whom the cause of action 1s
proved. And, when a several judgment is proper, the
court in its discretion may give judgment _for or
against one or more of the defendants, leaving the
action to proceed against the others. (4265} [7897]

2004871,

1. DBetween several 1p:n'tlen(i—Ob;li{ect m‘.’lt Stf{ntl?e a;o
abaolish common law rules and make equlty S -
plicable to alt actions (7-217, 15%; 50-157, 5324527). It
did not abollsh the common law rule that judgment must
follow the complaint and ‘that in an action against sev-
oral defendants on a joint contract the plaintiff must
recover against all or none (1-103, 81; 7-217, 159; 11—
138, 87: 65—402, 67+10153). This rule, however, was apol-
ished by 1897 ¢. 303. Judgment may be rendered against
pert of several defendants (66-487, 634610, 106%; 73-454,
T64254), .

2, Determining uitimnte rights of parties—The stat-
ute provides that the court may ‘‘determine the ulti-
matoe rights of the parties on each side” (37—49, 334544,
60-418, 824543, See 22-1) but this determination must
be confined to the issues presented by the complaint.
The relief which the defendants may have, as against
each other, must be framed on the facts involved in
the ltigation of the plaintiff’s claim, and as a part of
the adjustment of that claim, and not on claims with
which plaintiff has nothing to do and are properiy the
subject of an independent actlon (50-157, 524527, 55—
489, 57+210; 64-531, 67+639). If new issues are to be
formed it must be by means of a cross-complaint and
even then the new issues must have relation to the
subject of the original action (69-319, 724129},

I, On joint obligation—This provision was enacted
for the purpose of abreogating the common law rule that
in an action on & joint obligation against several de-
fendants the plaintiff must recover against all or ncne.
1t overruled a line of early cases (1-103, 81: 7-217, 159;
11-138, 87; 11-331, 234; 22-203: 60-418, 624543). Plaintiff
may now allege a foint contract and recover on proof
of a joint and several contract or a joint contract as to
part of the defendants (22-540: 27-56, 64417; 47-574, 504
823; 56-8, 57+160; 57-140, 58+4872; (0-336. 624392; 60-418,
624543; 853-346: 8G4+344). See 127-167, 149422,

4., Against one or more of severnl defendanis—Pro-
vision held inapplicable to action on joint obligation
(65-402, 6§7+1015). 1In action against maker, and guaran-
tors of payment, of a promissory mnote, plaintiff may
enter several jfudgment on verdict against maker without
waiting until trial of issues with other defendants (57—
374, BO4311: 71-183, 73+858). Matter rests in the dis-
cretion of the court and judgment cannot regularly be
entered without an order (57-267, 594195), Sued jointly
plaintlff may prevail against one defendant, though
faillng against other (123-43, 1424932).
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9394, Same, how signed and entered—Contents—
The judgment in all cases shall be entered and signed
by the clerk in the judgment book. A copy thereof,
also signed by the clerk, shall be attached to the
judgment roll. It shall cenform to the wverdiet or
decision, and clearly specify the relief granted, or other
determination of the case. (4266) [7898]

1. Entry by clerk—In all actions whether of a legai
or equitable nature, whether the trial is by jury, court
or referee. the judgment js entered by the clerk (12—
60, 27; 15-102, 77). He acts in a ministerial rather than
a judicial capacity (13-46, 39%; 69-491, 7246%4). Hlis act
is the act of the court and the judgment entered is the
judgment of the court (3-67, 30; 4-47%, 366; 10-178, 144;
15-102, 77; 36-341, 314560).

2. Sigming—It is provided by rule of court that “judg-
ments and coples to annex to the judgment roll shall in
all cases be signed by the clerk, and no other signature
thereto shall be required” (rule 45, distriet court. See
B-67, 30; 11-45, 24), Failure of clerk to sign judgment
renders it irregular but not wvoid (14-464, 346; 14-537,
408), Judgment signed by judge and not by clerk s
merely irregular in form (135-235, 1504566, 1604+765).

3. What constitutes Judgment hook—The statutes pro-
vide that the clerk shall keep a judgment book in which
shall be entttered the judement in each action (10-303,
238; 14—464, 346; 19~17, 1), and that the judgment so
entered shall specify clearly the relief granted or other
determination of the case (13-46, 39. 37-533, 354377;
69—491, 724694). The writing out of the judgment in
full by the clerk in the judzment book constitutes the
entry of judgment (10-30%, 238; 13-46, 39: 15-63, 43; 19—
452, 203; 37-0632, 354377). Regularly the judgment in the
judegment roll iy a copy of the judgment in the Jjudg-
ment book (37-3233, 35+377); but if the clerk irregulariy
enters the original judgment in the judgment roll In-
stead of in the judgment hook the judgment is not
void (73-361, 764198, Sec T7-54, T94+594).

4, Judgment must conform to decision—8$9-491,
694; 122-163, 1424152,

9395, Judgment in replevin—In an action to recover
the possession of personal property, judgment may be
rendered for the plaintiff and for the defendant, or
for either. Judgment for either, if the property has
not been delivered to him, and a return is claimed in
the complaint or answer, may be for the possession, or
the value thereof in case possession cannot be ob-
tained, and damages for the detention, or the taking
and withholding thereof. When the prevailing party
is in possession of the property, the value thereof
shall not be included in the judgment. If the property
has been delivered to the plaintiff, and the action be
dismissed before answer, or if the answer so elaim, the
defendant shall have judgment for a return, and dam-
ages, if any, for the detention, or the taking and
withholding, of such property; but such judgment shall
not be a bar to another action for the same property
or any part thereof. (4267) [7899]

Whaere the prevailing party [s not in possession at
the time of the trial the judgment must always be in
the alternative, that is, for the possession of the prop-
erty, or the value thereof in case possession cannot be
obtained (14-343, 460: 14-554, 422; 21.51: 24-37; 24-383;
57-264, b594189; 64256, 664974; 68-293, T14384; 68-303,
T14+273; 83-151, 861350; 88-56, 924506). Nelther party has
a right to take 2 mere money judgment (57-264, 6534+189;
64-256, 664974). When the prevailing party is in pos-
gession |t is error to Insert the value of the property
(34-506, 264733; 78-1, 804+693). Successful party has
right to judgment for possession although he is in pos-
gession, for such judgment determines the title (12-188,
114; 34-506, 264733, 86-168, 904+376). Alternative judg-
ment for value of property is a money judgment which
authorizes interest on amount from date of order for
Judgment (90-336, 9%64915). “Where property has been
delivered to plaintiff and on the trial the action is dis-
missed for failure of proof defendant is entitled to
judgment for a return of the property or for its value,
if in his answer he has demanded such return ((8-303,
714273y, 'Where plalntiff's title is divested after suit
brought or before trial he can, as agalnst the owner or
person entitled to the possession, recover only damages
from unlawful detention up to the time his title or right
of possesslon was divested. He is not entitled to judg-
ment for the return of the property or for its value (42-
102, 434835). Right to alternative judgment may be
waived (37-509, 354372; 39-102, 384801; 51-460, 534761.
See 60-526, 634103), Judzment for value as a bar (G1-
401, 633+1029),
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‘The pariy entitled to possession of property in an
actlon of replevin may waive the right to an alterna-
tive judgment for its value. 159-345, 198:1009.

Where a plaintiff obtalns possession of property in
replevin he is estopped from denying It was of the value
which he alleged in the proceedings by which he obtain-
ed such possession. 162—-40, 202427,

9396. Treble damages for trespass—Whoever shall
carry away, use or destroy any wood, timber, lumber,
hay, grass, or other personal property of another per-
son, without lawful authority, shall be liable to the
owner thereof for treble the amount of damages as-
sessed therefor in an aetion to recover such damages.
But if he shall show, upon the trial, that he had proh-
able cause to believe that such property was his own,
or was owned by the person for whom he acted. judg-
ment shall be given for the actual damages only, and
for costs. (4268) [7900] )

The phrase “or other personal property” s Hmited
to products of the soll {31-541, 184,821, 38-154, 364102).
Not applicable to master for trespass by servant (37-517,
354379). Goed faith as defense (58-84, 594+831).

166-215 20843.

The wverdict was amply warranted by the evidence,
16563, 2054701.

The evidence did not require the jury to find that the
defendant had good cnuse to believe that he owned cer-
tain lumber which was taken from the pliantiff by one
of defendant’s employees, but warranted the jury in
awarding plaintiff treble damages. 165-358, 2004+443.

9397. Damages for libel—In an action for damages
for the publication of a libel in a newspaper, the
plaintiff shall recover no more than special damages,
unless a retraction be demanded and refused as here-
inafter provided. He shall serve upon the publisher
at the prinecipal place of publication, a notice, specify-
ing the statements claimed to be libelous, and re-
questing that the same be withdrawn. And if a re-
traction thereof be not published in as conspicuous a
place and type in said newspaper as were the state-
ments complained of, in a regular issume thereof pub-
lished within one week after such service, he may
allege such notice, demand, and failure to retract in
his complaint, and may recover both special and gen-
eral damages if his cause of action be maintained.
And, if such retraction be so published, he may still
recover general damages, unless the defendant shall
show that the libelous publication was made in good
faith and under a mistake as to the facts. If the
plaintif was a candidate for office at the time of the
libelous publication, no retraction shall be available
unless published in a conspicuous place on the editorial
page, nor if the libel was published within one week
next before the election: Provided, that this section
shall not apply to any libel imputing unchastity to a
woman, (4269) [7901]

40-117, 414936; 45-303, 474781; 46432, 494203, £3-384,
§54+652; T4=452, 774204; §1-333, 844113. Suflficiency of no=-
tice (09-246, 109+231), Misconduct in office (109-341, 1244
229). “Unchastity” (114-179, 1304850). Notice of re-
traction (126-239, 148+102). Demand for retraction in-
applicable to those neither owners nor piblishera of
newspaper (121-355, 165+212),

Plaintiff was directly disparaged in his ecalling as a
renter of farms by the following statement made to the
person from whom he rented & farm; “What did you
rent it 10 him for? He isn't any good He beat wmy
brother out of some hay and he lost some of his cat-
tle, and I can tell ¥you a lot more.” These words bore
directly upon plalntifi'e integrity and character as a
farm tenant and were actionable per se. 156-35, 1044101,

The letter was libelous per se, There was evidence,
extrinsic and intrinsic, of actual malice. An award of
punitive damages was justified. 156-247, 1944754,

A communication, made in good faith upon any sub-
ject-matter in which the party communicating has an
interest, or in reference to which he has a duty, public
or private, either legal, moral, or social, if made to a
person having a corresponding interest or duty, is privi-
leged. 163-226, 203+974.
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which is not seli-evidently de-
166-173, 2074407,

A newspaper article,
famatory, is not libelous per se.

9398. Judgment after death of party—Judgment
may be entered after the death of a party upon a
verdiet, or decision upon an issue of fact, rendered in
his lifetime. Such judgment shall not be a lien on
real property of the decedent, but shall be payable, in
the course of administration of his estate, as if allowed
by the probate éourt against his estate. (4270) [7502]

13-46, 39; 27475, 34383, -

Proceedings to forfeit autemabile used in violation of

Iiguor laws did not abate on death of the owner. 157-
128, 1954778,

Under the facts stated in the opinion, an crder should
noct have hean made directing the filing of findings of
fact and conclusions of law and entry of judgment nune
nro tune after the death of one of the parties. 213435,

9399, Judgment roll, how made up—Upon entering
the judgment, the clerk shall forthwith attach together
and file the following papers, which shall constitute
the judgment roll:

1. If the complaint be not answered, the summons
and proof of its service, the complaint, proof that no
answer has been received, any report, decision or order
filed in the case, and a copy of the judgment.

2, In all other cases, the summons and pleadings,
notices of motion and orders made thereon, a copy of
the judgment, the verdict, decision, or report, all offers
of the defendant, and all orders involving the merits
of the action and affecting the judgment. If any
original paper be lost or withheld, the court may per-
mit a copy to be filed and used in its stead. A settled
case or bill of execeptions, if ome be filed, shall be
- attached to the judgment roll upon the request of
either party. (4271) [7908]

Regularly the making and filing of the judgment roll
Immediately follows the entry of judgment in the judg-
ment book and the judgment in the roll is a copy of
the judgment in the judgment book (13-46, 39; 37-533,
354+377), but this order of entry Is not jurisdictional.
Entry of the origlnal judgment in the roll prior to its
entry in the judgment beok does not render the subse-
quent proceedings void (73-361, 76+199; 77-64, 794594),
Proof of service of summons is included in the judg-
ment roll (39-336, 404163). Bond for costs not included
(7-506, 412).

Cited (101-180, 112412).

Maliclous prosecutfon of eivil suit not maintainable
wherein claim Is reduced to judgment (145-452, 1774634).

The district vourt has the inherent power to replace
itas records when 1ost or destroved by accident, negli-
gence, or wantonness. 163-114, 2034614,

The substituted papers become of equal wvalidity to
those which have disappeared. 163-114, 2034614,

9400. Lien of judgment—Every judgment requiring
the payment of money shall be docketed by the clerk
upon the entry thereof, and, upon a transeript of such
docket being filed with the clerk in any other county,
such eclerk shall also docket the same, From the time
of such docketing the judgment shall be a lien, to the
amount unpaid thereon, upon all real property in the
county then or thereafter owned by the judgment
debtor. Such judgment shall survive, and the lien
thereof continue, for the period of ten years next after
its entry, and no longer. Provided, that no judgment,
except for taxes, shall be docketed until the judgment
creditor, or his agent or attorney, shall have filed with
the clerk an affidavit, stating the full name, occupation,
place of residence, and postoffice address of the judg-
ment debtor, to the best of affiant’s information and
belief; and, if such residence be within an incorporated
place having more than five thousand inhabitants, the
street numher of both his place of residence and place
of business, if he have one, shall be stated. If the
clerk shall violate this provision, neither the judgment
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nor the docketing thereof shall be invalid, but he shail
be liable to any person damaged thereby in the sum
of five dollars. (R. L. § 4272, amended ’13 ¢. 112 § 1)

[7905]
DOCKETING JUDGMENT

Cited (I102-245, 1134450; 95433, 10941001).

1. A ministerial duty—13—-46, 39,

2. Time—Neccssity of prior judgment—Regularly the
docketing of a judgment follows immediately the filing
of the judgment roll. These three acts follow in regular
sequence: (1) entry of judgment Iin the judgment book:
(2) making up and filing the judgment roll; (3) docket-
ing the judgment (37-533, 354377; 50-310, 52+864). Until
there iz a judgment there can be no valid docketing
(31-505, 184645; 37-533, 354377; 73-361, 764199). The
docketing must follow the entry of judgment. Formerly
it was held that there could be no valld docKeting until
after the entry of judgment in the judgment book (37—
533, 354377)., Tt i3 now held that a prior entry of the
judgment in the judgment roll alone will sustain =z
docketing (73-361, 76+199; 77-54, 794594). 'There may be
a valid docketing without a judgment roll if there is a
prior entry of the judgment in the judgment book (13-
46, 39). A judgment may be docketed before the taxa-
tion of costs (37-461, 354270). .

3. Necessity and object of—50-264, 524862; 50-310, 62+
BG4; 88-365, 5911086 ,

4, Docket entries snimpenchable collaterally—25-183.
See 31-505, 18+645.

5. As evidence of judgment—A transcript of the
docket of a judgment is prima facie evidence of the
docketing (123-46, 3%; 19-17, 1), but not of the judgment
(10303,  238). Docket entries which are merely
minutes of procecedings are not admissible as evidence
of a judgment (50-310, 62+864).

¢, Misnomer—11-78, 45; 19-17, 1; 35-213, 284511; 52-
443, 541484; 68-4, TO+TT7.

7. Effect ot appeal—4-318, 235; 22-81,

JUDGMENT LIEN
8. Nauiure of lien—1-275, 210; 12-572, 486; 15-245, 190;
19-347, 300; 29-322, 13+4145; B68-365, 5941086; §5-283, 884
755

9. Durnation of lien—The ten year limitation is ab-
solute and cannot be extended by means of a levy or
action (19-347, 300; 28-248, 94+732; 39-330, 404161; 45-231,
47+704; 51-406, 534.717; 56-390, 574938; 94-216, 1024453).
In calculating the ten years the first day should be ex-
cluded and the last day included (16-230, 202; 45-231, 47+
794). The death of & judgment debtor does not extend
the life of the lien (22-380).

10. TUpon what estates and interests—Interest of obli-
gor under bond to convey real gstate (25-382: 28-408, 104
427; 30—424, 154869 36-314, 31451; 42-279, 444261; 92-303,
10044). The interest of a mortgagee where the mort-
gage is in the form of an absolute deed (34-547, 27466).
The interest of a vendee under g subsisting contract for
the sale of land under which he has entered and paid
part of the purchase price (43-513, 45+1099; 91—-48'2. 984+
463; 1404132). The interest of a trustee who, without
the knowledge of his ceatul gque trust, purchases real
estate with trust funds (30-537, 16+449). The interest
of a debtor in real estate fraudu]entlgf conveyed (32-84,
19+390; 36-444, 321852; 43-137, 4544; 88-311, 9241125). A
bare legal title unaccompanied by any beneficial interest

{92-303, 10044). Statutory Interest of one spouse in
property of the other (§ 7238, B8%-432, 954216, T69%. See
92527, 1004366)., A mortgagor's equity of redemption
(45—116, 474644). Creditor of one selected as medium

of conveyance by husband to wife acquires no interest
in land by a judgment against such persen, though con-
veyance was made in fraud of creditors (98-177, 1074961).
Reversionary interest of assignor for benefit of creditors
is subject to lien of judgment entered and docketed
against him pending insolvency proceedings, subject fo
be defeated by sale of the land by assignee before pro-
ceedings terminated (108-104, 1144+360). On sale by order
of probate court to pay debts or expenses, surplus be-
lornging to heir must be applied to payment of judgment
against him, docketed after death of ancestor and be-
fore sale (108-60, 1214229).

See 115-508, 133475; 121-48, 14041332,

Status as to deed adjudged an equitable mortgage (128-
126, 1504+396). Person actlng as medium of conveyance
(130-365, 1534-861).

The plaintiff was the owner of the legal title, and
the defendant of the equitable title under a contract of
purchase. The intervener docketed a judgment against
the defendant which became a liien upeon his equitable
title. To enable the defendant to ohtain a ioan, pay the
amount due on the contract of purchase, and acguire the
legal title, the plaintiff made and recorded a deed to the
defendant, without c¢onsideration. The intervener's
judgment became an apparent lien upon the legal title
in the defendant. The loan failing the defendant had
no greater interest in the land than he had hefore. 161—
413, 2013612, [
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A judgment is a lien upon the title of the judpment
debtor helding undar an unrecorded deed, though, by the
recording aect, a judgment does not take precedence
of an unrecorded deed when the title to the land is not
of record fn the name of the judgment debtor. 165-198
206+170.

11, Conflicting liens—Successive judgment liens take
effect In the order of the docketing and a junior judg-
ment creditor c¢annot secure a preference merely by
virtue of superior dillgence in taking steps to enforce
his lien (36—494, 324852). Where one conveys land and
at the same time takes back a mortgage for a part
of the purchase money the llen of the mortgage takes
precedence of a lien for the prior judgment against the
mortgagor (6402, 270, See 8-207, 178: 36—82, 304430 71—
319, 734976). Priority where transcripts of two Jjudg-
ments were flled at the same time (95-286, 10447). Sub-
sequently docketed judgment against grantor of abso-
lute deed given as security (123-293, 143:720).

12, Limitatlon of lHen—In all cases the liem of the
Judgment is limited to the actual interest of the judg-
ment debtor in the land (6-402, 270, See 1-275, 210;
30537, 16+449). Tax certificates (146-212, 1784499),

13, Debtor cannot defeat—30-177, 144806.

14. Death of debtor—A judgment lien cannot be ac-
quired on the land of the judgment debtor after his
death (62-135, 644155; 77-138, 794+660). The death of a
%lélg;;ment debtor does not extend the life of a lien (22—

153. Priority of llens as affecied by recording pcte
Aglde from the recerding act judgment creditors are not
regarded as bona fide purchasers (2-264, 226; 20-537, 16+
449; 74-122, 7641126). The recording act gives a judg-
ment lien priority over unrecorded conveyances of which
the judgment creditor had no notlce at the time of the
docketing (11-104, 62; 28-408, 104427; 31—-66, 164468; 43—
213, 454157; 43541, 46541136; 64~91, 66+1531; T3--467, 76+
263; T4-122, 76+1126; 87-348, 9248); otherwise when he
had notice elther actual or constructive (24-281; 29-322,
12+145; 35-534, 204345; 36-314, 31451; 43-213, 454157; BO—
234. 524G651; B8-3569, b94+1085). A judgment takes pre-
cedence of unrecorded conveyances only as to such titles
as appear of record {(5—409, 332; 20-453, 407; 29-322, 13+
145; 37-56, 334213 59285, f14144; 72-420, 754720 T4-122,
7641126; 75-207, 774828). The recording act does not give
%gdlgflzlg;lt liens precedence over resulting trusts (74-122,

t+ .

9401. New county—Docketing old judgments—Real
estate tax judgments—When a new county is created,
the clerk of the district court thereof shall transcribe
into his records all the docket entries relative to judg-
ments for the payment of money, including real estate
tax judgments, against lands situated in such new
county, rendered within the ten years next preceding
such ereation and docketed in the counties from which
such new county was set off, and such transecribed
entries shall have the same effect as transcripts of
dockets of judgments made by the clerk of court of
the county where the originals were docketed and filed
in another county. For such transcription the clerk
shall receive from the new county fifteen cents for each

judgment. (R. L. § 4273, amended 07 c¢. 169 § 1)
[79086]
9402, Same—Federal court judgment—Every judg-

ment requiring the payment of money rendered in a
eircuit or distriect court of the United States within
this state shall be, from the docketing thereof in said
court, a lien upon the real property of the judgment
debtor situated in the county in which it is so docketed,
the same as a judgment of the state court. And a
transcript of such docket may be filed with the eclerk
of the district court of any other county, and shall be
docketed in his office as in the case of judgments of
the state courts, and with like effect. (4274) [7907]
244 Fed, 915.

9403. Lien discharged by deposit of money, when—
Whenever an appeal shall be taken from a docketed
judgment, or any motion shall be pending to set the
same agide or for a new trial, the judgment debtor
may deposit in court an amount sufficient to secure the
payment of such judgment, with all interest and costs
likely to accrue thereon pending the appeal or motion.
The court shall make an order approving sueh deposit,
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and thereupon the judgment lien upon the real estate
of the debtor shall cease and be transferred to the
money so deposited. A certified copy of such order
may be filed with the clerk in any county in which a
transcript of the judgment shall have been docketed.

(4275) [7908]
127-43, 14841068,
9404. Assignment of judgment—Mode and effect—

Every assignment of a judgment shall be in writing,
gigned and acknowledged by the assignor, and no such
assignment shall be valid as agninst a subsequent pur-
chaser of the judgment in goed faith for value, or
against a creditor levying upon or attaching the same,
unless it is filed with the elerk and an entry thereof
made in the docket. When so filed and entered, none
but the assignee, his agent or attorney, shall be
authorized to collect or enforce such judgment: Pro-
vided, that the lien of an attorney thereon shall not
be affected by the assignment. (4276) [7909]

Applicable to an assignment of a part of a judgment
(02-417, 644372). As between the parties an assignment
Is valid though not filed and entered (?0-380, T3+165).
Effect of attorney’s lien (39-373, 404254). Validity affects
subsequent purchasers and atiaching auditors (127-205,
1494200; 154-257, 1914591).

Evldence held toe show assignment. 156-39, 194493,

The mode of assigning judgments prescribed, is not
exclusive. Judgments have the assighable quality of
choses in action, An asslgnment in any form passes an
equity which the courts will recognize and protect. An
assignment defectively acknowledged, but otherwise
regular on fts face, pives tho assignee the right to have
execution to enforce the fudgment 1594358, 1994235,

9405, Judgments, procured by fraud, set aside by
action—Any judgmeni obtained in a court of record
by means of perjury, subornation of perjury, or any
fraudulent act, practice, or representation of the pre-
vailing party, may be set aside in an action brought
for that purpose by the aggrieved party in the same
judieial district within three years after the discovery
by him of such perjury or fraud.” In such action the
court may either enjoin the enforcement of the judg-
ment or command the satisfaction thereof, may compel
the party procuring the same to restore any property
received by virtue thereof, and may make such other
or further order or judgment as justice shall require;
but no right or interest of a third party acquired un-
der such judgment in good faith, and without knowl-
edge of the wrong complained of, shall be affected by
the action herein provided for: Provided, that if dur-
ing the pendency of such action the enforcement of
such judgment or an action thereon shall become barred
by the statute of limitations, and such judgment is
sustained, the same may be enforced, or an action com-
menced thereon, within one year after such action is
finally determined. (4277) [7910]

1. Xature of nction—The action is in the nature of a
»ill of equity to set aside judgment and the relief asked
fs of an extraordinary character (69-418, 724702; §8-431,
63+310), The statute 1s not designed to give an action
which will take the place of a motion for a new trial
{60-21, 614672).

2, Statute constitutionnl—24-345; 26-137, 14838,

3, Concurrent with remedy by motion—388—431, 934310;
140283, 167+1029.

4. Statute constrioed strictly—40-410, 42:88; 4253, 42+
797 67—136, 694711; T71-371, T44+148; 89-300, 944885, 120~
493, 139+1061.

5. Stranger to nction ennnot maintain—40-410, 42489.

8, Complnint—It must ¢learly point out the act of per-
jury or subornation thereof or the fraudulent acts or
practices relied on and show on its face that It is
brought within the statutory time. A general charge of
fraud is insufficient (38-230, 364+341; 42-63, 434797; 55-164,
56+5%1)., Where it is claimed that the plaintiff was pre-
vented from defending by the fraud of the prevalling
party the plaintiff in his complaint must state facts
from which 1t afirmatively appears that he was en-
tirely free from contributory nhegligence in suffering
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judgment to be taken against him (69-418, T24702; 71—
371, 744148). The complaint should show that the plain-
tiff has suffered damage (21-175)., A complaint held
sufficient (59-432, 611460). See 135-433, 1611+143; 151-302,
1864694, 1941944,

7. For perjury—Where the pleadings disclose the fact
to be proved so that the opposite party knows what
the pleader will attempt to prove and is not under any
necessity to depend on the other party to prove the
fact as he himself claims it, an action will not lie under
the statute to set aside a judgment procured by perjury
committed in proving such fact (42-63, 434797; B5-154,
561591; b59-432, 614460; 67-136, 694711; B89-300, 94+885
115-43%, 1324915). When issues were defined by plead-
ings and no deceit was practiced as to proofs to be
offtered, action wlill not lie under G, S. 1894, ¢. 5434 to
vacate judgment on ground that it was obtained by
fraud and perjury (99-481, 10941115). Action cannot
be maintained on bare allegation that on issue of fact,
80 made that each party knows what the other will ate
tempt to prove, and where neither has right, or Is under
necessity, to depend on other to prove fact to be as he
himself claims it, there was false or perjured testimony
by successful party or his witnesses (106-210, 118}795).
See 120-380, 13)0+708; 126-414, 148+455; 134-341, 1591 836.

The complaint In an action to set aside a Judgment
elalmed to have Leen procured by perjury, which shows
that the alleged perjury wasg directed to an issue square-
Iv made by the:plecdings, and that In respect thereto
neither party. depended upon the other for any of his
proof, does not state a cause of action. The consfruc-
tion with respeet to such a case was settled by Hass v.
Billings, 42 Minn 63, 42 N. W, 797, and the rule there
adopted controls this case. 156-403, 1944944,

A party cannot set aside a Jjudgment upon the
ground that i was obtained by perjury, when he is ad-
vigsed by his adversary’s pleading what he will prove,
is In position to investigate and meet his claim, is not
misled, and is not dependent upon him for proof. 161-
367, 2014434

8. For fraudulent practices on adverse party—59—432,
614460: 62-160. 644157; 80-32. 8211088: BOL-300, O44E85;
120-483. 18941061, Clied (114—454 1314627y, 140-285,
1674102
70’8,‘ For fraud on cowrt—33-195, 1014163: 120-380, 1394

10. Im nection for divoree—38-230. 364341; 64-549, 6T+
663; 93-185. 101+163: 120-380, 1391708; 127-411, 149+667
133—148 15741086.

Lachem—b50-432, 61+460
157+1086 142-103, 17D+9

12, Rellef which may he awnrded—26-137, 11838; 20—
235, 124704; 46-548, 491323, o16; 64-549, G7L663: 88-431,
934310,

Sectlon was not intended to give a retrial of the same
issues tried and determined in the original action.
167-484, 2094325,

Under the Iaw of Iowa, judgments rendered in its
courts are subjeet to attack for fraud in instituting the
suit or giving the court jurisdiction, but not for fraud
or perjury in deterriining the merits of the cause of
action. Whether plaintiff can produce sufficient evi-
dence of such fraud and conspiracy as will suffice to
invalidate the jrdgment will be for the determination of
the trial court. 210470

See In general—I133-463, 157+1069; 136-57, 1614259,

120-380, 1394708; 133-148,

9406. How discharged of record—Upon the satisfze-
tion of a judgment, whether whelly or in part, or as

‘to all or any of several defendants, the clerk shall

enter such satisfaction in the judgment book, and note
the same, with the date thereof, on the docket. If
the docketing be upon a transeript from another coun-
ty, the entry on the docket shall be sufficient. A judg-
ment shall be deemed satisfied when there is filed with
the clerk;

1. An execution satisfied, to the extent stated in
the sheriff’s return thereon.

2. A certificate of satisfaction signed and acknowl-
edged by the judgment creditor.

3. A like certificate signed and acknowledged by
the attorney of such creditor, unless his authority as
such has previously been revoked and an entry of such
revocation made upon the register; but the authority
of an attorney to satisfy a judgment shall cease at
the end of two years from its entry.

4. An order of the court, made on motion, requiring
the execution of a certificate of satisfaction, or direct-
ing satisfaction to be entered without it.
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5. Where a judgment is docketed on transeript, a
copy of either of the foregoing documents, certified by
the clerk of the ecourt in which the judgment was
originally entered and in which the originals were filed.

A satisfaction made in the name of a partnership
shall be valid if executed by a member thereof while
the partnership continues. The judgment ereditor, or
his attorney while his authority continues, may also
satisfy a judgment of record by a brief entry on the
register, signed by him and dated and witnessed by
the clerk, who shall therenupon note such satisfaction
on the margin of the docket. And, whenever a judg-
ment is satisfied otherwise than by return of execu-
tion, the judgment creditor or his attorney shall give
a’ certificate thereof. (4278) [7911]

Whenever a judgment is satisfied In fact otherwise
than on execution it is the duty of the party or attorney
to give an acknowledgment of satisfaction, and, on mo-
tion, the court may compel I{t. or may order the entry
of satisfaction to be made without it. If the facts are
in dispute the court may denyv the motion and relegate
the parties to an action (16-451, 407; 26-345, 44229:; 36—
155, 804757; 91-354, 974+8868). Inapplicabllity to actions
in ejectment (110-6, 1244446).

A distriet court has jurisdiction to try an action which
seeks to restrain the enforcement of a debt, evidenced
by a judgment in another district court of the state, by
execution when the debt has been szalisfied. or when the
nlaintiff has ceased to be liable upon the judgment.
210+3986.

9407. Satisfaction and assignment by state—The
state auditor may execute satisfactions and assign-
ments of judgments in behalf of the state. (4279)
[7912]

9408, Payment and satisfaction by clerk—When-
ever a judgment debtor or other person whose prop-
erty is subject to the lien of a money judgment shall
file with the clerk an affidavit that he has made dili-
gent search and inquiry and is unable to find any per-
son having authority to receive payment and give satis-
faction of such judgment, he may pay the amount due
thereon to the clerk, who, upon receipt thereof, shall
note satisfaction of such judgment on the docket and
register of the action wherein it was entered, and issue
under his seal to the person paying the same a certi-
ficate reciting such payment and satisfaction. The
clerk shall at once notify all persons appearing of
record to have an interest in such judgment, including
the attorney of the judgment creditor, of its payment
and satisfaction, and upon demand shall ‘pay such
money to the person entitled thereto, taking duplicate
receipts therefor, one of which he shall retain, and
file the other in the case. (4280) [7913]

154-38, 1914259

The defendant stood ready to pay the judegment at all
times after it was entered, but the father did not fur-
nish bond required by section 7681, G. 8. 1913, until
aome time Jater. Under these circumstances defendant
was not chargeable with interest ¢n the judgment prior
to the approval and filing of the bond, and section 7913,
G. 8. 1913, providing for the deposit in certain cases of
the amount of the Judgment, was without application.
160-122, 1994579,

9409. Discharge of judgments against bankrupts—
Any person discharged from his debts pursuant to the
act of Congress known as “An act to establish a uni-
form system of bankruptey throughout the TUnited
States, approved July first, eighteen hundred and
ninety-eight,” and all amendments thereto, may, after
the expiration of one year from the date of such dis-
charge, apply to any court of record in which a judg-
ment shall have been rendered or a transcript thereof
filed against him, for the discharge thereof from
record, and if it shall appear to the court that he has
thus been discharged from the payment of such judg-
ment, the court may order and direct that such judg-
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ment be discharged and satisfied of record, and there-
upon the clerk of such court shall enter a satisfaction
thereof; provided, however, that no such application
shall be made or order granted except upon ten days’
notice of such application to the judgment ecreditor
whose judgment is sought thereby to be satisfied of
record, his executors, administrators or assigns, served
in the manner provided for the service of notices in
civil actions, or in case such creditor, or his executors,
administrators or assigns, shall not reside within the
state of Minnesota, in such manner as the court shall
provide by order; provided, further, that nothing in
this act shall be construed to apply to judgments not
listed among the liabilities of the bankrupt in his
petition to be adjudged a bankrupt under the act of
July first, eighteen hundred ninety-eight and all amend-
ments thereto. ('09 c. 230 § 1) [7914)]
125-286, 1464+1098; 137-364, 1634672; 142-87, 1704918,

9410. Joint debtors—Contribution and subrogation
—Whenever a judgment against two or more persons
shall be enforced against or paid by one of them, or
one of them shall pay more than his proper share as
between himself and the other judgment debtors, he
may continue the judgment in force for the purpose of
compeliing contribution; and if, within ten days after
such enforcement or payment, he shall file with the
clerk a notice of the amount paid by ¢r collected from
him in excess of his proper share, and of his claim for
contribution, the clerk shall make a note thercof on
the margin of the docket. Thereupon the judgment
shall remain in effect in favor of the party filing such
notice for the amount and against the party in such
notice specified. (4281) {[7915]

37-109, 33+320; 101-290, 1124223,
Gb4, 837). See 125-478, 1454163,

9411. Several judgments against joint debtors—All
parties to a joint obligation, including negotiable pa-
per, copartnership debts, and all contracts upon which
they are liable jointly, shall be severally liable alse
for the full amount thereof. They may be sued there-
on jointly, or separate actions may be brought against
each or any of them, and judgment rendered in each,
without barring an action against any of those not
included in such judgment, or releasing any of those
not sued: Provided, that the court, upon its own mo-
tion or on application of any interested party, may re-
quire the plaintiff to bring in as defendants all the
parties jointly liable on the obligation in suit. (4282)
[7916]

84-251, 874776; 92-143, 994638: 07-201, 1064311; 104247,
1164490; 106-58, 118163, Action may bhe maintained on
contract or for tort, against one of several jointly liable
(161-39, 1114727). Rule that lex forl governs in matters
of procedure applies (101-37, 1114+727), See 125-266,
14641094. .Common law rule abrogated (14147, 1694+274).

A several judgment on partnership obligation against
one partner (150-227, 18441024).

9412. Discharge of joint debtor—A creditor whe
has a debt, demand, or judgment against a copartner-
ship, or several joint obligors, promisors, or debtors,
may discharge one or more of such copartners, obligors,
promisors, or debtors, without impairing his right to
recover the residue of his debt or demand against the
others, or preventing the enforcement of the propor-
tionate share of any undischarged under such judg-
ment., The discharge shall have the effect of a pay-
ment by the party discharged of his equal share of
the debt, according to the number of debtors, aside
from sureties: Provided, that sueh discharge shall
not affect the liability of such copartners, obligors,
promisors, or debtors to each other. In an action by
the ereditor to recover against those not discharged,

Cited (103-204, 114+
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the complaint shall set forth that the contract was
made with the defendants and the party discharged,
and that such party has been discharged. (4283)
[7917]

83-21, 854824; 86~16, 89+1129,

9413. By confession—On statement—A judgment
for money due or to become due, or to secure any per-
son against a contingent liability on behalf of the de-
tendant, or for both, may be entered in the district
court by confession and without action, upon filing
with the clerk a statement, signed and verified by the
defendant, authorizing the entry of judgment for a
specified sum. 1f the judgment be for money due or to
become due, the writing shall state concisely the facts
out of which the debt arose, and show that the sum
confessed 1s justly due or to become due. If the judg-
ment be for the purpose of securing the plaintiff
against a contingent liability, the writing shall state
concisely the facts constituting the liability, and show
that the sum confessed does not exceed the same,
The clerk shall enter judgment for the amount speci-
fied, as in other cases, and shall attach a copy of the
judgment to the statement, which shall constitute the
judgment roll. The judgment shall be final, and, un-
less special provision be made for a stay, execution
may issue immediately. (4284) [7918]

Sufficiency of signing (7-487. 393). Sufficiency of gtate-
ment (7-487, 2393; 27-177, 64+628; 27--478, 84380, 45-341,
484187; 73-114, 7541037; 101-290, 1123223). Effect of in-
sufficient statement (27-478, 84380; 30-424, 15486%; 73-114,
7541037). Who may attack judgment (4—450, 352; 7-487,
393; 27177, 64G28; 27-478, $4380; 30424, 1064360; 40-268,
414946; 45-341, 484187; 73~114, T541037). Mode of attack
(27-177, 64628; 73-114, 75+1037). Amendment nunhc pro
tunc (27-478, 84+380; 40-258, 41¢346). Vacation in part
(7—487, 3932; 27--478, 84380). Duty of clerk (101-290, 1124+
223)., See 135-432, 1614143,

By personally signing an answer, intarposed to a com-
plaint for the recovery of a stated sum upon an official
pond, defendants appeared in the action; and since auch
answer admitted the amouni claimed Iln the complaint to
be Gue and authorized the clerk of court to enter judg-
ment against defendants for such amount, without ap-
plication to the court, the judgment entered was valid,
and defendants were not entitled Lo have it vacated as
a matter of right, 21145,

9414. On plea—Judgment in the cases mentioned in
§ 9413 may also be entered in the district court in the
manner therein provided, and with like effect, upon
filing with the clerk a plea of confession signed by an
attorney of such court, together with an instrument
signed by the debtor authorizing such confession; but
such instrument must be distinct from that contain-
ing the bond, contract, or other evidence of the de-
mand for which judgment is confessed. (4285) [7919]

9415, Submission without action—Parties to a con-
troversy which might be the subject of a civil action
may, without action, agree upon a case containing the
facts upon which the controversy depends, and present
a submission of the same to any court which would
have jurisdiction if an action had been brought. But
it must appear by affidavit that the controversy is real,
and that the proceedings are had in good faith to
determine the rights of the parties. The court shall
thereupon hear and determine the case at a general or
special term, and order judgment thereon as in a eivil
action. Judgment shall be entered as in other cases,
and the case, submission, and a copy of the judgment
shall constitute the judgment roll. The judgment may
be enforced, and shall be subject to appeal, as in
other cases. (4286) [7920]

Cited (100-85, 1104355; 108-142, 1214628; 112-167, 127+
569; 115-102, 13248; 115-460, 1334+169; 135-314, 1604792;
145-322, 177+135), '17 c. 12, authorizes clerks of the
district court In counties of a population not less than
45,000 nor more than 50.000, to transcribe the judgments
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in force in their office inte a new judgment docket,
prescribing the conditions in reference thereto, same
to he completed by June 1., 1917; inapplicable to any
county where salary is fixed by any special law.

EXECUTIONS

9416. When enforced—The party in whose -favor a
Jjudgment is given, or the assignee of such judgment,
may proceed to enforce the same, at any time within
ten years after the entry thereof, in the manner pro-
vided by law. (4287) [7921]

An execution issued more than ten years from eniry
of judgment ig void and mnot merely voidable (20-194,
172y, An action will not lie to enforce the lien of a
judgment where the time prescribed for enforcing it
by exccution has expired (19-347, 300; 39-330, 404161.
Sece 35493, 2041923). It is not enough to Initiate pro-
ceedings in execution prior to the expiration of the
statutory period. They must be completed (28-248, 94+
732: 45-231. 474794). In computing the peried of ten
vears the day upon which the judgment is entered 1s
to he excluded (45-231, 47+7%4). Execution may issue
?gé’)ore costg are inserted in the judgment (37-461, 354

9417. Judgments, how enforced—Where a judgment
requires the payment of money, or the delivery of real
or personal property, it may be enforced in those re-
spects by execution, Where it requires the perform-
ance of any other act, a certified copy of the judgment
may be served upon. the party against whom it is
given, or the person or officer who is required thereby
or by law to obey the same; and, if he refuses, he may
be punished by the court as for contempt, and his

obedience thereto enforced. (4288) [7922]

16-220, 202, -

As'to real property (122-163, 1424152). See 126-332,
1484279,

9418, Kinds of execution—There shall be two kinds

of executions, one against the property of the judg-
ment debtor, and the other for the delivery of real or
personal property, or such delivery with damages for
detaining, or for taking and withholding, the same.
(4289)  [7923]

An alias execution may issue under our practice as
at common law (29-87, 124145). A writ of assistance
may issue in an action to foreclose a mortgage (76-268,
79+103). Cited (19-347, 300).

9419. Execution, how issued—Contents—The execu-
tion shall be under the seal of the court, subscribed by
the clerk, tested in the name of the district judge,
directed to the sheriff, or to the coroner if the sheriff
be a party or interested, and indorsed by the party
applying therefor or his attorney. It shall refer in-
telligibly to the judgment, stating the court, the county
where the judgment roll or transcript is filed, the
names of the parties, the amount of the judgment, if
it be for money, the amount actually due thereon, and

the time of docketing in the county to which the execu--

tion is issued, and shall require the officer substantially
as follows:

1. If it be against the property of the judgment
debtor, to satisfy the judgment, with interest, out of
his personal property, and, if sufficient personal prop-
erty cannot be found, cut of the real property be-
longing to him on the day when the judgment was
docketed in the county, or at any time thereafter not
exceeding ten years.

2. If real property has been attached, and judg-
ment rendered in favor of the plaintiff in the same
action, the execution thereon may also direct a sale
of all the property which the defendant had in such
real estate at the time it was so attached, or at any
time after entry of judgment not exceeding ten years.
In such case, if after the attachment the judgment
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creditor has paid taxes on the real property and filed
with the clerk the tax receipt, it shall be attached to
the judgment roll, and the execution shall also state
that it has been filed, and the date and amount thereof,
and the date of filing; and, if the property be sold un-
der the execution, the proceeds, after deducting the
expenses of sale, shall be first applied to the payment
of the amount so paid for taxes, with interest.

3. If it be against real or personal property in the
hands of personal representatives, heirs, devisees,
legatees, trustees, or tenants of real property, it shall
reguire the officer to satisfy the judgment, with in-
terest, out of such property.

4. 1If it be against defendants jointly indebted on a
contract, a part of whom only have been summoned
ir the action,.it shall izsue in form against all; but-
the party causing it to be issued, or his attorney, shall
indorse thereon the names of those defendants who
have not been summoned, and it shall not be levied
upon the sole property of any such defendant; but it
may be. levied upon the personal property owned by
such defendant as a partner with any or all of the
other defendants.

5. If it be for delivery of the possession of real
or personal property, it shall require the officer to
deliver possession of the same, particularly describing
it, to the party entitled thereto; and it may, at the
same time, require the officer to satisfy, out of the
personal property of the party against whom the
judgment was rendered, any costs, charges, damages,
rents, or profits recovered thereby, and the value of
the property for which the judgment was recovered, to
be specified therein, if a delivery thereof cannot be
had; and if sufficient personal property ecannot be
found, then out of the real property, as provided in
the first subdivision of this section, and in that re-
spect it shall be deemed an execution against property.
(4290) [7924]

The writ must be dated as of the day on which It is
igsued from the clerk’s office and not as of the day on
which it is delivered to the sheriff (16-426, 383), It
must be under the seal of the court (see 20— 196, 175).
The fact that it does mot run in the name of the state
deoes not render it woid (19-17, 1). A misrecital of the
date of the judgment is immaterial if the judgment is
otherwise sufficlently identified (32-259, 204187). If an
attachment has issued it is not necessary for the execu-
tion to refer to the attachment proceedings, but it
may hbe in the ordinary form (58-550, 604667). TUnder
an execution in which an officer is commanded to satisfy
the same out of the property of A and B, judgment
debtors, he may seize and sell the separate property
of either or the joint property of both (75-275, T7+064).
Necessity of exhausting personal property first (244795
52-6, 5341016; 74-282, 77+137). Cited (19-347, 300; 20~
194, 172; 20—432 50— 264 52+862). Alias writ (12:—206.
1494201).

9420. When returnable—Inventory—The execution
gshall be made returnable, within sixty days after its
receipt by the officer, to the clerk with whom the
judgment roll is filed; but if the officer having such
execution shall have levied upon any property before
the expiration of such sixty days, he may retain the
execution in his hands until he shall have sold such
property in the manner preseribed by law: Provided
that, upon demand of the judgment creditor or his
attorney within such sixty days, the officer shall pay
to him all moneys collected upon execution in his
hands, after deducting his fees. The officer shall make
a full inventory of the property levied on, and return
it with the execution. (4291) [7925]

163-114, 2034614,

1. When returnable—An officer who knows or has
reasonable ground for knowmg of the existence of prop—
erty out of which the execution may be made acts at
his peril in not making immediate levy (46-183, 481780).
Where a levy has been made before the return day it
may be completed by sale after such day and the officer
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may retain the writ In his possession for that purpose
(24-20; 24-479; 456-231, 47:794; 66-40, 684321).

2. Return—A return which certifies in general terms
that the officer “levied” on certain property is suflficient;
it is ot necessary to state the particulars of the levy
(3-277, 191; 4--407; 309; 5-333, 264, 16-13, 1; 28-469, 103
781). A return of "unsatisfied” 13 not equivalent to a
return that the party had no property, personal or real,
out of which the amount specified in the execution, or
any part of the same. could be collected, The reasons
for the non-satisfaction of the writ ought to be stated
(35-540, 294322). It need not be made within sixty days
of its issuance (24-20; 24—479; 45-231, 474704; 66-40, &8+
321). It may be made by an officer after the expiration
of his term of office (24-479). In construing the return
It is to be presumed in the absence of a contrary show-
ing on its face that the officer has done all that was
required of him., both In the prosecution of the case
and In the return thereto (3-277, 151; 27-289, 64790).
Iz‘Io(i)for‘mal levy ls necessary on real estate (127-206, 1494

9421. Execution after death—After the expiration
of one year from the death of a party against whom
judgment has been rendered, execution thereon may
be issued against any property upon which such judg-
ment was a lien at the time of his death, and may be
executed in the same manner and with like effect as
if he were living. (4292) [7926]

Applicable only to cases where llen has beer acquired
on real property prior to the death of the party. Not
applicable to personal property. A judgment creditor
who has acquired no liern prior to the death of the debtor
must proceed to establish and colleet his claim as a
ireneral creditor in the due course of administration (62—
35, 64+155). A Judgment creditor may take advantage
of this provision although he has presented his claim
§§1§he probate court (39-28, 384634), Cited (29-295, 1331

9422, To what county, ete.—-When the execution is
against the property of the judgment debtor, it may
be issued to the sheriff of any county where the judg-
ment iz docketed. When it requires the delivery of
real or personal property, it shall be issued to the
sheriff of the county where the property or some part
thereof is situated. Executions may be issued at the
same time to different counties, (4293) [7927]

In issuing execution to another county it is common
practice for the clerk of the county where the judgment
was rendered to deliver to the attorney a transcript of
the original docket and an execution with the date of the
docketing in the other county left blank, with the under-
standing that the attorney will have the judgment prop-
erly docketed In the Iatter county and the date of the
docketing inserted in the execution before it is delivered
to the sheriff of such county; and if this is done an execu-
tlon so issued is valld (9-97, 87; 16-426, 383; 50-264, 523
862), Tt In such cases the execution is delivered to the
sheriff before the judgment |s docketed in his county
the subsgequent docketing of the Jjudgment will cure
the defect as against the judgment creditor and all
who are not bona fide purchasers. It i8 not necessary
to withdraw the writ and redeliver it to the sheriff or
issue o noew writ (77-228, 79+964).

9423. Execution against property, how executed—
The officer shall execute the writ against the property
of the judgment debtor by levying upen the same,
collecting the things in action, or selling the same if
the court so orders, selling the other property, except
as provided in § 9424, and paying to the judgment
creditor the proceeds, or so much thereof as will satis-
fy the execution. (4294) [7928}

A sherifft may bring an action in his own name for the
eollection of things in action on which he has levied
(4-407, 309; 5~397, 321; 10-323, 2563). A sheriff selling real
estate on executlon may maintain an action in his own
name against the purchaser for the amount bid at the
sale (11-220, 142: 54—499, 564172; 62-455, 6411140). Where
a satisfaction of judgment has been improperly entered
of record the sheriff may have the same vacated on
motion (42-234, 44+11). ©On a levy good as against an
assignee in inscolvency under 1881 c. 148 it was held that
the sheriff-might bring an action against the assignee to
recover money or nproperty in his hands (43-503, 46472).
If & person unlawfully interferes with property in the
custody of the sheriff or receiptor under him an action
by the sheriff wlll lie (59-217, 60+1099), Things in action
can only be sold it the court 30 orders. A judgment
Is a thing In action within the meaning of this rule
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(28-50; 42-234, 44411). Within reasonable limits the
sheriff has discretionary power to put personal property
into shape for sale, as for example, to cause grain to
be threshed (24—107, 244366). He may bring an actlon
against a recelptor (39-342, 40)3354). Cited (19-247, 300)}.
Right to levy on a judgment (154-257, 191449%1).

9424, Levy on money—When coin of the United
States, or bills or other evidence of debt issued by
the United States or by any moneyed corporation and
circulated as money, are seized upon execution, the
officer shall pay and return the same as so much money
collected. (4295) ([7929]

9425. What may be levied on, ete—All property,
real and personal, including rights and shares in the
stock of corporations, money, book accounts, credits,
negotiable instruments, and other evidences of indebt-
edness, may be levied upon and sold on execution.
Until a levy, property not subject to the lien of the
judgment is not affected by, the execution. (4296)
[7930]

1. In general,

A Judgment creditor, who ¢lalms that hisg debtor has
conveyed real estate for the purpose of defrauding his
credltors, may disregard such conveyance and levy upon
and sell the real estate under execution, leaving the
claim of fraud to be litigated later. 156-238, 194+636.

“The levy of an executlon upon such a debt by such
creditor after the dlsmissal of the garnishee proceed-
ing was effective, although made during the period of
the stay provided in such order of dismissal.

When a defendant In a garnishes proceeding moves
for a dismissal thereof upon the ground, among others,
that the debt disclosed I8 not due him unconditionally
from the garnlghee, he ¢annot clalm the order of dis-
missat to be res adjudicata that the debt sough to be
{'ﬁsf?ffl by his creditor did not belong to him.  165%--263,

The provisions of sectlon 67, subd. (f), of the federal
Bankruptey Act of July 1, 1598 (Mason's Code, 11:107)
do not annual an execution lien, where the bankrupt's
property does not pass to the trustee. 164-416, 2054274,

1. Held subjeet to levy—A judgment for money (42—
234, 44+11; 52-417, 544372): equitable interests in land
(43-513, 4541099; 45-341, 484187; 91-482, 581463. See
8§-311, 9241125); Interest of obligor under bond for a
deed (1-275, 210; 25-382; 28-408, 104427; 30424, 153889;
42-279, 444251); Interest of obligee under bond for a
deed (43-513, 4541099): interest of pledgor in promis-
sory note (5-397, 321); land tranaferred by debtor in
fraud of c¢reditors (9-~108, 98; 25-155; 36494, 324+B52):
interest of one member of firm in action agalnst such
member alone (4-217, 156; 13-195, 189; 13-205, 192; 24—
20; 24-167; 25-212; 62-258, 644+567); the property of one
partner to satisfy a partnership debt (46-396, 49+190);
the interest of a beneficiary in an unauthorized trust
who takes the legal title by virtue of the statute o0f
uses (30-165, 144806); an unpublished book (3-94, 46);
Interest of judgment debtor during period of redemption
from gale of his land on executlon (290-434, 134668); in-
terest of # purchaser a4t an execution sale even befeore
period of redemption expires (31-232, 174372); property
of the judgment debtor conveyed by him to another in
fraud of creditors (25-165: 62-399, £441138; (B.-226, T1Lt
29); right to cut timber on land (56-288, 67+796); a vested
interest of a legatee (33-361, 1014+497). Non-resident's
stock exchange seat (147-382, 1804233). Judgment (154-
257, 1914491),

Z. Held not subject to levy---The interest of a mort-
gagee in either real or pergonal property, so long, at
least, as he holds it in good faith as security and has
not applied it to the satisfaction of the debt by fore-
closure or otherwise, and it {8 immaterial whether there
has been a breach Iin the conditions of the mortgage or
not (34-547, 27466); interest of agent holding property
for sale on commission (8-756, 51: 24-169): interest of
ballee (13-174, 165; 47-70, 494396); interest of partner
in profits only (25-2123: g claim for unliquldated damages
(25-513: 60-257, 624280): a mortgage never recorded not
accompanied by any evidence of personal liability, and
which has been lost (16-148, 133): a mere equitable lien
{62~399, 644+1138); property in custodia legis (7-310, 238,
16-210, 184; 25-509; 32-66, 194346; 32-496, 214728; 33-229,
221388; 41-160, 42486%; 41-304, 43467, 4338, 444524; 52—
417, 544372 79-272, 821632, 86-177, 904816); the equitable
Interest of a residuary legatee in trust fund (74-215,
774+44): money or other personal property on the debtor's
person and all personal property not in view (3-406, 300);
¢contingent interest in nature of lien created by reserva-
tlon in a deed (88-311, 9241125). An equitable conver-
sion of realty Into personalty, in future, sold under will
(126-22, 147+812). .

See in genernl—Garnishment lien and judgment can-
not ba tacked (124-254, 1444959).

1870




C. a7 CIVIL ACTIONS § 9426

9426. Levy on property subject to judgment lien—
Release—It shall be deemed a sufficient levy upon prop-
erty subject to the lien of the judgment if the officer
make a minute on the execution, stating the time when
it was delivered to him, and that at such time he levied
upon such property, describing it. At the time of or
during the progress of the execution sale, or prior
thereto on the request of the judgment creditor, the
officer may release such property, or so much thereof
as has not been actually sold, from such levy, before
full satisfaction of the judgment; and the judgment,
or such part thereof as has not been actually satisfied
by a payment or sale, and the lien thereof, shall not
be affected by such levy and release, but shall remain
in force as if no levy had been made. (4297)- [79381]

No formal levy on real property is necessary (3-277.
191: 4-407, 309; 5-338, 264; 11-78, 45; 11-113, 70; 16-13,
1; 24-479), The validity of a sale does not depend on an
exact compliance with this section as to the “minute”
to be made on the writ (16-13, 1}. Cited (27-26%, B+7%9;
43-26, 444522; 45-231, 4T4+794).

9427. Levy on personalty—Personal property ca-
pable of manual delivery shall be levied upon by the
officer taking it inte custody. (4298) {7932]

The officer must take the property into his actual
possession and out of the possession of the debtor (21—~
193; 52-358, 544782). A levy may be good as against the
debtor or a trespasser and not good as against other
creditors and bona fide purchasers (55-217, 604+1099).
As against the debtor and trespassers, a levy may be
good although the property is lefi in the possession of
the debtor (59-217, 6041099, See 15-132, 53). After the
officer has taken property into his custody he may
leave it In charge of a receipior (22-426; 39-342, 404354;
58-217, 604+4108%), Where an officer has anh eXecution
against one part owner he must seize the whole chattel,
though he can sgell only the interest of the judgment
debtor {4-217,). In levying on the interest of one partner
in partnership property the officer may take actual pos-
sexzsion of the property to the exclusion of the other
partners and retain the same while the levy continues.
But the purchaser at the sale does not acquire any right
of possession, but only the right to an accounting (see
4-217, 156; 12-199, 189: 13-205, 192; 24-20; 24-167; 25-212;
62-258, 644567).

9428. Levy on bulky articles—When personal prop-
erty, by reason of its bulk or other cause, cannot be
immediately removed, it shall be a sufficient levy
thereon if the officer, within three days thereafter, file
with the city clerk if such property is situated within
the limits of a city of the first class or with the
register of deeds of the county in which the same is
situated a certified copy of the execution, and of his
return and levy therecn. The clerk of any such city
of the first class or register of deeds shall endorse
upon such copy the time of filing, and shall preserve
the same, and make an entry in the chattel mortgage
book, showing the names of the parties and the date of
filing. e shall receive twenty-five cents for such
service, which shail be paid by the officer and inecluded
in his charges. (R. L. '056 § 4299, G. S, 13 § 7933,
amended ’23 ¢. 420 § 1)

A wrongful levy under this section constitutes a con-
version for which an action will lie against the officer
(28-4649, 104781; 35-388, 20+63). Cited (21-193).

9429. On other personal property—Other personal
property shall be levied on by leaving a certified copy
of the execution, and a notice specifying the property
levied on, with the person holding the same; or, if a
debt, with the debtor; or, if stock or an interest in
stock of a corporation, with the president, secretary,
treasurer, cashier, or managing agent thereof. (4300)
[7934]

This section provides the mode of levying on all debts
except those which pass by delivery of the instruments
on which they rest such as promissory notes, bills of
exchange and negotiable bonds. Book accounts cannot
be levied on by the officer merely taking the books in

which they are entered into his custody. For the purpotse
of a levy they stand just as debts of which there is no
written evidence and must be levied on under this sec-
tion (3-277, 101; 26-141, 14830; 20-191, 144+884; 30-321,
154309). A judgment may be levied on without leaving
a copy of the execution and a notice with the clerk of
the court where the judgment is docketed (52417, 54+
372). Form of copy and notice (60-257, 62+280). See 1954
629, 227 Fed. 976.

The judgmant eredilor acquires a lien by levy whare
he serves a certified copy of an execution upon the per-
son holding personal property belonging to the judg-
ment debtor and malkes application to such person for
a certificate showing the description and amount of Lhe
property of the judgment debtor held by her, and is fur-
nished with a false certificate to the effect that she had
no personal property in her hands belonging to the
debtor, and that she owed him no money. 157-1, 135+627,

9430. Certificate to be furnished officer—When the
officer, with a writ of attachment or an execution
against the defendant, applies to any person men-
tioned in § 9428 for the purpose of attaching or levy-
ing upon property mentioned therein, such person shall
furnish him with a certificate showing the description
and amount of the property of the judgment debtor
held by such person or corporation, the number of
rights or shares of such debtor in the stoek of the
corporation, with any dividend thereon, or the debt
owing to the judgment debtor, with any incumbrance
upon the property; and, on refusal so to do, such per-
son may be required by the court to attend before it
and be examined on oath concerning the same. (4301)
[7935]

When levy becomes ineffectnal as a lien (136-354,
1624468; 147-5378, 1804232). TPerson holding judgment
debtor's personal property furnishing false certificate
(1951629).

157-1, 1934627, note under § 9429,

9431. On pledged or mortgaged chattels—When per-
sonal property is pledged or mortgaged for the pay-
ment of money or the performance of any contract or
agreement, the right and interest of the pledgor or
mortgagor in such property may be sold on execution
against him, and the purchaser shall acquire all his
right and interest therein, and be entitled to the
possession. of such property, on complying with the
terms and conditions of the pledge or mortgage.
(4302) [7936]

When levying after default but before possession has
been taken by the mortgagee the officer may take the
chattels into his actual possession, and, as against the
mortgagee, detain them for the purposes of the sale
under the writ (52358, 544733, See 4-533, 418). In the
absence of a showing of prejudice a levy will not be
aset aside for failure of the sheriff to seize all the mort-
gaged property (72-248, 75+219). A railroad, with its
rolling stock, and personal property belonging to the
road and appertaining thereto, is, in favor of the mort-
gagees, one property, and the different items cannot, as
to0 such mortgagees, be levied on Sseparately (56-188,
574+471). The levy must in all cases be confined to the
“right and interest” of the mortgagor (42-117, 43+791).
See also (114--174, 1304895). If a mortgagee or pledgee
takes possession of the mortgaged or pledged chattels
before any other lien attaches thereto, hig title is valid
as against subsequent attachment or execution creditors,
there being no fraud in fact, although the mortgage was
not filed nor the chattels delivered when the contraect of
pledge was made (74-130, 704946), 1In the case of a
contract, for work and payment therefor, between em-
ployer and employe, secured by the former by chattel
mortgage, the right of the employe to go on under the
contract and hold and enforce the mortgage as security
therefor, is not affected by a levy by a creditor of the
mortzgagor on the mortgaged property (30-419, 154687).
If the maker of a pledged note pays it to the pledgee,
after it has been levied on by the sheriff, with notice
aof the levy, he is not thereby discharged as to the bal-
ance above the debt for which 1t was pledged (5-397,
221). Assignment of bankrupt’s equity in pledged securi-
ties {180 Fed. 229).

Where an officer levies upon mcrtgaged property, his
return and nolice of sale should show that the property
is mortgaged. A failure in this respect renders the sale
voidable but not wvoid, the remedy beng an application
t the court to vacate the sale. 161-416, 2054274,
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9432. On growing crops, etc.—A levy may be made
upon growing grain or grass, and upon any other un-
harvested crops; but no sale shall be made thereunder
until the same is ripe or fit to be harvested; and any
levy thereon under an execution issued by a justice of
the peace or any court of record shall be continued be-
yond the return day thereof, if necessary, and its exe-
cution may be completed at any time within thirty
days after the same is ripe or fit to be harvested.
(4303) [7937]

Growing grain may be levied on at any period of its
growth whether the growth is going on below or above
the surface of the soil (27-528, 84767). Blackberries,
while growing on the bhushes, are not subject to levy
as personal property. It is onlvy annual crops, that is.
crops requiring fresh planting or sowing each year, that
are zubject to levy as personalty (49-412. 52436). Effect
of fraudulent transfer by judgment debtor of exempt
real property with growing crops thereon subject to levy
(47--525, 50+69%). The mode of levylng on Erowing crops
£gg¢)a 28-469, 104781; 35-388, 29463). Cited (90-299, 96+
Vo).,

9433. Notice of sale—Before the sale of property
on execution notice shall be given as follows:

1. If the sale be of personal property, by giving
ten days’ posted notice of the time and place thereof.

2. If the sale be of real property, on execution or
on judgment, by six weeks’ posted and published notice
of the time and place thereof, describing the property
with sufficient certainty to enable a person of commeon
understanding to identify it.

An officer who sells without such notice shall forfeit
one hundred dollars to the party aggrieved, in addi-
tion to his actual damages; and a person who before
the sale or the satisfaction of the execution, and with-
out the consent of the parties, takes down or defaces
the notice posted, shall forfeit fifty dollars; but the
validity of the sale shall not be affected by either act,
either as to third persons or parties to the action.
(4304) [7938]

1. Notice—Description of property (16-13, 1; 32-544,
214836; 87-250, 334849). Place of sal 125,
et udlse 44+52-|:2). ) e of sale (31-125, 16+849).

Z, Linbility of officer—~Under this provision the fail-
ure of the sheriff to give the proper notlce of sale does
not affect the validity of the sale, cither as to third
parties or as to parties to the action (21-175: 72-352,
764761, 595; 51 Fed. 614, 2 C. C. A, 402). Under a former
statute it was held that a judgment creditor purchasing
at the sale was charged with neotice of defects in the
notice of sale (3-222, 161). Clted (43-26, 444522).

3. Adjonmrnment of sale—A sheriff making a sale of
real proverty vnder a decree of foreclosure, in the ab-
sence of a atatute authorizlne the adjournment of the
sale, possesses the power, for good causc shown, In the
exercise of a sound discretlen, subject to the control of
the court over the whole matter of the sale, to adjourn
the sale from time to time. 167-208, 20844654.

9434. Service on judgment debtor—At or before the
time of posting notice of sale, the officer shall serve a
copy of the execution and inventory, and of such notice,
upon the judgment debtor, if he be a resident of the
county, in the manner required by law for the service
of a summons in a civil action. (4305) [7939]

Failure of sheriff. to comply with thls grovlsion does
not affect tltle of purchaser (43-26, 444522), Such fail-
ure held to relieve judmgment debtor from making de-
mand on sheriff before bringing sult to recover money
collected on exempt judgment (51-360, 534805). Copy
of execution served, without signature or seal of clerk
of court, does not invalidate sale (127-203, 14%34200),

9435. BSale, when and how—The sale shall he by
auction, between 9 o’clock a, m. and sunset, in the
county where the property or some part thereof is sit-
uated. If the sale is of personal property capable of
manual delivery, it shall be within view of those who
attend, and shall be sold in such parcels as are likely
to bring the highest price. If of real property con-
sisting of several known parcels, the parcels shall be
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sold separately; and, if a portion thereof is claimed by
a third person who requires it to be sold separately,
it shall be so sold. No more shall be sold than is
sufficient to satisfy the execution, and neither the of-
ficer nor his deputy may purchase. (4306) [7940]

Sale of several parcels in gross not void but only
voldable on a showing of actual fraud or material pre-
Judice (1-183, 157; 6~-192, 123: 10-379, 304; 18-366, 335;
24-281; 32-445, 214472; 33-215, 224386; 35-499, 29:+194;
42-47G, 444985, 43-26, 444522; 44-353, 4645569; b1-444, 534
706). Sale must be for cash (3%-50, 383704; 54-499, 564
172): and to the highest bidder (1-183, 157). Attorney
of debtor has no implied authority te stipulate that
property lavied on shall be sold at private sale or by a
person other than sheriff (21-56). The execution creditor
may bid off the property and so may his assignee. If
one of two jfolnt judgment creditors bids off the prop-
erty he will be held a trustee for the other (10-401, 320).
Sale not set aside merely because price realized is far
below the real value of the property (32—445, 211472;
73-~352, 754595, 761). Sals upon conditlons (33-534, 38+
620). Application of proceeds (100-327, 1114259).

A cotenant Is not prevented, by the fact of higs co-
tenancy, frem buying at an execution sale on a judg-
ment which is a lien only on the undivided interest of
hisg cotenant, 139-111, 1984307.

9436. Sale of corporate stock, ete—In case of the
sale of any rights or shares in the stock of a corpor-
ation, the sheriff shall execute to the purchaser a cer-
tificate of such sale, which shall transfer to him all
the rights of the judgment debtor in respect thereto.
(4307) [7941]

9437. Ceriificate of sale of realty—When a sale of
real property is made upon execution, or pursuant to
a judgment or order of a court, unless otherwise speci-
fied therein, the officer shall execute to the purchaser
a certificate containing:

1. A description of the execution, judgment, or
order.

2. A description of the property.

8. The date of the sale and the name of the pur-
chaser.

4. The price paid for each parcel separately.

5. If subject to redemption, the fime allowed by
Iaw therefor.

Such certificate shall be executed, acknowledged, and
recorded in the manner provided by law for a convey-
ance of real property, shall be prima facie evidence of
the facts therein stated, and, upon expiration of the
time for redemption, shall operate as a conveyance to
the purchaser of all the right, title, and interest of
the person whose property is sold in and to the same,
at the date of the lien upon which the same was sold.
(4308)  [7942)

1. ‘I'he certificate—A description which fairly l1denti-
flegs the execution is sufficient. A false particular may
be digregarded as in case of deeds and other instru-
ments (80-161, 144795), Description of interest sold
(27-184, 64625; 43-513, 4541099). Desacription of property
gold (31-500, 181452; 32-644, 214836; 3b-234, 28+220; 37—
250, 334849), If there Is any discrepancy between the
return and the certificate the latter controls, at least,
as to the purchaser (46-231, 474+794). When a sale is
regularly made its vallidity is not affected by omission
of sheriff to make a certiflecate (7-82, 55. See 35-234,
28+220; 54-499%, 56+172). On sale by deputy sheriff certi-
ficate should he executed and acknowledged by him
rather than by sheriff (37-250, 334+84%), Statutory certi-
Reate satisfies statute of frauds (11-220). Certificate
cssential to passage of legal title (35-234, 284220). Certi-
ficate eXecuted by sheriff as such is good although it
does not state that he made the sale as sheriff (18-366,
333). The provision requiring certificate to state that
the property is subject to redemption is directory. A
racltal that “the above described premises are subject
to’ redemption within the time and according to the
statute in such case made and provided” is sufficlent
(24-161), Sheriff may be compelled to execute certifi-
cate (54-499, 564172). Certificate issued without pay-
ment In eash is wvalid, remedy being by action against
sheriff (100-327, 1114259). Cited (34-458, 264631; 43-26,
444522).

2. Rights of purchaser—Under a former statute all
the interest of the execution debtor passed to the pur-
chaser at once on the sale subject to the right of re-
demption (5-409, 332; 22-81; 25-305; 50-4564, H24966; 81—
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60, 974449). Under the present statute the title of the
debtor does not pass until the time to redeem expires
(29-434, 134668; 31-23%, 174372; 34-453, 264631; 41-60,
$7444%). Bui the purchaser acquires an interest which
is conveyable before the expiration of the redemption
period (22-81; 25-305; 31-232, 17+372; 35-2, 35+469; 43-172,
45411; 53-350, 554568). Such interest held real estate
within the meaning of a will (31-60, 974449),
execution debtor is a married person the purchaser ac-
quires the land free from statutory interest ‘of other
spouse (8%-432, 854216, 769). Purchaser succeeds to all
the interest of execution debtor although such interest
is not deseribed in the notice of sale or certificate (43—
51X, 4541009). T the interest of a vendee in a contract
for sale of 'land is sold on execution the purchaser suc-
ceeds to the interest subject ta its being defeated by
laches on the part of the vendee (27-184, 64+625; 43-513,
45+109%). Where a sal. and transfer of property is veld
as to a creditor it ig also void as to the purchaser on
an execution sale based on a judgment recovered by
such creditor (32-259, 204187). Purchaser acquires in-
terest of debtor not only in the land but also in build-
ings and trees on land (24-458, 264631)., He stands in
the shoes of the judgment debtor and acquires his title
as it stood at the time the executlon creditor's lien was
acquired (1-%75, 210; 6-4023, 279). When the period of
redemption has” expired without redemption the execu-
tion debtor is a mere stranger to the property and can-
not raise objection to subsequent proceedings (22-81).
The title acguired by the purchaser cannot be defeated
or impaired by the subsequent acts or omissions of
sheriff (32-259, 204187; 54499, 564172). It is unaffected
by defects or informalities in the return of the sheriff
(A2-259, 204187). Origin of title by execution sale (1-
275, 210, See 34-458, 464, 264+631). Merger (v5-286, 1044
7). Cited (43-26, 443.522).

9438, Certificates of sale legalized—In all sales of
real property under judgments and deerees of the dis-
trict court wherein the sheriffs’ certificates of sale
were filed for record and recorded in the office of the
proper registers of deeds prior to October 1, 1021, and
within thirty days, but not within twenty days after
the dates of the respective orders confirming such
sales, such certificates of sale and the records thereof
are hereby legalized and validated to the same extent
and with the same effect as though such certificates
had been so filed for record and recorded within twenty
days after the dates of such respective orders of eon-
firmation. Provided, that the provisions of this act
shall not apply to or affect any aection or proceeding
now pending involving the validity of such certificates
or the records thereof. (’23 ¢. 368 § 1)

9439. Interest of purchaser subject to attachment or
judgment—The interest acquired upon any sale is sub-
ject to the lien of an attachment or judgment duly
made or docketed against the person holding the same,
as in case of real property, and may be attached or
sold on execution in the same manner. (4309) [7943]

31-232, 174372

9440. Redemption of realty—Upon the sale of real
property, where the estate sold is less than a lease-
hold of two years’ unexpired term, the sale is ab-
solute; in all other cases the property sold, or any
portion thereof which has been sold separately, is
subject to redemption:

1. By the judgment debtor, his heirs or assigns.

2, By a creditor having a lien, legal or equitable,
on the property or some part thereof, subsequent to
that on which it was sold.

Creditors shall redeem in the order of their respec-
tive liens. (4310) [7944]

1, Construction of statute—8-496, 441; 21-132; 27-18,
64373 26-100, 148347 28-345, 91868; H1-417, 534719,

2, Who may redeem—A grantee or successor in in-
terest of the execution debtor redeems on the same
terms as execution debtor himself (7-433, 347; 8—47, 28).
To entitle a crediter to redeem he must have something
more than the general right common to all creditors to
have the general property of the debtor applied to the
payment of his debts; he must have a right, either in law
or in equity, te have the specific property appropriated
to the satisfaction of his claim in exclusion of other
claims subsequent in date to his (28-48, 84905: 29-203,
124530, 43-172, 45411; 65-246, 68418, An attaching
,creditor in an action on contract may redeem (45-341,
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484187),
(20-434, 1340668, See 25-226, 13434), A general creditor
of. a. ~deceased person, although his e¢laim has been al-
lowed against the estate., is not entitled to redeem (29—
203, 121530, 65-248, 684+18). One having a lien on “an
undivided interest” in the land may redeem (27-18, 64
373). Mortgagees whose liens are subsequent may re-
deem (see Z0-368, 239; 21-132; 37-71, 33+4123; 48-223, 504
1038; 77-04, 79+584). A creditor obtaining a judgment
after the property of the debtor has passed into the
Lands of a receiver cannot redeem from a sale made by
the receiver under direction of court (41-150, 424862).
A person having a lien on a part of the land sold may
redeem the whole (36-136, 304+458; 115-290, 1324+210). A
judgment creditor who has levied on sufficient personal
property to satisfy his judgment cannot redeem (13-4407,
376). Owner of separate part or of Interest therein may
redeermn whole tract as owner. Such redemption annuls
sale, but he is entitled to lien on part not owned for
amount necessarily paid to redeem, if whole of original
lien was as to him equitably chargeable on that part;
otherwise, for equitable pro rata share of amount (115-
290, 1324210),

3. Plan of redemption by creditors—28-345, 94-868; 29—
226, 13434,

4. When right of creditor begins—Right of creditor to
redeem does not begin until right of debtor to redeem
has expired (28345, 94868; 37-71, 33+123).

5. A vested right—27-18, 64373; 36-136, 804458,

6. Redemptioner n bona fide purchaser—46-156, 454677,
See 27-306, 74826; 72-352, 754595, 761,

9441. Order of redemption, ete.—Within one year
after the day of sale the judgment debtor, his heirs
or assigns, may redeem by paying to the purchaser
the amount for which the property was sold, with in-
terest, and, if the purchaser be a ecreditor having a
prior lien, the amount thereof, with inferest. If no
such redemption be made, the senior creditor may re-
deem within five days after the expiration of such
year, and each subsequent creditor within five days
after the time allowed all prior lienholders, by pay-
ing the aforesaid amount, and all liens prior to his
own, held by the party from whom he redeems: Pro-
vided, that no creditor can redeem unless within such
year he file notice of his intention so to do with the
clerk of the court where the judgment is entered.
(4311) [7945]

1. Time to redeem—Court cannot extend the time.
Right of redemption is a strict legal right to be exer-
cised, if at all, in accordance with the terms of the
statute ubless waived or extended by the party whose
interests are to he affected (16-230, 202; 51-417, 534714).
If the last day of the vear from the sale falls on Sun-
day owner may redeem on Monday (48-2223, 50+1438).
Five-day limitation is not inflexible (80-76, 8241103).

The time to redeem from a foreclosure saie under a
mechanic's lien dates from the confirmation of the sale
and not from the day of sale. 157-369, 136+468.

Z, Notice of intention—Tacking—Where 2 mortgagee
who has filed notice of intention to redeem asgigns the
mortgage the assignee may redeem under the notice so
filed (48-223, 5041038). Walver of defective notice (50—
310, 52+864).

%. Necessity of paying prior llens—39—434,
41-156, 424867; 41-163, 424870.

4, Effect of sale in ewtting off liens—The sale on a
second lien. whether made before or after that on a first
lien, has the effect, unless it is itself cut off by the
first sale, or unless it i3 redeemed from, to cut off all
liens and interests subject to it {(30-161, -144795; 50-508,
524922; 54-308, 56434; 72-287, T54176; 73-236, 7541046;
05-286, 10447).

5, Effect on llen—While there are still rights of re-
demption outstanding, the lien on which a redemption
is made i8 not merged and extinguished in the title of
the purchaser at the sale redeemed from, but it passes
by subrogation to any subsequent redemptioner. The
lien on which a redemption is made is not extinguished
by the fact that the value of the property is equal to the
amcunt of the lien with the amount paid for redemption
added (50-508, 524922},

6. Attacking subsequent liens—48-223, 5041038,

7. Waiver_ of defects—43--66, 441886; 50-310, 524864,
70-380, 753+165. See 28-267. 04772: 47-434, 50+475; 51-417,
534719, :

R, Effect of redemption on invalid lien—56-60, 57+330.

9, Effeet of yremature redemption—54-308, 563134; $0—
114, 954762,

10. See in general—-154-368, 1914821,

134+668;

1873
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9442. Redemption, how made—The person desiring
to redeem shall pay to the person holding the right
acquired under such sale, or for him to the sheriff or
the clerk of the district court of the county in which
the real property is situated, the amount required by
law for such redemption, and shall produce to such
person or officer the same documents required by law
to be produced by a person desiring to redeem from
a sale of real property under foreclosure of a mort-
gage by advertisement; and the person redeeming shall
cause such documents to be filed with the register of
deeds as required in the case of redemption from such
foreclosure sale. (4312) [7946]

Cited (100-367, 1114302).

9443. Certificate of redemption—Effect of redemp-
tion—The person or officer from whom such redemp-
tion is made shall execute to the person redeeming a
certificate in substantially the same form as the certi-
ficate required by law to be executed on redemption
from a sale of real property under foreclosure of a
mortgage by advertisement; and all the provisions of
law applicable to the recording and to the effect of
such certificate, and to the effect of redemption of the
property sold on such foreclosure sale, by the owner,
his heirs, personal representatives, or assigns, or by
creditors, shall be applicable to the certificate re-
quired by this section, and to redemption made under
this chapter. (4313) [7947]

Cited (129-358, 152+727).

9444, Sale irregular or judgment reversed—If the
purchaser of real property sold en execution, or his
successor in interest, be evicted therefrom in conse-
quence of irregularities in the proceedings concerning
the sale, or of the reversal or discharge of the judg-
ment, he may recover from the judgment creditor the
price paid, with interest. When such recovery is had
in conzequence of irregularity, the judgment creditor
shall thereupon be entitled, within ten years after such
eviction, to a new execution on the judgment for the
price paid on the sale, with interest; and for that pur-
pose the judgment shall be deemed valid against the
judgment debtor, his personal representatives, heirs,
or devisees, but not against a purchaser or incum-
brancer in good faith who became such before a levy
on such new execution. (4814) [7948]

9445. Redemption pending action to set aside execu-
tion sale-—When an action is brought to set aside an
execution sale of land, and the time of redemption
from such sale may expire before final judgment there-
in, any person having the right to redeem therefrom,
for the purpese of saving such right, may deposit with
the sheriff, before the time of redemption expires, the
amount that will be necessary to redeem such prem-
ises at the date of such expiration, together with a
bond in an amount and with sureties to be approved
by such sheriff, conditioned to pay all interest that
may accrue or be allowed on such deposit until final
redemption as hereinafter provided. Such deposit and
bond shall operate to extend the time of redemption for
thirty days after the final determination of such ac-
tion, during which time any person entitled by law
to redeem may do so by paying to the sheriff the
amount of such deposit with acerued interest. The
deposit and bond shall be brought to the attention of
the court by supplemental complaint in the action, and
the judgment shall determine the validity of the execu-
tion sale, and the right of the parties to the moneys
and bonds so deposited, which shall be paid and de-
livered by the sheriff as directed by Such judgment,

remedy herein provided shail be in addition to other
remedies now existing. (4315) [7949]

75-168, T77+793. Where plaintiffs complied with 1835 c.
326, it was mot necessary also to produce to sheriff or
clerk deed under which they claimed to redeem, as re-
quir xd by @ S, 1894 § 5474, Whether so under R. L. not
det(rmined (100-367, 111+302), Cited (123-297T, 1434722).

167-208, 2084654,

9446, Stay of execution on money judgment—Exe-
cution of a judgment for the payment of money only
shall be stayed for six months, if within ten days after
the entry thereof the judgment debtor shall file with
the clerk a bond, running to the judgment creditor,
his personal representatives and assigns, in double the
amount of the judgment, to be approved by the court,
and conditioned for the payment of the judgment, with
interest at the rate of eight per cent. per annum during
the time for which the stay is granted. Within two
days thereafter notice that such bond has been filed,
with a copy of the same, shall be served on the judg-
ment creditor if he be a resident of the county, or
upon his agent or attorney, if he have one, and the
judgment ereditor may except to the sufficiency of the
bond; and, upon his application upon notice or order
to show cause, the court, if it find the bond insufficient,
may order execution to issue notwithstanding the same,
unless the judgment debtor give such further bond as
it shall deem sufficient. If the condition of any such
bond be not performed, the execution shall issue for
the amount of the judgment, with interest and costs,
apgainst the judgment debtor and the sureties. When
an execution issues against sureties, the officer shall
certify in his return what amount, if any, was col-
lected from them, and the date thereof. If a stay be
granted after execution issued, any levy made thereon
shall be released, and the execution shall be returned

and the reason noted by the officer. (4316) [7950]
Cited (133-64, 1574904).

9447, Property exempt—No property hereinafter
mentioned shall be liable to attachment, or sale on
any final process, issued from any court:

1. The family Bible.

2. Family pictures, school books or library, and
musical instruments for the use of the family.

3. A seat or pew in any house or place of public
worship.

4. A lot in any burial ground.

B. All wearing apparel of the debtor and his fam-
ily; all beds, bedsteads, and bedding kept and used by
the debtor and his family; all stoves and appendages
put up or kept for the use of the debtor and his family;
all cooking utensils; and all other household furniture
not herein enumerated, not exceeding five hundred
dollars in value.

6. Three cows, ten swine, one yoke of oxen and a
horse, or in lieu of such oxen and horse, a span of
horses or mules, one hundred chickens, fifty turkeys,
twenty sheep, and the wool from the same, either in
raw material or manufactured into yarn or cloth; food
for all the stock above mentioned necessary for one
year's support, either provided or growing, or both, as
the debtor may choose; one wagon, ecart, or dray, one
sleigh, two plows, one drag; and other farming utensils,
including tackle for teams, not exceeding three hundred
dollars in value,

7. Provisions for the debtor and his family neces-
sary for one year’s support, either provided or grow-
ing, or both, and fuel necessary for one year.

8. The tools and instruments of a mechanic, miner,
or other person, used and kept for the purpose of

upon delivery to him of a certified copy thereof. The
18

carrying on his trade; and, in addition thereto, stock

74




C. 77

in trade, including goods manufactured in whole or in
part by him, not exceeding four hundred dollars in
value; and the library and implements of a profes-
sional man.

9. The presses, stones, type, cases, and other tools
and implements used by any person or copartnership
in printing or publishing a newspaper, or by any per-
son hired by him to use them, not exceeding two
thousand dollars in value, together with stock in trade
not exceeding four hundred dollars in wvalue.

10. One watch, one sewing machine, one typewrit-
ing machine, and one bicycle.

11. Necessary seed for the actual personal use of
the debtor for one season, not to exceed in any case the
following amounts: One hundred bushels of wheat,
one hundred bushels of rye, one hundred bushels of
barley, one hundred bushels of potatoes, one hundred
bushels of oats, one hundred bushels of flax, one hun-
dred bushels of corn; and binding material sufficient
for use in harvesting the crop raised from such seed.

12, The library and philosophical and chemieal or
other apparatus belonging to, and used for the in-
struction of youth in, any university, college, seminary
of learning, or school which is indiscriminately open to
the public.

13. All moneys arising from fire or other insurance
upon any property exempt from sale on execution.

14. All moneys received by, or payable to, a sur-
viving wife or child from insurance upon the life of a
deceased husband or father, not exceeding ten thousand
dollars.

15. All moneys, relief, or other benefits payable or
to be rendered by any police department association,
fire department association, beneficiary association, or
fraternal benefit dssociation to any person entitled to
assgistance therefrom, or to any certificate holder there-
of or beneficiary under any such certificate,

16. The wages of any person, not exceeding thirty-
five dollars, due for any services rendered by him for
another during thirty days preceding any attachment,
garnishment or the levy of any execution against him,
provided, that all wages paid to such person, and
earned within said thirty day period, shall be deemed
and considered a part of, or all, as the case may be, of
said exemption of thirty-five dollars.

17. The earnings of the minor child of any debtor
or the proceeds thereof, by reason of any liability of
such debtor not contracted for the special benefit of
such minor child.

18. The claim for damages recoverable by any per-
son by reason of a levy upon or sale under execution
of his exempt personal property, or by reason of the
wrongful taking or detention of such property by any
person, and any judgment recovered for such damages.

All articles exempted by this section shall be selected
by the debtor, his agent, or legal representative. The
exemptions provided for in subdivisions 6-18 hereof,
shall extend only to debtors having an actual residence
in the state. No- property exempted hereby shall be
exempt from attachment or execution in an action for
the recovery of the purchase money of the same prop-
erty. (R. L. § 4317, amended 09 c. 12 § 1; 13 c. 375
§ 1; 15, c. 202, § 1; ’23, ¢, 154, § 1; ’23, c. 350, § 1;
as to subd. 8, 27, ¢. 272)

Explanatory note—Subd. 6
amanded by Laws 1327, ¢. 272.

Subd. 3—Piane, throw and stool are exempt (122-234,
1424307).

Subd., 5--16-487, 441; 18-361, 331; 62-471, 6441150,

Sulbd. 6—A buggy or carriage is exempt 8s coming
within the term *“wagon” (29-46, 11+132; 41-318, 43474).
A Dbigycele is not exempt as a “wagon” under this sub-
division (72-520, 75+717. See subd. 14). Whether a horse

only of this section is
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kept for racing pubposes is exempt is an open guestion
(44-216, 464+362), 'Two year old steers are exempt (31—
541, 184821). In order to have the beneflt of the exemp-
tion of food for stock it Is not necessary that the debtor
should own all of the stock (79-459, 824858). The ques-
tion how much food is ‘“necessary” is for the jury (35~
388, 29468; 57-170, 58+988), A horse delivered to the
keeper of a livery or boarding stable is subject to a lien
for his keep (66-57, 684514). - An automobile is not ex-
empt (153-163, 190437).

Food for stock was exempt though debtor owned mno
stock. 17, F {2d) 495

Subd. 7—74-272, TT+4.

Subd. 8—One carrying on the trade of tallor may be
entitled to exemption of two sewing machines, if kept
and persgonally used for the purposes of his trade and
it reasonably necessary therefor (50-327, 524857). The
ordinary stock in trade ef merchant not exempt (2-50,
72; 42-254, 444116). Meaning of phrase "stock in trade”
(27-134, 64479 235-340, 294156). Unfinishad burial caskets
held exempt (27-134, 64479), Stock in trade of partner-
ship is not exempt (29-235, 124704; 35-340, 204156). The
“tools” of a mechanic or other perscn, in order to be
exempt, must be held for the purpose of carrying on his
trade (35-340, 29+156). Exemptlon under G. S. 1894 §
5459 loss by abandonment of trade or cceupatlon (98-
143, 1074+967).

Subd. 11—OQwner of farm may claim exemption of
seed grain when renting the farm on shares and far-
nishing seed (80-340, 834153). Whether grain exempt is
ordinarily a question for the jury (35-288, 29483; 57-
170, 584+988).

Subd. 13—62-471, 6441150, Proceeds of fire insurance
resulting from destruction of homestead are exempt from
garnishment (132-372, 1574504).

Subd. 14—146-6, 1774658,

Subd. 15—146-6, 177+658.

Subd. 16—Under former statute exemption was limited
to those engaged in manual labor (42-112, 4331784).
Present statute designed to extend exemption to all who
work for wages—to servants, employees, clerks. etc,
as well as to laboring men (45-31, 474396, See 77-426,
804356; 80—497, 834+449), The thirty days are to be com-
puted from the levy and not from the Issuance of writ
from clerk’s office {54-366, 66+127)., Proviso violative of
constitution: remalnder is valid (129-184, 1524135).

Sohd. 18—42-234, 44411; 51-360, 534805,

Action for purchase money—16—-487, 441; 34-279, 254601,
69-22, 714697,

Genernl roles—Policy of exemption lawa (2-90, 72:
31-541, 184.821: 74-272, 7744). To he construed liber-
ally (18-3/7, 321: R1-541. 184821; 72-520. TH4+717; 74-272,
TT+4; T79-459, 824858). Exemption a personal privilege
(8-50, 30; 22-485; 69-22; TI+697). Absconding debtor
cannot have benefit of statute (22-485). EXxemption
laws not applicable to partnership property except as
expregsly stated (29-235, 124704, 35-340, 294156; 37-527,
3544358). Voluntary transfer of eXempt property vests
good title in donee as agalnst ereditors of donor (28-77,
94172}, Where debtor sold nonexempt property and
started for another state, with the intention of estab-
lishing residence there, and while within this state an
attachment was levied on his horse, held that he was
still a resident, and entitled to claim exemptions (105-
286, 1174515). See 122-328, 1424307; 133-380, 1581614;
137-226, 163+294; 153-162, 190457,

Crops growing on hcomestead are not exempt.
(2d) T47.

As a general rule, the validity of a transfer of prop-
erty given by a debtor to a creditor to secure or pay
his claim, in consideratlon 1or which he agrecs to ad-
vance to the debtor suificient to enehble him to live dur-
ing the season {depends upon the bona fides and fairness
of the transaction. 158-305, 1974259,

Lien of boarding house keeper. 163-253, 2034968.

The statute exempting “the library and implements of
a professional man"” from sale on execution does not ex-
empt the equipment and apparatus of a private hospital
owned and operated by a practicing physiclan. 2134538,

10 F

9448. Levy on property in excess of exemption—
When the officer holding an execution is of the opinion
that the judgment debtor has more property of the
classes specified in § 9447 than is exempt, he may levy
upon the whole of any one class, and make an inventory
thereof, and cause the same to be appraised on oath by
two disinterested persons. If such appraisal exceeds
the amount exempt of that class, the debtor may forth-
with select of such property an amount not exceeding
in appraised value the amount exempt, and the bal-
ance shall be applied by the officer as in other cases.
If the debtor does not make such selection, the officer
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may make the same. If one or more indivisible ar-
ticles of such class is of greater value than the whole
amount exempt of that class, the officer shall sell the
same, and, after paying to the debtor the amount
thereof exempt, shall apply the residue in discharge
of the process. (4318) [7952]

5-377, 305; 27-134, 64479: 35-388,
362; 122-228, 1424307,

SUPPLEMENTARY PROCEEDINGS

9449. Person indebted may pay sheriff—After the
issuing of an execution against property, any person
indébted to the judgment debtor may pay to the sheriff
the amount of his debt, or so much thereof as may
be necegsary to satisfy the execution, and the sheriff’s
receipt shall be a sufficient discharge for the amount
so paid. (4319) (7953]

9450. Order for examination of debtor—When an
execution against property of the judgment debtor, or
of any one of several debtors in the same judgment,
is issued to the sheriff of the county where he resides,
or, if he does not reside in the state, to the sheriff
of a county where the judgment roll, or a transcript
of a judgment, is filed, is returned unsatisfied in whole
or in part, the judgment creditor is entitled to an or-
der from the judge of the district court of the district
where the debtor resides, or, if the debtor be not a
resident of the state, then from the distriet where such
judgment roll or transeript of the justice’s judgment
is filed, requiring the judgment debtor, or, if a cor-
poration, any officer thereof, to appear and answer
concerning his or its property, at a time and place
specified in the order, before such judge or a referee
therein named: Provided, that if the person required
to answer is, at the time of the service of the order,
a resident of the state, or has an office in the state for
the regular transaction of his business in person, he
cannot be compelled to attend, pursuant to the order
or to any adjournment, at a place without the county
where his residence or place of business is situated.
(4320) [7954]

1. Genernl nature and object of proceeding—Sup-
plementary proceedings are intended to furnish a speedy.
jnexpensive and adequate remedy for discovering and
reaching all eguitable interests of the debtor not liable
to seizure and sale on execution, and also all Property
go liable which an officer holding such process hag been
unable to find, and to compel the application of the same
towards the satisfaction of the judgment, They not
only perform the office of a creditor's bill, but have a
somewhat enlarged scope and purpose (9-270, 254; 26—
263; 35-231, 284.284; 65-64, 874805 T6-109, 7§+964; 81—
268, 84+123). The remedy afforded by the statute s in
the nature of an equitable execution (65-64, 674.805).

212+4456.

In proceedings supplementary to executlon there was
no showling that the defendant had money in his per-
gonal possession or conecealed, and an order directing
him to pay the pnlaintiff a specified amount was errone-
ous. 161-251, 201¢6(3.

A judgment credltor without proceeding under G. 8.
1823, § 9450, et seq., or after procceding thereunder, and
without the appointment of a receiver or other action
of the court, may bring an action to set aside a con-
veyance as fraudulent, or may proceed by execution.
21244565,

2, A matter of right—Showing neecessary.—A judg-
ment creditor is entitled as a matter of right to an order
upon compliance with the provisions of this section (9-
270. 254; 25-263; 34 Fed, 3@0). It is customary practice
to make the facts appear by affidavit, The affidavit need
not state the nature of relief gought (22-452).

2. Judgment hnsis of proceedings—28-248, 94732,

4, Eftect of proceedlngs to give llen—The proceedlngs
give ths creditor an equitable lien on the assets dis-
covered, if he proceeds with proper diligence to apply the
same to the payment of his Judgment: that is, they give
him priority over other creditors (65-156, 68+2; 6066,
684771). The lien fs disselved by an assignment for
the benefit of creditors (65-156, 6842; 67-385, 694+477).

5. Officer's return conclusive—256-263. See 35-540, 294
322 44-401, 464848,

29463; 44-216, 464

CIVIL ACTIONS

§ 9449

6. Service of order on non-resident—G6-66, 681771,

9451. Warrant against debtor—Instead of the order
provided for in § 9450, upon proof by affidavit that
there is danger that the debtor will Ieave the state or
conceal himself, the judge may issue a warrant re-
quiring the sheriff of any county where the debtor is
to arrest him and bring him before such judge to
answer concerning his property. Upon being brought
before the judge, he may be examined on oath, and
ordered to give bond that he will attend from time to
time before the judge or referee, as he shall direct,
during the pendency of the proceeding, and will not in
the meantime dispose of any portion of his property
not exempt from execution; and, in default of giving
such bond, he may be committed to jail as for a con-
tempt, (4321) [7955]

9452, Examination — Upon appearing or being
brought before the judge or referee, the judgment
debtor, or officer required to answer for a corporation,
may be examined under oath, and witnesses may be
required to appear and testify on behalf of either
party, and the debtor may be represented by counsel;
and no person, on such examination, shall be excused
from answering any question on the ground that his
examination will tend to conviet him of the commis-
sion of a fraud, but his answer shall not be used as
evidence against him in any criminal proceeding. If
the examination is before a referee, he shall certify the
testimony and proceedings to the judge. (4322) [7956]

The examination should be strictly limited to the dis-

covery of property and should not be permitted to un-
cover private famlly affairs needlessly (81-388, 844123).
The provision as to criminating evidence is insufficient
(12 8. Ct. 195, 142 U. .8, 547, 3b L, Ed. 1119).

2124455, .

9453. Property applied to judgment-—-Receiver, etc.
—The judge may order any property of the judgment
debtor in the hands of himself or of any other person,
or due to him, not exempt from execution, to be ap-
plied toward the satisfaction of the judgment: Pro-
vided, that his earnings for his personal services with-
in thirty days preceding the order cannot be so ap-
plied, when it appears by his affidavit that they are
necessary for the use of a family supported wholly or
partly by his Iabor. The judge may appoint a receiver
of the debtor’s unexempt property, or forbid a trans-
fer or other disposition thereof, or any interference
therewith, until his further order therein. (4323)
[7957]

1. Order for application of property—An order under
this sectlon is discretionary where property is dis-
closed on an examinaticn which may be reached by exe-
cution. The court i3 not required to_make an order for
its application to the judgment. Ordinarly the creditor
should be left to his simple remedy of another execution
(9-270, 254), To justify an order under this section the
evidence must be direct, clear and convincing (81-368,
844123). The debior may be ordered to convey to a re-
ceiver an interest In real property situated in another
state (35-231, 284264; 34 Fed. 380). He may be ordered
to asslgn to a recelver & claim against a municipal cor-
poration although the latter denles the indebtedness
(22-462). In an early case Since overruled by statute
an order directing a judgment debtor te turn over his
watch was sustafned (18-361, 331), It has been held that
officer of a municipal corporation cannot be compelled to
assign to o recefver his salary (33-132, 224177). Where
a judgment creditor let a portion of & byilding occupied
by him as a homestead it was held that he could not be
ordered to assign the lease to & receiver (26-286, 3+341).
The Judgment debtor cannot be ordered to pay over a
specific sum of money received by him after the service
of the order for examination, but paid out by him be-
fore the disclosure (51-230, 63+461. See 52433, 541482).
1t has been held that a c¢ity treasurer cannot be com-
pelled to pay over the malary of a city fireman (66-110,
534606).

2, Appointment of recelver—=The appointment of a
recelver ia a matter of discretion with the trial court to
be cautiously exercised (22-452; 25-263; 27-353, 74364
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36-106, 304402; B2-433, 541482; (564, G7+805: 66-66, 68
T11; 70-346, 783+1%6; 76-109, 78+964). A receiver shoul
not be appointed where the creditor has a mortgage
amply suffieclent to satisfy the whole debt (65-64, 67+
805). A receiver may be appointed although the only
property disclosed is an interest in real estate situated
in another state, and the debtor may be required to
convey such interest to the receiver (35-231, 284264), A
receiver may be appointed Immediately after granting
an order for the examination of the debtor (25-263).
The receiver may maintaln an action to avoid a fraudu-
lent conveyance of real estate by the judgment debtor,
although there has been no transfer of the title to
him (35-543, 294349%; 36-105, 304402). 1In bringing an
actlon the recelver must allege his appointment with
suffieient fullhess t0 show that he has authority (39-527,
404831; 67-24, 694475; 73-198, 75+1053). A judgment in
favor of defendant in action by receiver binding eon
creditor ai whose instance he was appointed (103-283,
1144961).

3. In general.

There is no power in the district court to authorize
a recelver, appointed in proceedings supplementary to
execution, to collect the official salary to be earned In
the future by the judgment debtor. 166-363, 207+736,

Whather a recelver shall e appointed rests In the dis-
cretion of the trial court, and this court interferes only
when mecessary to correct an abuse of discretion,
2051754,

Whether a receiver shall be appointed in a proceeding
supplementary to execution, is largely within the dis-
cretion of the trial court. Z2124455.

JURIES

§ 9454

any person alleged to have property of, or to be in-
debted to, the judgment debtor, claims an adverse in-
terest therein, or denies the debt, such interest or debt
may be recovered only in an action against such per-
son by the receiver; but the judge may by order for-
bid a transfer or other disposition of such property
or interest until a sufficient opportunity is given to
the receiver to prosecute the action to judgment and
execution, and may vacate or modify such order at

any time on such security as he may direct. (4324)
[79583

29-453. ’

9455. Person indebted may be examined—After the

issuing or return of an execution against property of
the judgment debtor, or of any one of several debtors
in the same judgment, upon proof, by affidavit or other-
wise, to the satisfaction of the judge, that any person
has property of the judgment debtor, or is indebted to
him in an amount exceeding ten dollars, the judge may
require such person, or any officer thereof if a corpor-
ation, upon such notice to any party as may seem
proper, to appear and -answer concerning the same,

(4325) [7969]
9454. Adverse claimants, ete—If it appears that 30-487, 16+398; 66-68, G8+77L.
CHAPTER 78
JURIES

" ; 9548506; district court; but in his discretion the judge, by order

L3 8 A 1 . . .
No sex disqualification—Laws relating te jury filed with ﬂ?e clerk at least thirty day‘s before any

service to apply to both women and men...... gigg term, may direct that a greater number be drawn, not
Number to be drawn ........ el exceeding thirty-six in all, or that no petit jury be
AQualifications, diszabilities and exemptions....... 3459 4
%?xw d(i'm:m and summoned...... .. p ............ 9460 | drawn for Sm:—'h te_rm. (%327_)_ .[7961] )
How drawn and summoned in counties having 9459. Qnualifications, disabilities, and exemptions—
popore than 200,600 Inhabitants...............-. 3481 | The qualifications, disabilities, and exemptions of petit
Trial of indictments—Proceedings.........c..... 9463 | jurors shall be the same as those preseribed by law
ggﬂg%:- ﬁgg gé‘%zvn ----------------------------- gig; in the case of grand jurors. (4328) [7962]
JUTOT absent O eXCUSEA. «....nr . vrirnrrnrernnnns gigg 40-65, 414459; 156-37, 102+194.
Torore Sutaciion |111IIUIIIUTUIIII L ags | 9460, How drawn and summoned—Petit jurors shall
Jurors, when and hoﬂw selectbed in eounties hav- 0405 be drawn and summoned at the same time and in the

ing more than 100,000 inhabitants.............. s . .
Juries in certain counties—Jury of six.......... 94691 same n.'lanner as 1s pﬁoﬂldEd by law in the case of
Same—Jury of six—Drawing—Challenges........ 9469-2 | grand jurors. They shall be summoned to appear on
BSame—Challenges ..vv- vorarcrrinianroriraaas - - 9469-3 the second day of the term, unless the judge or judges,

9456. Petit jury—A petit jury is a body of twelve
men or women, or both, impaneled and sworn in the
district eourt to try and determine, by a true and
unanimous verdict, any question or issue of fact in a
eivil or criminal action or proceeding, according to law
and the evidence as given them in eourt, (R. L. '05
§ 4326, G, 8. ’13 § 7960, amended ’21 . 365 § 1)

65-196, 68453; 1924104,

2134545 note under § 9468,

© 9457, No sex disqualification—Laws relating to
jury service to apply to hoth women and men—The
provigions of statute relating to the qualifications of
jurors in all cases, as well as those relating to exemp-
tion from jury duty, are hereby amended to include
women as well ag men, and any and all gsex qualification
is hereby removed. (’21 e. 365 § 3)
2134545, nole under § 9468,

9458, Number to be drawn—Except as hereinafter
provided, a number of petit jurors, not less than twen-
ty-four, shall be drawn for each general term of the
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by an order filed with the clerk at least fifteen days
before the term, fix a different day in the term for
their appearance, in which case they shall be sum-

.moned for the day so fixed. And the court in any

district may fix such day, for any or all counties there-
in, by orders which shall remain in force until altered
or annulled. (4329) [7963]

16-282, 249: 1954890,

9461. How drawn and summoned in counties having
more than 200,000 inhabitants—The judge or judges of
any judicial district may, by order filed with the elerk
of the court of any county having a population of
more than two hundred thousand, where a term of
court is to be held at least fifteen days before the
sitting of such court, direct that the petit jurors for
such or any subsequent term or terms be summoned
for any day of the term fixed by such order other than
the day now fixed by law. Such order may be at any
time modified or vacated by the court by an order in
like manner made and filed with the clerk at any
time. When such order has been made, the clerk of
the district court in such county shall, in the presence




