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9656. What causes of action survive—A cause of 
action arising out of an injury to the person dies with 
the person of either party, except as provided in 
§ 9657. All other causes of action by one against an
other, whether arising on contract or not, survive to 
the personal representatives of the former and against 
those of the latter. (4502) [8174] 

1. Held to survive—Mechanic's lien (14-145, 113); 
r ight of ward to an estate (33-220, 22+383); liability for 
nuisance (38-179, 36+451): liability for personal injury 
after verdict (55-134, 56+588); cause of action for fraud 
in exchange of property (66-66, 68+771); liability of 
stockholder in corporation (80-432, 83+377); liability on 
bond for maintenance of parents (85-73, 88+418). Lia
bility of liquor licensee on his bond is for breach of 
contract and survives against his estate (121-450. 141+ 
793). 131-368. 155J-396: 133-128, 156+8. For fraud or de
ceit (139-227, 166+177). 150-479. 185+658. Workmen's 
Compensation Act (152-198, 188+265). Injunction re 
s t ra ining injury to property (155-225, 193+177). 

2. Held not to survive—Cause of action for death by 
wrongful act (28-5. 5+875; 32-125, 19+656; 97 Fed. 140. 
38 C. C. A. 79); for libel, slander, malicious prosecution 
and the like (69-30, '71+826); for injury to person (79-
377, 82+669); for negligence (92-42. 99+357). A cause 
of action for malicious a t tachment held an injury to 
property, and not to person', so as to pass to t rustee in 
bankruptcy (105-491, 117+926). Claim for damages for 
destruction of personalty by fire is assignable (117-
434. 136+275). 

9657. Action for dea th by wrongful ac t—When 
death is caused by the wrongful act or omission of any 
person or corporat ion, the personal represen ta t ive of 
the decedent m a y main ta in an action therefor if he k 
migh t have main ta ined art action, had he lived,jfor J in_S, 
injury caused by the same act or omission. rThe action . 
m a y be commenced within two yea r s af ter t he act or 
omission. The damages there in cannot exceed seven 
thousand, five hundred dol lars , and shall be for the ex
clusive benefit of the surviving spouse and next of kin, , 
to be dis t r ibuted t o them in the same proportion. -^§3 
personal p roper ty of persons dying in tes ta te ;p5ut fun
era l expenses, and any demand for the suppor t of the 
decedent, duly allowed by the p roba te court , shall first 
be deducted and paid. Provided, t h a t if an action for 
such injury shall have been commenced by such de
cedent, and not finally determined dur ing his life, it 
m a y be continued by his personal represen ta t ive for 
the benefit of the same persons and for recovery of 
t he same damages as herein provided, and the cour t 
on motion m a y make an order, al lowing such contin
uance, and direct ing pleadings to be made and issues 
f ramed conformably to the pract ice in action begun 
under th i s section. (R. L. § 4503, amended '11 c. 281 

§ 1) [8175] 
1. Right statutory—32-125, 19+656; 92-184, 99+620. 
2. Construction and application of statute—The word 

"wrongful" is. not used in the sense of wilful or mal
icious. An action will lie under the s ta tute for the 
same kind of act or omission causing death for which 
the deceased might have maintained an action if the 
resul t ing injury had fallen short of death (12-530, .438). 
Where, after verdict, in action for personal injuries, 
plaintiff dies, this section does not apply (104-1, 115+ 
949). Administrator of one whose death was due to 
wrongful act of a municipality may maintain action 
against it for damages consequent thereon (113-55, 129+ 
158. 775). 124-196, 144+942. Joinder of actions, con
current negligence (124-531, 144+474). 

8, Who may xue—No one is authorized to sue under 
the s ta tute except the administrator or executor of the 
deceased (8-97. 72; 28-5, 8+875; 32-125, 19+656; 81-49'3, 
84+342). Special administrator mav (108-129, 121+606. 
See. 120-122, 139+300). 125-358, 147+278. 

4. IVon-residents—A non-resident alien who is next 
of kin may have the benefit of the s ta tute (89-41, 93+ 
1057; 163 Fed. 827, 91 C. C. A. 390). 

5. Who is next of kin—A husband held not next of 
kin of his wife within former statute. Next of kin 
means the nearest blood relation (70-514, 73+400). 

6. Jurisdiction—Actions under foreign statute—Action 
for death of non-resident result ing from injury re
ceived in this s tate (44-5, 46+79). Action for injury r e - ' 
ceived on river consti tut ing boundary between Wis
consin and Minnesota (30-126, 14+575). Action for in
jury received in another s tate when statute of such 

state gives cause of action (69-476, 72+694). Not neces
sary tha t s ta tu te in this s tate should be the same as 
tha t of the state in which the accident occurred (31-11, 
16+413; 69-476, 72+694; 78-43, 80+776; 92-184, 99+620). 
Right of action, given by s tatute of North Dakota en
forced (102-448, 113+1017; 103-525, 114+1133. See 103-
156, 114+953). 124-196, 144+942; 140-494, 168+590. 

7. Notice t o municipality unnecessary—87-237, 91+843. 
See, also, 40-406, 42+88; 87-237, 91+843; 111-253, 126+253; 
113-55, 129+158, 775; 33 L. R. A. (N. S ) 339. 

8. Complaint—Must state that deceased left a widow 
or next of kin (28-371, 10+208; 59-130, 60+1008; 81-493, 
84+342). Complaint al leging that deceased left certain 
next of kin, but not relation of such person, or no widow, 
good against demurrer (106-241, 118+1018). Not neces
sary to allege tha t widow or next of kin had pecuniary 
interest in deceased (30-461, 16+364; 31-283, 17+622). A 
general allegation of damages is sufficient (30-461, 16+ 
364; 31-283, 17+622). Existence and amount of claims 
for support of deceased during last illness and for 
funeral expenses must be alleged (59-130, 60+1008). If 
action under foreign s ta tute such s ta tute must be fully 
pleaded and proved (69-476, 72+694; 103-156, 114+953); 
and must allege existence of beneficiaries thereunder 
(114-118, 130+70). 126-133, 147+964; 138-392, 165+237; 155-
220, 193+127. 

9. Defences—Contributory negligence a defence (63-
248, 65+447; 76-189, 78+1041, 79+530). Contributory negli
gence of parent of minor a defence (98-296. 108+517). 
Inst inct of self-preservation (114-2,44, 130+994; 115-443, 
132+752; 117-152, 134+313). That deceased was violating 
Sunday law no defence (30-126, 14+575). Authority of 
adminis t ra tor may be questioned (35-193, 28+219; 44-5, 
46+79). 129-206, 152+137; 136-304, 161+716; 

JO. Former release, sett lement or r ecove ry^A release 
to the person injured is a bar to a subsequent action by 
his personal representatives (59-130, 60+1008). Personal 
representat ives of deceased may compromise and sett le 
claim without consent of next of kin or probate court 
(81-493, 84+342). Right of action given creates one 
single, indivisible cause of action; and recovery against , 
or sett lement with, one of wrongdoers, is bar to subse
quent .action against others whose wrongful conduct 
may have contributed to cause death (115-37, 131+79C). 
Release fraudulently made by administrator, adverse 
par ty par t ic ipat ing in fraud, not bar to action by suc
ceeding administrator (101-449, 112+538. See, also, 104-
322, 116+590; 101-396, 112+534; 102-21, 112+885). An 
agreement not to sue an employer for death of an em
ploye, unless there can be no recovery from a third per
son, and unless consideration paid is returned employer, 
is a covenant not to sue, and not a release, and decedent's 
representat ive may enforce liability against the third 
person without deducting the consideration from the 
verdict (108-369, 122+499). Settlement with one of next 
of kin no defense. Defendant may have amount applied 
protanto in satisfaction of judgment (110-184, 124+971. 
See, also, 113-450, 129+852). Where damages to a wife, ' 
result ing from defendant 's fault, have in no par t been 
caused by her wrong, two causes of action may accrue— 
one to her, for the direct injuries to her person; the 
other to her husband, for the consequential injuries to 
him. That such injuries have resulted in her death, and 
recovery has been had under the s ta tute by the admin
istrator, is no bar to the action by the husband (103-290, 
115+651. 946). 

11. Limitation of actions—Period intervening death 
and. appointment of personal representative not excluded 
in computing time (30-386, 154-676). Statute of foreign 
state applied (92-184. 99+620). Statute held not ap 
plicable (22-476). Neither city charter nor R. L.. § 768 
refer to or include actions under this section (111-253, 
126+826). 124-196, 144+942; 152-198, 188+265; 154-182, 191+ 
607; 134-78, 158+908. 

12. Abatement by death—A cause of action under tho 
s ta tu te abates with the death of the tort-feasor (26-500, 
5+376). 

13. Substitution of personal representative—92-42, 99+ 
357; 123-166, 143+25; 129-279, 152+413; 145-274, 177+130; 
150-530, 184+1025. 

14. Funera l expenses—59-130, 60+1008; 76-269, 79+95. 
15. Inabil i ty of recovery for debts of decedent— 

51-241, 53+463; 59-130, 60+1008. 
10. Damages—The damages awarded must bo solely 

by way of compensation for pecuniary loss. Punitive 
damages are not allowed. No compensation can be 
awarded for wounded feelings, for the loss of tho com
panionship and comfort of the deceased or for his pain 
and suffering. The true test is, what, in view of all tho 
facts in evidence, was the probable pecuniary interest of 
the beneficiaries, in the continuance of the life of the 
deceased? The proper estimate may be arrived a t by 
taking into account the calling of the deceased and 
the income derived therefrom, his health, age, probable 
duration of life, talents, habi ts of industry, success in 
life in the past and the amount of aid in money or ser
vices which he was accustomed to furnish the bene
ficiaries. If the deceased was the head of a family the 
value of his services to the family cannot be limited 
in a pecuniary sense to the amount of his daily wages 
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earned for their support.- His- constant daily services, 
attention, and care in their behalf, in the relation which 
he sustained to them, may be considered as well and 
the jury must judge of the circumstances in e'ach case 
(28-103, 9+575; 28-371. 10+208; 30-126, 14+575; 32-518, 21+ 
711; 35-84, 27+305; 36-6. 29+340; 36-418, 31+856; 37-485, 
35+273; 41-206. 42+932; 43-289, 45+440; 43-454. 45+864; 44-
5, 46+79;-47-161, 49+694; 47-543, 50+690; 76-269, 79+95; 87-
280, 91+1106; 96-469, 105+494; 138 Fed. 867, 71 C. C. A. 619. 
See 9G-460. 105+494: 103-98, 114+365; 103-345, 114+948; 
111-105, 126+534; 113-450. 129+852; 113-501, 129+1048; 
117-513, 136+302). "Where relation such that beneficiary 
would have been entitled of r ight to support from de
cedent', law presumes life to be of some value (102-501, 
114+259). 

127-381, 149+660; 128-332. 150+1088; 131-166. 154+957; 
133-42, 157+904; 134-113, 158+913; 134-452, 159+1077; 135-
38, 169+1087. ' 
.• 17. Evidence—Sufficient to sustain finding- that de
fendant's negligence was proximate cause of death (108— 
100, 121+392; 114-309. 131+319). That pat ient dies imme
diately after operation not of itself evidence of negli
gence of operat ing surgeon (100-276, 111+264). Insuffi
cient to establish that death was caused by injuries in 
railroad accident; it being conceded that decedent died 
.of peritonitis within five days after childbirth and five 
months after accident (102-399. 113+1016). As to the pre
sumption tha t one who was killed while crossing railway 
track looked and listened (96-504. 105+555). Contribu
tions of minor may be shown. Financial condition of 
next of kin immaterial (109-481, 124+235, 372). 

122-363. 142+716: 123-279.. 143+722: 123-308, 143+789: 
124-65, 144+434; 125-137. 145+804: 125-362. 147+279; 126-
144, 348+108:•127-172. 149+24: 127-515. 150+176; 128-10, 
150+169; 128-95. 159+379; 129-78, 151+541; 129-82, 151+539; 
130-222, 153+529; 152-391, 188+1009. 

18. Jurisdiction over fund for distribution—Under 
Const, art . 6 § 7 the s ta tute giving cause of action to 
adminis trator in t rus t for beneficiaries does not give 
probate court power to administer trust , and its ap
proval of set t lement bv administrator and release was 
without jurisdiction (104-322, 116+590). Probate court 
.has no jurisdiction to distribute funds recovered. Dis
tribution rests with district court (106-484, 119+217). 
Where sett lement is made, district court has jurisdic
tion of distribution (114-364, 131+381. See, also, 110-184, 
124+971). 153-509, 190+986. 

9658. Defaul t j u d g m e n t — J u d g m e n t not lien upon 
real e s t a t e—Whenever a j u d g m e n t is t aken aga ins t an 
executor or admin i s t r a to r upon fa i lure to answer , i t 
shall not be deemed evidence of asse ts in his hands , 
unless the complaint alleged asse ts and was person
ally served on him. No j u d g m e n t aga ins t any exec
u tor or admin i s t r a to r shall bind or in any way affect 
the rea l p roper ty which belonged to the decedent, nor 
shall , the same be liable upon execution issued upon 
such judgment . (4504) [8176] 

9659. Executor de son to r t , to whom liable—No per
son shall be liable to an action, as executor of his own 
wrong , for having taken, received, or interfered wi th 
the p rope r ty of a deceased person, bu t shall be r e 
sponsible to the . execu to r , or genera l or special ad
min i s t r a to r , of such decedent, for t he value of all 
p rope r ty so t aken or received, and for all damages 
caused by his acts to t he es ta te . (4505) [8177] 

29-41S, 131-197; 32-81, 19+391. 

9660. Action by foreign executor, e tc .—Any foreign 
executor or admin i s t r a to r m a y commence and prose
cute an action in th is s ta te , in his represen ta t ive ca
pacity, in the same m a n n e r and under the same r e 
s t r ic t ions a s in case of a res iden t : Provided, t h a t 
before commencing such action he shal l file an au then
t icated copy of his. appoin tment as executor or ad
min i s t r a to r wi th t he p roba te cour t of the county in 
which such action is to be commenced. (4506) [8178] 

Fai lure to file waived unless objection made by an
swer or demurrer (94-502, 103+500). Failure to file be
fore suit not cured by subsequent filing (23—304. See 
16-509. 460). May receive payment without filing (76-
216, 78+1111). Cited (20-234, 212; 35-191, 28+238; 60-
73, 61+1020). 140-496, 168+590. 

9661. Nex t of kin—Liabil i ty for debts—Contr ibu-
' t i on—The . nex t of kin of a deceased person a re liable 
t o an action by a credi tor of t he es ta te , to recover the 
d is t r ibut ive shares received by them out of such es ta te , 
or so much thereof as shall be necessary to sat isfy his 
debt , which action m a y be aga ins t all or aga ins t any 

one or more of them. The plaintiff m a y recover the 
value of all asse t s received by all t he defendants , if 
necessary to sat isfy his demand, and his recovery shal l 
be apport ioned among the defendants in propor t ion to 
the value of the asse ts received by each, wi thout de-» 
duction on account of t he re be ing o the r re la t ives who 
have received asse t s . Bu t any one a g a i n s t whom such 
recovery has been had m a y main ta in an action for 
contr ibut ion aga ins t all or any o the r re la t ives of t h e 
decedent t o whom asse ts have been paid, and m a y r e 
cover of each defendant such propor t iona te sha re of 
t he a m o u n t paid by plaintiff as t h e va lue of a s se t s 
received by each bears to the value of all the asse t s 
dis t r ibuted to all the re la t ives . (4507) [8179) 

61-361, 63+1069; 61-520, 526, 63+1072; 66-209, 68+974;. 70-
519, 73+416: 73-170, 75+1041: 75-138, 77+788; 87-189, 91+ 
485; 90-172, 95+1110; 196+656. 

9662. Legatees—W»hen l iable—Legatees a r e liable 
to a n action by a credi tor of t h e t e s t a t o r t o recover 
t he value of legacies received by them. Such action 
m a y be b rough t aga ins t all or any one or more of the 
legatees . The plaintiff cannot recover unless he shows: 

1. T h a t no assets were delivered by the executor 
or admin i s t r a to r to the hei rs or nex t of k in ; or 

2. T h a t t h e va lue of t he asse t s so delivered ha.-i 
been recovered by ano ther credi tor ; or 

3. T h a t such asse ts a re no t sufficient to sat isfy the 
demands of t h e plaintiff, in which case he can recover 
only the deficiency. 

The whole amoun t which the plaintiff can recover 
shall be apport ioned a m o n g all t h e legatees, in p ro 
port ion to the amoun t of the i r legacies respect ively, 
and his proport ion only can be recovered of each 
lega tee . (4508) [8180] 

87-189, 91+485; 90-172, 95+1110. 
9663. Cos t s—Judgment , when discharged—If an ac

t ion be b r o u g h t a g a i n s t severa l nex t of kin joint ly, 
or several legatees joint ly , for asse ts delivered t o 
them, and a recovery be had aga ins t them, the costs 
shal l be apport ioned a m o n g t h e several defendants in 
propor t ion to the amoun t of t he damages recovered 
a g a i n s t each. In e i ther case, t he payment or sa t i s 
fact ion of t h e j udgmen t recovered aga ins t any one 
of the defendants shall d ischarge him and his p rop
e r ty from such judgment . (4509) [8181] 

73-170, 75+1041; 90-172, 95+1110'. 
9664. He i r s and devisees—When l iable—Heirs and 

devisees a re liable to an action by a credi tor of a de
ceased person to recover a debt, to the ex ten t of the 
value of any rea l p rope r ty inher i ted by or devised to 
them. If such action be a g a i n s t t he hei rs , all he i rs 
who a r e liable shall be made pa r t i e s there to . B u t the 
hei rs shall not be liable for t he debt unless i t shall 
appea r t h a t the personal asse t s were not sufficient to 
d ischarge it, or t h a t , aftler due proceedings before the 
proba te court , t he credi tor is unable to collect the debt 
from the personal represen ta t ives of t he decedent, or 
f rom his nex t of kin or l ega tee ; and if t he personal 
asse t s were sufficient to pay a p a r t of t he debt, or in 
case a p a r t thereof has been collected as hereinbefore 
mentioned, t he hei rs of such deceased person a re liable 
for the residue. B u t no th ing in th is section shall affect 
the l iabili ty of hei rs for a debt of the i r ances tors , 
where , by his will, such debt was express ly charged 
exclusively on t h e r e a l p r o p e r t y descended to such . 
he i rs , or directed to be paid out of the rea l p rope r ty 
so descended, before r e so r t ing to the personal p roper ty . 
(4510) [8182] 

20-313. 271; 47-3S2. 50+367: 87-189, 91+485; 90-172, 95+ 
1110; 136-222, 161+413; 196+656. 

9665. Appor t ionment of liability — Contr ibut ion — 
Whenever the hei rs , devisees, or lega tees have received 
rea l or personal es ta te , and a re liable by law for any 
debts , such l iabil i ty shall be in propor t ion to t he e s t a t e 
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they have respectively received, and a creditor may 
recover his claim against a part or all of them to the 
amount of such liability.' If, by the testator's will, 
any part of his estate, or any devisees or legatees, are 
made exclusively liable for the debt, the devisees or 
legatees shall contribute among themselves according
ly. (4511) [8183] 

20-313. 271; 75-138, 77+788; 86-214, 90+395; 87-189, 91+ 
485. 

9666. New parties—Issues-^-Apportionment—If all 
, the persons liable for the payment of any such debt 

shall not be included as defendants, the action shall 
not thereby be dismissed or barred; but the court may^ 
order any other parties brought in, and allow such 
amendments as may be necessary, on such terms as it 
may prescribe. If more than one person is liable, and 
the creditor shall bring action against all or any 
of them, and those liable shall dispute the debt, or the 
amount claimed, the court may order an issue to be 
framed, and direct the amount to be ascertained by a 
jury, and shall determine how much each is liable to 
pay. (4512) [8184] 

20-313, 271. 

9667. Estate of deceased heirs, etc., when liable— 
If any of the heirs, devisees, or legatees die without 
having paid his just share of the debts, his estate 
shall be liable therefor as for his own debt, to the 
extent to which he would have been liable if living. 
(4513) [8185] 

9668. Contribution among heirs—When any heir, 
devisee, or legatee pays more than his share of such 
debt; the other persons, liable shall be holden and com
pelled to contribute their just proportion of the same. 
(4514) [8186] ' 

9669. Priority among debts—Whenever the next of 
kin, legatees, heirs, and devisees are liable for the 
debts of their ancestor, or testator, they shall give 
preference in the payment of the same, and be liable 
therefor, in the following order: 

1. Debts entitled to a preference under the laws 
of the United States. 

2. Judgments against the ancestor or testator, ac
cording to the priority thereof respectively. 

3. Debts due to other creditors. (4515) [8187] 
9670. No preference between debts of same class— 

No preference shall be given by any next of kin, 
legatee, heir, or devisee to one debt over another of 
the same class, except one specified in § 9669 subd. 2; 
nor shall a debt due and payable be entitled to a pref
erence over one not due; nor shall the commencement 
of an action against any next of kin, legatee, heirj or 
devisee, for the recovery of a debt, entitle it to pref
erence over others of the same class. (4516) [8188] 

9671. Defences—Other debts outstanding or paid— 
The next of kin, legatees, heirs, and devisees may 
show, in their-defence, that there are unsatisfied debts 
of a prior class, or others of the same class as the 
debt in action; and if it shall appear that the value 
of the personal property delivered, or of the real estate 
descended or devised, to them does not exceed the 
debts of a prior class, judgment shall be rendered in 
their favor. If the value of such property exceeds the 
amount of debts which are entitled to preference over 
the debt in action, judgment shall be rendered against 
them only for such a sum as bears a just proportion 

to the other debts of the same class. If a debt of a 
class prior to the one in action, or of the same class, 
is paid by any next of kin, legatees, heirs, or devisees, 
they may prove such payment, and the amount there
of shall be treated, in ascertaining the amount to be 
recovered, as if it were unpaid. (4517) [8189] 

9672. Real property descended—Lien of judgment— 
If it appears that the real property so descended was 
not alienated by the heir at the time of the commence
ment of the action, the court shall order that plain
tiff's debt, or the proportion thereof which he is en
titled to recover, be levied upon such real estate, and 
not otherwise; and every judgment rendered in such 
action has preference as a lien on such real estate, to 
any judgment obtained against such heir for a debt of 
his own. (4518) [8190] 

.9673. Personal liability—Alienation before suit—If 
it appears in the action that before the commence
ment thereof the heir has aliened the real property 
descended to him or any part thereof, he shall be per
sonally liable for the value of that aliened; and judg
ment may be rendered therefor, and execution awarded, 
as in actions for his own debts. But no real property 
aliened in good faith by an heir, before action com
menced against him, shall be liable to execution or in 
any manner affected by a judgment against him. 
(4519) [8191] 

9674. Heirs and devisees—Limit of recovery—In 
actions brought against several heirs or several dev
isees jointly, the amount of plaintiff's recovery shall 
be apportioned among all the heirs of the ancestor, or 
all the devisees of the testator, in proportion to the 
value of the real property descended or devised, and 
such proport ion only can be recovered of each. (4520) 
[8192] 

9675. Devisees, when liable—Limitations—Devisees 
made liable to creditors of their testator by the pro
visions of this chapter shall not be held liable unless 
it shall appear that his personal assets and the real 
property descended to his heirs were insufficient to 
discharge the debt, or that after due proceedings be
fore the probate court the creditor has been unable to 
recover the debt or any part thereof from the per
sonal representative of the testator, or his next of kin, 
legatees, or heirs. In either of said cases the amount 
of the deficiency of the personal assets, and of the 
real property descended to satisfy the debt of the 
plaintiff, and the amount which he may have failed to 
recover from the personal representative, next of kin, 
legatees, and heirs of the testator, may be recovered 
of the devisees, to the extent of the real property de
vised to them respectively. But nothing in this sec
tion shall affect the liability of the devisees for a debt 
of their testator which was charged by will exclusively 
upon the real property devised, or made payable ex
clusively by such devisees, or out of the real property 
devised before resorting to the personal property or 
to any other real property descended or devised. (4521) 
[8193] 

9676. Devisees—Application of chapter—The pro
visions of this chapter with regard to heirs, and to 
proceedings by and against them, and to judgments 
and executions against them, are applicable to actions 
and proceedings against devisees, and they must in 
like manner be jointly sued. (4522) [8194] 
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