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C. 82 ACTIONS RELATING TO REAL PROPERTY § 9518 

the ground that the arbitrators have not acted on all 
matters submitted to them or that they have exceeded 
their powers unless party complaining has been preju
diced (7-374, 295. See 14-153. 120). An arbitrator can
not impeach his own award but he may impeach an 
award in which he took no part and give evidence of 
misconduct on the part of other arbitrators (66-138, 68+ 
855). Every reasonable intendment will be indulged in 
favor of the finality and validity of an award, but if 
it is clearly not final and certain it may be set aside (81-
356, 84+48). It may be set aside in part (57-490, 59+547). 

9518. Modification of the award—The court, upon 
motion, may modify or correct an award in the fol
lowing cases: 

1. Where there is a miscalculation of figures, or an 
evident mistake in the description of any person or 
thing referred to therein. 

2. Where the arbitrators have awarded upon a mat
ter not submitted to them, or not affecting the merits 
of the decision upon any matter submitted. 

3. Where the. award is imperfect in a matter of 
form which does not affect the merits, and where, if 

it had been a verdict, such defect could have been 
amended or disregarded by the court. (4385) [8021] 

9519. Judgment—Contents and effect — Appeals — 
Upon confirmation or modification of the award, the 
court shall order judgment in accordance therewith, 
and the cleric shall enter the same forthwith, unless a 
stay be granted. Costs not included in the award 
shall be taxed as in civil actions. The judgment shall 
be docketed as in other cases, shall have the same 
force and effect in all respects, and be subject to all 
provisions of law relating to judgments in civil ac
tions, including appeals therefrom. It shall recite the 
submission, the hearing before the arbitrators, their 
award, and the action of the court thereon. (4386) 
[8022] 

Judgment must conform to award (57-490, 59+547). 
Judgment on award has same effect as judgment in ordi
nary civil actions and can only be impeached, reviewed 
or set aside in same manner as such judgment (23-46). 
Scope, of review on appeal (30-38, 14+57; 23-64). Par
ties may stipulate against an appeal (7-374, 295). 
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9520. Agent of non-resident to accept service—Any 
non-resident person or corporation owning or claiming 
any interest or lien in or upon lands in the state may 
file with the secretary of state a writing, executed and 
acknowledged in the manner of a conveyance, appoint
ing a resident agent, whose place of residence shall be 
stated, to accept service of process or summons in any 
action or proceeding in the courts of the state con
cerning such interest or lien, except actions or ' pro-

' ceedings for the collection of taxes, and consenting 
that service of such process or summons upon such 
agent shall be binding upon the person executing the 
same. Such writing shall be recorded by the secre
tary. No service by publication of summons shall be 
made upon any .such non-resident who has complied 
with the provisions hereof, but in all such cases service 
of such process or summons, or of any writ or notice 
in the action, or proceedings, shall be made upon such 
agent in the manner provided by law for such service 
upon residents of the state, and shall have the same 
effect as personal service within the state upon such 
owner or claimant; but, if such party appears by at
torney therein, the service of papers shall thereafter 
be upon such attorney. The authority of such agent 
may be revoked by writing similarly executed and 
acknowledged and recorded, but no revocation shall 
affect any action or proceeding then pending. For 
filing and recording such papers the secretary shall be 
entitled to fifteen cents for each folio. (4387) [8023] 

Applicable only to foreign corporation (36-85, 30+432). 
Cited (55-386, 57+134). 

; 9521. Notice of lis pendens—In all actions in which 
/the title to, or any interest in or lien upon, real prop
erty is involved or affected, or is brought in question 
by either party, any party thereto, at the time of 
filing the complaint, or at any time thereafter during 
the pendency of such action, may file for record with 
the register of deeds of each county in which any part 
of the premises lies a notice of the pendency of the 
action, containing the names of the parties, the object 
of the action, and a description of the real. property 
in such county involved, affected or brought in ques

tion thereby. From the time of the filing of such 
notice, and from such time only, the pendency of the 
action shall be notice to purchasers and incumbrancers 
of the rights and equities of the party filing the same 
to the premises. When any pleading is amended in 
such action, so as to alter' the description of, or to 
extend the claim against, the premises affected, a new 
notice may be filed, with like effect. Such notice shall 
be recorded in the same book and in the same manner 
in which mortgages are recorded, and may be dis
charged by an entry- to that effect in the margin of 
the record by the party filing the same, or his attorney, 
in the presence of the register, or by writing executed 
and acknowledged in the manner of conveyance, where
upon the register shall enter a minute thereof on the 
margin of such record. Provided, however, that the 
filing of such lis pendens at the time of filing the 
complaint and before the commencement of the action 
shall have no force, effect, or validity against the 
premises described in said lis pendens, unless the filing 
of the complaint is followed by the service of the 
summons in the action within ninety days after the 
filing of the complaint therein. Provided, further, 
however, that any party claiming any title or interest 
in or to the real property involved or affected may on 
such notice as the court shall in each case prescribe, 
make application to the district court in the county in 
which said action is pending or in which said real 
property involved or affected is situated, for an order 
discharging said lis pendens of record, when any such 
action has not been brought on for trial within two 
years after the filing of said lis pendens and in case 
the court orders said lis pendens discharged of record 
upon the filing of a certified copy of the order of said 
court in the office of the register of deeds, where said 
real property is situated, said lis pendens shall be 
void and of no force nor effect. Provided, further, 
that all lis pendens heretofore filed, at the expiration 
of fifteen years from the date of filing thereof, shall 
be void and of no force and effect. (R. L. § 4389, 
amended '07 c. 332 § 1; '19 c. 527 5 1) [8025] 

Purchasers and incumbrancers pendente lite not 
chargeable with notice unless lis pendens filed (25-206: 
92—2, 99+209). Persons claiming under conveyances 
prior to filing of lis pendens but not recorded'until after 
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C. 82 ACTIONS RELATING TO REAL PROPERTY 9522 

such filing unaffected by judgment (17-457, 434; 20-1G5, 
148; 20-170, 153; 25-206; 39-35, 38+7*57; 46-174, 4S+773). 
Notice operates j>nly from time of filing. Subsequent 
judgment does not give notice retroactive effect (92-2, 
99+209). Notice filed prior to service of summons held 
a nullity (91-226, 97+974. See 89-71, 93+705). And see 
proviso, added by amendment of 1907. Piled in improper 
action nullity (89-71, 93+705). If filed in proper action 
cannot be canceled by court while action pending (85— 
130, 88+410, 744; 89-71, 93+705). Object to give construc
tive notice (64-531, 67+639; 89-71, 93+705). Continued 
on appeal (70-243, 73+161). Effect to save r ights against 
prior judgment (29-322, 13+145). Proof of publication 
held sufficient (53-197, 55+117). Rule prior to s ta tute 
(1-274, 210; 4-294, 211; 25-206). In actions to foreclose 
mechanic's lien (54-499, 56+172; 61-303. 63+718; 63-154, 
65+267). Vendee under unrecorded contract for sale of 
lands enti t l ing him to possession, who has paid part of 
price before filing of notice, is not injuriously affected 
thereby. When, however, he comes to pay balance, he 
has legal knowledge of lis pendens and may protect 
himself against paying wrong person, or,-if vendor seeks 
to enforce contract, may rescind in cas^ vendor cannot 
give tit le as agreed (97-426, 107+154). Rule of property 
and applies to suit in equity pending in federal court 
(172 Fed. 271). Cited 055-386, 398, 57+134). Cancella
tion of lis pendens filed in action of unauthorized class 
(123-342, 143+911; 141-115, 169+489). 

9522. Notice of no • personal c la im—When in any 
such action the re a re defendants aga ins t whom no per
sonal claim is made , t he plaintiff m a y serve upon 
them, a t t he t ime of t he service of t he summons , a 
notice subscribed by him or his a t to rney , and se t t ing 
fo r th t he genera l object of t h e action, a descript ion of 
t he p roper ty affected by it , and t h a t no personal claim 
is made aga ins t such defendants . If any defendant 
on whom such notice is served unreasonably defends 
t he action, he shall pay full costs to the plaintiff. 
(4390) [8026] 

Unreasonable defence (65-107, 67+803). Fai lure to pub
lish lis pendens is not cured; by publishing notice of no 
personal claim (123-200, 143+361). 

67-M 403 9523. T rans fe r of t i t l e by judgment—The dis t r ic t 
Oo-Nw 270 cour t h a s power to pass t he t i t le to rea l e s t a t e by a 

judgment , wi thou t a n y o the r ac t t o be done on the 
p a r t of the defendant , when such appea r s to be the 
proper mode to ca r ry i ts j udgmen t into effect; and 
such judgment , being recorded in t he p roper r eg i s t ry 
of deeds, while in force, shal l be as effectual to t r a n s 
fer such t i t le as the deed of t he defendant . (4391) 
[8027] 

21-299; 24-517, 575; 51-213, 53+365; 55-386. 394, 57+134; 
94-150. 102+381; 101-169, 112+386. Nature of proceeding, 
by virtue of s tatute, is in rem (123-434. 144+139). Ad
judication by probate court'(124-90, 144+457). 

9524 
303 

9524 
2-NW 595 

ACTIONS F O R P A R T I T I O N 1 7 0 " M 

9524. Action for par t i t ion or sale, who may b r i n g — 
When two or more persons a re in teres ted, as joint 
t e n a n t s or as t enan t s in common, in r ea l p rope r ty in 
which one or more of t hem have an es ta te of inher i t 
ance or for life or for yea r s , an action m a y be b rough t 
by one or more of such persons aga ins t t he o thers for 
a pa r t i t ion thereof according to t h e respect ive r i g h t s 
and in te res t s of the par t i es in teres ted there in , or for 
a sale of such proper ty , or a p a r t thereof, if i t a p 
pea r s t h a t a pa r t i t ion cannot be had wi thou t g r e a t 
prejudice t o the owners . (4392) [8028] 

When maintainable (14-289, 216; 19-167, 129; 26-307, 
3+698; 39-92, 38+805; 40-450, 42+352; 76-489, 79+520; 77-
533, 80+702; 82-347, 85+173; 92-527. 100+366; 93-489, 101+ 
797). Par t ies (39-92. 38+805; 39-481. 40+611). Governed 
by same rules as ordinary civil actions (86-165, 90+369).. 
Costs of repairs by one cotenant not recoverable (82-
347, 85+173). Right of parti t ion may be waived Or sus
pended by agreement (100-359, 111+289). Suspension or 
waiver of part i t ion for limited time (128-211, 150+799). 
Not such estate of inheritance where action will lie 
(129-276. 152+535). Preference for parti t ion in kind 
rather than sale (143-448, 174+305). Under s ta tu te a co-
tenant in remainder may compel part i t ion (151-197, 186+ 
305). 

9525. Summons—Service—The summons shall be 
addressed by n a m e to all the owners and lienholders 
who a r e known, and m a y also be addressed " to all 
o the r persons unknown hav ing or claiming an in te res t 
in the p roper ty described in the complaint here in . " 
Service of t he summons m a y be had upon all such un

known persons defendant by publicat ion in t h e s ame 
m a n n e r as aga ins t non-res ident defendants , upon the 
filing of the complaint , in which case the plaintiff shall , 
before the commencement of the act ion, file wi th the 
r eg i s t e r of deeds a notice of t he pendency of t he act ion, 
a copy of which shall be published in the same news
paper wi th , and immedia te ly following, t he summons . 
(4393) [8029] 

How addressed (14-13, 1). 
9526. Complaint—The complaint shall pa r t i cu la r ly 

set for th t he in te res t of all pe rsons in t he p rope r ty , 
whe the r by w a y of ownership or lien, so f a r as known 
to t he plaintiff; and if any such person, or his sha re 
or in teres t , is unknown to t he plaintiff, or is uncer ta in 
or cont ingent , or t he ownersh ip of t he inher i tance de
pends upon an executory devise, or t he re is a con
t ingen t remainder , so t h a t such person cannot be 
named, t h a t fac t shall be se t fo r th . The complaint 
shal l also s t a t e t he cash value of t h e p roper ty , and 
shall be verified. (4394) [8030] 

14-13, 1; 26-307, 3+698; 86-165, 90+369; 93-334, 101+1133; 
152-97, 188+223. 

9527. J u d g m e n t for par t i t ion—Referees—Except as 
provided in § 9528, t he t i t le to t he p rope r ty and the 
r i g h t s of t he pa r t i e s shall be establ ished by evidence or 
by the wr i t t en s t ipulat ion of the pa r t i e s to -be affected 
the reby ; and thereupon, m. a proper case, the cour t 
shall .render judgmen t t h a t pa r t i t ion be made accord
ingly, and shal l appoin t t h r e e dis interes ted and judi 
cious ^citizens of the county as referees to make pa r t i 
t ion and set off the shares of the several persons in te r 
ested as determined by the judgmen t . (4395) [8031] 

39-92, 38+805; 44-526, 47+171; 128-207, 150+798. Status 
of permanent improvement erected by one co-tenant 
with consent of other (135-134, 160+496). 

9528. Dispute between defendants no defence—If 
t he t i t le of the plaintiff t o a ce r ta in undivided sha re 
of the p roper ty is proved or admi t ted , i t shall not be a 
defence t h a t t he re is a d ispute or l i t igat ion unde te r 
mined between some of the defendants as l o t he r i g h t 
or t i t le of such defendants in or to any undivided shares 
of the p roper ty claimed by t h e m ; bu t in such case the • 
cour t shall r ender j u d g m e n t t h a t pa r t i t ion be made, or 
t h a t t he p rope r ty be sold a s in o the r cases, and shall 
cause the port ion of t he p rope r ty or of the proceeds 
thereof pe r ta in ing to such; undivided shares in dispute 
to be al lot ted to the defendants c la iming the same, 
wi thout de te rmining the i r respect ive r i g h t s the re to , 
and, in case of sale, m a y order the por t ion of t he 
proceeds pe r ta in ing to such sha res t o be paid into 
cour t to abide t he r e su l t of a n y exis t ing or subse
quent l i t igat ion between such defendants . (4396) 
[8032] 

50-157, 52+527; 152+98; 188+224. 
9529. Duty of r e fe rees—Repor t—Expenses -^When 

par t i t ion is made, t he referees shall divide the prop
er ty , and allot the several por t ions thereof to t he 
respect ive par t i es , quan t i t y and qua l i ty re la t ive ly con
sidered, according to the i r respect ive r i gh t s , des igna t 
ing the several por t ions by proper l andmarks , and 
m a y employ a surveyor, w i th necessary as s i s t an t s , to 
aid them there in . They shall make a r epo r t of t he i r 
proceedings, specifying the m a n n e r of execut ing t he 
t rus t , and describing the p rope r ty and the sha re 
a l lot ted to each pa r ty , w i th a pa r t i cu l a r descr ipt ion 
thereof. The expenses and fees of t he referees , in
cluding those of a surveyor and his a s s i s t an t s , when 
employed, shall be paid by the plaintiff, and m a y be 
allowed as p a r t of the charges . (4397) [8033] 

78-127, 80+850. Report has effect of verdict (133-51, 
157+908). 

9530. Confirmation of r epo r t—Fina l j udgmen t—The 
cour t m a y confirm or set aside t he repor t , and, if neces
sa ry , appoint new referees . Upon the r epo r t being 
confirmed, final j udgmen t shall be rendered t h a t such 
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C. 82 ACTIONS RELATING TO REAL PROPERTY 9531 

partition be effectual forever, and such judgment shall 
be binding: 

1. On all the parties named therein, and their legal 
representatives, who had at theN time any interest in 
the property divided, as owners- in fee or as tenants for 
years, or as entitled to the remainder, reversion, or in
heritance thereof, after the determination of a par
ticular estate therein, or who by any contingency may 
be entitled to a beneficial interest therein, or who have 
an interest in an undivided share thereof as tenants 
for years or for life. 

2. On all persons interested in the property who 
may be unknown, and to whom notice has been given 
by publication of the summons. 

3. On all persons claiming from such parties or 
persons, or either of them. (4398) [8034] 

Sale for inadequate price set asi'de (56-12, 57+217; 60-
262. 62+283). Motion to open default—subsequent pur
chasers as parties (39-481, 40+611). Scope of review on 
appeal from judgment (44-526. 47+171). Cited (19-167, 
129; 40-450. 42+352: 77-533, 80+702). Pinal judgment on 
report of division or upon confirmation of sale (152-97, 
188+224). 

9531. Persons not affected—Such judgment shall 
not affect tenants orj)jrsons having claims' as .tenants 
for life .to the whole of the' property which is subject 
of the partition; nor shall such judgment preclude any 
persons except such as are specified in § 9530 from 
claiming title to such property, or from controverting 
the title of the parties between whom partition is 
made. (4399) [8035] 

19-167, 129; 40-450, 42+352; 77-533, 80+702; 151-197, 
186+305. 

9532. Liens, how affected—When there is a lien on 
an undivided interest or estate of' any of the parties, 
if partition is made such lien is thenceforth a charge 
only on the share allotted to such party; but such 
share shall first be charged with its just proportion 
of the costs and charges of the partition, in preference 
to such lien. (4400) [8036] 

9533. Costs apportioned—The costs, charges, and 
disbursements of partition shall be paid by the parties 
respectively entitled to share in the land, and the 
amounts to be paid by each shall be determined by the 
court, and specified in the final judgment. Such judg
ment may be docketed, and payment of such amounts 
may be enforced by execution against the property of 
the respective judgment debtors as in the case of other 
judgments for money. (4401) [8037] 

Attorney's fees (84-346, 87+915), Expenses not within 
purview of this section (128-539. 151+1102). Rule inap
plicable to appeal to^supreme court (135-135, 160+496). 

9534. Compensation for equality—When it appears 
that partition cannot be made equal between the parties 
without prejudice to the rights or interests of some, 
the court may adjudge compensation to be made by one 
to another for equality of partition; but such compen
sation shall not be required to be made by an unknown 
owner, nor by an infant, unless it appear that the 
infant has personal property sufficient therefor, and 
that his interest will be promoted thereby. (4402) 
[8038] 

Determination of payment of taxes and adjustment ac
cording- to interests (136-476, 162+463). Decreeing 
owelty (140-225. 165+472). 

9535. Property not capable of division may be set 
off, etc.—Occupancy assigned—When the premises con
sist of a mill or other tenement which cannot be divid
ed without damage to the owners, or when any speci
fied part is of greater value than either party's share, 
and cannot be divided without damage to the owners, 
the whole premises or the part so incapable of division 
may be set off to any party who will accept it, he 
paying to one or more of the others such sums of 
money as the referees award to make the partition 
just and equal; or the referees may assign the ex
clusive occupancy and enjoyment of the whole or of 

such part to each of the parties alternately for speci
fied times, in proportion to their respective interests. 
(4403) [8039] 

140-225, 165+472. 
9536. Occupant liable to cotenants — Trespass — 

When the whole or a specific part of the premises is 
thus assigned, the person entitled for the time being 
to the exclusive occupancy shall be liable to his coten
ants for any injury thereto occasioned by his miscon
duct, as a tenant for years under a common lease with
out express covenants would be liable to his landlord; , 
and the other tenants in common may have their 
remedy therefor against him by action, jointly or sev
erally, at their election. While the estate is in the 
exclusive occupancy of such cotenant, he shall have the 
same remedy against one who trespasses upon or other
wise injures the premises as if he held the same under 
a lease for the term for which they were so assigned 
to him, and he and all the other tenants in common 
may recover such other and further^ damages as they 
have sustained by the same trespass or injury in like 
manner as if the premises had been leased by them. 
Joint damages recovered by such tenants in common 
shall be apportioned and divided between them accord
ing to their respective rights by the court in which 
the judgment is recovered. (4404) [8040] 

9537. Sale ordered, when—Except as provided in 
§ 9538, if it is alleged in the complaint and establish
ed by evidence that the property, or any part of it, is 
so situated that partition cannot be had without great 
prejudice to the owners, the court may order a sale 
of the property or of such part, and for that pur
pose may appoint one or more referees; or when, with
out such allegation and proof, referees are appointed 
to make partition, who report that the property, or any 
distinct part of it, is so situated that partition .can
not be had without great prejudice to the owners, and 
the court is satisfied • that such report is correct, it 
may order the referees to sell the property or such • 
part. (4405) [8041] 

93-334. 101+1133: 118-117, 136+575; 128-211, 150+799. 
Incapable of division; sale ordered (135-135, 160+497). 
Partition in kind favored (143-448, 174+305). 

9538. Liens—New parties—No sale, when—Proof 
shall be made of .the existence, amount, and priority 
of any liens on the property of which partition is 
sought in such manner and upon such notice to those 
interested as the court shall direct. When any person 
having a lien has not been made a party, the court 
may make an order requiring him to appear and be
come a party defendant, and no such person can be 
affected by a sale unless he has been made a party. 
If there are liens on the property amounting to more 
than its value as alleged in the complaint, or if it 
appears probable after examination that the property 
will not sell for a sum in cash equal to the amount of 
such liens, with costs and expenses, no sale shall be 
ordered; but, if such liens do not amount to the value 
of the property as admitted or proved, the court may 
order a sale, and in such case the sale shall not be 
delayed by the proceedings to ascertain the priority of 
the liens. » (4406) [8042] 

50-12, 57+217; 118-117, 136+575, 1026; 123-474, 144+141; 
152-97, 188+224. 

9539. Proceeds, how applied—The proceeds of the 
sale of the property shall be>applied under the direction 
of the court as follows: 

1. To pay its just proportion of the general costs of 
the action. 

2. To pay the costs of the reference. 
3. To satisfy and cancel of record the several liens, 

if any, in their order of priority, by payment of the 
sums due and to become due; the amount remaining 
due to be verified by affidavit at the time of payment. 
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C. 82 ACTIONS, RELATING TO REAL PROPERTY 9540 

4. The residue among the owners of the property 
sold, according to their respective shares. (4407) 
[8043] 
56-12, 57+217; 76-489, 79+520; 135-135, 160+497; 152-97, 

188+224. 

9540. Sale, how made—Notice—The sale shall be by 
public auction to the highest bidder for cash, upon 
published notice in the manner required for the sale 
of real property on execution. The notice shall state 
the terms of the sale; and if the property, or any part 
of it, is to be sold subject to a prior estate, charge, 
or specific lien, the notice shall so state. The terms 
of sale shall be made known at the time thereof, and, 
if the premises consist of distinct farms or lots, they 
shall be sold separately. (4408) [8044] 

9541. Persons forbidden to purchase—Neither the 
referees, nor any person for the benefit of either of 
them, shall be interested, directly or indirectly, in any 
purchase of the premises sold; nor shall a guardian of 
an infant party be interested in any such„ purchase, 
except for the benefit of the infant. All sales contrary 
to this section are void. (4409) [8045] 

9542. Purchase by part owner, etc.—When a party 
entitled to a share in the property, or an incumbrancer 
entitled to have his lien paid out of the proceeds of 
the same, becomes a purchaser, the referees may take 
his receipt for so much of the proceeds of the sale as 
belong to him. They shall also pay over to the plain
tiff or his attorney, and take his receipt for, the costs 
and charges of the action. (4410) [8046] 

9543. Report of sale—The referees shall report the 
sale to the court, describing the different parcels sold 
to each purchaser, and specifying the name of the 
purchaser, the price paid or secured, and the terms and 
conditions of the sale, which report shall be filed with 
the clerk. (4411) [8047] 

9544. Final judgment on confirming report—If the 
sale is confirmed by the court, final judgment shall be 

. entered directing the referees to execute conveyances 
pursuant thereto, and«also directing the application of 
the proceeds of the sale. (4412) [8048] 

56-12, 57+217; 152-97, 188+224. 

9545. Claims to proceeds, how determined—When 
the proceeds of sale of any shares belonging to parties 
to the action who are known are paid into court, the 
action may be continued, as between them, for the de
termination of their respective claims thereto. Further 
testimony may be taken in court or by a referee, at the 
discretion of the court, which may, if necessary, re
quire the parties to present the facts in controversy 
by pleadings, as in an original action. The proceed
ings authorized by this section shall not delay or affect 
any party whose rights are not involved therein. (4413) 
[8049] 

9546. Record and effect of conveyances—The con
veyances executed by the referees shall be recorded, 
and shall bar all parties to the action, ^including all 
persons having liens, specific or general, against the 
property, and all persons unknown, interested in the 
property, to whom notice has been given by publica
tion of the summons, and all persons claiming under 
them or any of them. (4414) [8050] 

9547. Sale of part—Life estate, etc.—When a part 
of the property only is ordered to be sold, if there is 
an estate for life or for years in an undivided share 
of the property, the whole of such estate may be set 
off in any part of the property not ordered sold. (4415) 
[8051] 

P a r t i t i o n m a d e s u b j e c t to l i fe e s t a t e (151-197. 186+305). 
9548. Estate for life or years, etc., may be set off 

or sold—When the estate of a tenant for life or for 
years in the whole or any part of the property has 
been proved or admitted to exist at the time of the 
order for sale, and the person entitled thereto has 

been made a party, such estate may first be set off 
out of any part of the property, and a sale made of 
such part subject to such estate; but if, in the judg
ment of the court, a due regard to the interest of all 
parties requires that such estate be sold, the sale may 
be so ordered. If a sale of the property including such 
estate is ordered, such estate passes thereby, • and the 
purchaser, his heirs and assigns, shall hold the prop
erty discharged from all claim by virtue thereof, wheth
er the same relate to the undivided share of a joint 
tenant or tenant in common, or to the whole or any part 
cf the property sold. (4416) [8052] 

19-167, 129: 77-533, 80+702: 151-198. 186+305. 
9549. Gross sum in lieu of estate—Proceeds of sale 

to be invested, when—Unknown parties—Such person 
whose estate has been so sold shall be entitled to re
ceive such sum in gross as may be deemed, upon prin
ciples of law applicable to annuities, a reasonable satis
faction therefor. His written consent to accept such 
sum in lieu of such estate, executed and acknowledged 
in the same manner as a conveyance, must be filed at 
or before the report of sale. If consent be not so 
given, the court shall direct that the whole proceeds 
of the sale of the property, or of the individual share 
thereof in which such estate may be, shall be de
posited in court, and invested for the benefit of the 
person entitled to such estate during the period there-' 
of; and, if any person entitled to any such estate is 
unknown, the court shall provide for the protection 
of his rights in the same manner, so far as may be, as 
if he were known and had appeared. In all cases the 
proper proportion of expenses of the proceedings shall 
be deducted from the proceeds of sale. (4417) [8053] 

9550. Future estates—When it appears that any 
person has a vested or contingent future right or 
estate in any of the property divided or sold, the court 
shall ascertain and settle the proportionate value there
of according to the principles of law applicable to 
annuities and survivorships, and direct* such propor
tion of the proceeds of sale to be invested, secured, or 
paid over in such manner as to protect the rights and 
interests of the parties. (4418) [8054] 

9551. Wife may release—A married woman may re
lease to her husband her contingent interest in his 
real estate by writing executed and acknowledged in 
the same manner as a conveyance, and, upon the filing 
of such instrument with the clerk, the whole proceeds 
arising from such sale shall be paid to the husband. 
Such release shall bar her contingent interest in such 
real estate. (4419) [8055] 

9552. Investment of proceeds—When there are,pro
ceeds of sale belonging to an unknown owner, or to a 
person without the state who has no representative 
within it, or when there are proceeds arising from the 
sale of property including the prior estate of a tenant 
for life or for years, which are paid into court or de
posited with the clerk, the same shall be invested in 
interest-bearing securities for the benefit of the per
sons entitled thereto. Except as in this chapter other
wise provided, such investment shall be made in the 
name of the clerk and his successors in office, who 
shall hold the same for the use and benefit of the per
sons interested, subject to the order of the court. The 
clerk shall receive the interest and principal as it be
comes due, and apply and invest the same as the 
court may direct, and shall file in his office the secur
ities taken, and keep an account of such investments, 
and of the moneys received thereon and his disposition 
thereof, in a book kept for that purpose, which shall 
be open to inspection by all persons. (4420) [8056] 

86-18S, 90+371. 
9553. Share of infant, how paid—When the share 

of .an infant rs sold, his share of the proceeds may be 
paid by the referees making the sale to his general 
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guardian, or to the special guardian appointed for him 
in the action, if the guardian has given the security 
required by law. (4421) [8057] 

9554. Share of insane person, etc.—When the share 
of an insane person, or other person- adjudged incap
able of conducting his own affairs, is sold, his share 
of the proceeds may be paid by the referees making 
the sale to the guardian who. is entitled to the custody 
and management of his estate, if the guardian has 
executed an undertaking, approved by a judge of the 
court, that he, will faithfully discharge the trust re
posed in him, and will render a true and just account 
to the person entitled thereto, or his representatives. 
(4422) [8058] 

9555. Proceedings when state a party:—The state 
may be made a party to an action for the sale or parti
tion of r ea r property, in which case the summons and 
complaint shall be served upon the attorney general, 
who shall appear on behalf of the state. (4423) [8059] 

20^NW5605 ': ACTIONS TO TRY TITLE 
9556. Action to determine adverse claims—Any per

son in possession o'f real property by himself or his 
tenant, or any person having or claiming title to vacant 

l-M56"57 372 o r u n o c c u p i e d real property, may bring an action 
against any person who claims an estate or interest 

9556 therein, or a lien thereon, adverse to him, for the pur-
-NW 9?- P o s e °f determining such adverse claim and the rights 

of the parties, respectively. (4424) [8060] 
1. N a t u r e and object of ac t ion—2-153 , 129; 6-177, 111 ; 

27-92, 6+445; 28-413, 10+424; 33-357, 23+527; 43-346, 46+ 
238; 45-412, 48+13; 49-91, '51+662; 85-333, 88+992; 150-513, 
185+953. 

2. One a d v e r s e c la im—An' a c t i o n wi l l l ie u n d e r t h e 
s t a t u t e fo r t h e d e t e r m i n a t i o n of one a d v e r s e c l a im, 
w h i c h m a y be specified in t h e c o m p l a i n t , a n d if a c o m 
p l a i n t to r e m o v e a c loud c a n n o t be s u s t a i n e d a s s u c h 
i t m a y be s u s t a i n e d a s a c o m p l a i n t u n d e r t h e s t a t u t e if 
i t s a l l e g a t i o n s a r e suf f ic ien t for t h a t p u r p o s e (77-20, 79+ 
587, o v e r r u l i n g 28-413, 10+424; 30-433; 15+873; 68-273, 
71+2). 

H. I n t e r e s t s d e t e r m i n e d — A n y i n t e r e s t o r e s t a t e m or 
a l i en on l a n d c l a i m e d a d v e r s e l y to plaintiff , w h e t h e r 
c l a i m e d u n d e r t h e s a m e o r a d i f f e ren t a n d i n d e p e n d e n t 
s o u r c e , m a y be d e t e r m i n e d (5-223, 178; 21-308; 27-92, 6+ 
445; 31-77, 16+493; 31-244. 17+381; 33-357, 23+527; 45-412, 
48+13; 49-91, 51+662; 52-484, 55+54; 54-9, 55+745; 65-191, 
68+9; 65-466, 68+98). 129-238, 152+405. T a x t i t l e f a i l i n g 
l i en is e n f o r c i b l e (135-187, 160+490). 

4. W h o m a y m a i n t a i n a c t i o n — E q u i t a b l e o w n e r (31— 
77, 16+493; 69-547, 72+794), o w n e r of fee a n d o w n e r of 
t i m b e r on l a n d (80-348, 83+156). One h a v i n g no p r o p e r t y 
i n t e r e s t a n d n o t in p o s s e s s i o n c a n n o t m a i n t a i n (40-485, 
42+392; 65-466, 68+98; 72-138, 75+5). O w n e r of c i t y a s 
s e s s m e n t ce r t i f i ca t e on v a c a n t l and , on w h i c h n o t i c e of 
e x p i r a t i o n of r e d e m p t i o n h a d b e e n g i v e n , b u t w h o w a s 
n o t e n t i t l e d t o a n d h a d n o t r e c e i v e d d e e d b e c a u s e of 
f a i l u r e to p a y s u b s e q u e n t a s s e s s m e n t s , c o u l d no t m a i n 
t a i n (98-416, 108+840; 99-513,' 108+1118). A c t i o n b y p u r 
c h a s e r a t t a x s a l e of v a c a n t a n d u n o c c u p i e d l a n d (110— 
79. 124+632). See 120-187, 139+485; 126-223, 148+275. 
E q u i t a b l e t i t l e o w n e r a g a i n s t h o l d e r of l e g a l t i t l e ( 1 3 9 -
156, 166+183; 139-220, 166+187). 

5. P o s s e s s i o n — A n a c t i o n w i l l l ie u n d e r t h e s t a t u t e by 
a p a r t y w h o is in p o s s e s s i o n of l and , w h e t h e r h e h a s 
a n y p r o p e r t y i n t e r e s t in i t o r no t , b u t t h e p o s s e s s i o n 
for t h i s p u r p o s e m u s t be a c t u a l a n d n o t m e r e l y c o n 
s t r u c t i v e (2-153, 129; 5-223, 178; 8-403, 359; 12-153, 89; 
12-192, 116; 15-182, 139; 16-457, 411; 16-521, 27-92, 6+445; 
33-403, 23+546; 35-318, 29+129; 36-314, 31+51; 38-384, 37+ 
799; 51-116, 52+1127; 64-513, 67+632; 65-466, 68+98). A 
p a r t y w h o is in a c t u a l p o s s e s s i o n of a p a r t of a t r a c t 
h i m s e l f a n d in p o s s e s s i o n of t h e r e m a i n d e r 'by a t e n a n t 
m a y m a i n t a i n an a c t i o n on t h e w h o l e t r a c t (83—206, 86+ 
11) . W h e t h e r p la in t i f f is o r is n o t in p o s s e s s i o n o r t h e 
l a n d i s v a c a n t o r n o t does n o t go to t h e m e r i t s of t h e 
c o n t r o v e r s y , a n d if d e f e n d a n t in h i s a n s w e r d e m a n d s 
a f f i rmat ive re l ief he w a i v e s a l l q u e s t i o n a s t o p o s s e s s i o n 
or v a c a n c y (31-264, 17+476; 39-35, 38+757; 41-163, 42+870; 
41.-250, 42+1016; 47-535. 50+610; 56-60, 57+320; 62-310, 
64+903; 73-5, 75+746; 77-20, 79+587: 88-349, 93+117). P l a i n 
tiff n e e d n o t p r o v e p o s s e s s i o n of a l l t h e l a n d d e s c r i b e d 
in c o m p l a i n t . H e m a y s u c c e e d a s to a p a r t a n d f a i l 
a s to t h e r e m a i n d e r (77-512, 80+629). T e n a n t of b u i l d i n g s 
on l a n d he ld u n d e r l e a s e by a n o t h e r does no t , by a c 
c e p t i n g l e a s e of l a n d f r o m s t r a n g e r b e f o r e e x p i r a t i o n 
of l e a s e w i t h o u t c o n s e n t of h i s l a n d l o r d or l e s see , p l a c e 
s t r a n g e r in p o s s e s s i o n so a s to e n a b l e h i m to m a i n t a i n 
a c t i o n (99-11 . 108+867). . . 

6. Compla in t—Not n e c e s s a r y to a n t i c i p a t e o r s t a t e 
* n a t u r e of a d v e r s e c l a im . I t is n o t n e c e s s a r y t o s t a t e 

t h a t t h e c l a i m of t h e d e f e n d a n t is i n v a l i d o r t h a t h e 
d o e s p la in t i f f a n y i n j u r y in m a k i n g it . All t h a t t h e 
c o m p l a i n t need a l l e g e of d e f e n d a n t is t h a t he h a s or 

c l a i m s s o m e e s t a t e o r i n t e r e s t in o r l ien on t h e l a n d 
(27-92, 6+445; 28-413, 10+424; 49-91, 51+662; 68-273, 71+ 
42) . T h e s t a t u t o r y c o n d i t i o n s e n t i t l i n g p la in t i f f to r e 
lief m u s t 'be a l l e g e d (40-485, 42+392). P la in t i f f need no t 
a l l e g e h i s t i t l e in d e t a i l (91-84. 97+575). If p la in t i f f is 
in a c t u a l p o s s e s s i o n he n e e d o n l y a l l e g e s u c h p o s s e s 
s ion a n d t h a t d e f e n d a n t c l a i m s a n e s t a t e in or i n t e r e s t 
in t h e l a n d ( see c a s e s u n d e r n o t e 5 s u p r a ) . W h e n t h e 
l a n d is v a c a n t p la in t i f f m u s t a l l e g e s o m e t i t l e o r i n t e r 
e s t in h imse l f (32-153, 19+736; 35-318, 29+129; 40-485, 42+ 
392: 41-344, 43+71: 52-443, 54+484: 62-429, 64+920: 72-138, 
75+5). If h e is t h e e q u i t a b l e o w n e r h e m u s t a l l e g e t h e 
f a c t s g i v i n g , r i s e to h i s e q u i t y (43-26, 44+522. See 49-91, 
51+662). H e m u s t a l l e g e t h a t t h e l a n d is v a c a n t o r u n 
occup ied (16-457. 411; 40-485, 42+3"92). I t is n o t suff icient 
fo r h i m to a l l e g e t h a t h e " c l a i m s " t i t l e (35-318, 29+129). 
T h e a d v e r s e t i t l e of t h e d e f e n d a n t m a y be specified ( 7 7 -
20, 79+587). 

7. A n s w e r — I f d e f e n d a n t a s s e r t s t i t l e he s h o u l d s e t 
i t f o r t h a s if h e w e r e pla int i f f (28-413, 10+424; 49-91, 
51+662: S6-165, 90+369). H e m a y se t u p a c l a i m f r o m 
s e v e r a l s o u r c e s (33-49, 21+861). If h i s t i t l e is a n e q u i t 
a b l e one he m u s t s t a t e t h e f a c t s g i v i n g r i s e to h i s e q u i t y 
('49-91, 51+662). I t is for d e f e n d a n t to d i s c lo se t h e n a 
t u r e of h i s c l a i m in h i s a n s w e r (27-92, 6+445; 43-346, 
46+238; 49-91 . 5H-662). H e is l i m i t e d to t h e t i t l e so d i s 
c losed (80-348, 83+156). C l a i m n o t a s s o r t e d is w a i v e d 
(21-449) . P l e a d i n g p e n d e n c v of p r i o r p r o c e e d i n g t o 
r e g i s t e r t i t l e w h e r e i n p la in t i f f w a s m a d e d e f e n d a n t a n d 
a p p e a r e d - (127-416, 149+735). 

8. R e p l y — W h e n d e f e n d a n t a s s e r t s a. l e g a l t i t l e a 
p la in t i f f in p o s s e s s i o n m a y in r e p l y p l e a d f a c t s s h o w i n g 
ah e q u i t a b l e t i t l e of such a n a t u r e t h a t i t s h o u l d p r e 
va i l o v e r t h e l e g a l t i t l e (5-223, 178: 31-77. 16+493; 54-9, 
55+745; 72-138, 75+5). V a r i o u s f o r m s of r e p l i e s — i s s u e s 
w h i c h m a y be r a i s e d bv r e p l i e s (21 -431 : 21-449; 31-505, 
18+645; 39-431. 40+56'5: 40-319. 41+1054: 54-9. 55+745; 6 5 -
191, 68+9: 65-466. 68+98; 72-138, 75+5; 79-264', 82+581; 8 0 -
348. 83+156). 

0. J u d g m e n t — C o n t i n g e n t i n t e r e s t d e t e r m i n e d bv ( 8 5 -
333, 88+992). F o r c e of t o c o n v e y t i t l e (93-150, 102+381). 
F o r m s of j u d g m e n t c o n s i d e r e d (32-153, 19+736; 33-357. 
23+527: 40-439, 42+296). N o t fo r r e c o v e r y of p o s s e s s i o n 
(50-284, 52+643; 69-506, 72+796). On d i s c l a i m e r (30-11 , 
13+911, 14+879). W h e n d e f e n d a n t a s s e r t s no i n t e r e s t 
in h i m s e l f (31-244, 17+381). J u d g m e n t a d j u d g i n g t h a t 
d e f e n d a n t b y v i r t u e of p a r a m o u n t t i t l e is o w n e r in fee 
and in p o s s e s s i o n , a n d t h a t p la in t i f f h a s no t i t l e o r i n 
t e r e s t , is e v i d e n c e of c o n s t r u c t i v e ev i c t i on of p la in t i f f 
(103-272, 114+840). J u d g m e n t a w a r d i n g re l ie f b e y o n d 
p r a y e r o r s cope of c o m p l a i n t , t h e e x c e s s i v e re l ief a p 
p e a r i n g f r o m face of t h e r eco rd , is vo id (101-169, 112+ 
386}. F i n a l i t y of j u d g m e n t of a M i n n e s o t a c o u r t (201 
F e d . 47). I n v a l i d i t y of p l a in t i f f ' s t a x t i t l e does n o t w a r 
r a n t j u d g m e n t for d e f e n d a n t , i t a p p e a r i n g d e f e n d a n t ' s 
c l a i m to t i t l e w a s bad (121-340, 141+293). J u d g m e n t w a s 
no b a r a g a i n s t a s s e r t i n g e q u i t a b l e r i g h t s in s u b s e q u e n t 
a c t i o n (126-1 , 147+662; 130-405, 153+758). J u d g m e n t n o t 
an a d j u d i c a t i o n of m o r t g a g o r ' s r i g h t to r e n t s , e tc . , u n d e r 
l e a s e (135-444. 161+16'5). 0557 

169-M 472 
9557. Unknown defendants—In any action brought 

under § 9556, the plaintiff may insert in the title there* 2 J . 
of, in addition to the names of such persons as an 
known or appear of record to have some right, title, 
estate, interest, or lien in or on the real property in 
controversy, the following:" "Also all other persons 
unknown claiming any right, title, estate, interest, or 
lien in the real estate described in the complaint here
in." Service of the summons may be had upon all such 
unknown persons defendant by publication in the same 
manner as against non-resident defendants, upon the 
filing of an affidavit of the plaintiff, his agent or at
torney, stating the existence of a cause of action under 
§ 9556, and if in addition to the above known or un
known defendants, the heirs of a deceased person are 
proper parties defendant, and their names are un
known, .and such affidavit shall further state that the 
heirs of such deceased person' are proper parties to 
such action, and that their names and residences can
not with reasonable diligence be ascertained, then ser
vice of summons may be made on such unknown heirs 
by publication thereof in the same manner as against 
non-residents, and in such case the plaintiff may in
sert in the title thereof the following: "Also the un
known heirs of (naming him) and all other persons 
unknown claiming any right, title, estate, interest, or 

" lien in the real estate described in the complaint here-, 
in." The plaintiff shall, before the commencement of 
such publication, file with the register of deeds a notice 
of the pendency of the action, a copy of which shall be • 
published in the same newspaper with, and immediately 
following, the summons, but on publishing such notice 

05.57 
-NVV 086 

1325 

                           
MINNESOTA STATUTES 1923



C. 82 ACTIONS RELATING TO REAL PROPERTY 9558 

of lis pendens it shall not be necessary to' republish 
the names of the parties to said action and shall be 
sufficient to state in lieu thereof the following: "same 
parties as in summons immediately preceding this 
notice." All such unknown persons so served shall 
have the same rights to appear and defend before and 
after judgment as would named defendants upon whom 
service is made by publication, and any order or judg
ment in the action shall be binding upon them, whether 
they be of age or minors; but, if they be minors when 
judgment is rendered, they may be allowed to defend 
at any time within two years after becoming of age. 
(R. L. '05 § 4425, G. S. '13 § 8061, amended '19 c. 344 
§ 1; '23 c. 434 § 1) 

Constitutional (46-174. 48+773). Order of court un
necessary (84-329. 87+838). Construed strictly. Record 
owner must be named (46-174, 48+773: 46-180, 48+775. 
See 89-454. 95+317, 895. 96+704). Jurisdiction over un
known parties acquired though named record owner dead 
when action begun (53-197, 55+117; 84-329, 87+838). Pub
lished summons must contain names of part ies known 
and of all who appear by record to have interest. 
Reasonable diligence must be exercised to ascertain 
par ty (46-174. 48-<-773). Opening default by "parties un
known" (39-73, 38+689; 44-392/46+766: 93-249. 101+304). 
Cited (39-35. 38+757; 92-2. 99+209: 113-433. 129+853). 
Fai lure in publication as to designated unknown defend
ants is fatal (123-200,143+361). 

9558. Disclaimer—Default—Costs—If the defend
ant, in his answer, disclaims any interest in the prop
erty, or suffers judgment to be taken against him 
without answer, the plaintiff cannot recover costs; 
but if the summons has been served upon the defend
ant personally, and it is made to appear that after 
the accrual of the cause of action, and before com
mencement thereof, the plaintiff demanded in writing 
of the defendant, and the defendant neglected to exe
cute within a reasonable time thereafter, a good and 
sufficient quitclaim deed of the property described in 
the complaint, upon tender of such deed ready for 
execution, the plaintiff shall nevertheless recover his 
costs. (4426) [8062] 

Disclaimer (15-245. 190: 30-11, 13+911, 14+879; 31-244, 
17+381; 46-260, 48+1124; 62-429 64+920). Cited (12-192, 
116). 126-223, 148+273; 154-128. 191+247. 

9559. Claimants under common grantor—Joinder— 
When lots or tracts of real estate are claimed in sev
eralty by two or more persons from or under convey
ance from the same grantor, as the common source of 
title, and an adverse claim of title thereto is made by 
some person as against the title of such grantor, any 
one claiming under such grantor may bring an action 
in behalf of himself and all others who may come in 
and become parties thereto against such adverse claim
ant, to have the title of such grantor perfected or 
quieted as to such lots or tracts claimed by the plain
tiff and the others who may become parties. Any 
person who so claims under t he same g r a n t o r as t he 
plaintiff, and whose title is controverted by the same 
defendant upon the same ground as the title of the 
plaintiff, may become a party, as of course, by filing 
a complaint setting forth the property he claims and 
his source of title, and may have his rights adjudicated 
with those of the original plaintiff. The answer of. the 
defendant shall be taken as an answer to all who may 
thus become parties. (4427) [8063] 

48-501. 51+614; 149-92, 182+911. 
'19 Ex. Sess. c. 5, renders effective judgments entered 

in actions brought 'by two or more persons to deter
mine adverse claims to real estate, with provision for 
ex par te application, on or before January 1. 1920, but 
not thereafter, for leave to appear and defend. 

'21 c. 163, renders effective judgments entered and to 
be entered, in actions by two or more persons to deter
mine adverse claims to real estate, or to quiet ti t le 
thereto, and in then pending actions in which judgment 
may be entered within three months after April 7, 1921, 
with provision for ex parte application on or before 
J anua ry 1. 1922, but not thereafter, for leave to appear 
and defend. 

9560. Action against cotenant—Denial of right—In 
an action by a tenant in common or joint tenant of1 

real property against a cotenant, the plaintiff shall 
show, in addition to the evidence of his right, that the 
defendant either denied the plaintiff's right, or did 
some act amounting to such denial. (4428) [8064] 

151-363, 186+812-
9561. Termination of plaintiff's right pending ac

tion—In an action for the recovery of real property, 
when the plaintiff shows a right to recover at the time 
the action was commenced,, but it appears that such 
right has terminated during the pendency of the action, 
the verdict and judgment shall be according to the 
fact, and the plaintiff may recover damages for with
holding the property. (4429) [8065] 

17-215, 188. 
9562. Ejectment, etc.—Trial, how conducted—No 

second trial—That hereafter the trial of all actions of 
ejectment or of any other action in the courts of this 
state involving the possession of real estate shall be 
conducted as are other civil actions, and the right to 
a second trial of such actions as heretofore allowed' 
bv the laws of this state is hereby abolished. ('11 c. 
139 § 1) [8066] 

Section 2 repeals R. L. §§ 4430, 4431, providing for a 
second trial in eiectment. 

122-158, 142+150. 
9563. Ejectment — Damages — Improvements — 

Damages for withholding the property recovered shall 
not exceed the fair value of the use of the property, 
exclusive of the use of improvements made by the de
fendant, for a period not exceeding six years; and, 
when permanent improvements have been made by a 
defendant, or those under whom he claims, holding 
under color of title adversely to the claims of the 
plaintiff, in good faith, the value thereof shall be 
allowed as a setoff against the damages of the plain
tiff. (4432) [8068] 

32-189, 20+144; 37-157, 33+32C; 147-215, 179+909; 151-
.363, 1S6+S12. 

9564. Removal of building erected in good faith— 
When any person, in good faith and under color of 
title, and with good reason to believe that the legal title 
to land is vested in him, has erected any building or 
other structure thereon, when the legal and equitable 
title thereto was vested in another, such person may 
remove the. same, doing no unnecessary damage, and in 
so doing shall be liable only for the actual damage to 
the land. Such removal shall be made within sixty 
days after the determination adversely to him of any 
action or proceeding respecting the title, or within 
sixty days after notice from the holder of the legal 
title to remove the same:' Provided, that if, within 
sixty days after receiving such notice, such person 
brings action to try such title, he may make such re
moval within sixty days after the determination there
of. (4433) [8069] 

40-397, 42+202. 

9565. Occupying claimant—Compensation • for im
provements—When any person, under color of title in 
fee and in good faith, has peaceably taken possession 
of land for which he has given a valuable consider
ation, or when any person has taken possession of 
land under the official deed of any person or officer1 

empowered by law or by any court of competent juris
diction to sell land, and such deed is regular upon its 
face, and he has no actual notice of any defects in
validating the same, neither such person, nor his heirs, 
representatives, or assigns, shall be ejected from such 
land, except as hereinafter provided, until compensa
tion is tendered, him or them for such improvement 
which he or they have made upon such land previous 
to actual notice of the claim upon which the action is 
founded, or, in case of possession under an official deed, 
previous to actual notice of defects invalidating the 
same. The word "improvement" shall be construed 
to include all kinds of buildings and fences, and ditch-
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C..82 ACTIONS RELATING TO REAL PROPERTY 9566 

ing, dra in ing , g rubbing , c lear ing, breaking , and all 
o ther necessary or useful labor of pe rmanen t value to 
the land. When the occupant holds as heir , devisee, 
or g ran tee , e i ther immedia te or remote , of any person 
who is not a res ident of t h e s ta te , the good fa i th of 
the original- t a k e r shall be presumed. (4434) [8070] 

1. Object nnd Justification of act—22-4S8; 30-372, 15 + 
665; 37-157, 33+326; 40-450, 42+352; 55-202, 56+824, 

2. Right statutory—22-488, 30-372, 15+665; 51-349, 53+ 
713. 

3. Who may claim—Heirs, representatives and as
signs (55-202, 56+824. See 30-372, 15+665; 32-527, 21+717). 
Tenant for life (40-450, 42+352). 

4. Wha t Is color of title—27-60. 6+403; 27-449. 8+166; 
29-264, 13+45; 30-372, 15+665; 32-527, 21+717; 37-157, 33+ 
326;. 71-360, 74+142; 93-106, 100+636: 95-309. 104+290. 

•5 . W h a t Is on official ileeil—24-372; 29-264, 13+45; 37-
157, 33+326; 38-433, 38+106; 55-202, 56+824. 

«. Notice—Good Faith—23-3 86; 27-60, 6+403; 30-372, 
15+665: 38-433, 38+106; 55-202, 56+824; 93-106. 100+636. 

7. No compensation for improvements—(143-40, 172+ 
913;' 147-319. 180+235). 

8. Peaceable ent ry presumed—27-60. 6+403. 
». Improvements defined—93-106, 100+636. 
10. Constitutional questions—22-488; 24-372; 46-458, 

49+238; 47-59, 49+396. 
9566. P leadings—Tria l—Verdic t—In an action to 

t r y the t i t le to land, b rough t by any person claiming 
t i t le the re to a g a i n s t t he occupant, t he occupant may , 
in addition to other defences, allege the amoun t and 
value of all improvements made, and the amoun t of 
all t axes and assessments paid, by himself or those 
unde r whom he claims, and," if t he claim be unde r an 
official deed, t he purchase money paid there for ; and the 
c la imant m a y reply, a l leging the value of the p rem
ises wi thou t improvements a t t he commencement of the 
action, and also the va lue 'of t h e year ly r e n t of t h e 
land wi thout improvements dur ing the possession of 
the occupant . In any such action ' b rough t by t he 
occupant aga ins t a c la imant to quiet t i t l e or to deter
mine any adverse claim, the c la imant , in his answer , 
in addit ion to se t t ing up his t i t le , m a y allege the value 
of t he premises wi thout improvements a t t h e com
mencement of t he action, and also t he value of the 
year ly r e n t of the land wi thout improvements dur ing 
the possession of the occupant; and the occupant may , 
in addition to o ther proper m a t t e r s of reply, allege t he 
amoun t and value of all improvements made, and the 
amount of all t axes and assessments paid by himself 
or those under whom he claims, and, if the claim be 
under an official deed, the purchase money paid the re 
for. In case the t i t le be found to be in t he c la imant , 
t he ju ry , or, if t h e case be t r ied wi thout a ju ry , the 
court , shal l assess t he value of all improvements made 
and taxes and assessments paid upon the land by the 
occupant, or those under whom he claims, wi th in te res t 
a t six per cent., and, if he claims under an official 
deed, r e g u l a r upon i ts face, and wi thou t ac tua l notice 
of any defect inval idat ing it, shall also find the pur
chase money paid by him, or those under whom" he 
claims, wi th in te res t a t six per cent. ; and the j u ry or 
cour t shall also assess the va lue of t he land a t the 
commencement of t he action, wi thout improvements , 
and also t he value of the year ly r e n t thereof dur ing 
the occupant 's possession. If t he land has depreciated 
in value since i t s pu rchase a t an official sale, t he j u r y 
or cour t m a y allow such p a r t only of the purchase 
money as , in the i r discretion, t hey may see fit. (4435) 
[8071] 

1. Pleading—22-541; 38-433, 3S+106; 84-502, 87+1115; 
85-359, 88+988. 

2. lluden of proof—27-60, 6+403; 29-264, 13+45; 30-
372, 15+665; 32-527, 21+717; 38-433, 38+106; 55-202, 56+ 
824. 

3. Evidence—Receipt of t reasurer is evidence of pay
ment of taxes. Good faith may be proved by direct 
testimony of occupant. Value of improvements may 
be proved by evidence of cost (27-60, 6+403). 

4. Taxes—Recovery can be had only for such taxes 
as -were a valid charge on the land (24—372). Owner 
must be given opportunity to contest validity of taxes 
claimed (see 84-53, 86+875). Taxes must have been paid 
by occupant when in actual possession under color of 
ti t le in good faith and without notice (27-411, 8+142; 
60-32S,. 62+396). 

!>. When improvements must have been made—27-60, 
6+403: 30-272, 15+665: • 37-157. 33+326. See S2-200. 84+733. 

0. Interest—24-372; 39-470. 40+575. 
7. Directing verdict—35-337, 29+130. 
8. Order of proof—39-431. 40+565. 
9567. Compensat ion before execution—If the claim

an t succeed in the action, execution for possession shall 
no t issue, except as here in provided, unless , wi th in one 
year from en t ry of j udgmen t on the verdict or findings, 
the c la imant pay into court for t he occupant t he 
amount so found as the value of the improvements , 
and also t he amoun t of t he t axes and assessments , and 
also the purchase money, if the occupant claim under 
an official deed as aforesaid, wi th in te res t thereon as 
aforesaid, less the assessed value of the year ly r e n t 
of t he land wi thou t t h e improvements dur ing the occu
pan t ' s possession. (4436) [8072] 
. 39-470, 40+575; 46-458. 49+238; 47-59, 49+396. " 

9568. Occupant to pay value of land, when—Unless 
the occupant claims under an official deed given e i ther 
to himself or those under whom he claims, as herein
before provided, or under an en t ry in t he land office 
of the Uni ted S ta tes , -or the official certificate, dupli
ca te or receipt thereof, or unless the c la imant has had 
notice, actual or construct ive, of t he occupant 's pos
session, the c la imant may , wi th in t h i r t y days af ter 
en t ry of j udgmen t on the verdict or findings in his 
favor, serve upon the occupant a wr i t t en demand t h a t 
wi th in one yea r he pay the c la imant the sum assessed 
as the va lue of t he land wi thout the improvements , 
less the t axes and assessments paid thereon as afore
said, wi th in teres t as aforesaid. Such demand shall 
be served, and the service proved, as in the case of a 
summons, and shall then be filed wi th the clerk. If t h e 
occupant do not wi th in one y e a r af ter such service pay 
into cour t the amoun t so demanded, he shall forfeit 
all claim to compensat ion, and execution m a y then 
issue for t h e possession of t he land; but , if he do so 
pay, the cour t shall by j udgmen t confirm the t i t le in 
him. (4437) [8073] 

38-433. 38+106. See 40-94, 41+453; 40-450, 42+352; 79- , 
423, 82+677. ^ 209-NVV 

9569. May remove crops—In case of ejection, tht-
occupant shall be enti t led to en te r upon the land, and 
g a t h e r and remove al l crops sown the reon pr io r t o 
en t ry of j udgmen t aga ins t him. (4438) [8074] 

79-304, 82+585. 
9570. Occupant no t in ac tual possession—Actions in 

o the r form—All t he provisions of §§ 9565-9569 shall 
apply to cases where the occupant is not , as well as 
where he is, in ac tual possession. In case an action 
is b rough t for damages f o r t r e spass upon such land, or 
for the r en t s and profits or use and occupation thereof, 
or in a n y ' o t h e r form, if the actionals one in effect to 
t e s t t he val idi ty of the t i t le the re to , all said sections 
shall , so f a r as possible, be complied wi th ; and t h e 
value of all improvements , t axes , and assessments , and 
the purchase money in case the occupant claims under 
an official deed, w i t h j n t e r e s t as aforesaid, shall be set 
off aga ins t any judgmen t for money t h a t the c la imant 
m a y obtain; and, if any excess remain in favor of 
the occupant a f te r such setoff, such excess m a y be set 
off aga ins t any judgmen t t h a t t he c la imant , or those 
claiming under him, m a y subsequent ly obtain in any 
such or s imilar act ion re la t ing to . the same land. 
(4439) [8075] 

Claim may be asserted and adjudged in any action the 
result of which may determine and cut off the claim to 
a lien. Tt may. be asserted and determined in an action 
of parti t ion (40-450, 42+352. See 19-167, 129); in a 
s ta tu tory action to determine adverse claims (27-411, 
8+142; 39-431, • 40+565; 40-450, 42+352. See 39-35, 38+ 
757); in an act-ion in the nature of ejectment (22-541); 
in an action to redeem from a tax sale by a person who 
has been under a disability (27-97, 6+452). I t cannot be 
asserted in an action under 1887 c. 127 to test a tax title 
(38-27. 35+666). Tf claim cannot be asserted in the 
part icular action it mav be asserted subsequently in 
a p r o p e r action (38-27, 35+666; 39-35, 38+757).. No action 
against mere trespasser (123-450, 143+1128). 

167-M 413 
37 
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C. S2 ACTIONS RELATING, TO REAL PROPERTY § 0571 S 

; 9572 
240nw 351 
See 0602 

, See 0033 

9572 
.10-NW 388 

1 9572 
, 60m 
i 61nw 818; 
; 220nw 406-closure. 
,'• 178m 150 

9571. Order for survey—When an action for the re 
covery of rea l p rope r ty is pending, upon motion of 
e i ther pa r ty , and for cause shown, the cour t m a y 
m a k e an order describing the proper ty , and al lowing 
such p a r t y to en te r thereon and make survey thereof 
for t he purpose of t he action. A copy of t he order 
shall be served on the owner or occupant, and the re 
upon such p a r t y m a y en te r upon the proper ty , wi th 
necessary surveyors and ass i s t an t s , and m a k e such sur
vey; but , if any unnecessary injury is done to t he 
p roper ty , he is liable therefor . (4440) [8076] 

9572. Mor tgagee no t ent i t led t o possession — A 
m o r t g a g e of rea l p roper ty is no t t o be deemed a con
veyance , so as to enable the owner of t he m o r t g a g e to 

| >recover possession of t he rea l p roper ty wi thout a fore-
(4441) [8077] 

. u u , 122-235, 142+198: 135-446, 161+165; 145-192, 176+645. 
J 229nw 874 ' Appointing- receiver of accruing- rents (155-2S3, 193+453). 
I . . : ' 9573. Conveyance by m o r t g a g o r to mor tgagee—No 
"' 9573 conveyance absolute in form between par t i es sus ta in-
,' 228nW 340 ing t he re la t ion of m o r t g a g o r and mor tgagee , whereby 

the m o r t g a g o r or his successor in in te res t conveys any 
r igh t , t i t le or in te res t in r ea l p rope r ty there tofore 
mor tgaged , shall be presumed to have been given as 
fu r the r securi ty, or as a new form of securi ty, for t he 

" paymen t of any exis t ing m o r t g a g e indebtedness, or any 
o the r indebtedness, or as securi ty for any purpose 
whatsoever . ('13 c. 209 § 1) [8078] 

128-126, 1-50+396; 128-398, 151+132; 143-266, 173+431; 
148-8, 180+1004. 

9574. Action to declare mor tgage—Limi ta t ion—No 
action to declare any such conveyance a m o r t g a g e shall 
be mainta ined unless commenced wi th in fifteen y e a r s 
from the t ime of execution thereof. ('13 c.- 209 § 2) 
[8079] 

148-8, 1S0+1004. 
9575. To wha t conveyances applicable—This act 

shall apply to all conveyances pas t and fu ture , bu t 
shal l not be held to apply to any action here tofore 
commenced or now pending in any of the cour ts of th is 
s t a t e . ('13 c. 209 § 3) [8080] 

148-8, 180+1004. 
'1.7 c. 401, legalizes as a mortgage or security for debt 

any instrument relat ing to real estate made prior to 
January 1. 1916, which is absolute in form but given 
and intended as security for a debt and in which the 
fact that it is so intended and the amount of such debt 
are not expressed. 

1 9576. Notice to t e r m i n a t e cont rac t of sa le—When 
defaul t is made in t he conditions of any cont rac t for 

9576 
23 — 394 
25 — 183 

158 M i->9 ' *^ e c o n v e v a n c e °f r e a l e s t a te or any in te res t there in , 
195-NW 139 whereby the vendor has a r i g h t to t e rmina t e the same, 
197-NW 209 
198-NW 127 
.0O-NW 91 
-01-NVV 91 
-02-NW 70 

9576 
.69-M 
71-M 
13-NYV 

9576 
59-M 
00-M 
61-M 
62 — 
01-NW 
00-NW 
3-G.S. 

9570 
6-M 
7-M 
9-NW 
0-NW 
1-NW 

9576 , 
220nw 506• 
224nw 157 ' 
224nw 464, 

9500 • 

9576 
170m 601 
177m 79 
233nw 593 
234nw 450 
234nw 406-
234nw 872 

7757 

he m a y do so by serving upon the purchaser , his per
sonal represen ta t ives or ass igns , e i ther within or -with
out the s ta te , a notice specifying the conditions in 
which defaul t has been made, and s t a t i ng t h a t such 
cont rac t will t e rmina t e t h i r t y days a f te r t he service 

fij of such notice unless pr ior the re to the purchase r shall 
5oi comply wi th such conditions and pay the costs of 
— service. Such notice mus t be given no twi ths tand ing 
120 a n y provisions in t h e con t rac t t o t he con t ra ry , and 
307 shall be served wi thin the s t a t e in t he same m a n n e r 
72 as a summons in t he d is t r ic t cour t ; wi thou t the s t a t e , 

6j2 in t h e same manner , and wi thout secur ing any sheriff's 
r e t u r n of not found, mak ing any pre l iminary affidavit, 
mai l ing a copy of said notice or doing any o ther p re 
l iminary act or th ing whatsoever . Service of said 
notice wi thout the s t a t e m a y be proved by the affidavit 
of the person mak ing the same, made before an au thor 
ized officer hav ing a seal, and wi thin t he s t a t e by such 
an affidavit or by the r e t u r n of the sheriff of any county 
there in . 

Provided, however, t h a t t h r ee weeks ' published 
notice, and the personal service of a copy of said notice 
wi th in ten days a f te r the first publication of said 
notice, and in like manne r as the service of a sum-

948 
9380 

384 
22 

871 
827 

mons in a civil action in the dis t r ic t cour t upon the 
person in possession of t he premises described in said 
cont rac t , if the same a re actual ly occupied, shall have 
the same effect as t h e personal service of said notice 
upon said purchaser , his personal r ep resen ta t ives or 
ass igns , e i ther wi th in or w i thou t t he s t a t e as here in 
provided for ; and provided fur ther , t h a t in case of such 
service by publication as herein provided, t he said 
notice shall specify the conditions in which defaul t has 
been made and shall s t a te t h a t such cont rac t will t e r 
mina te n inety days a f te r t he service of such notice, 
unless prior- the re to the purchase r , shall comply wi th 
such conditions and pay the costs of service, and the 
purchaser , his personal represen ta t ives or ass igns , shall 
be allowed n ine ty days from and a f te r the service of 
such notice to comply wi th t he conditions of such con
t r ac t . 

If wi th in the t ime mentioned the person served 
complies wi th such conditions and pays t he costs of 
service, the cont rac t shall be thereby re ins ta t ed ; bu t 
otherwise shall t e rmina t e . A copy of t he notice wi th 
proof of service thereof, and the affidavit of the vendor, 
his agen t or a t to rney , showing t h a t the pu rchase r has 
not complied wi th the t e r m s of t he notice, m a y be 
recorded wi th t he reg i s t e r of deeds, and shall be p r ima 
facie evidence of the facts there in s ta ted ; bu t th i s 
act shall in no case be held to apply to cont rac ts for 
t he sale or conveyance of lands s i tua ted in ano the r 
s t a t e or in a foreign count ry . (R. L. '05 § 4442, 
amended '13 c. 136 § 1; '15. c. 200 § 1) [8081] 

Previously amended by 1909 c. 355. Applicable only to 
contracts of actual purchase and not to agreements 
amounting to mere options depending upon some con
tingency (85-130, 88+410, 744; 92-328. 100+9. See 90-197, 
95+898). Time limited by notice absolute. Statute ex
clusive mode of l imiting r ight of vendees (83-362, 86+ 
336; 89-187, 94+555; 109-139, 123+292). Where contract 
for purchase of land in Colorado was executed, and pay
ments were to be made in Minnesota, though it provided 
that contract should be void on default in payments at 
stipulated time, 1897 c. 223, requir ing notice, applied 
(102-334, 113+883). Followed (109-136, 123+291; 114-339, 
131+371). 1897 c. 223 constitutional (109-136. 1'23+291; 
114-339, 131+371). The vendor in an executory contract 
made and to be performed within the state for the sale 
of land in another s tate is not deprived of his property 
without due process by applying, in an action by the 
vendee against him for his refusal to perform, the pro
vision of 1897 c. 223. Nor is an extra terr i tor ia l effect 
thereby given to the act. Nor is the equal protection 
of the laws, thereby denied to the vendor (33 Sup. Ct. 
69. 226 U. S. 112. 57 L,. Ed. — ) . Sufficiency of notice (111-
365, 127+3). Notice held not operative (140+132). Ser
vice on vendee named in contract sufficient in absence 
of notice of its assignment (111-365. 127+3). Notice 
*nay be served on bankrupt vendee before appointment 

•'of trustee (118-42. 136+2S9). Cited f86-52. 90+11.' 793; 
86-509, 91+29; 89-319, 94+1085, 1135; 89-513. 95+455; 90-230, 
96+335, 787; 93-437. 101+792; 93-485. 101+655). 1897 c. 
223 cited (97-385. 107+397). See, also, 9S-366, 108+299. 
Not an option contract but one for sale of land (125-450, 
147+443). Contract executed in Minnesota for land in 
foreign state may be within this section (126-75, 147+950; 
126-231, 148+68). Vendee cannot reinstate contract 
after expiration of period of notice by making claim 
for damages (127-91. 148+895). Statute is exclusive, 
without relieving vendee of effects of abandonment 
(132-346, 157+589). Injunction (A32-385 , 157+587). Statute 
not preventing abandonment (136-295, 161+588; 143-262, 
173+431). No refund of payments (147-355, 180+227). 
Removal of default re instates contract (149-479, 184+34). 
After service of notice injunction does not lie (150-411, 
185+647). Wthen rescinded, notice is ineffective (151-
268, 187+137). Inapplicable to option (151-493. 187+518; 
152-324, 188+997; 152-J31, 188+732; 154-8, 190+980: 154-151, 
191+422). Applicable to executory contract to convey 
ground lease (154-225, 191+823). 

9577. Conveyance by defendant in e jec tment—Lia
bility of purchaser—An action for the recovery of r ea l 
p roper ty aga ins t a person in possession or in receipt 
of t he ren t s and profits thereof cannot be prejudiced 
by an al ienat ion made by him ei ther before or a f t e r 
t he commencement of t he act ion; bu t in such case, if 
t he defendant has no p roper ty sufficient to sat isfy the 
damages recovered for t he wi thholding of possession, 
such damages may be collected by action a g a i n s t t he 
purchaser . (4443) [8082] 

i 9576 i 
, 170m 73 i 
i 221nw 012 ' 
i 228nw 340 ' 
i 240nw 111 ' 
"240nw 606 
1 See 9131 

9576 
33 — 422 . 
182m 256 ' 
185m 307 • 
186m 599 ' 
241nw 315' 
244nw 65 ' 
247nw 389• 
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9578 
160-M 
199-NW 

C. 82 

209' 
881: 

J 
ACTIOXS RELATING 

MISCELLANEOUS ACTIONS 

9580 
233nw 836 
234nw 323 

200-NW 351 
9590 - 91 

199-NW 96e 

9580 
16-NW 

9580 
.60-M 

535 

335 
9580 

173m 5 
177m 446 
177m 454 
225nw 292 
225nw 449 

5384 
10241 

i-ftl*: 

9578. Reversioner, etc., may sue—A person seized 
of an es ta te in remainder or revers ion m a y main ta in 
a civil action for any injury done to the inher i tance, 
no twi ths tand ing an in tervening es ta te for life or yea r s . 
(4444) [8083] 

9579. Action aga ins t cotenant—One joint t enan t or 
t e n a n t in common, and his executors or admin is t ra to rs , 
m a y ^maintain an action aga ins t his cotenant for r e 
ceiving more than his ju s t propor t ion of the ren t s and 
profits of the es ta te owned by them as joint t enan t s 
or t enan t s in common. (4445) [8084] 

25-222; 29-S7, 12+145; 29-252. 13+43 No recovery ex
cept for exclusion or on agreement (151-300, 186+811). 

9580. Nuisance defined — Action — Anyth ing which 
is injurious to heal th , or indecent or offensive to the 
senses, or an obstruct ion to the free use of proper ty , 
so as to in ter fere wi th tfie comfortable enjoyment of 
life or proper ty , is a nuisance. An action may be 
b rough t by any person whose p roper ty is injuriously 
affected or whose personal enjoyment is lessened by 
the nuisance, and by the judgmen t the nuisance may 
be enjoined or abated, as well as damages recovered. 
(4446) [8085] 

12-451, 347; 16-355. 315; 17-215, 188; 18-260, 236; 27-
245, 6+787; 33-516, 24+255; 72-259, 75+234; 116-467, 134+ 
218. Private action when maintainable (123-323, 143+ 
910). 125-230, 146+355. Cited (126-101, 147+955; 126-
474, 148+312). Barns in residence district (131-347, 155+ 
390). Village sewer (132-124, 155+1069). Whether pub
lic or private nuisance (136-158, 161+501). 

9581. Fence, etc., when nuisance—Any fence, or any 
other s t ruc ture , maliciously erected or mainta ined for 
t he purpose of annoying the owners or occupants of 
adjoining p rope r ty shall be deemed a p r iva te nuisance. 
('07 c. 387 § 1) [8086] ; ; 

9582. Remedies—Any such owner or occupant in
jured, e i ther in his comfort or in the enjoyment of his 
e s ta te by such fence, or any other s t ruc ture , may 
have an action of t o r t for the d a m a g e sustained the re 
by and m a y have such ' nuisaTice abated. ('07 c. 387 
§ 2) [8087] 

9583. Action for waste—If a guard ian , t e n a n t for 
life or yea r s , jo int t enan t , or t e n a n t in common, of 
rea l p roper ty , commits was te thereon, any person in
jured by the w a s t e m a y br ing an action aga ins t him 
therefor , in which the re may be judgmen t for t reble 
damages , forfei ture of the es ta te of the p a r t y offend
ing, and eviction from the proper ty . J u d g m e n t of 
forfei ture and eviction can only be given in favor of 
the person enti t led to the reversion, aga ins t the t enan t 
in possession when the injury to the es ta te in rever
sion is adjudged in the action to be equal to t he value 
of t he t enan t ' s e s ta te or unexpired te rm, or to have 
been done in malice. (4447) [8088] 

16-58, 46; 36-380, 31+357; 51-358, 53+805; 65-124, 67+ 
657. Basis for damages (113-45, 128+1006). 

9584. Was t e pending year for redemption—Injunc
t ion—When rea l p roper ty is sold upon execution or un
der j udgmen t or mor tgage , unt i l the expirat ion of the 
t ime allowed for redemption, the cour t m a y res t r a in 
the commission of was te on the proper ty , by order 
g ran ted , wi th or wi thout notice, on application of the 
purchaser or his ass igns holding the certificate of sale; 
bu t i t is no t was t e for the person in possession of the 
p roper ty a t the t ime of sale, or. enti t led to the posses
sion a f te rwards , dur ing the t ime allowed for redemp
tion, to continue to use it in the same manne r in which 
it was previously used, or to use it in the o rd inary 
course of husbandry , or to make the necessary r epa i r s 
of the buildings thereon, or to use wood or t imber on 
t he p rope r ty - the re fo r , or for the repa i r of fences or 
for fuel for his family, while he occupies the proper ty . 
(4448) [8089] 

34-458. 26+631. 

234, 
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9585. . Trespass-—Treble damages—Whoever wi th- 207-NW 
out lawful au thor i ty cuts down or car r ies off any wood, 208-NW 
underwood, t r ee , or t imber , or girdles or otherwise in
ju res any t ree , t imber , or shrub, on the land of an 
other person, or in the s t ree t or highway- in f ront of 
any person 's house, vil lage, or city lot, or cult ivated 
grounds , or on the commons or public g rounds of any 
city or town, or in the s t ree t or h ighway in f ront 
thereof, is liable in a civil action t o the owner of such 
land, or to such city or town, for t reble the amoun t of 
damages which m a y be assessed therefor , unless upon 
the t r i a l i t appea r s t h a t the t r e spas s was casual or 
involuntary, or t h a t the defendant had probable cause 
to believe t h a t the land on which the t r e spas s was com
mitted was his own, -or t h a t of the person in whose 
service or by whose direction the ac t was done, in 
which case judgmen t shall be given for only the single 
damages assessed. But this section shall no t au thor 
ize the recovery of more than the jus t value of t imber 
t aken from uncult ivated woodland for the r epa i r of a 
public h ighway or br idge upon or adjoining the land. 
(4449) [8090] 

22-537; 58-84. 59+831; 127-362, 149+462; 135-349, 160+863; 
151-509, 187+611. ' 

9586. T re spas s af ter execution or foreclosure sa le— 
When rea l p roper ty is sold on execution or under judg
ment or m o r t g a g e , the purchaser thereof, or any per
son who has succeeded to his in teres t , a f ter his e s t a t e 
becomes absolute , m a y recover damages for injury to 
t he p roper ty by the t e n a n t in possession a f te r the sale, 
and before possession • is delivered under the convey
ance. (4450) [8091] 

9587. Forcible eviction—Treble damages—If a per
son who is pu t out of real p roper ty in a forcible man
ner wi thout lawful au thor i ty , or who, being so pu t out, 
is a f t e rwards kep t out by force, shall recover damages 
therefor , j udgmen t may be entered for th ree t imes the 
amount a t which the actual damages a re assessed. 
(4451) [8092] 

34-470, 26+602. 
9588. Forcible en t ry , etc.—Treble damages—In case 

of forcible en t ry and detention, if a person, claiming 
in good fa i th , under color of t i t le , to be r ightful ly in 
possession, so pu t out or kept out, shall recover dam
ages therefor , j udgmen t m a y be entered in his favor 
for th ree t imes the amount a t which the actual dam
ages a r e assessed. (4452) [8093] 

9589. Set t ler—Action for possession, etc.—Any per
son who has settled on not more than one hundred and 
s ixty acres , consist ing of not more t h a n two dist inct 
t r a c t s , of the lands belonging to the United S ta tes , on 
which se t t lement is not prohibited by the genera l gov
ernment , may main ta in an action for injuries done 
there to , or to recover the possession thereof, provided 
he h a s made improvements thereon of the value of 
fifty, dollars , and has actual ly occupied or cul t ivated 
the same. A neglect to occupy or cul t ivate such land, 
continued for six months , shall be deemed an abandon
ment , and preclude such person from main ta in ing such 
action. (4453) [8094] 

43-123, 44+1149. R. S. 1851 c. S8 (G. S. 1894 §§ 6128-
6130) superseded by this section (114-398, 131+474). 

9590. Action to de termine boundary l ines—An ac
tion m a y be b rough t by any person owning land or any 
in teres t there in a g a i n s t the owner, or persons in te r 
ested in adjoining land, to have t he boundary lines 
establ ished; and when the boundary lines of two. or 
more t r a c t s depend upon any common point, line, or 
l andmark , an action m a y be b rough t by the owner or 
any person interested in any of such t r ac t s , aga ins t 
the owners or persons interested in the other t r ac t s , 
to have all the boundary lines established. The cour t 
shall de termine any adverse claims in respect to any 
port ion of the land involved which it may be necessary 

058/; , 
w 462 ' 

9590 Et seq. 
171-M 48 
214-NVV 28 

9590-91 
160-M 24 
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9592 
170-M 

9592 
2-NW 

to -determine for a complete settlement of the boundary 
lines, and shall make such order respecting costs and 
disbursements as it shall deem just. (4454) [8095] 

76-496, 79+537, 602; 77-375, 79+1024, 82+1118; 78-515, 
81+524; 88-2J3 , 92+982; S9-31, 93+1038; 91-259, 97+889; 
96-137, 104+759; 99-421. 109+821. S c o p s of a c t i o n (101-356, 
112+421). L o s t c o r n e r s , — r u l e fo r l o c a t i n g a n d c o r r e c t 
i n g e r r o r s (121-189, 141+102). 125-259, 1'46+1106. P r a c 
t i c a l l o c a t i o n of b o u n d a r y l ine (121-468. 141+788). 1 2 5 -
365, 147+241; 129-9, 151+273; 124-233, 144+758. R e f e r e n c e 
t o c i r c u m s t a n c e s in c a s e of d o u b t (124-332, 144+1089). 
M a i n t e n a n c e of f ence n o t c o n c l u d i n g o w n e r s a s to 
b o u n d a r v (126-206, 148+115) W h e n m e a n d e r l i n e i s 
d e t e r m i n a t i v e (126-214. 148+60). 

9591. Pleadings—Additional parties—Such actions 
shall be governed by the rules governing civil actions, 
except as herein otherwise provided, but every allega
tion in every answer shall be deemed in issue without 
further pleading. When in any such action it appears 
to the court that any owner, lienholder, or person in
terested in any of the tracts involved ought, for a full 
settlement and adjudication of all the questions in
volved, to be made a party, the court shall stay the 
proceedings and issue an order requiring such persons 
to come in and plead therein within twenty days after 
service of the order, which shall be served upon them 
in the same manner as a summons in a civil action. 
Any person so served who shall fail to file an answer 
within twenty days thereafter shall be in default. All 
pleadings or copies thereof shall be filed before such 
order is made. The court may also, in its discretion, 
in like manner, order the owners and persons interested 
in other tracts than those originally involved to come 
in and plead, in which case the order shall describe such 
additional tracts, and state that the purpose of the 
action is to establish the boundary lines thereof. (4455) 
[8096]' 

91-259, 97+889. 
58 9592. Judgment—Landmarks—The judgment shall 

locate and define the boundary lines involved by refer
ence to well-known permanent landmarks, and, if it 
shall be deemed for the interest of the parties, after 
the entry of judgment, the court may direct a com
petent surveyor to establish a permanent stone or iron 
landmark in accordance with the judgment, from 
which future surveys of the land embraced in the 
judgment shall be made. Such landmarks shall have 
distinctly cut or marked thereon "Judicial Landmark." 
The surveyor shall make report to the court, and in 
his report shall accurately describe, the landmark so 
erected, and define its location as nearly as practic
able. (4456) [8097] 

125-258, 1461-1106; 147-335, 180+218. 

9593. Action for opening mines, quarries, etc., be
longing to plurality of owners—That where veins, lodes 
or deposits of iron, iron ores, minerals or mineral ores 
of any kind, stone, coal, clay, sand, gravel or peat are 
known to, or do exist on or in lands which are shown 
by properly executed deeds or leases having more 
than one year to run of record in the county in which 
said lands are situated, to belong to a plurality of 
owners, the owner or owners of an interest equal to_ 

• one-half or greater in said lands, as shown by said 
deeds or leases so recorded, may bring action in the 
district court in the county where said lands are sit
uated, for permission to open, operate and develop said 
veins, lodes or deposits of iron, iron ores, minerals 
or mineral ores of any kind, stone, coal, clay, sand, 
gravel or peat that are found in or on said lands. ('07 
c. 177 § 1) [8098] 

S e c t i o n 10 r e p e a l s i n c o n s i s t e n t a c t s , e tc . 
9594. Complaint-^Hearing—The complaint shall de

scribe the land to be affected, and there shall be an 
abstract of said lands thereto attached, showing the 
title thereof as appears by the deeds or leases recorded 
in the county where said land is situated. Upon the 
case being brought on for hearing, the court shall de

termine who are the owners of the property described 
in the complaint, as appears by the properly executed 
deeds or leases thereof of record in said county in 
which the same is situated. ('07 c. 177 § 2) [8099] 

9595. Order—Bond—If upon said hearing it appears 
that the complainant or complainants own one-half or 
more of said property, as shown by the properly exe
cuted deeds or leases of record in said county, the court 
shall make an order permitting and authorizing com
plainant or complainants, upon the filing in the office 
of the clerk of the court having jurisdiction of the 
action, of such bond, with such sureties as may be 
ordered and approved by the court or a judge thereof, 
conditioned for the faithful, complete and timely per
formance of all orders of the court made in the action 
or concerning the subject matter thereof, and for the 
faithful, complete and timely performance of all the 
provisions of this act, to enter upon, open, develop and 
operate said lands for the purpose of producing there
from and from the veins, lodes and deposits therein 
situate, the iron, iron ore or other minerals or mineral 
ores of any kind, coal, clay, sand, gravel and peat, 
that may exist thereon or therein. ('07 c. 177 § 3 ) 
[8100] 

9596. Entry upon lands—Accounting—Application 
of receipts—Expenses—Said complainant or complain
ants may thereupon, after the filing and approval of 
the bond provided for in section 3 [9595] of this act, 
enter upon said lands and develop the same, and pro
duce therefrom and from the lodes, veins and deposits 
the iron, iron ore, minerals, mineral ores of any kind, 
coal, sand, clay, gravel and peat, that exist thereon 
or therein. A strict account shall be kept, by the 
party or parties operating said properties and work
ings, of all expenses of opening and working any and 
all such mines, or iron or iron ores, minerals or min
eral ores of any kind, coal, or deposits of clay, sand, 
gravel or peat; and a true and correct account of the 
output of said workings in Jons and of the receipts 
from the sale or disposal of the output. A monthly 
statement of such expenses and said output shall be 
made by said parties operating said workings and 
properties and filed with the clerk of said court where 
said action was commenced or is pending. The parties 
operating such properties shall be entitled to use so 
much of the receipts from the sales of the total output 
as may be necessary for the payment of the expenses 
and charges of opening and operating such property, 
and the surplus of receipts over the amount so paid 
out for expenses and charges of opening and operating 
such property shall be divided pro rata among all the 
owners of such property according to their interests, 
and the amount to which any party is entitled shall 
be paid to him by the parties operating such property 
upon demand at any time after the filing of any month
ly statement as herein provided, which shows a sur
plus over the charges and' expenses aforesaid. No 
part of the expenses or charges, and no claim for 
work or labor performed in or about the opening, oper
ating or improvement of such property shall be a lien 
upon or a charge against any portion of the property 
or interest therein not owned by the parties operating 
such property, and none of the owners of any part of 
or interest in the property who are not operating such 
property shall be liable for any of the charges or ex
penses of opening, operating or improving such prop
erty. ('07 c. 177 § 4) [8101] 

9597. Surface rights—The parties operating the 
said veins, lodes and deposits, as herein provided, shall 
have the right to use the surface of the ground for 
placing machinery and coverings therefor, for roads, 
tramways, drains, water pipes, steam and electric 
plants, and all other appliances necessary in the oper-
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ation and developing of said properties and workings, 
including buildings for offices and houses for man and 
shelter for animals engaged and employed in and by 
said workings, without charge from co-owners. ('07 
c. 177 § 5) [8102] 

9598. Rights of nonoperating owners—The owners 
of said property not engaged in operating the same 
shall have access to the property and workings therein 
at all reasonable times for the purpose of measuring 
up the workings and verifying thereby the accounts of 
operators thereof, and shall have access to the prop
erty for the purpose of removing and taking away the 
property delivered to them on the dump of said prop
erty as herein provided. But this right must be so 
exercised as not to interfere with the parties operat
ing the property and workings on or in said property, 
or of any of the hoisting or working apparatus, rail
roads, roads, tramways or other appliances thereon, 
or of the workmen, servants of the operators of the 
property. ('07 c. 177 § 6) [8103] 

9599. Abandonment of work—Rights of minority 
owners—In case the parties owning one-half or more 
of the property and land on which said veins, lodes or 
deposits of iron, iron ores, minerals or mineral ores of 
any kind, or coal, clay, sand, gravel or peat, are known 
to or do exist, fail or refuse to proceed under this 
chapter, or if, after commencing the work and opera
tions hereunder, said parties abandon said work for 
one year, then the owners of less than a half interest 

of said property, lands and the title therein, as shown 
by properly executed deeds recorded in the county in 
which the same is situate, may proceed to open and 
work said property in the same manner and under 
the same restrictions as provided herein. ('07 c. 177 
§ 7) [8104] 

9600. No liens to attach—No liens created by the 
statutes of this state, whether mechanics or material, 
men or laborers, or for supplies or any other liens ex
cept those of judgment against cwners of interests in 
said lands, shall attach to the lands on or in which 
operations for producing from the veins, lodes or de
posits of iron, iron ores, minerals or mineral ores of 
all kinds, coal, clay, sand, gravel, or peat, are carried 
on under and in accordance with this act. ('07 c. 177 
§ 8) [8105] 

9601. Actions apply only to output—Partition—Ac
tions for operation of property in all cases where lands 
are held by a plurality of owners, are opened, operated 
and developed for the purpose of obtaining therefrom 
the products of the veins, lodes and deposits of iron, 
iron ores, minerals, mineral ores of any kind, coal, 
clay, sand, gravel and peat under the provisions of 
this chapter, shall be held to apply only to the output 
of said. workings, and decree of partition shall be 
made by the courts to apply only to the division of the 
output of said workings of said lands, and the veins, 
lodes and deposits aforesaid therein. ('07 c. 177 § 9) 
[8106] 
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CHAPTER 83 

FORECLOSURE OF MORTGAGES 

BY ADVERTISEMENT 

9602.- Limitation—Every mortgage of real estate 
heretofore or hereafter executed, containing a power 
of sale, upon default being made in any condition 
thereof, may be foreclosed by advertisement within 
fifteen years after the maturing of such mortgage or 
the debt secured thereby, in the cases and in the man
ner hereinafter specified. Said fifteen years shall not 
be extended by reason of any non-residence, or of any 
payment made or applied upon such debt after its 
maturity. (4457) [8107] 

1. Foreclosure in general—The term foreclosure is 
sometimes used to denote the sale and at tendant pro
ceedings (28-6, 8+829; 32-460, 21+714: 63-517, 65+941): 
sometimes the entire process of barr ing the equity of 
redemption, including the expiration of the redemption 
period (27—175, 6+489). Foreclosure proceedings, In 
whatever manner conducted, have for their object the 
erforcement of the security: the application of the prop
er ty to the satisfaction of the debt or obligation secured 
(29-226, 13+34). The r ight to foreclose is not affected by 
possession (23-328). See 97-31. 106+98. 

2. Two methods—There are only two methods by 
which a mortgage may be foreclosed, namely, by action 
and by advertisement (21-520). The common law method 
by entry and possession does not obtain in this s tate 
(See 29-226; 13+34). The two remedies are cumulative 
(39-378, 40+255). There is this difference between a 
foreclosure by advertisement and a foreclosure by ac
tion. In the former the title passes by virtue of the 
mortgage and the mortgage must be'sufficient to operate 
as a conveyance as soon as the equity of redemption is 
barred by the sale; but in the la t ter the title passes 
by virtue of the decree and sale under it. There is no 
going behind the decree to ascertain if the mortgage 
was sufficient to operate as a conveyance (39-378, 40+ 
255). If the mor tgage contains no power it can only 
be foreclosed t>y action (20-264. 237). A release by the 
mortgagor to the mortgagee of the equity of redemp
tion after condition broken, is tan tamount to foreclo
sure (29-226, 13+34). 

3. General nature of foreclosure by advertisement— 
A foreclosure by advertisement is an ex parte proceed

ing (7-315, 243) in pais and in rem (18-232. 212: 24-315, 
31-495, 18+450; 46-164, 47+970, 48+783; 53-346, 55+557; 72-
49, 74+1018; 74-72, 76+958). While the power to foreclose 
is derived from the convention of the parties, yet the 
proceedings in the exercise of the power, so far as regu
lated by statute, are purely s ta tutory (74-72, 76+958: 82-
375, 85+172). For the purpose of accomplishing a fore
closure, a proceeding by advertisement takes the place 
of an action; and the service of notice by publication 
and upon the par ty in possession takes the place of 
service of process by which an action to foreclose is 
commenced (26-347, 4+231). The advantages of fore
closure by advertisement over foreclosure by action are 
that it avoids the necessity of bringing in as part ies 
all persons in interest: that it avoids the danger of a 
failure to secure a perfect title by reason of a defect 
of parties defendant (72-49. 74+1018); that it is simple 
and inexpensive (62-195. 64+381): and that it is ex
peditious (18-232. 212). The proceeding is analogous to 
a judicial proceeding (45-285. 47+803). It is controlled 
by the s ta tute irrespect 've of the terms of the mort
gage (19-85, 58; 45-285. 47+803). It is in derogation of 
common law (62-195, 64+381). I t is not a special pro
ceeding within the meaning of G. S. 1878 c. 88 § 9 (53-346. 
55+557). Mortgage without power cannot be foreclosed 
hereunder (128-258, 150+900). 

4. The power—Powers of sale in mortgages are not 
the creatures of the statute, but of the convention of 
the parties. Statutes merely regulate the manner of 
their execution. A par ty may g ran t a valid power of 
this kind in the absence of any s tatute either a p h o r i z 
ing its creation or regulat ing its exercise (45-285. 47+ 
803). But the s ta tute is superipr to the power. Where 
a mortgagee, foreclosing under the power, complies with 
the requirements of the statute, it is sufficient, al though 
there may be additional requirements contained in the 
mortgage (19-85. 58). And the s ta tute may have re
quirements in addition to those in the mortgage (45— 
285. 47+803). The power of sale is a part of the mort
gage and passes by an assignment of the la t ter without 
special mention (22-349: 54-1, 55+864). The transfer of 
a portion of the mortgage debt will not carry with it 
a corresponding portion of the power (33-224, 22+381). 
The authori ty conferred upon a mortgagee to foreclose 
a mortgage by advertisement is that found in the power 
of sale as tha t power appears in the instrument itself 
(48-260. 51+284). The power of sale cannot be severed 
from the legal ownersh'o of the mortgage (54-1, 55+ 
864; 73-240, 75+1047). Payment of the mortgage ex-
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