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C. 79 COSTS AND DISBURSEMENTS 9470 

CHAPTER 79 

COSTS AND DISBURSEMENTS 

9471 
~ 242 
~ 326 • 

9472 
19 — 175 
23-G.S. 8548 

9470. Agreement as to fees of attorney—Costs de
fined—A party shall have an unrestricted right to agree 
with his attorney as to his compensation for services, 
and the measure and mode thereof; but certain sums 
may be allowed to the. prevailing party for expenses 
in an action, which are termed costs. (4337) [7973] 

1. D e f i n i t i o n — T h e t e r m " c o s t s " a s u s e d in o u r s t a t u t e s 
g e n e r a l l y i n c l u d e s d i s b u r s e m e n t s (16-249, 221; 2 3 - 7 1 ; 
84-267 87+846). T h e c o s t s of t h e s t a t u t e a r e c o m m o n l y 
t e r m e d s t a t u t o r y c o s t s (32-205, 20+142). 138-291, 164+ 
980. 

2 . R i g h t to c o s t s s t a tu to ry—16-2 .49 , 221; 23-372; 34-1 , 
24+458; 46-162. 48+770. 

3 . An i n c i d e n t of t h e j u d g m e n t — C o s t s a r e a m e r e 
i n c i d e n t of t h e j u d g m e n t a n d g o a s a m a t t e r of c o u r s e 
w i t h e v e r y j u d g m e n t in a n a c t i o n of a l e g a l n a t u r e w i t h 
o u t s p e c i a l d i r e c t i o n s a n d r e g a r d l e s s of t h e r e g u l a r i t y 
o r c o r r e c t n e s s of t h e j u d g m e n t (66-74, 68+770). A j u d g 
m e n t is n o t af fected b y t h e t a x a t i o n of c o s t s u n t i l t h e y 
a r e e n t e r e d in i t (16-38, 24) . 

4 . L e g i s l a t i v e c o n t r o l — 2 9 - 4 2 5 , 13+673; 34-216, 25+347; 
63-384, 65+652). 

5- A p p l i c a t i o n t o s p e c i a l proceedings—16—249, 221; 
23-372: 46-162. 48+770. 

0. W h e n c o u r t w i t h o u t j u r i s d i c t i o n — 1 7 - 4 1 , 23 ; 30-206, 
14+897: 66-74. 68+770. 

7. S t i p u l a t i o n a s t o cos t s—18-26 , 10; 30-156, 14+794; 
124-256, 144+134. 

8. B e l o n g t o p a r t y n o t a t t o r n e y — 7 8 - 4 0 8 , 80+953, 81+ 
210. 

0. W h e n n o m ' n a l d a m a g e s r e c o v e r e d — 3 6 - 1 2 2 , 30+438; 
37-537, 35+379; 43-459, 45 '866 ; 65-540, 68+181. 

10. C o n t r a c t w i t h a t t o r n e y — 2 1 - 4 1 2 . C o u r t h a s j u r i s 
d i c t i on s u m m a r i l y t o d e t e r m i n e a g r e e m e n t a n d c o m p e l 
p a y m e n t (122-88 141+1103). See 125-357. 147+278; 1 2 8 -
356, 151+128; 128-365, 151+125; 128-392, 151+135; 131-102, 
154+962; 150-192, 184+961: 1,51-516. 187+707. W o r k m e n ' s 
c o m p e n s a t i o n a c t (154-217, 191+742). 

11. L i a b i l i t y of s t n t e — T h e s t a t e is l i a b l e fo r c o s t s 
a n d d i s b u r s e m e n t s in c iv i l a c t i o n s b r o u g h t b y it, b u t 
n o t in c r i m i n a l p r o s e c u t i o n s (95-272, 104+289). I t is no t 
l i a b l e in a c t i o n s b r o u g h t a g a i n s t i t (96-119, 104+816). 

9 4 7 1 . C o s t s in d i s t r i c t c o u r t — I n a c t i o n s c o m m e n c e d 
in t h e d i s t r i c t c o u r t , c o s t s s h a l l b e a l l o w e d a s f o l l o w s : 

T o p l a i n t i f f : ( 1 ) U p o n a j u d g m e n t i n h i s f a v o r 
o f o n e h u n d r e d d o l l a r s o r m o r e i n a n a c t i o n f o r t h e 
r e c o v e r y of m o n e y o n l y , w h e n n o i s s u e of f a c t o r l a w 
i s j o i n e d , five d o l l a r s ; w h e n i s s u e i s j o i n e d , t e n d o l l a r s . 
( 2 ) I n a l l o t h e r a c t i o n s , e x c e p t a s o t h e r w i s e s p e c i a l l y 
p r o v i d e d , t e n d o l l a r s . 

T o d e f e n d a n t : ( 1 ) U p o n d i s c o n t i n u a n c e o r d i s 
m i s s a l , five d o l l a r s . ( 2 ) W h e n j u d g m e n t i s r e n d e r e d 
i n h i s f a v o r o n t h e m e r i t s , t e n d o l l a r s . ( 4 3 3 8 ) [ 7 9 7 4 ] 

Ci ted (109-110, 123+62). 
1. W h o p r e v a i l i n g p a r t y — N o g e n e r a l r u l e c a n b e l a id 

d o w n a s t o w h o is t h e p r e v a i l i n g p a r t y ( see 14—286, 214; 
18-26, 10; 63-238, 65+457; 79-377, 82+669; 86-168. 90+376). 
124-151, 144+755; 126-219 148+273; 128-499, 151+201. 

2. On d i s m i s s a l — O n d i s m i s s a l fo r f a i l u r e to p r o v e a 
c a u s e of a c t i o n d e f e n d a n t is en t i t l ed , to o n l y five d o l l a r s 
c o s t s (44-406, 46+850. See 51-153, 53+199) W h e r e t h e r e 
i s a r e g u l a r t r i a l a n d findings of f a c t a n d c o n c l u s i o n s 
of l a w a r e m a d e on w h i c h a j u d g m e n t of d i s m i s s a l is 
e n t e r e d for d e f e n d a n t he is e n t i t l e d t o t e n d o l l a r s c o s t s 
(61-373, 63+1024). 

3. S e v e r a l p a r t i e s — I n a n a c t i o n fo r t o r t a g a i n s t s e v 
e r a l d e f e n d a n t s on a v e r d i c t in f a v o r of s o m e of t h e m 
b u t a g a i n s t o t h e r s t h o s e s u c c e e d i n g a r e e n t i t l e d t o c o s t s . 
W h e r e s e v e r a l d e f e n d a n t s w h o a p p e a r b y t h e s a m e a t 
t o r n e y u n i t e d in t h e s a m e a n s w e r a n d t h e r e is one t r i a l 
a s t o a l l , t h e y a r e e n t i t l e d j o i n t l y to s t a t u t o r y c o s t s and 
n o t s e v e r a l l y (14-286, 214). W h e r e s e v e r a l d e f e n d a n t s 
in g o o d f a i t h a p p e a r by s e p a r a t e a t t o r n e y s a n d i n t e r p o s e 
s e p a r a t e d e f e n s e s by s e p a r a t e a n s w e r s e a c h is e n t i t l e d , 
on a r e c o v e r y in h i s f avo r , to s e p a r a t e cos t s , w h e t h e r t h e 
a c t i o n is on c o n t r a c t o r fo r t o r t (57-167, 58+989; 59-258, 
61+139). 

4 . On n e w t r i a l — W h e n a n e w t r i a l is o r d e r e d , n o t h i n g 
b e i n g sa id a b o u t t h e c o s t s of t h e first t r i a l , s u c h c o s t s 
a r e r e c o v e r a b l e by t h e p a r t y w h o u l t i m a t e l y s u c c e e d s 
(4-553, 435; • 6-508. 353. See 66-74, 68+770). N e i t h e r 
s t a t u t e no r u l e of c o u r t r e q u i r e s t h e p a y m e n t of c o s t s 
a s a c o n d i t i o n of g r a n t i n g a n e w t r i a l (75-349, 77+988). 
T h e f a i l u r e of p la in t i f f to p a y c o s t s a w a r d e d a g a i n s t h i m 
in a f o r m e r a c t i o n is g r o u n d for a s t a y of p r o c e e d i n g s 
(6-53 , 14). 

5. T w o a c t i o n s t r i e d t o g e t h e r — 7 6 - 4 8 , 78+881. 
6. See in g e n e r a l — C i t e d (144-145, 174+828). 

9472. In actions for services—Double costs—When

ever any person having employed another to perform 
any labor or service, shall neglect or refuse for thirty 
days after the same is due and payment demanded to 
pay the agreed price, or the reasonable value if there 
be no agreement, and the same shall be recovered by 
action, there shall be allowed to the plaintiff, and in
cluded in his judgment, in addition to his disburse
ments allowed by law, five dollars costs if the judg
ment be recovered in a justice court and a like sum if 
the judgment be recovered in a municipal court where 
no statutory costs are now allowed in such municipal 
court in such action, and double costs in all other 
actions wherein costs are recoverable or on appeal. 
(R. L. § 4339, amended '07 c. 200 § 1) [7975] 

R e c o v e r a b l e by a s s i g n e e of l a b o r e r (55-150, 56+690). 
A l l o w a b l e o n l y w h e n c l a i m m a d e , a n d p r o v e d on t r i a l / 
(125-212, 146+361). 

9473. Disbursements—Taxation and allowance—Ir 
every action in a district court, the prevailing party 
shall be allowed his disbursements necessarily paid or 
incurred: Provided, that in actions for the recovery 
of money only, of which a justice has jurisdiction, the 
plaintiff, if he recover no more than fifty dollars, shall 
not recover any disbursements; if he recover less than 
fifty dollars, he shall pay the defendant's costs and dis
bursements, which shall be taxed and allowed by the 
clerk upon notice as in other cases, and shall be de
ducted by the clerk from the amount of plaintiff's re
covery. In case such amount exceeds plaintiff's re
covery, he shall enter judgment against plaintiff and 
in favor of defendant for the amount of such excess. 
(4340) [7976] 

1. D e f i n e d — D i s b u r s e m e n t s a r e t h e e x p e n s e s n e c e s s a r 
i ly p a i d or i n c u r r e d by t h e p r e v a i l i n g p a r t y (84-267. 87+ 
846). 135-351, 160+864; 235 F e d . 951. 

2. W i t n e s s f e e s — W h e r e w i t n e s s e s a t t e n d a n d a r e 
s w o r n , t h o u g h n o t subpoenaed , t h e i r f ee s m a y be t a x e d 
(16-329, 291). T h e f ee s of w i t n e s s e s in a t t e n d a n c e , b u t 
n o t s w o r n , a r e t a x a b l e , if t h e i r a t t e n d a n c e w a s s e c u r e d 
u n d e r a r e a s o n a b l e be l ief t h a t t h e i r t e s t i m o n y w o u l d 
or m i g h t be n e c e s s a r y or m a t e r i a l (57-167, 58+989; 76-48, 
78+881; 76-319, 79+170). If a p a r t y a c t s in good f a i t h 
w h e n r e q u e s t i n g or c o m p e l l i n g t h e a t t e n d a n c e of h i s 
w i t n e s s e s , t h e m e r e f a c t t h a t t h e i r t e s t i m o n y is i m m a 
t e r i a l o r i n a d m i s s i b l e w i l l no t d e p r i v e h i m of t h e r i g h t 
t o t a x t h e i r fees . B a d f a i t h in s u c h a c a s e w i l l n o t be 
p r e s u m e d on t h e t a x a t i o n of c o s t s be fo re t h e c l e r k ( 8 1 -
224, 83+983; 82-112, 84+732; 93-316. 101+308. See 96-37, 
104+713). If a c a u s e is s e t for t r i a l on a p a r t i c u l a r d a y 
a n d t h e i n t e r v a l i s s h o r t a n d t h e w i t n e s s e s l i ve a t a 
c o n s i d e r a b l e d i s t a n c e a p a r t y m a y k e e p t h e m in a t t e n d 
a n c e . B u t if a c o n s i d e r a b l e t i m e i s to e l a p s e be fo re t h e 
d a y of t r i a l a n d t h e w i t n e s s e s J i v e b u t a s h o r t d i s t a n c e 
f r o m t h e p l a c e of t r i a l a p a r t y c a n n o t c h a r g e for t h e m 
on d a y s w h e n t h e y a r e n o t n e e d e d (2-67, 55). An a t 
t o r n e y in a c a u s e i s n o t e n t i t l e d to a f ee fo r a t t e n d i n g 
a s a w i t n e s s . A p a r t y to t h e a c t i o n is e n t i t l e d to fees 
a s a w i t n e s s o n l y w h e n h e a p p e a r s so le ly a s a w i t n e s s 
for o t h e r p a r t i e s (14-286, 214). T h e fees of a p a r t y ' s 
o w n w i t n e s s e s s h o u l d n o t be t a x e d a g a i n s t h i m (10-220, 
175: 12-216, 137). 132-478, 157+592. 

3 . M i s c e l l a n e o u s d i s b u r s e m e n t s — T h e e x p e n s e of p r o 
c u r i n g n e c e s s a r y d o c u m e n t a r y e v i d e n c e i s t a x a b l e a s a 
g e n e r a l r u l e (2-67, 55; 14-286. 214; 24-450) . T h e foes 
of n o t a r i e s in t a k i n g d e p o s i t i o n s fo r u s e on t h e t r i a l 
a r e t a x a b l e (24-450) . T h e e x p e n s e of p r o c u r i n g a c o p y 
of t h e s t e n o g r a p h e r ' s n o t e s fo r use on a m o t i o n for a 
n e w t r i a l m a y be t a x e d if a n e w t r i a l is g r a n t e d w i t h t h o 
c o s t s of t h e m o t i o n (27-280. 6+791, 7+144; 51-249, 53+647, 
653). W h e r e t h e r e w e r e t h r e e t r i a l s in a c a u s e , e a c h 
r e s u l t i n g in a v e r d i c t fo r plaintiff , w h o h a d p a i d t h e j u r y 
fee in e a c h t r i a l , i t w a s he ld p r o p e r to t a x a l l t h e fees 
on t h e e n t r y of j u d g m e n t on t h e l a s t v e r d i c t (66-281 , 68+ 
1080). F e e s of t h e sheriff for s e r v i n g a s u b p o e n a a r e t a x 
a b l e a l t h o u g h t h e w i t n e s s cou ld n o t b e f o u n d (23—458). 
W h e n t h e s a m e p e r s o n s a r e d e f e n d a n t s in d i f f e r en t 
a c t i o n s a n d i n c u r a j o i n t e x p e n s e for d o c u m e n t a r y e v i 
d e n c e n e c e s s a r y for t h e i r defense ' in s e v e r a l a c t i o n s , and 
u s e t h e s a m e in s u c h a c t i o n s , t h e y m a y c h a r g e s u c h e x 
p e n s e a s a d i s b u r s e m e n t in e i t h e r a c t i o n , a s t h e i r e l e c 
t ion , p r o v i d e d s u c h c h a r g e i s m a d e on one a c t i o n o n l y 
(14-286, 214) . F e e s of sher i f f on e x e c u t i o n u n d e r a 
p r i o r j u d g m e n t (23-458) . 

See 124-364. 145+115: 128-153, 150+623. 
Ci ted (129-495, 152+869; 130-20, 153+113). 
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CV79 COSTS AND DISBURSEMENTS; § 9474 

As par t of sentence (149-435, 183+961). Not allowable 
upon interlocutory motions, but abides final result (152-
400, 189+124). 

4. When justice has jurisdiction—Where the damages 
claimed exceed the jurisdiction of a just ice of the peace 
a successful plaintiff is entitled to his costs and .dis
bursements al though he recovers fifty dollars or less (20— 
418. 370; 36-122. 30+438; 57-37, 5S+868. See S-*61, 401; 
28-156, 9+635). 

9474. Several actions—Costs, how allowed—When 
several actions are brought on one instrument, or io r 
the same cause of action, against several parties who 
might have been joined as defendants in the same 

. action, costs shall be allowed to the plaintiff in but 
one of such actions, to be selected by him, if at the 
commencement of such action the defendants in the 
other actions were openly within the state; but plain
tiff's disbursements may be allowed as provided in 
§ 9473. (4341) [7977] 

124-364, 145+115. supra. 124-526, 144+1134. 
9475. In equitable actions—Several defendants—In 

equitable actions, costs may be allowed or not, and, 
if allowed, may be apportioned between the parties on 
the ,same or adverse sides, in the discretion of the 
court. When there are several defendants not united 
in interest, and making separate defences by separate 
answers, and plaintiff fails to recover judgment against 
all, the court may award costs to such defendants as 
have judgment in their favor, or any of them. (4342) 
[7978] 

Costs discretionary (19-383, 329). Disbursements a 
mat ter of r ight (32-205, 20+142). 

Cited (144-145, 174+828). 
9476. In action on judgment—Costs shall not be 

allowed to plaintiff in an action upon a domestic judg
ment between the same parties, unless such action was 
brought with previous leave of the court for cause 
shown; but this shall not apply to an action upon 
the judgment of a justice brought in another county, 
or in the same county where the summons was not 
served upon all the defendants, or in case of the death 
of a party, or the death, resignation, incapacity to 
act, or removal from the county of the justice, or the 
loss of his docket. (4343) [7979] 

9477. Interest on verdict, etc.—When the judgment 
is for the recovery of money, including a judgment for 
the recovery of taxes, interest from the time of the 
verdict or report until judgment is finally entered shall 
be computed by the clerk and added thereto. (R. L. 
§ 4344, amended '09 c.371 § 1) [7980] 

72-266. 75+380; 90-336, 96+915. 
Prior to 1909 did not apply to judgments for taxes 

(107-52, 119+427). 
9478. Taxat ion—Object ions and appeal—Costs and 

d i sbursements shall be t axed and allowed in t he first 
ins tance by the clerk, upon two days ' notice by e i ther 
par ty , and inserted in the judgment . The disburse
ments shall be s ta ted in detai l and verified by affidavit, 
which shall be filed, and a copy of such s t a t emen t and 
affidavit shall be served wi th the notice. The p a r t y 
objecting to any i tem shall specify in wr i t ing the 
ground thereof, and in case of appeal the same shall 
be certified to t he cour t by the clerk; and t h e ' a p p e a l 
shal l be heard upon e igh t days ' notice, and determined 
upon the objections so certified, and no other . (4345) 
[7981] 

1. Time—Ordinarily costs are taxed before the entry 
of judgment but this is not indispensable. Costs prop
erly consti tute a par t of the judgment, and, unless they 
are waived or released by the prevailing party, he is 
entitled to have them included in the judgment as of 
right. A judgment is not perfected until the costs are 
inserted (45—517, 48+404). And hence1 the time to appeal 
does not run against the defeated par ty until they are 
properly taxed and included in the judgment (37-461, 35+ 
270; 81-228, 83+836). But as respects the lien or validity 
of a judgment the omission to include costs or the in
sertion therein of costs taxed without notice is an 
i r regular i ty merely. A par ty may enter and docket his 
judgment so as to secure a lien without wai t ing to give 
notice of taxation of costs, and, on a re-taxation, the 
record may be amended, and., if the costs are reduced, 
the amount of such reduction may be indorsed on the 

execution if previously issued (16-38, 24; 37-461, 35+270; 
45-517, 48+404). 

3. Notice—If a par ty has appeared he is entitled to 
notice al though he is in default for want of an answer 
(61-534, 63+1111). A judgment for costs entered without 
notice or on insufficient notice is merely i r regular and 
subject to correction on motion (52-6, 53+1016; 64-46, 
65+931). 

3. Affidavit of disbursements—A par ty must show by 
his affidavit tha t disbursements claimed are properly 
taxed. The affidavit should s ta te the number of days' 
attendance of each witness and the dates (2-67. 55). I t 
he claims travel ing fees for witnesses his affidavit should 
state the place of res'dence of each witness the number, 
of miles they respectively traveled as such witnesses for 
the purpose of going from such place of residence to 
the place of t r ia l and re turning therefrom (35-297. 28+ 
921; 54-32, 55+815). If witnesses are in at tendance bu t 
not sworn an affidavit merely s ta t ing tha t they were 
"necessary and material" is insufficient. The affidavit 
must show the necessity of having them in at tendance. 
It may be made after objection is raised (32-53, 19+81; 
76-319. 79J-170: 96-37. 1044-713). 

4. Specification of objections—14-286, 214; 17-32, 16; 
76-48, 78'881: 82-112. 84+732. 

5. Appeal to district court—When costs are allowable 
In the discretion of the court the court exercises i ts dis
cretion in that (regard when it affirms on appeal the 
taxat ion of such costs by the clerk (8-451. 401). Where 
the clerk improperlv taxes costs wlrch are only tax
able on apnlicatinn to the court the i r regular i ty is cured 
by the subseauent affirmance of the taxation bv the 
court on aoppal (23-458). In passing oh the nropriety of 
disbursements the court is not confined to the affidavits, 
presented but may act on its own knowledge of the pro
ceedings (57-443. 451, 59J-534). 

9479. On motion, demurrer, etc.—Costs may be 
allowed on motion, demurrer, or appeal from taxation 
of costs, in the discretion of the court or judge, not 
exceeding ten dollars, and may be absolute, or directed 

"to abide the event of the action. (4346) [7982] 
Costs allowed a par ty on motion may be included in 

the costs allowed on entry of final judgment (24-450; 
80-146, 83+1118). On motion for new t r ' a l (4-553. 435; 
6-508. 353. 26-104. 1+824) On motion to open a judg
ment (37-128, 33+546). Held-imposed as terms and not 
as costs under this section (77-543. 80+700). 

9480. Against guardian of infant plaintiff—When 
costs or disbursements are adjudged against an in
fant plaintiff, the guardian by whom he appears in 
the action shall be responsible for them, and judgment 
therefor may be entered against both infant and guard
ian. (4347) [7983] 

127-533. 148+1096. 
9481. To defendant af ter t ender—Whenever , in an 

action on contract , express or implied, t he defendant 
alleges in his answer t h a t before t he commencement 
of the action he tendered to the plaintiff the full amount 
to which he w a s enti t led, and the reupon deposi ts in 
cour t for t he plaintiff the amoun t so tendered, and the 
al legation is found t rue , t he defendant shall be entit led 
to costs and d isbursements . (4348) [7984] 

9482. Chargeable on e s t a t e or fund—In an action 
prosecuted or defended by an executor , admin is t ra to r , 
t ru s t ee of an express t r u s t , or person express ly au thor 
ized by s t a tu t e , costs and d isbursements m a y be r e 
covered as in an action by and aga ins t a person prose
cu t ing or defending in his own r igh t . B u t t h e same 
shall be made chargeable only upon t he es ta te , fund, 
or p a r t y represented, unless t he cour t shall direct the 
same to be paid by the plaintiff or defendant person
ally, for m i s m a n a g e m e n t or bad fa i th in t he act ion; 
but no costs or d isbursements a re recoverable a g a i n s t 
an executor or admin i s t r a to r unless i t a p p e a r s t h a t 
the demand was first presented to him, verified by oath , 
and paymen t demanded. (4349) [7985] 

Liability of adminis trator (29-295, 13+131). 
G. S. 1894 § 5509 cited (99-493, 110+2). 120-427, 139+941: 

122-531, 142+200. -

9483. Rela tor enti t led to , and liable for, cos t s— 
Whenever an action or proceeding is ins t i tu ted in t he 
n a m e of the s t a t e on t he re la t ion or pet i t ion of a n y 
citizen, such re la to r or pet i t ioner is enti t led to , and 
liable for, costs and d isbursements in t he same cases 
and to the same ex ten t as if such action or proceeding 
had been ins t i tu ted in his own name. (4350) [7986] 

67-51, 69+609, 908. Does not apply to at torney general, 

' 9483 , 
| 226n\v 401 • 
. 22Hnvr 709 ' 

1312 

                           
MINNESOTA STATUTES 1923



0. 79 COSTS AND DISUUUSEME-XTS § 1)484 

9485 
04-NW 955 

848.5 
289 

i 9486 . 
i 239nw 252 , 
I 240nw 354i 1 Sup. Court i 1 Rule 10 < 

where he institutes proceeding's in his official capacity 
(113-452, 130-1-539). 

9484. On appeal from justice—In civil actions tried 
before a justice of the peace, if the plaintiff appeals 
from a judgment in his favor, and does not recover in 
the appellate court a greater sum as damages than in 
the former trial the defendant shall be entitled to 
costs and disbursements; if the defendant appeals, and 
the amount of plaintiff's recovery before the justice is 
reduced one-half or more, the defendant shall be en
titled to costs and disbursements. In all other cases 
of appeal from the judgment of a justice in such ac
tions, the successful party shall be, entitled to costs 
and disbursements. In comparing the sums recovered 
by the two judgments, the interest accrued on plaintiff's 
demand after the first judgment shall not be con
sidered. (4351) [7987] 

27-29, 6+407; 29-86 , . 12+1.46; 51-341. 53+644; 55-157. 56+ 
592; 78-520, 81+520; 80-438, 83+383; 8 i - 3 8 1 , 84+124; 122-55, 
141+812. 

9485. In criminal proceedings—In all criminal ac
tions? upon conviction of defendant, in addition to the 
punishment prescribed and as a part of the sentence, 
the court may adjudge that defendant shall pay the 
whole or any part of the disbursements of the prosecu
tion; and payment thereof may be enforced in the same 
manner as the sentence, or by execution against prop
erty. When collected, such disbursements shall be paid 
into the treasury of the county where conviction was 
had, but this shall not interfere with the payment of 
officers', witnesses', or jurors' fees. (4352) [7988] 

71+687; 84-267, '87+846; 90-348. 97+101. 
supreme court (98-351, 108+-470). 149-433', 183+ 

68 
I n 

960. 

-500, 
t h e 

9486. Supreme court—Costs and disbursements— 
Costs in the supreme court may be allowed, in the' 
discretion of the court, as follows: 

1. To the prevailing party, upon a judgment in his 
favor on the merits, not^exceeding twenty-five dollars. 

2. Upon dismissal, not exceeding ten dollars. 
In all cases the prevailing party shall be allowed his 

disbursements necessarily paid or incurred. (4353) 
[7989] 

1. S t a t u t o r y — 4 9 - 5 7 , 87, 51+629, 52+26. See 46-162, 
48+770; 117-434, 136+275; 117-528, 136+280. 153-239, 190+ 
56. 

2. IVo c o s t s t o d e f e a t e d p a r t y — 4 9 - 5 7 . 88, 51+629, 52+26. 
3. AVho i s p r eva i l i ng : p a r t y — W h e n t h e c o u r t r e v e r s e s , 

o v e r r u l e s or modif ies t h e j u d g m e n t o r o r d e r f r o m w h i c h 
t h e a p p e a l is t a k e n t h e a p p e l l a n t is t h e p r e v a i l i n g p a r t y 
a n d e n t i t l e d t o c o s t s in t h e a b s e n c e of s p e c i a l c i r c u m 
s t a n c e s r e n d e r i n g t h e a p p e a l i m p r o p e r (1—134, 110; 1—401, 
289; 2-323, 277; 8-202, 172; 30-132, 14+578; 46-548, 49+323, 
646). "Where s e v e r a l p l a in t i f f s o r d e f e n d a n t s j o i n in a n 
a p p e a l a n d t h e j u d g m e n t o r o r d e r is modif ied a s to s o m e 
of t h e a p p e l l a n t s a n d a f f i rmed a s t o o t h e r s , t h e r e s p o n d 
e n t is e n t i t l e d to c o s t s andi d i s b u r s e m e n t s a g a i n s t t h o s e 
a s t o w h o m i t is a f f i rmed a n d t h o s e a s to w h o m i t is 
modif ied a r e e n t i t l e d to c o s t s a n d d i s b u r s e m e n t s a g a i n s t 
t h e r e s p o n d e n t (30-132, 14+578). W h e n j u d g m e n t is in 
f a v o r of s o m e a n d a g a i n s t o t h e r p a r t i e s (49—57, 86, 51+ 
629, 52+26). 

124-154, 144+756. 
P a r t i t i o n s u i t (135-135, 160+496).-

S e v e r a l p r e v a i l i n g : p a r t i e s — W h e r e t h e r e a r e s e v e r a l 
p r e v a i l i n g p a r t i e s e a c h i s e n t i t l e d to c o s t s e x c e p t w h e r e 
s e v e r a l a p p e a r b y t h e s a m e a t t o r n e y or a t t o r n e y s , in 
w h i c h c a s e b u t one 'bill c a n be a l l o w e d (51-364, 53+653, 
1017). 132-74, 155+1065, 156+1. 

.1. A p p e a l f r o m j u d s r m e n t a n d o r d e r — 47-31)9, 50+360. 
6. B a s t a r d y p r o c e e d i n g s — 7 3 - 1 0 1 , 75+893. 
7. V i o l a t i o n s of c i t y o r d i n a n c e s — 5 0 - 1 2 8 , 52+387, 531. 
8. D i s c r e t i o n a r y — W l i e n n o t a l l o w e d — C o s t s a r e n o t a. 

m a t t e r of r i g h t b u t r e s t in ' t h e d i s c r e t i o n of t h e c o u r t . 
T h e y a r e n o t a l l o w e d if t h e a p p e a l w a s i m p r o p e r u n d e r 
t h e c i r c u m s t a n c e s . T h e y 'have been w i t h h e l d w h e r e a. 
c a s e w a s i m p r o p e r l y s e t d o w n for o r a l a r g u m e n t in 
v i o l a t i o n of r u l e 15 (63-1.10, 65+257; 72-332. 75+591; 7 3 -
368, 76+47; 74-337. 77+231: 74-402, 77+220; 78-520, 81+520; 
79-464, 82+1118; 80-331, 83+189; 84-372. 87+940; 86-155,, 
90+382); w h e r e p a p e r book a n d b r i e f w e r e n o t filed 
t h r e e d a y s be fo re t h e a r g u m e n t a s r e q u i r e d by r u l e 9 
(61-63, 63+245; 65-347, 68+47); w h e r e t h e a m o u n t in 
vo lved w a s s m a l l a n d t h e p r e v a i l i n g p a r t y s e c u r e d a, 
r e v e r s a l m a i n l y by h a v i n g i n d u c e d t h e c o u r t to e x c l u d e 
c o m p e t e n t e v i d e n c e (61-109, 63+252); w h e r e a n o r d e r 
o v e r r u l i n g a d e m u r r e r w a s r e v e r s e d b u t a d m i s s i o n s 
w e r e m a d e a t t h e a r g u m e n t s h o w i n g a l i a b i l i t y (62-141. 
64+148; 63-110, 65+257); w h e r e a n o r d e r s u s t a i n i n g a 
d e m u r r e r w a s r e v e r s e d "but t h e r e w a s l i t t l e m e r i t in 

t h e c a u s e of a c t i o n se t u p in t h e c o m p l a i n t (61.-528, 63+ 
1114) ; w h e r e a n o r d e r d e n y i n g a n e w t r i a l w a s a f f i rmed 
b u t w i t h d i r e c t i o n s t o t h e l o w e r c o u r t to a l l o w t h e com
p l a i n t to be a m e n d e d to c o n f o r m to t h e f a c t s p r o v e d , 
t h e r e h a v i n g been no a p p l i c a t i o n for l e a v e to a m e n d 
on t h e t r i a l , a l t h o u g h o b j e c t i o n t o t h e v a r i a n c e w a s 
m a d e by t h e d e f e n d a n t (64-505, 67+637); w h e r e t h e r e w a s 
n o s u b s t a n t i a l e r r o r in t h e j u d g m e n t (1—134, 110) ; w h e r e 
a n o r d e r o v e r r u l i n g a d e m u r r e r "was r e v e r s e d b u t i t w a s 
c o n s i d e r e d t h a t t h e d e m u r r e r w a s u n n e c e s s a r y . f o r t h e 
p r o t e c t i o n of a n y of d e f e n d a n t ' s s u b s t a n t i a l r i g h t s ' ( 6 2 -
3, 63+1038); w h e r e t h e c o u r t w a s of t h e o p i n i o n t h a t t h e 
l i t i g a t i o n w a s n e e d l e s s a n d w o u l d p r o v e f ru i t l e s s . ( 6 2 -
372, 64+927); w h e r e t h e c a s e w e n t off on a n i m p o r t a n t 
q u e s t i o n of p r a c t i c e no t o n l y n e w b u t diff icul t (28-381, 
10+209); w h e r e t h e o n l y q u e s t i o n i n v o l v e d w a s t h e r i g h t 
t o c o s t s in- t h e c o u r t be low a n d e a c h p a r t y i m p r o p e r l y 
p r o c e e d e d w i t h t h e a p p e a l i n s t e a d of a p p l y i n g p r o m p t l y 
to h a v e i t d i s m i s s e d (60-501, 62+1133); w h e r e t h e a m o u n t 
i n v o l v e d w a s l e s s t h a n t e n d o l l a r s a n d no i m p o r t a n t 
q u e s t i o n s w e r e i n v o l v e d (40-415, 42+289; 62-372, 64+927; 
74-20, 76+949); w h e r e t h e o n l y e r r o r in t h e j u d g m e n t 
w a s t h e i n c l u s i o n of c e r t a i n t r i f l i n g c o s t s (76-319, 79+ 
170) ; w h e r e a n o r d e r w a s a f f i rmed on g r o u n d s n o t u r g e d 
b y r e s p o n d e n t (47-250, 50+77; 84-353, 87+944); w h e r e t h e 
dec i s i on w e n t off on a p o i n t n o t c l e a r l y m a d e by t h e a p 
p e l l a n t a n d w a s p r o b a b l y n o t c o n s i d e r e d b y t h e t r i a l 
c o u r t (80-488, 83+446); w h e r e t h e a p p e l l a n t f a i l ed to 
cal l t h e a t t e n t i o n of t h e t r i a l c o u r t to t h e . f a c t t h a t t h e . 
d a m a g e s a s s e s s e d by t h e c o u r t w e r e m o r e t h a n a u t h o r 
ized b y t h e c o m p l a i n t (72-76, 74+1024); w h e r e t h e d e 
f e a t e d p a r t y w a s jus t i f i ed in r e l y i n g on a f o r m e r d e 
c i s ion of t h e c o u r t (41-25, 42+548); w h e r e t h e a p p e a l 
w a s on a t r i f l i ng q u e s t i o n of p l e a d i n g (89-442, 95+306; 
153-470, 190+983). 

9. D i s b u r s e m e n t s a l l o w a b l e — T h e a p p e l l a n t , if t h e 
p r e v a i l i n g p a r t y , i s e n t i t l e d t o t a x d i s b u r s e m e n t s for 
c e r t i f y i n g a n d p r i n t i n g s u c h m a t t e r a s is r e a s o n a b l y 
n e c e s s a r y to p r e s e n t h i s a s s i g n m e n t s of e r r o r , a l t h o u g h 
h e does n o t p r e v a i l on a l l of t h e m (88-485. 93+8961'. 
W h e r e a bil l of e x c e p t i o n s o r c a s e is p r e p a r e d for 
andi u s e d on a m o t i o n for a n e w t r i a l w h i c h i s g r a n t e d , 
w i t h c o s t s of m o t i o n , t h e e x p e n s e of p r e p a r i n g t h e s a m e 
i s n o t t a x a b l e a s a d i s b u r s e m e n t in t h e s u p r e m e c o u r t 
on a n a p p e a l f r o m t h e o r d e r g r a n t i n g a n e w t r i a l . B u t 
w h e r e a bi l l of e x c e p t i o n s or c a s e M s p r e p a r e d e x c l u s i v e 
ly for u s e on a p p e a l a n d is in f ac t so used t h e e x p e n s e s 
i n c u r r e d m a y be t a x e d in t h e s u p r e m e c o u r t (27—280, 
6+791, 7+144; 51-249, 53+547, 653; 92-415, 100+104, 362) . 
W h e n s e v e r a l c a s e s , i n v o l v i n g p r e c i s e l y t h e - same q u e s 
t ion , a r e b r i e f e d a n d a r g u e d t o g e t h e r a s one a n d 'by t h e 
s a m e counse l , on r e c o r d s d i f f e r ing m e r e l y in n a m e s , 
d a t e s a n d a m o u n t s , c o u n s e l fo r a p p e l l a n t is b o u n d to a s k 
t h e c o u r t t o d i s p e n s e "with t h e p a p e r b o o k in each c a s e 
a n d t h e e x p e n s e for p r i n t i n g o n l y one w i l l 'be a l l o w e d 
(56-424. 57+1066. 59+191; 88-4. 92+464). T h e e x p e n s e of 
p r i n t i n g u n n e c e s s a r y a n d i m m a t e r i a l m a t t e r w i l l n o t 
b e a l l o w e d (4-552, 434; 45-471, 484.1, 526; 46-548, 49+323. 
646: 65-439. 68+72: 8S-485. 93+896). U n l e s s p a p e r s a r e 
p r i n t e d a s r e q u i r e d by r u l e of c o u r t t h e cos t of p r i n t 
i n g t h e m c a n n o t b e r e c o v e r e d (5—522, 416). Ob jec t ion 
t h a t a n e x c e s s i v e p r i c e w a s p a i d fo r p r i n t i n g t h e p a p e r 
b o o k w i l l n o t be c o n s i d e r e d in t h e a b s e n c e of a n affi
d a v i t (45-471, 48+1. 526). If a br ie f c o n t a i n s i m p r o p e r 
r e f l e c t i ons on t h e t r i a l c o u r t t h e e x p e n s e of p r i n t i n g 
wi l l n o t be a l l o w e d (66-49, 68+462). 1903 c. 239 a u t h o r 
ized t h e t a x a t i o n -by a. p r e v a i l i n g A p p e l l a n t of s u c h 
r e a s o n a b l e s u m a s m a y h a v e b e e n n a ' d to a s u r e t y Com
p a n y fo r an a p p e a L bond (92-415. 100+104. 362). A p p o r 
t i o n m e n t on c r o s s - a p p e a l s (98-198, 108+7. 803). See 
124-191. 144+768. 1135: 127-312. 14!)J-955:' 127-467. 149+ 
940; 128-130. 150+620; 128-539. 151+1102; 134-155, 156+780, 
158+820; 159+564. No s t a t u t o r y c o s t s a l l o w e d (151-558, 
186+688; 1.53-239, 190+56). 

9487. Additional allowance—Costs, when paid—In 
an action for the recovery of money only, the court, if 
of opinion that the appeal was taken merely for delay, 
may allow plaintiff, in addition to costs and disburse- v 
ments, not more than three per cent, of the judgment <. 
in the trial court. Except when otherwise ordered by 
the court, the losing party shall pay the costs and dis
bursements before he shall be entitled to a remittitur, 
or to proceed further in the trial court: Provided that, 
if it shall appear to the satisfaction- of the court that 
he is unable to pay such costs in full, it shall grant a 
remittitur upon payment of the clerk's fees only, and 
thereupon he may proceed in the trial court. (4354) 
[7990] 

A p p e a l fo r d e l a y (40-394. 42+87; 51-343, 53+645; 55-414, 
•57+141; 57-140. 58+872). P a y m e n t a s c o n d i t i o n of r e m i t 
t i t u r (72 -1 , 80+366). Ci ted (112-250, 127+923). I n a p p l i 
c a b l e to r e c e i v e r u n l e s s i t a p p e a r s t h a t c r e d i t o r s a r e 
u n a b l e t o p a y (122-531, 142+200). T h r e e p e r c e n t p e n 
a l t y (134-465. 157+327). See a l s o (139-466, I66+1081;- 0488-89 
141-223, 169+804). 206-NW 38 

9488. Security for costs—When an action is begun 
in the district court by a plaintiff who is committed 048S-S0 
for a crime, or is a non-resident or a foreign corpor- Nfo-M I 
ation, or when such action is brought into the district 
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C. 80 AITEALS IN CIVIL ACTIONS 9489 

court on appeal by defendant, such plaintiff shall file 
a bond to the clerk, before service of summons, or in 
case of appeal within five days after perfecting the 
same, in the sum of at least seventy-five dollars, con
ditioned for the payment of all costs and disburse
ments that may be adjudged against him. If, after 
the commencement of the action or the taking of an 
appeal, all parties plaintiff therein become non-resi
dents, or the sureties on the bond remove from the 
state or become insolvent, the court, on motion, may 
require such bond, or an additional bond, to be filed, 
conditioned as aforesaid; but this section shall not 
apply to any action brought for the recovery of wages 
or claims for personal services. (4355) [7991] " 

G. S. 1894 § 5518 c i t ed (100-76, 110+341). 

9489. Neglect to file security—Prosecution of bond 
—Whenever any party shall commence an action with
out filing a bond, or fail to provide an additional bond 
when so required, the court, on motion of defendant, 
may order a stay of all proceedings in such action, or 
a dismissal thereof at the cost of the attorney com
mencing the same. Whenever judgment is entered 
against any party who has given security as required, 
and the costs and disbursements adjudged against him 
remain unpaid in whole or in part for ten days, such 
bond may be put in suit and prosecuted to final judg
ment. (4356) [7992] 

4 3 - 2 9 5 , 4 5 + 4 4 4 . 
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9490. Appeal from district court—A judgment or 
order in a civil action in a district court may be re
moved to the supreme court by appeal, as provided in 
this chapter, and not otherwise. (4357) [7993] 

Application to special proceedings (12-388, 269: 24-
313; 27-14. 6+401: 35-404. 29+161: 91-404, 98+98). Right 
of state to appeal (107'-506. 121+395). 

9491. Title of action on appeal—The party appeal
ing shall be known as the appellant, and the adverse 
party as the respondent; but the title of the action 
shall not be changed in consequence of the appeal. 
(4358) [7994] 

, ' 9492. Requisites of appeal—An appeal shall be 
jmade by the service of a notice in writing on the ad
verse party, and on the clerk with whom the judgment 
or order'appealed from is entered, stating the appeal 
from the same, or some specific part thereof. To 
render the appeal effective for any purpose the party 
appealing shall, within the time provided by law for 
taking such appeal, file said notice together with the 
bond on appeal wikh the clerk of the lower court, and 
at the time of filing such notice and bond, such ap
pellant shall deposit with the clerk the sum of $15, of 
which ten dollars shall be transmitted to the Clerk of 
the Supreme Court as provided in section 7996, General 
Statutes 1913 [9493], as and for the filing fee re
quired in the Supreme Court by chapter 177, Laws 
1915, and the remainder retained by the clerk of the 
court below as and for the fee provided in section 
5756, General Statutes 1913, subdivision 50 [6987]. 
Whenever a party, in good faith, gives notice of ap
peal from a judgment or order, and omits, through 
mistake, to do any other act necessary to perfect 
the appeal, or to stay proceedings, the court may 
permit an amendment on such terms as may be just. 
(R. L. '05 § 4359, G. S. '13 § 7995, amended '17 c. 66 
§ 2) 

l ; O n e n o t i c e of a p p e a l f r o m s e v e r a l orders—92—143, 
99+638. 

2. C o n t e n t s of n o t i c e — M u s t c o n t a i n a d e s c r i p t i o n of 
t h e o r d e r o r j u d g m e n t (8-188, 160; 25-272: 37-445, 35+ 
264; 46-237, 48+1022). On a p p e a l by g u a r d i a n a d l i t e m 
(25 -39) . 

124-361, 145+114; 127-105, 149+3. 
it. On w h o m s e r v e d — M u s t be s e r v e d on e a c h a d v e r s e 

p a r t y a s to "whom i t is s o u g h t to r e v i e w a n y o r d e r o r 
j u d g m e n t , a l t h o u g h he did n o t a p p e a r in t h e p r o c e e d i n g 
o r a c t i o n in t h e d i s t r i c t c o u r t (57-325, 59+308; 60-82, 61+ 
902; 66-185, 68+834; 74-8, 76+790. See 78 -408 . 80+953, 81+ 
210) . A p a r t y n o t s e r v e d is n o t b e f o r e t h e s u p r e m e 
c o u r t (84-30, 86+767). A n a p p e a l m a y be t a k e n a g a i n s t 
a co-pla, intiff o r c o - d e f e n d a n t a n d n o t i c e of a p p e a l 
s h o u l d be s e r v e d on t h e m a s w e l l a s on t h e o p p o s i t e ' 
p a r t y (49-57, 52+26). 

4. S e r v i c e on c l e r k — 9 - 2 3 2 , 217; 32-434, 21+471; 46-343, 
49+54. 

5. Se rv i ce on n t t o r n e v — 3 2 - 4 4 3 , 21-1.474. 
O. A m e n d m e n t — 8 7 - 2 0 5 , 91+756, 92+331; 141-81, 169+476, 

597. 
7. W a i v e r of n p p e a l — A p p e a l f r o m o r d e r s e t t i n g a s i d e 

s e r v i c e of s u m m o n s , he ld n o t w a i v e d by s u b s e q u e n t p e r 
sona l s e r v i c e p e n d i n g a p p e a l : n o r did s u c h s e rv i ce r e n d e r 
v a l i d i t y of t h e f irs t m o o t a u e s t i o n (108-62. 121+212). 

S. See in Rene rn i—(134-148 , 156+780; 158+820, 159+564). 
9493. Return to Supreme Court—Upon an appeal 

being perfected, the clerk of the court appealed from 
shall immediately transmit to the clerk of the supreme 
court the ten dollar fee prescribed by section 7995, Gen
eral Statutes 1913 [9492], together with a certified 
copy of the notice and bond upon appeal, and the 
filing thereof shall vest in the supreme court juris
diction of the cause. Upon the filing of such return 
the supreme court may fix the time within which the 
printed record and briefs shall be served and filed, and 
also set a date for the argument of the questions pre
sented by the appeal. Upon request of either party, 
the clerk of the court appealed from shall at the time 
required by the rules of the supreme court transmit 
to the clerk of the supreme court the original record, 
judgment roll, settled case, or bill of exceptions, and 
such exhibits as may be on file in his office, the same 
to remain in the supreme court for its use until the 
case is disposed of and then returned to the clerk of 
the court appealed from. (R. L. § 4360, amended '13 
c. 55 § 1; '17c . 66 § 3) [7996] 

M e m o r a n d u m , n o t m a d e p a r t of o r d e r g r a n t i n g n e w 
t r i a l (107-457, 120+749). R e v i e w of r e c o r d o n l y w h e n 
a u t h e n t i c a t e d (122-43, 141+806). R u l i n g r e v i e w a b l e 
o n l y w h e n d o c u m e n t af fected is in r e c o r d (123-214. 143+ 
357). S e t t l e m e n t of c a s e a f t e r a p p e a l a n d d e n i a l of n e w 
t r i a l ; r u l e u n c h a n g e d (127-533, 149+550). C o r r e c t i o n of 
m i s t a k e in m a k i n g tip r e c o r d c a n n o t b e h a d on ex p a r t e 
a p p l i c a t i o n , fo r r e h e a r i n g (132-442, 157+991). R u l i n g r e 
v i e w a b l e a s t o e x c l u d e d r e c o r d o n l y on r e t u r n to a p 
p e l l a t e c o u r t (135-234, 160+787). O r d e r n o t in r e c o r d 
(135-480, 160+486; 141-79, 169+476. 597). 

9494. Powers of appellate court—Upon an • appeal 
from a judgment or order, the appellate court may re
verse, affirm, or modify the judgment or order ap
pealed from in the respect mentioned in the notice of 
appeal and as to any or all of the parties, and, if 
necessary or proper, may order a new trial. When 
the judgment is reversed or modified, the appellate 
court may make complete restitution of all property 
and rights lost by the erroneous judgment. (4361) 
[7997].' 

P r i o r t o a m e n d m e n t — O n j o i n t a p p e a l by s e v e r a l t h e 
c o u r t m a y r e v e r s e , aff i rm or m o d i f y t h e j u d g m e n t o r 
o r d e r a s t o a n y or a l l t h e p a r t i e s (28-314, 9+863). Modi -
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