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8336. Dwelling place exempt — Exceptions—The 
house owned and occupied by "a debtor as his dwelling 
place, together with the land upon which it is situated 
to- the amount hereinafter limited and denned, shall 
constitute the homestead of such debtor and his fam
ily, and shall be exempt from seizure or sale under 
legal process on account of any debt not lawfully 
charged thereon in writing, except such as are in
curred for work or materials furnished in the con
struction, repair, or improvement of such homestead, 
or for services performed by laborers or servants. 
(3452) [6957] 

1. N a t u r e — A h o m e s t e a d is t h e p l a c e of r e s i d e n c e or 
d w e l l i n g of i t s o w n e r . I t i n c l u d e s t h e h o u s e in w h i c h 
t h e o w n e r l i v e s a n d t h e c u s t o m a r y a p p u r t e n a n c e s of a 
h o u s e (10-154, 124; 15-116, 87; 2 1 - 1 0 1 ; 27-156, 6+618; 
27-406, 7+824; 29-18, 11+119; 51-360, 53+805). I t is n o t 
t h e i n t e r e s t o r t i t l e of t h e c l a i m a n t (27-406, 7+824). 

3 . O b j e c t an i l p o l i c y of s t a t u t e — 2 - 9 0 , 72; 7-513, 419; 
2 1 - 1 * 1 ; 27-156, 6+618; 89-247, 94+677. 

H. A c t u a l o c c u p a n c y a s b o r n e essent ial—5—333. 264; 7— 
513,. 419: 8-309. 272; 10-154, 124; 15-116. 87: 21-299; 2 3 -
435; 25-183; 28-13, 8+830; 47-13, 49+390; 71-108, 73+639. 

4. IVo l i m i t t o v a l u e — 1 1 - 4 7 5 . 354; 21-299; 39-244. 39+ 
321; 41-227, 43+52; 59-415, 61x456; 69-24, 71+919; 112-512, 
128+833. 

!». No l i m i t a t i o n s on u s e — I f t h e p r o p e r t y is a c t u a l l y 
u s e d a s a h o m e i t m a y be u s e d for o t h e r p u r p o s e s a l s o 
(10-154. 124; 26-286, 3+341; . 41-227, 43+52; 58-450, 60+23; 
69-24, 71+919; 69-292, 72+119). I t m a y be l e a s e d in p a r t 
(10-154, 124; 26-286, 3+341; 41-227, 43+52). 

(!. L i b e r a l c o n s t r u c t i o n — 2 7 - 1 5 6 , 6+618; 41-227, 43+52: 
41-481, 43+376: 65-491, 67+1031. 

7. L i e n s of m e c h a n i c s a n d m a t e r i a l m e n — 7 4 - 3 6 6 , 77+ 
292; 76-226, 78+1113; 89-150, 94+438. 

8 . D e b t s d u e l a b o r e r s o r s e r v a n t s — 9 3 - 2 6 7 , 101+74. 
1). I n s o l v e n t m a y a c q u i r e — A n i n s o l v e n t m a y a c q u i r e 

a h o m e s t e a d w i t h n o n - e x e m p t f u n d s (41-227, 43+52; 41— 
481, 43+376). B u t a m e r e i n t e n t to o c c u p y p r o p e r t y a s a 
h o m e s t e a d w i l l n o t d e f e a t a c r e d i t o r ' s l i en a t t a c h i n g 
p r i o r t o a c t u a l o o c u o a n c y (23-435, 26-417, 4+813; 41-481, 
43+376; 47-13, 49+390). 

123-293, 143+720. 
D e c l a r a t i o n of m o r t g a g o r , s i nce decea sed , c l a i m i n g 

h o m e s t e a d , a s e v i d e n c e (128-525, 151+416). E x t e n t of 
h o m e s t e a d r i g h t s (134-478, 159+788). H o m e s t e a d r e c o r d 
t i t l e c o n v e y e d b y h u s b a n d to w i f e b y u n r e c o r d e d d e e d s , 
a n d . b y h e r l e a s e d , h u s b a n d J o i n i n g to t e n a n t in p o s s e s 
s ion , s u c h p o s s e s s i o n i s n o t i c e of h e r t i t l e (142—35, 
170+708). E i g h t y a c r e s of l a n d a n d d w e l l i n g t h e r e o n 
o c c u p i e d b y m a r r i e d m a n , w h o had l e f t h i s w i f e a n d 
c h i l d r e n , l i v i n g u n l a w f u l l y w i t h a n o t h e r w o m a n , c o n 
s t i t u t e d h i s h o m e s t e a d (143-35. 172+912). W a i v e r of c o n 
f e s s i o n of j u d g m e n t s u b j e c t i n g h o m e s t e a d to l e v y u n d e r 
e x e c u t i o n (144-404, 175+683). ' T e m p o r a r y r e m o v a l (217 
F e d . 168) . 

8 3 3 7 . A r e a , h o w l i m i t e d — S u c h h o m e s t e a d m a y i n 
c l u d e a n y q u a n t i t y of l a n d n o t e x c e e d i n g e i g h t y a c r e s , 
a n d n o t i n c l u d e d in t h e l a i d o u t o r p l a t t e d p o r t i o n of 
a n y i n c o r p o r a t e d c i t y , v i l l a g e o r b o r o u g h . I f i t b e 
w i t h i n t h e l a i d o u t o r p l a t t e d p o r t i o n of s u c h i n c o r p o 
r a t e d p l a c e h a v i n g five t h o u s a n d i n h a b i t a n t s o r o v e r , 
i t s a r e a s h a l l n o t e x c e e d o n e - t h i r d of a n a c r e , a n d if i t 
b e w i t h i n t h e l a i d o u t o r p l a t t e d p o r t i o n of s u c h i n 
c o r p o r a t e d p l a c e c o n t a i n i n g f e w e r t h a n five t h o u s a n d 
i n h a b i t a n t s , t h e a r e a so e x e m p t e d s h a l l n o t e x c e e d 
o n e - h a l f of a n a c r e . ( R . L . § 3 4 5 3 , a m e n d e d ' 07 c . 
335 § 1) [ 6 9 5 8 ] 

E x e m p t i o n is m e a s u r e d b y a r e a , a n d q u a n t i t y of l a n d 
p r e s c r i b e d m a y be s e l e c t e d a s such , n o t w i t h s t a n d i n g p a r t 
m a y be d e v o t e d to p u r p o s e s o t h e r t h a n t h a t of ' d w e l l i n g 
p l a c e of o w n e r (112-512, 128+833). T w o s e p a r a t e 1 0 - a c r e 
p a r c e l s , t o u c h i n g o n l y a t c o r n e r s , b e t w e e n w h i c h is 
r o a d w a y , if o w n e d , occup ied , a n d c u l t i v a t e d a s one f a r m , 
m a y c o n s t i t u t e h o m e s t e a d , t h o u g h r e s i d e n c e a n d a p p u r 
t e n a n c e s a r e a l l on one t r a c t (101-347, 112+273). Effec t 
of e n l a r g e m e n t of a r e a by R. L,. u p o n d e b t s c r e a t e d p r i o r 
t h e r e t o (115-508. 133+75; 182 F e d . 439). D i v i d e d o w n e r 
sh ip b e t w e e n h u s b a n d a n d w i f e is n o t c o n t r o l l i n g a g a i n s t 
t h e r i g h t of h o m e s t e a d (136-258, 161+515). 

8 3 3 8 . E x i s t i n g e x e m p t i o n n o t a f f e c t e d b y c h a n g e s 
— A s a g a i n s t d e b t s w h i c h a r e n o t a l i e n u p o n s u c h 
p r o p e r t y t h e a r e a of t h e h o m e s t e a d s h a l l n o t b e r e 
d u c e d o r e n l a r g e d b y r e a s o n of a n y c h a n g e in t h e 
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population of the place in which it is situated, by ex
tending.the limits of an incorporated place so as to in
clude the same, or by the platting of surrounding or 
adjoining lands or the vacation of existing plats. And 
as against debts contracted prior to the taking-effect 
of the Revised Laws, the homestead exemptions then 
established shall be neither enlarged nor diminished by 
the provisions of this chapter. (3454) [6959] 

8339. Title may be in husband or wife—Equitable 
title exempt—If the debtor be married the homestead 
t'-tle may be vested in either spouse, and the exemp
tion shall extend to the debts of either or of both. 
Any interest in the land, whether legal or equitable, 
shall constitute ownership, within the meaning of this 
chapter, and the dwelling house so owned and occupied 
shall be exempt, though situated on the land of an
other.' (3455) [6960] 

O w n e r s h i p is e s s e n t i a l (8-309. 272; 22-384: 34-25S. 
25+452). A n e q u i t a b l e t i t l e is suf f ic ien t ( 21 -101 ; 21-107; 
23-454; 27-156, 6+618; 41-412, 43+90; 44-482, 47+53; 8 9 -
247, 94+677: 91-482, 98+463). A n u n d i v i d e d i n t e r e s t id 
suf f ic ien t (27-406, 7+824. See 36-136, 30+458). A t e n a n t 
fo r y e a r s h a s a suf f ic ien t i n t e r e s t (58-450, 60+23). N o 
c h a n g e in t i t l e af fec ts t h e e x e m p t i o n if c l a i m a n t r e t a i n s 
t h e o w n e r s h i p (27-406, 7+824). H o u s e on l a n d of a n 
o t h e r ( see 12-108, 59; 51-360, 53+805). N a t u r e of i n t e r 
e s t of one s p o u s e in t h e h o m e s t e a d of t h e o t h e r (56-523, 
58+156; 85-83, 8S+419; 96-294, 104+969). "Wife h a s i n t e r e s t , 
t h o u g h l e g a l t i t l e is in h u s b a n d , a n d is e n t i t l e d to q u i e t 
e n j o y m e n t (97-503, 106+955). V e n d e e ' s e q u i t a b l e i n t e r e s t 
in c o n t r a c t of s a l e is s u b j e c t t o h o m e s t e a d e s t a t e (123— 
4S3, 144+222). O w n e r s h i p of s e p a r a t e p a r c e l w i t h i n 
s i n g l e h o m e s t e a d a r e a (136-258. 161+515). J u d g m e n t 
d e b t o r ' s e x i s t i n g h o m e s t e a d r i g h t s of r e c o r d in w i f e ' s 
n a m e (139-295, 166+342). 

8 3 4 0 . N o a l i e n a t i o n w i t h o u t c o n s e n t of s p o u s e — E x 
c e p t i o n s — S u c h h o m e s t e a d e x e m p t i o n s h a l l n o t e x t e n d N W 

t o a n y m o r t g a g e l a w f u l l y o b t a i n e d t h e r e o n , t o any-
v a l i d l i e n f o r t a x e s o r a s s e s s m e n t s , o r t o a n y c h a r g e s ; f 4 U 

a r i s i n g u n d e r t h e l?.ws r e l a t i n g t o l a b o r e r s o r m a t e r i a l - 165-M 
m e n ' s l i e n s . B u t if t h e o w n e r b e m a r r i e d , n o m o r t - 207-NYV 
g a g e of t h e h o m e s t e a d , e x c e p t f o r p u r c h a s e m o n e y u n 
p a i d t h e r e o n , n o r a n y s a l e o r o t h e r a l i e n a t i o n t h e r e o f , 
s h a l l b e v a l i d w i t h o u t t h e s i g n a t u r e s of b o t h h u s b a n d 
a n d w i f e . ( 3 4 5 6 ) [ 6 9 6 1 ] 

T h e c o n s e n t of b o t h h u s b a n d a n d w i f e is e s s e n t i a l to 
t h e c o n v e y a n c e of a h o m e s t e a d (96-294, 104+969). A 
deed , a c o n t r a c t f o r a deed, or a m o r t g a g e o t h e r t h a n for 
t h e p u r c h a s e m o n e y , of a h o m e s t e a d , w i t h o u t t h e s i g n a 
t u r e of t h e w i fe , is vo id ( 2 1 - 1 0 1 ; 21-107; 21-299; 23-454; 
28-464, 10+775; 31-213, 17+341; 35-280, 28+510; 38-469, 
384-370; 39-511, 40+830; 41-412. 43+90; 44-482, 47+53; 5 5 -
244, 56+817). I t c a n n o t be m a d e t h e f o u n d a t i o n • of a n 
a c t i o n for d a m a g e s a g a i n s t t h e h u s l J a n d (55-244', 56+817). 
I t s c o v e n a n t s a r e n o t b i n d i n g (39-511, 40+830). I t does 
n o t b e c o m e v a l i d u p o n t h e p r e m i s e s c e a s i n g to be a 
h o m e s t e a d (21-299; 39-511, 40+830; 44-482, 47+53); n o r 
by r e a s o n of a s u b s e q u e n t d i v o r c e (36-57, 29+674; 39-511, 
40+830). A h u s b a n d c a n n o t w a i v e t h e e x e m p t i o n w i t h 
o u t h i s w i fe j o i n i n g (25-183. See 35-280, 28+510; 68-317, 
71+393; 96-294, 104+969). A m a t e r i a l a l t e r a t i o n in a 
m o r t g a g e b y t h e h u s b a n d a f t e r t h e w i f e h a s s i g n e d i t 
a n d "without h e r c o n s e n t r e n d e r s t h e m o r t g a g e vo id (28— 
464, 10+775). I t is suf f ic ien t if t h e w i f e m e r e l y s i g n s 
t h e deed. I t is n o t n e c e s s a r y t h a t i t be a c k n o w l e d g e d 
a n d a t t e s t e d . A c o n v e y a n c e w i t h o u t t h e wi fe j o i n i n g i s 
vo id a n d no t i t l e c a n be a c q u i r e d u n d e r i t e v e n b y t h e 
s u b s e q u e n t b o n a fide p u r c h a s e r s (28-464, 468, 10+775). 
C o n v e y a n c e w i t h o u t w i f e j o i n i n g void, t h o u g h s h e h a s 
a b a n d o n e d h i m a n d is l i v i n g in a d u l t e r y (99-348, 109+ 
593). G r a n t of . p e r p e t u a l e a s e m e n t fo r r a i l r o a d r i g h t 
of w a y w i t h o u t w i f e j o i n i n g vo id (110-518, 126+276). 
T h e c o n s e n t of a w i f e is n o t e s s e n t i a l t o t h e a s s i g n m e n t 
of a m o r t g a g e g i v e n b y t h e h u s b a n d p r i o r to h i s m a r 
r i a g e (63-269, 65+454). A c o n v e y a n c e of a h o m e s t e a d 
a n d o t h e r l a n d s w i t h o u t t h e s i g n a t u r e of t h e w i f e i s n o t 
vo id a s to t h e o t h e r l a n d s (31-213, 17+341; 55-244, 56+817). 
T h e w i f e m a y be e s t o p p e d b y h e r c o n d u c t f rom a s s e r t i n g 
h e r w a n t of a s s e n t to a c o n v e y a n c e (28-464, 10+775*: 4 4 -
482. 47+53; 75-549, 7S+242; 78-295. 80+1127. See 67-71 , 
69+626). A f t e r an a b a n d o n m e n t of a h o m e s t e a d a h u s 
b a n d m a y m o r t g a g e i t w i t h o u t h i s w i f e j o i n i n g (35-280, 
28+510). If p a r t of a h o m e s t e a d is t a k e n u n d e r t h e 
p o w e r of e m i n e n t d o m a i n t h e h u s b a n d m a y d i s p o s e of 
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t h e a w a r d w i t h o u t t h e c o n s e n t o t h i s w i fe (31-239. 17+ 
385). W h e r e t h e s i g n a t u r e of one of t h e s p o u s e s is o b 
t a i n e d by f r a u d t h e c o n v e y a n c e m a v be se t a s i d e u n l e s s 
t h e g r a n t e e is i n n o c e n t (36-437, 31+858; 75-279, 77+961). 
W h e r e a w i f e j o i n s h e r h u s b a n d in a deed "which is p u t 
i n e s c r o w to be d e l i v e r e d on t h e p e r f o r m a n c e of ce r 
t a i n c o n d i t i o n s by t h e g r a n t e e s h e w a i v e s h e r h o m e 
s t e a d r i g h t (37-215, 33+781. See 75-549, 78+242). I t is 
n o t n e c e s s a r y for t h e w i f e t o j o i n in t h e c o v e n a n t s of 
h e r h u s b a n d ' s deed in o r d e r t o b a r h e r h o m e s t e a d i n t e r 
e s t (48-408, 51+379). T h e s i g n a t u r e of t h e wi fe is n o t 
e s s e n t i a l t o t h e v a l i d i t y of a p u r c h a s e m o n e y m o r t g a g e 
(15-512, 423; 23-454) . W h e r e A m o r t g a g e d h i s h o m e s t e a d 
to B, h i s "wife n o t j o i n i n g , a n d l a t e r , a f t e r a d ivo rce , 
deeded t h e s a m e t o C, w h o a g r e e d to a s s u m e t h e m o r t 
g a g e , i t w a s h e l d t h a t C w a s e s t o p p e d to q u e s t i o n t h e 
v a l i d i t y of t h e m o r t g a g e (36-57. 29+674). A w i f e 
a b a n d o n i n g a h o m e s t e a d , c a n n o t h a v e p a r t i t i o n t h e r e o f 
a g a i n s t h e r h u s b a n d (96-294. 104+969). 

G. S. 1894 § 5521 c i t ed (97-4S4, 107+159). 
Deed , r e s e r v i n g l i fe e s t a t e , u n s i g n e d by wife. , a s t o 

h o m e s t e a d , is vo id (124-335, 144+1094). As to m o r t g a g e 
n o t j o i n e d i n b y w i f e t o h o m e s t e a d , p r i o r j u d g m e n t on 
i s s u e of m a r r i a g e , i s i n a d m i s s i b l e (128-525, 151+416). 
W i f e j o i n i n g h u s b a n d in d e e d i n g h i s h o m e s t e a d a s s e 
c u r i t y fo r l o a n (122-419, 142+721). A g r e e m e n t w i t h o u t 
w i f e ' s c o n s e n t w i t h t o w n for r o a d a c r o s s h o m e s t e a d i s 
vo id (133-128, 157+1089). M i s d e s c r i p t i o n d u e t o m u t u a l 
m i s t a k o in deed to h o m e s t e a d j o i n e d in bv b o t h h u s 
b a n d a n d w i f e m a y be r e f o r m e d (129-290, 152+648). 
E s t o p p e l to a s s e r t i n g i n v a l i d i t y of s e p a r a t e c o n v e y a n c e s 
of, h o m e s t e a d (133-261, 158+244). C o n t r a c t fo r s a l e of 
h o m e s t e a d , j o i n t l y o w n e d b y h u s b a n d a n d wi fe , m a d e toy 
w i f e a lone , a n d t h e r e a f t e r conf i rmed bv h u s b a n d , is n o t 
i n v a l i d (138-171, 164+899: 142-36. 170+70S; 143-38. 172+ 
914). Six m o n t h l e a s e is n o t a n a l i e n a t i o n (148-269, 181+ 
579). M o r t g a g o r f r a u d u l e n t l y r e p r e s e n t i n g h imse l f a s 
u n m a r r i e d is e s t o p p e d f r o m a s s e r t i n g i n v a l i d i t y (150— 
242, 184+1021). T r u s t deed i n c l u d i n g h o m e s t e a d e x e 
c u t e d b y h u s b a n d a n d "wife "wherein w a s a l a t e n t a m 
b i g u i t y , p a r o l e v i d e n c e a d m i s s i b l e (244 F e d . 914). 

8341. Exempt ion not lost by dea th or desert ion—If 
the owner shall die leaving a spouse or minor children 
cons t i tu t ing his family surviving, the homestead ex
emption shall not be affected by such death. And if a 
husband shall abscond, or otherwise deser t his family, 
his wife and thfi minor children compris ing such family 
m a y re ta in the homestead, wi th all the r i gh t s of own
ers therein. Bu t they shall not have power to sell or 
m o r t g a g e the same, except in cases expressly provided 
for by law. (3457) [6962] -

8342. Sale or removal permit ted — Notice—The 
176 owner may sell and convey the homestead wi thout 
jjj7 subject ing it, or the proceeds o f such sale for the 

period of one yea r af ter sale, to any judgmen t or debt 
from which i t was exempt in his hands . And he m a y 

3 g r e m o v e t h e r e f r o m w i t h o u t a f f e c t i n g s u c h e x e m p t i o n , 
if h e do n o t t h e r e b y a b a n d o n t h e s a m e a s h i s p l a c e of 
a b o d e . B u t if h e s h a l l c e a s e t o o c c u p y s u c h h o m e s t e a d 
f o r m o r e t h a n s i x c o n s e c u t i v e m o n t h s h e s h a l l b e 
d e e m e d t o h a v e f ; b a n d o n e d t h e s a m e u n l e s s , w i t h i n 
s u c h p e r i o d , h e s h a l l file w i t h t h e r e g i s t e r of d e e d s of 
t h e c o u n t y i n w h i c h i t i s s i t u a t e d a n o t i c e , e x e c u t e d , 
w i t n e s s e d , a n d a c k n o w l e d g e d a s i n t h e c a s e of a d e e d , 
d e s c r i b i n g t h e p r e m i s e s a n d c l a i m i n g t h e s a m e a s h i s 
h o m e s t e a d . , B u t in n o c a s e s h a l l t h e e x e m p t i o n c o n 
t i n u e m o r e t h a n five y e a r s a f t e r s u c h filing, u n l e s s d u r 
i n g s o m e p a r t of s a i d t e r m t h e p r e m i s e s s h a l l h a v e 
b e e n o c c u p i e d a s t h e a c t u a l d w e l l i n g p l a c e of t h e d e b t o r 
o r h i s f a m i l y . ( 3 4 5 8 ) [ 6 9 6 3 ] 

1. Sa le a n d r e m o v a l — T h e s t a t u t e does n o t h a v e t h e 
effect of r e n d e r i n g a c t u a l o c c u p a n c y a s a h o m e u n n e c 
e s s a r y ; i t s i m p l y a u t h o r i z e s t e m p o r a r y r e m o v a l a f t e r 
a h o m e s t e a d h a s b e e n a c q u i r e d b y a c t u a l o c c u p a n c y a s 
a h o m e (15-116, 87; 29-18, 11+119; 35-280, 28+510; 4 7 -
13. 49+390). A c o n v e y a n c e of a h o m e s t e a d v e s t s a good 
t i t l e in t h e g r a n t e e (25-305; 71-108, 73+639), e v e n t h o u g h 
i t w a s m a d e w i t h a f r a u d u l e n t i n t e n t (27-116, 6+455; 2 7 -
156, 6+618; 28-77, 9+172; 28-544, 11+77; 40-193, 41+1031; 
89-247, 94+677). P r i o r t o R e v i s e d L a w s , g a r n i s h m e n t 
r e a c h e d m o n e y o w i n g by g a r n i s h e e d e r i v e d f r o m sa l e 
of h o m e s t e a d of d e f e n d a n t s , a n d w h i c h d e f e n d a n t s in -
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t e n d e d a t t i m e of s e r v i c e of g a r n i s h e e s u m m o n s t o u s e 
in p u r c h a s e of a n o t h e r h o m e s t e a d w i t h i n o n e y e a r f r o m 
t i m e p r e m i s e s w e r e sold (97-484, 107+159). 

2. N o t i c e of c l a i m — A b a n d o n m e n t — I f a n o w n e r r e 
m o v e s f r o m a n d c e a s e s to o c c u p y h i s h o m e s t e a d for 
m o r e t h a n s ix m o n t h s w i t h o u t f i l ing t h e n o t i c e r e q u i r e d 
by t h i s s ec t i on h i s h o m e s t e a d r i g h t c e a s e s a l t h o u g h he 
m a y h a v e r e m o v e d w i t h t h e i n t e n t i o n of r e t u r n i n g a n d 
r e s u m i n g h i s o c c u p a n c y a t s o m e f u t u r e t i m e . T o r e 
c o v e r t h e r i g h t t h e r e m u s t be a r e s u m p t i o n of a c t u a l 
o c c u p a n c y . P i l i n g n o t i c e is effect ive t o p r e s e r v e t h e 
r i g h t on ly w h e n t h e r e is a n i n t e n t i o n to r e t u r n a n d o c 
c u p y a s a h o m e (38-308, 37+340; 40-172. 41+1059; 47-13. 
49+390; 50-264, 52+862). T h i s s ec t i on does n o t p r e s e r v e 
t h e r i g h t fo r s ix m o n t h s a b s o l u t e l y . If a p a r t y l e a v e s 
h i s h o m e s t e a d w i t h t h e i n t e n t i o n of n e v e r r e t u r n i n g h i s 
e x e m p t i o n r i g h t c e a s e s a t once r e g a r d l e s s of w h e t h e r 
he h a s filed a c l a i m or n o t (29-18, 11+119; 35-2S0, 28+510: 
71-108, 73+639; 84-468, 87+1024). A p a r t y m a y r e m o v e 
.from h i s h o m e s t e a d for a p e r i o d of s ix m o n t h s w i t h i m 
p u n i t y a l t h o u g h he does no t file t h e s t a t u t o r y no t i ce , if 
he i n t e n d s t o r e t u r n (38-303, 37+340). E v i d e n c e of a n 
a b a n d o n m e n t m u s t be c l e a r a n d c o n v i n c i n g (31-197, 17+ 
336; 39-193, 39+141; 71-108, 73+639). H e l d insuf f ic ien t 
(106-442, 119+60). T h e b u r d e n of p r o v i n g a f i l ing of 
n o t i c e r e s t s on t h e c l a i m a n t (50-264. 52+862). T h e 
domic i l of t h e h u s b a n d is t h e domic i l of t h e w i f e . If h e 
l e a v e s t h e h o m e s t e a d "with t h e i n t e n t i o n of n o t r e t u r n 
i n g t h e r e is a n a b a n d o n m e n t r e g a r d l e s s of t h e i n t e n t i o n 
of t h e wi fe (35-2S0. 28+510: 84-468. 87+10.24. See 25-183; 
40-172. 41+1059). To c o n s t i t u t e a n a b a n d o n m e n t t h e r e 
m u s t be a n a c t u a l r e m o v a l f r o m t h e p r e m i s e s . A.n i n 
t e n t i o n t o r e m o v e is insu f f i c i en t (31-197. 17+336). T h e 
a c q u i s i t i o n of a n e w h o m e s t e a d w o r k s a f o r f e i t u r e of t h e 
old one (29-18, 11+119). W h e r e t h e r e h a s been a loss o f . 
e x e m p t i o n b y a b a n d o n m e n t a r e s u m p t i o n of o c c u p a n c y 
a s a h o m e does no t h a v e a r e t r o a c t i v e effect, b u t m e r e l y 
j s i ve s - a n e w r i g h t a s of t h e d a t e of t h e r e s u m p t i o n (71— 
108, 73+639). W h e r e a h o m e s t e a d r i g h t is l o s t b y r e 
m o v a l a n d f a i l u r e to file t h e s t a t u t o r y n o t i c e t h e p r e m 
i se s do n o t p a s s t o t h e s u r v i v i n g s p o u s e u n d e r ch. 74 ( 4 0 -
172, 41+1059). An o u t s t a n d i n g i n t e r e s t is n o t a t h i n g 
s e p a r a t e f r o m t h e l a n d so t h a t i t s a c q u i s i t i o n by t h e 
c l a i m a n t af fec ts t h e e x e m p t i o n (27-406. 7+824). R e 
m o v a l w i t h o u t a b a n d o n m e n t (217 F e d . 1C8). F a i l u r e to 
file n o t i c e (138-405, 165+235: 142-36, 170+708). N o t a 
h o m e s t e a d (152-163, 188+316; 217 F e d . 169; 206 F e d . S77). 

8343. Selection af ter levy—If t he premises so 
owned and occupied by the debtor or claimed under him 
by ano ther as exempt sfiall exceed the a r ea here in p re 
scribed, and the homestead shall not have been set 
a p a r t as such and i ts boundaries defined, an a t t ach 
men t or execution m a y be levied upon the whole. 
Thereupon the person enti t led to the benefits of such 
exemption shall de l iver ' to the officer mak ing said levy 
a description of -the p a r t claimed as exempt , and the 
remainder only shall be subject to the levy so made . 
(3459) [6964] . , 

A sale of the whole of a t ract including a homestead 
is void as to the whole if no selection is made, either 
b v t h e officer or the claimant (25-183; 27-156, 6+618; 30-
84, 14+364: 30-259. 15+118; 31-213, 17+341; 36-388, 31+ 
353; 37-208, 34+23; 91-482. 98+403). A selection is con
clusive if voluntarily made by the claimant (see 78-295, 
SO+1127), 

8344. Selection, how made—Such selection shall em
brace t he site of t he dwelling and i ts appur tenances , 
shall be compact in form, and shall be so made as no t 
unreasonably to affect the value of the r emain ing p a r t . 
If the selection be not made within twen ty days af ter 
notice of t he levy, or if, when made, i t be not sa t isfac
to ry to the credi tor procur ing such levy, the sheriff 
shall cause such homestead to be set a p a r t by a survey, 
beginning a t a point des ignated by the c la imant , or, 
if no such designat ion be made, a t such point as the 
sheriff shall direct, and the cost of such survey shall 
be added to the debt and paid out of the proceeds of 
sale. (3460) [6965] 

The selection must be reasonable and the t rac t carved 
out regular and compact in shape. The dwelling-house 
and appurtenances must be included (61-238, 63+632. See 
70-546, .73+842). It will be presumed that an officer 
making a'selection discharged his duty (91-482, 92+463). 
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