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.

CHAPTER 69
LIENS FOR LABOR AND MATERIAL

——

FOR IMPROVEMENT OF REAL ESTATE

7020. Mechanics, laborers, and materialmen—Whoever contributes to the
improvement of real estate by performing labor, or furnishing skill, material,
or machinery, for any of the purposes hereinafter stated, whether under a
contract with the owner of such real estate or at the instance of any agent,
trustee, contractor, or subcontractor of such owner, shall have a lien upon
said improvement, and upon the land on which it is situated or to which it
may be removed, for the price or value of such contribution; that is to say,
for the erection, alteration, repair, or removal of any building, fixtures, bridge,
- wharf, fence, or other structure thereon, or for grading, filling in, or excavat-
ing the same, or for digging or repairing any ditch, drain, well fountam cis-
-tern, reservoir, or vault thereon or for laying, altermg, or repairing any
sidewalk, curb, gutter, paving, sewer, pipe, or conduit in or upon the same,
or in or upon the adjoining half of any highway, street, or alley upon which
the same abuts. (3505) .

Cited. (100-380, 111+275; 119-412, 138+417; 139+619 193 Fed. 265).
* See note under § 7026.

1. Conmstitutional—46-285, 48+1120; 48425, 51+224.

2. Nature of lien—The lien is purely statutory (4—‘546 430 28-404, 10+473 60-54,
61+830; 64-531, 535, 67+639, 58 Am. St. Rep. 555). It is a “statutory security”; not a
‘remedy (17-342, 320). It is not an estate or interest in realty within the statute of frauds
(53—-70, 544+1055). The lien is continuing and binds the whole estate or interest of the debtor
in the building and lot on which it stands (36-9, 29+338, 1 Am. St. Rep. 632; 7T0-146, 72+
974 68 Am. St. Rep. 516).

3. Basis of lien—The basis of the lien is the consent of the owner, either expressed or
implied (26-329, 4447; 32-358, 20+354; 39-438, 40+513,71 L. R. A, [N. 8] 777, 12 Am,
St. Rep. 663; 40441, 424294 ; 42-286, 44165; 46-285, 48+1120; 50-523, 52+926). TUnder
the present law the lien does not. necessarily rest on a contract with the owner (48-18, 50+
1018, 31 Am. St. Rep. 616). All who have contributed to increase the value of the property
by consent of the owner, or in pursuance of a contract with him for that purpose, should have
an_interest in it for the satisfaction of their claims (13-473, 438; 32-358, 20+354; 40441,
42+294).

‘4, Construction—The statute is to be construed liberally; at léast, so far as the pro-
ceedings for the perfection and enforcement of the lien are concerned (28-404, 10+473; 48-18,
24, 50+1018, 31 Am. St. Rep. 616; 52-114, 53+1063; 77-514, 80+695). It is not to be strictly
construed as to the parties entitled to a lien (60-54, 614830). It should not be extended be-
yond its legitimate scope to the prejudice of third parties (3-86, 48, T4 Am. Dec. 740).

5. Who are ‘“‘owners’”—The term “owner” includes equitable owners and those holding
any estate or interest which the court may order sold (17-342, 320; 34-517, 26+725; 76434,
© 794541). One in possession will be presumed to be rightfully in possession and to have an in-
terest in the land sufficient to sustain a lien (36-9, 294338, 1 Am. St. Rep. 632). '"The separate
property of a married woman is chargeable (5-155, 119; 14-145, 113, 100 Am. Dec. 205. See
48-18, 5041018, 31 Am. St. Rep. 616). The interest of a vendee under an executory contract
to convey is chargeable (40—441, 42+294; 42-286, 44+65; 50-457, 52+915, 18 L. R. A. 753.
See § 7024). . Interest of a devisee held chargeable (42—427, 44+313). i

6. Subcontractors—The lien of a subcontractor may be enforced irrespective of the state
of the accounts between the contractor and owner (32-358, 20+354). How far necessary to
conform to contract between owner and original contractor (44-22, 46+146; 46-285, 48+1120;
67-329, 69+1091, 64 Am. St. Rep. 418). Subcontractors of second deglce are within the ~
statute (48-515, 51+469). One who furnishes material to a subcontractor is entitled to a lien
(83-29, 85+829).

7. Original contract notlce—Laborers, materialmen and subcontractors are charged
with-notice of the original contract and to a certain extent restricted by it (44-22, 46+146;
- 46-285, 289, 48+1120. See 67-329, 69+1_091, 64 Am. St. Rep. 418).

8. Nature of work or material—The work or material must be reasonably adapted to
or suitable for the building or lmprovement contracted for by the owner (32-358, 20+354;
46-285, 48+1120).

9. Who ‘‘performs’ labor—One may “perform” labor through servants or teams (56—
306, 57+792).

. 10. Materials furnished but not used—A lien may be had for materials furnished in

" good faith. for a particular building although they are not used in such building (47-565, 50+

918; 48-425, 514224; 52-208, 53+1144; 53-388, 396, 55+543; 61-303, 63+718; 98-163, 107+
543, 116 Am St. Rep 353).

11, When materials are “furnished’’—Materials may be “furnished” before they are

G. S.MixN.’13—96 T
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incorporated in the building (46-44, 48+448; 48-425, 51+224). The lien does not attach uatil
they are furnished on the ground (53-388, 55+543). '

12, Knowledge of intended use unnecessary—60—54 61+830.  See 17-342, 320.

13. Labor performed at shop—46—4, 45+448; 60-54, 61+830.

14. Repair of machinery—Shipping charges—46—426, 49+195.

15. Held not to defeat lien—Burning of building (27-516, §+764); abandonment of
work (4644, 481448); suspension of work (13-473, 438); failure of register to record lien
(33-384, 23+550); transfer of title (36-9, 29+338, 1 Am. St. Rep. 632); contract between
vendor and vendee (50-457, 52+915, 18 L. R. A. 753) ; withdrawal of lien statement after re-
cording (44—453, 47+51); an accounting and payment on account (38—494, 38+695).

16. Public buildings exempt—39—298 39+801; 67—327 69+1091. See 83—512 519,
86+775. .

17. Homesteads not exempt—74-366, 774292, 73 Am St. Rep. 354; 76—226 T8+1113,
77 Am. St. Rep. 637; 89-150, 94+438.

18, Release and wa.1ver—35-—401 29+65; 42-433, 44+311; 48-5, 50+921; 52-547, 54+
739, 53-70, 54+1055; 64-269, 66+979.

19 Claim assxgnable—14—145 113, 100 Am. Dec. 205; 58-455, 60423, 49 Am. St.
Rep. 528. See 57-402, 59+482, 47 Am. St. Rep. 622.

20. Held entitled to lien—Laborer polishing granite columns at quarry (60-54, 61+
830); architect (13473, 438; 52-522, 54+746; 61-262, 63+717. See 53-388, 55+543); one
furnishing material to a subcontractor (83—-29, S5+S29); one furnishing material to a con- -
tractor for a particular building though it was not so used (48425, 514224, See 52-203,
53+1144; 53-388, 55+543; -61-303, 63+718); one superintending the construction of a build-
ing (61-262, 63+717); one furnishing permanent stationary machinery, in the nature of a
fixture, for a shop (38-272, 37+99); one repairing machinery (46—426, 49+195); a non-resident
(17-342, 320).

21, Held not entitled to lien—One selling a common article of merchandise to one
who is neither the owner of the building nor an agent, trustee, contractor or subcontractor of.
such owner (43-29, 44+526; 66—480, 69+468; 81-26, 83+438. See 83-29, 85+829); one drill-
ing a hole in search of minerals (64-37, 65+1079). A florist’s refrigerator, caused to be erected
by tenant in a storeroom in hotel building, such room having been leased by a hotel company,
the lessee of the whole building, to the tenant for a flower store, held to be a “trade fixture,”
and not an “improvement’” or “fixture”; and hence the hotel property was not lienable for
the value thereof (140+114).

22.' Substantial performance—See 98-219, 108+842.

7021. Extent and amount of lien—If the contribution be made undér a
contract with the owner and for an agreed price, the lien as against him shall
be for the sum so agreed upon; otherwise, and in all cases as against others
than the owner, it shall be for the reasonable value of the work done, and
of the skill, material, and machinery furnished. It shall extend to all ‘the
interest and title of the owner in-and to the premises improved, not exceed- .
ing forty acres in area if situated outside the limits of an incorporated city
or village, and not exceeding one acre if within such limits. (3506)

Limitation to reasonable value of labor or material (32-358, 20+354; 46-285, 289, 4S+
1120. See 42414, 44+309). Limitation of one acre (14-145, 113, 100 Am. Dec 209)

7022. Lines of railway, telegraph, telephone, etc.—If such contribution be
thus made for the construction, alteration, or repair of any line of railway, or
any structure or appurtenance of such rallway, or of any telegraph, tele-
phone, or electric light line, or of any line of pipe, conduit, or subway, or
any appliance or fixture pertaining to either, the person performmg such la- .
bor, or furnishing such skill, material or machinery, shall have a like lien
upon the line so improved, and upon all the rights, franchises, and privileges
of the owner appertaining thereto. (3507)

56~-306, 57+792; 64420, 67+348, 58 Am. St. Rep. 545. See under former statute: 45-13,
47+259; 47-124, 49+661; 48-515, 51+469; 52-551, 54+743.

7023. When lien attaches—Notice—All such' liens, as against the owner
of the land, shall attach and take effect from the time the first item of ma-
terial or labor is furnished upon the premises for the beginning of the im-
provement, and shall be preferred to any mortgage or other incumbrance not
then of record, unless the lienholder had actual notice thereof. As against a
bona fide purchaser, moftgagee or incumbrancer without notice, however, no
lien shall attach prior to the actual and visible beginning of the improvement
on the ground, but a person having a contract for the furnishing of labor,
skill, material or machinery for such improvement, may file for record with -
the register of deeds of the ‘county within which the premises are situated,
or, if claimed under § 7022, with the secretary of state, a brief statement of
‘the nature of such contract, which statement shall be notice of his lien for the

Y
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contract price or value of all contributions to such improvement thereafter
made by him or at his instance. (3508) '

The liens of all mechanics and materialmen attach as of the date of the performance of
the first work or the delivery of the first material on the ground (53-388, 55+543). Mortgages
attaching during the course of an improvement are. subordinate to the liens of all who con-

_ tribute to the completion of the improvement (50-386, 52+900, 16 L. R. A. 335; 52-522, 54+
~ 746; 93-501, 101+963, 106 Am. St. Rep. 445). 1895 c. 101 does pot change this rule (93—
501, 1014963, 106 Am. St. Rep. 445). The- provision as to filing notice of contract is new.
See the following cases, arising prior to 1895 c. 101, as to priority between mortgages and
mechanic’s  liens (34-292, 25+629; 38-240, 36+346; 46-426, 49+195; 47-T74, 494398, 645;
-47-590, 504826; 48-73, 5041020; 49-397, 52+33; 49-404, 52+34; 50-272, 52+895, 16 L.
R. A. 288; 50-386, 52+900, 16 L. R. A. 835; 50-457, 524915, 18 L. R. A. 753; 51-75, 52+
1069; 51-246, 53+464; 52-51, 53+1023; 52-121, 53+1064; 52-522, 54+746; 52-534, Hd+
751; 53-388, 654543; 54-486, 56+131; b55-46, 56+241; G55-162, 56+594; 68-213, T0+1075).
" " Cited (193 Fed. 265). . ]

7024. Vendors, consenting owners, etc.—Whenever land is sold under an
executory contract requiring the vendee to improve the same, and such con-
tract is. forfeited or surrendered after liens have attached by reason of such
improvements, the title of the vendor shall be subject thereto; but he shall
not be personally -liable if the contract was made in good faith. When im-.
‘provements are made by one person upon the land of another, all persons in-
terested therein otherwise than as bona fide prior incumbrancers or lienors
shall be deemed to have authorized such improvements, in so far as to sub-
ject their interests to liens therefor. But any person who has not authorized
“the 'same may protect his interest from such liens by serving upon the per-
sons doing work or otherwise contributing to such improvement, within five
days after knowledge thereof, written notice that the improvement is not
being made at his instance, or by posting like notice, and keeping the same
posted, in a conspicuous place on the premises: Provided, that as against a
. lessor no lien is given for repairs made by or at the instance of his lessee. (3509)

1. Forfeiture of executory comtracts—48-13, 50+1016; 48-18, 50+1018, 31 Am. St
Rep. 616; 48-73, 50+1020; 49-397, 52+83; 50-525, 524926; 51-246, 53+464; 52-484, 55+

‘54; 68-213, T0+1075. See 40—441, 421204 ; 41408, 43+86; 42-1, 43+485.

2. Consent implied—Notice—T1he presumption of consent created by the statute is only
prima facie (50-525, 52+926. See 47-81, 49+521). It establishes a rule of evidence in the
nature of an equitable estoppel where owners remain silent when improvements are being
made on their property without their consent (49-404, 52+34). The burden of proving the
_ posting of notice is on the owner (51-246, 53+464). Lessors are required to give notice un-

der this section except as to repairs. A peaceable entry to post the notice is not a trespass.
Statute held constitutional (55-1, 56+253. See 42—427, 44+313). Notice to an agent held no-
tice to the owner (60-251, 62+277). Knowledge of an agent to sell land is not knowledge
of the owner within this section (53-252, 54+1109). The “improvements’” of this section are
the improvements specified in § 7020 (64-37, 65+1079). Application in case of executory con-
tracts (48-13, 50+1016; 50-525, 52+926). KException. as to bona fide incumbrancers (48-73,
50+1020; "49-897, 52+33; 50-272, 52+895, 16 L. R. A. 288; 52-534, 54+751. See cases cited
under § 7023). Notice held not posted (38-422, 38+112). A lessor may, by posting or giving
notice, preveat mechanics’ liens from attaching, though in the lease he has given the tenant
permission to make the alterations; the temant having agreed to pay for the alterations and
to restore the building to its former condition at the end of the term (119412, 1538+417).

7025. Payment to subcontractors, etc.—The owner mav withhold from his
contractor so much of the contract price as may be necessary to meet the
demands of all persons, other than such contractor, having a lien upon the
premises for labor, skill, or material furnished for the improvement, and for
which the contractor is liable; and he may pay and discharge all such liens
and deduct the cost thereof from such contract price. Any such person hav-
ing a lien under the contractor, may serve-upon the owner, at any time, a
notice of his claim. The owner, within-fifteen days after the completion of
the contract, may require any person having a lien hereunder, by written re-
quest therefor, to furnish to him an itemized.and verifiéd account of his lien
..claim, the amount thereof, and his name and address; and no action or other
proceeding shall be commenced for the enforcement of such lien until ten
days after such statement is so furnished. The word “owner” as used in
this section shall include any person interested in the premises otherwise
than as a lienor thereunder. (3510) ) .

88-200, 92+964. , :

7026. Lien statement—The lien. shall cease at the end of ninety days after °
doing the last of such work, or furnishing the last item of such skill, material,
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or machinery, unless within such period a statement of the claim therefor be
filed for record with the register of deeds of the county in which the im-
proved premises are situated, or, if the claim be made under § 7022, with the -
secretary of state. .Such statement shall be made by or at the instance of
the lien claimant, be verified by the oath of some person shown by such-ver-
ification to have knowledge of the facts stated, and shall set forth:
1. A notice of intention to claim and hold a lien, and the amount thereof. _
2. That such amount is due and owing to the claimant for labor performed,
or for skill, material, or machinery furnished, and for what improvement the
same was done or supphed )
3. The names of the claimant, and of the person for or to whom performied
or furnished.
4. The dates when the first and last items of the claimant’s contribution to
"the improvement were made.
5. A description of the premises to be charged, identifying the same with
reasonable certainty. .
f: 6. The name of the owner thereof at the tlme of making such statement,
t*fsf/;c/'accordmg to the best information then had. (3511)
’\B‘f k 1. In gemeral—The right to a lien is dependent on the filing of a proper statement (39—
@.f/\’ &% 438, 448, 404513, 1 L. R. A. 777, 12 Am. St. Rep. 663). The filing for record of the verified
, statement, operates as the creation of the lien, and, at the same time, as notice of its existence
72 to all interested parties (28-404, 10+473; 387-298, 33+791). It must conform substantially to
/ the statute (see, under former statute, 24-300; 32-486, 21+729; 33-384, 23+550), but it is
provided that inaccuracies in particulars shall not be fatal (§ 7085). Surplusage does not
M vitiate (61-303, 63+718). The inclusion of non-lienable items is not fatal if they are separa-
ble from the lienable items (38—494, 38+695). -1t need not allege that the materials were fur-
nished under contract with the owner or at his instance (47-S1, 49+521). It may include
several claims (34-517, 26+725; 58455, 60423, 49 Am. St. Rep. 528). It may be withdrawn
: from the register’s office after it is recorded (44—453 47451). It may be filed by an assignee
O\Qj X of a claim (58-455, 60+23, 49 Am. St. Rep. 528), or by one who has assigned a claim as col-
) gyateral security (57402, 59+48 47 Am. St. Rep. 622). Defects in the statement cannot be’
remedied by averments in the complalnt (37-298, 33+791). The statement.is to be’ liberally
onstrued and technical objcctions are disfavored (48-18, 24, 50+1018, 31 Am. St. Rep. 616;
52-114, 53+1063; T7-514, 80+695. See § 7085). Need not deswnate law under which lien

) is claimed (103-360, 115+197).
. 2., Time of filing—When materials are furnished for the same job at different times as

4 a continuous transaction (32-535, 214+719; 34403, 26+4225; 45-254, 474+796; 45-327, 47+
/ 974; 61-303, 63+718; 139+619); when, after the completion of a job, repairs or additiens
are made to supply omissions or remedy defects (72-465, 75+705; 74-30, 76+953; 81-28, 83+
463. See 63-48, 65+133); when materials are changed (63-471, 65+920; 77-514, 80+695);
when “extras” are furnished (53-57, 54+936; T77-514, 80+695); when new material is fur-
nished in place of the original in pursuance of a warranty (63—471, 65:920); when work is
suspended for a time with the consent of the owner (48-325, 51+218. See 13-473, 438). A
statement is ineffectual if it shows on its face that it was filed too late, even thou"h the fact
may have been otherwise (37-298, 33+791). Plaintiffs agreed with owner in 1902 to make
all improvements, ete., which owner would need in future at stipulated prices. Irom time to
time up to September, 1903, work was ordered and performed. A bill was presented at end
of first contract, and afterward monthly. On November 14, 1903, plaintifls filed a statement.
In September, 1903, defendant became owner of under foreclosure. Held, that plaintiffs could
enforce lien only for work done within 90 days next prior to filing (102195, 113+4).

3. Description of premises—The description need not be as full and precise as in a’
deed or judgment. It is sufficient if it describes the property with reasonable certainty so as
to put interested parties on inguiry and enable them to identify (40-88, 41+456; 43-449,
45+868; 47-31, 49+394; 52-114, 53+1063; 52-121, 53+1064; 65-271, 68+21. See 47-124,
494661 ; 100-380, 111+275). This rule applies where third parties have acquired intervening
rights (52-114, 53+1063). The proper description is by reference to a recorded .plat or the -
government survey (43-449, 45+S68). Where the tract exceéeds the statutory limit it is not
necessary for the claimant to carve out the statutory quantity (83-1, 21+740; 33-3S4, 23+550;
42-1, 43+485; 65-271, 68+21). The building on the land need not be described (70-146, 72+
974, 68 Am. St. Rep. 516). A false particular may be disregarded (43-449, 45+868; 65-271,

8+21 100-380, 111+275). A description of the wrong lot is fatal (50-448, 52+915. Cf. 100-.
380, 111+275), . :

4. Subd. 1—Claim of lien (33~384 23+550).

5. Subd, 4-—48-18, 50+1018, 31-Am. St. Rep. 616; 52455, 55+47; 58-57, 54+936; 55—
162, 56+594; T7-614, 80+695

: 6. Su'bd 6—47—81 49+521 ; 51—202 534362. Under former statute (24—300 28—404
10+473; 32486, 21+729 33—172 29+302, 35~-192, 28+239 46-336, 48+113~1)

7. Verlﬁcation—36—9 29+338, 1 Am. St. Rep 632 42—411 44+308 7T L. R. A, 149;
47-565, 50+918; 62-264, 641565 ;. 118—506, 137411, 139+138. :

8, Amendment-—55-162, 56+594; 83-187, 86+19. :

9. Recording—Failure of register to record not fatal (33-384, 23+550). Place of record-
ing on organization of new county (77-63, T9+655. See 91-79, 974412).
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7027. Two or more buildings—A lienholder who has contributed to the
erection, alteration, removal, or repair of two or more buildings or other im-
provements 51tuated upon or removed to one.lot, or upon or to adjoining lots,
under or pursuant to the purposes of one general contract with the owner,
may file one statement for his entire claim, embracing. the whole area so im-
proved; or, if he so elect, he may apportxon his demand between the several
improvements, and assert a lien for a proportionate part upon each, and upon
the ground appurtenant to each respectively. (3512)

- 42-214, 44+3; 43-228, 45+150; 45-61, 47+313; 47-590, 50+826; 50268, 52+894; 51-364,
2Z+6853i4 3317 17 L. R. A. 815; 52-522, 54+746 70-146, 724974, 68 Am. St. Rep 516; 81~

7028. Liens foreclosed by action—Such liens may be enforced by action
in the district court of the county in which the improved premises or some
part thereof are situated, or if claimed under § 7022, of any county through or
into which said railway or other line extends, which action shall be begun
and conducted in the same manner as actions for the foreclosure of mortgages
upon real estate, except as herein otherwise provided. (3513)

Nature of action (44-97, 46+315, 8 L. R. A, 152, 20 Am. St. Rep. 547; 47-74, 49+398,
645; 51-364 53+653, 1017, 17 L. R. A. 815; 064-531, 67+639). No right to jury trial (27—
312, 7+265).

7029. Summons, pleadings, etc.—The action may be commenced by any
Tienholder who has filed his lien statement for record, and all other such lien-
holders shall be made defendants therein. The summons shall state that the
complaint has been filed with the clerk and shall be of no effect unless such
complaint be in fact so filed. It shall contain a notice that the action is
brought to foreclose a lien, giving the amount thereof, and a brief descrip-
tion of the premises affected and of the improvement out of which the lien
arose, and shall require each defendant to file his answer to the complaint
with said clerk within twenty days after service on him. Such answer, in
addition to all other matters proper to be pleaded, shall set up any lien
claimed by the defendant, and demand the enforcement thereof. No copies
of such complaint or answer need be served on any party, upon demand or
otherwise, and all averments of the answer shall be taken as denied without
further pleadlng (3514)

1. Summons—51-864, 367, 53+653, 1017, 17 L. R. A. 815.

2. Parties—The owner is a necessary party (44-544, 47+162; 54499, 56+172, 40 Am.
St. Rep. 854; 64-531, 674639, 58 Am. St. Rep. 555. See 76-434, 79+541). Under a former
statute the original contractor was held a necessary party to an action by a subcontractor
(43~449, 45+868). Other lien claimanis of record are necessary parties (51-364, 53+653, 1017,
17 L. R. A, 815). All incumbrancers should be made parties (47-74, 494398, 645; 52-121,
53+1064. See 59-456, 61+556). Bringing in parties (43-449, 454868, 50~-525, 52+92G). - As-
signee in insolvency may maintain action (52-455, 55+47). .

3. Complaint—Must allege due filing of claim within statutory time (34-400, 26+14;
34-403, 26+225; 47-81, 494521; 59456, 61+556; 101-375, 112+282); must describe prop-
erty with reasonable certainty (4-20, 7; 4-461, 358; 42-1, 43+485); must allege all the
facts entitling the plaintiff to a lien (see 4450, 352; 26-329, 4+47; 34-407, 26+227; 43-22§,
454+150; 48-13, 50+1016); need not allege filing of lis pendens (61-803, 63+718; 63-154, 654
267); need not show that land is within statutory limit (42-1, 43+485); should demand a
lien on the premises (4-461, 358)

4. Answer—New matter in defence must be pleaded as in an ordinary action (46-357,
49+57). .When a lien claimant appears and answers, setting up his claim, he makes the ac-
tion his own for the purpose of enforcing his lien and the failure of the plaintiff to recover
will not affect him (53—431, 55+540). One who has no interest in the property cannot inter-
pose a -defence to a lien claim (11-475, 354).

Cited (140+118).

5. Cross-complaint—64-531, 67+639, 58 Am. St. Rep. 555.

6. Variance—41-483, 434377; 46—931 48+1022; 48—18 50+1018, 31 Am. St. Rep. 616;
5§3-57, 54+936.

7. No reply necessary—52—547 544+739; 57—402, 594482, 47 Am. St. Rep. 622; 58-508,
60+342.

8. Burden of proof—50-525, 521926; 51-246, 53+464; 90-403, 97+143.

9. Evidence—11-235, 42+1022; 43-442, 45+723 48-18 5041018, 31 Am. St. Rep 616
68481, 714667; 90403, 97+143.

7030. Lis pendens, parties, limitation, etc.—At the beginning of the ac-
tion the plaintiff shall file for record with the register of deeds of the county
in which it is brought, and of the several counties if the lien be claimed un-
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der § 7022, a notice of the pendency thereof embracmg therein. a copy of the
summons, omitting the caption. After such ﬁllng, no other action shall be
commenced for the enforcement of any lien arisiig from the improvement
" described, but all such lienholders shall intervene in the original action by
answer, as provided in § 7029. Any such lienholder not named as a defend-
ant may nevertheless answer the complaint and be admitted as a party. If
more than one action shall be commenced in good faith, all shall be consoli-
dated and tried as one, under such order of the court as may best protect-
the rights of all parties concerned. But no lien shall be enforced in any case
unless the holder thereof shall assert the same, either by complaint or-answer,
within one year after the date of the last item of his claim as set forth in the
recorded lien statement; nor shall any person be bound by the judgment in
such action unless he is made a party thereto within said year. (3515)

’ Lis pendens (54—499, 56+172, 40 Am. St. Rep. 354; 61-303, 63+718; 63-154, 654267,
64-531, 674639, 58 Am. St. Rep. 555). But one action authorized. Other claimants to inter-
vene. Consolidation of actions (52-455, 55+47). Claim must be asserted within one year
from, furnishing the last item (50-445, 52+915; 50-457, 52+915, 18 L. R. A. 753; 50-503,
524922, 836 Am. St. Rep. 661; 53-431, 55+540; 53-252, 54+1109; 64269, 66+979; 68405,
T1+386; 100-380, 111+275). Action may be prosecuted to judgment after the end of the year

~ (see 33-1, 21+740). : . ’

7031. Bill of particulars—Each lienholder shall attach to and file with his
complaint or answer a bill of the items of his claim, verified by the oath of
some person having knowledge thereof, and shall file such further and more
particular account, as the court may at any time direct. Upon his failure to
file such original or further bill, his pleading shall be stricken out and his
claim disallowed. But no failure to comply with any of the provisions of
this chapter shall afféct the right.of any person to recover, in an ordinary
civil action, from the party with whom he has contracted. (3516)

51-364, 53+653, 1017, 17 L. R. A. 815; T7-514, 80+695; 140+339.

7032. Postponement, judgment, subrogation, etc.—IT upon the trial of
such action, or at any time before the execution of final judgment therein, it
shall transpire that any proper party who may still be brought in has been .
omitted, or that any party then entitled to answer has not yet appeared, or
that for any other reason the trial or judgment should be delayed, or the
judgment as ordered or entered be modified, the court may postpone the
trial, or make such other or further order in the premises as shall be just.
And if it be found that any indebtedness for which a lien is demanded be not
then due, the same shall be allowed for the amount of its present worth.
Judgment shall be given in favor of each lienholder for the amount de-
manded and proved by him, with costs and disbursements to be fixed by the
court at the trial, and such amount shall not be included in the lien of any
other party; but 1f after judgment, a lienholder who is personally indebted
for the amount of any lien so adjudged in favor of another shall pay. such
indebtedness, he shall thereby become subrogated to the rights of the per-
son so paid. (3517)

Bringing in new parties (43—449, 45+868; 50-525, 52+926; 119-219, 138+28). Opening
default (56-476, 58+38). Reasonable attorney’s fees may be allowed (106-188, 118+555).
Court may allow costs and disbursements, including -attorney’s fee, to prevaxlmg lienholder,
) and this statute is consututlonal (140+339).

7033. Judgment, sale, redemption, etc.—The judgment shall direct a sale
of the real estate or other property for the satisfaction of all liens charged
thereon, and the manner of such sale, subject to the rights of all persons
which are paramount to such liens or any of them. It shall require the offi-
cer making such sale to pay over and distribute the proceeds of the sale, after
deducting all lawful charges and expenses, to and among the lienors to the
amount of their respective claims, if there is sufficient therefor, and if there
is not sufficient then to divide and distribute the same among the several
lienors in proportion to the amount due to each, and without prlorlty among
themselves. If the estate sold be a leasehold havmcr not more than two years
to run, or be the interest of a vendee under an executory contract of sale the
conditions whereof are to be performed within the same period, no redemp-.
tion shall be allowed; in all other cases the right of redemption shall be
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the same as upon execution sales. But no salé shall be deemed complete
until reported to and confirmed by the court. (3518)

No priority among lienors in the distribution of proceeds of sale (52-522, 54+746; 54—
486, 56+131; 93-501, 101+963, 106 Am. St Rep. 445. See 50-457, 52+915, 18.L. R. A. 753).
Deduction of amount due subcontractor from amount due principal contractor (67-329;, 69+
1091, 64 Am. St. Rep. 418). Judgment cannot be docketed as a personal judgment (58-365,
59+1086). If plaintiff establishes a cause of action for the recovery of money, but fails to
establish his right to a specific lien, he may have an ordinary personal judgment (35-451, 29+
65; 37455, 35+178; 58-365, 59+1086). A sale of an equitable owner’s interest may be
ordered before the extent of such interest is judicially determined (76-434, 79+541). Re-
demption, (48-223, 50+1038; 51-417, 53+719., See 13-4355, 424).

7034. Severance of building, resale, receiver, etc.—If, without material in-
jury to the building or other improvement to which the lienholder has con-
tributed, the same can be severed and removed irom the land, the judgment,
in the discretion of the court, may direct the sale of such improvement, with
the privilege to the purchaser of removing the same at any time within sixty
- days, unless before such removal the owner or other person inferésted in the
land shall pay to the sheriff, for the purchaser, thé amount realized from the
sale, with interest and all expenses incurred toward such removal. If in any
case the sale be not confirmed, the court may direct a resale, or, if deemed
hest, may appoint a receiver to lease or otherwise handle the property, under
its d1rect1on in the interests of all persons concerned. And in all cases of
liens arising ‘under § 7022 such receivership may be created in the first in-
stance instead of directing a sale of the property. (3519)

7035. .Miners—Whoever performs labor, or. furnishes any skill, material,
or machinery, in or about the opening or working of any mine, at the request
of the owner thereof, or of the lessee of such owner, or of any contractor with
either, shall have a lien for the value thereof upon the interest of such owner
or lessee, as the case may be, in said mine and its appurtenances, which lien
may be asserted and enforced as in this chapter prescribed-in respect to other
liens upon real .estate. (3520) -

PERSONALTY IN POSSESSION

7036. For keeping, repairing, etc.—Whoever at the request of the owner
or legal possessor of any personal property shall store or care for or contrib-
ute in any of the modes mentioned in the next section to its preservation,
care, or to the enhancement of its value, shall have a lien upon such property
for the price or value of such storage, care or contribution, and for any legal
charges against the same paid by such person to any other person, and the
right to retain the property in his possession until such lien is lawfully dis-
charged; but a voluntary surrender of possession shall extmgulsh the lien

“herein given. (’05 ¢. 328 § 1, amended 07 ¢. 114 § 1) :

Historieal—By 1905 c. 328 § 6, G. S.1894, §§ 6247, 6248, and all other acts or parts of
acts inconsistent therewith are repealed. Sald sections 6247 6248, were sections 1, 2, of
1889 ¢. 199, which was repealed by § 9448; the provisions thereof being incorporated in sce-
tions 3521 to 8523. The effect of 1905 c. 3’8, as amended, is to supersede R. L. §§ 3521-3523.

See 43-148, 4441083 ; 60-54, 56, 61+830; 60-525, 63+103.

To take timber out of the water, and pile. trim, sort. and prepare it for market, is within
1905 ¢. 328, as amended by 1907 c. 114. Enforcement of such possessory lien cumulative
remedy, not inconsistent with the log lien statute, 1{ L. §§ 3524-3540 [7058-7076] (109-120,
123458).

7037. For-what given—Such lien and rlght of detamer shall exist for:

1. Transporting property from one place to another as a common carrier
or otherwise;

2. Keeping or storing property as a warehouseman or other bailee;

3. Keeping, feeding, pasturing, or otherwise caring for domestic animals
or other beasts, including medical or surgical treatment thereof and shoeing
the same;

4. Makmg, altering or repamnd any article, or expending any labor, skill
or material thereon,

Such liens shall embrace all lawful charges against such property paid to
any other person by the person claiming such lien, and the price or value,
of such care, storage or contribution and all reasonable disbursements occa-
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sioned by the detention or sale of the property. (05 c. 328 § 2, amended 07
c. 114 § 2) ‘

Subd. 2 (45-222, 47+784)." Subd. 3 (43-148, 44+1083; 64-375, 67+20§; 64-472, 67+365;
66-57, 684514, 61 Am. St. Rep. 391). Subd. 4 (45-222, 47+784; 60-54, 56, 61+830).

7038. Sale—If any sum secured by such lien be not paid within ninety
days after it becomes due, the lien holder may sell the property and out of
the proceeds of such sale there shall be paid, first, the disbursements afore-
said, and, second, all charges against said property paid by such person
to any other person, and, third, the total indebtedness then secured by the
lien. The remainder, if any, shall be paid on demand to the owner or other
person entitled thereto. ('05 c. 328 § 3, amended 07 ¢. 114 § 3)

45-222, 474784,

7039. Sale, when and where made—Notice—The sale herein provided for
shall be made at public auction between 9 o’clock in the morning and 5
o’clock in the afternoon in the county where the property or some part there-
of is situated. A notice stating the time and place of sale, the amount which
 will be due on the date of sale exclusive of the expenses of advertising and
sale, and the grounds of the lien, giving a general description of the property
to be sold, shall be served personally upon the owner of the property if he
can be found within the county in which said property is stored, and if he
cannot, then it shall be mailed to the owner thereof at least three weeks be-
fore the time fixed for such sale if the place of residence or postoffice address
of such owner is known to him or with due diligence can be learned by the
person claiming such lien, and shall be published once in each week for three
successive weeks in a newspaper printed and published in the county where
said property or some part thereof is situated, the last publication of such
notice to be at least one week prior to the date of sale; or, if there is no news-
paper printed and published in the county, then said notice of sale shall be
posted in three of the most public places in the county at'least three weeks
before the time of sale. 'In case neither the place of residence nor the post-
office address of such owner is known to the person claiming such lien and
cannot with reasonable diligence be learned, the publication or posting of no-
tice as herein provided shall be sufficient to authorize such sale. ('05 c. 328
§ 4, amended "07 c. 114 § 4) _ ‘

7040. Conduct of sale—The property sold as herein provided shall be in
view at the time of the sale. Under the power of sale hereby given enough of
said property may be sold to satisfy the amount due-at the time of sale, in-
cluding expenses, and said property, if under cover, may be offered for sale
and sold in the original packages in the form and condition that the same was
received by the lien holder; but after sufficient property has been so.sold to
satisfy the amount so due no more shall be sold. The lien holder, his rep-
resentatives or assigns, may fairly and in good faith purchase any property
sold under the provisions of this act, provided the sale is conducted by the
sheriff, his deputy, or any constable of the county where such sale is made.
(05 c. 328 § 5)

SHOEING ANIMALS

7041. To whom given—Against whom—Every person who shall shoe or
cause to be shod by his employés any horse, mule, ox or other animal shall
have a lien upon the animal shod for his reasonable charge for the shoeing of
the same, and each lien conferred by this act shall take precedente of all other
claims or liens thereon, not duly recorded prior to the recording of the claim
of lien, as hereinafter provided, but such lien shall not attach where the prop-
erty has changed ownership prior to the filing of such lien. (07 ¢. 47 § 1)

7042. Statement and notice, when and where filed—Any person desiring
to secure the benefit of this act shall, within six months after the shoeing of .
such horse, mule, ox or other animal, 6r in case he shall have shod such ani-
mal more than once within that time, then within six months of the last
shoeing, file with the township clerk, city clerk, or village recorder as the
case may be, in the township, village or city in which such animal is, a state-
ment made under oath by the claimant, or some one in his or her behalf, and
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a notice of his intention to claim a lien upon such animal for his charges for
the shoeing of the same. ('07 c. 47.§ 2)

7043, To state, what—Such statement and notice shall state the name of
the person clalmmg the lien, the name of the owner or reputed owner of the
animal sought to be charged with the lien, and a description sufficient for
identification of the animal upon which the lien is claimed, and the amount
due the claimant, as near as may be, over and above all legal off-sets. ('07
c. 47 § 3)

" 7044. Successive liens—Any person may file successive liens upon the
same animal for charges for shoeing the sanie, and he may include in any
one claim of lien his charges for any number of times of shoeing such animal;
provided, however, that no lien shall be had for any shoeing of any animal
done more than six months prlor to the filing of the notice of lien. (07 c.
47 § 4). -

7045. Duty of clerk—Fees—It shall be the duty of the township, city
clerk or village recorder, as the case may be, upon the presentation to him of
any such statement and notice of lien, to file the same in his office in the
same manner as provided by law for the filing and recording of chattel mort-
gages;-and he shall be entitled to charge and receive from the person filing
such statement and notice a fee of twenty-five cents, 'and no more. (’07 c.
47 § 5)

7046.  Certified copy—Evidence—A copy of such statement and notice of
lien, filed as aforesaid, certified by the township or city clerk, or recorder as
the case may be, shall be received in evidence in any proceedmd taken to
enforce the lien herein provided for, but only of the fact that such statement
and notice of lien was.received and filed accor ding to the indorsements of the
townshlé%, city clerk or village recorder thereon and of no other fact. (07
c. 47 § .

7047. Action to enforce—Notice—The person having such lien shall with-
in six months from and after the date of filing such lien statement, commence
suit for the recovéry of such charges by summons, in the usual form, before
any justice of the peace of the township in which he resides, or in any court,
as ‘he case mav recuire, against the person liable for the payment thereof.
But before any such lien claimant shall commence any action to foreclose
such’lien, he shall give the person against whom he proposes to bring such
action at least twenty days’ notice in writing of his intention to foreclose
such. lien. (07 ¢c. 47§ 7)

7048. Personal service—If such summons be returned personally served
upon the defendant, the same proceedings shall thereon be had in all respects
as in other suits commenced by summons, in which there is a personal serv-
ice of process; the judgment shall be rendered in such suit in like manner
as judgments are now rendered in civil actions. (07 c. 47 § 8)

7049. When defendant not found—If the officer return upon such dum-
mons that the defendant cannot be found.in this county, the same proceed-
ings shall be had in all respects, as near as may be, as in suits commenced by
attachment in which there is not a personal service of the attachment upon
the defendant, and judgment shall be rendered in such suits in like manner
as judgments are now rendered in such actions. (07 c. 47 § 9)

7050. Execution and sale—If the plaintiff recover judgment in such suit,
execution shall be issued thereon in the same manner and with like effect as
upon judgments now rendered in suits commenced by attachment, and the
horse, mule, ox, or other animal, upon which the plaintiff holds such lien,
shall not be exempt from execution, but may be sold to satisfy such execution
in the same manner as if it had been seized and held upon an attachment

_in such suit. (07 c. 47'§ 10)

.7051. Expenses—All expenses which shall have been incurred by the per-
son having such lien after the same had accrued shall be an additional lien
upon the property, and shall be computed 'and ascertained upon the trial or
" assessment of damages and included in the judgment. ('07 c. 47 § 11)

7052. Findings—Judgment—In all suits or attachments prosecuted under
the provisions of this act, the court, jury or justice of the peace who shall
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try the same, or make an assessment of damages therein, shall, in addition to
finding the sum due the plaintiff, also find that the same is due for the cost
of shoeing the horse, mule, ox, or other animal described in plaintiff’s decla-
ration, and is a lien upon the same; provided, however, that if the court,
jury, or justice of the peace shall find that the amount due the plaintiff is
not a lien upon the property described in the plaintiff’s  declaration, the plain-
tiff shall be non-suited thereby, but shall be entitled to judgment, as in other
civil actions, but in such case said plaintiff shall not recover or tax any costs
other than those allowed and taxable in such case; and in those cases where
the amount due is found to be a lien upon the property mentioned in plain-
tiff’s declaration, the finding or verdict may be in the. following form: (The
court, jurors or justice, as the case may be) say that there is due the sum
of .......... dollars from the said defendant, and that the same is due for
- plaintiff’s reasonable charges for shoeing the animal mentioned in plaintiff’s
declaration (giving a description sufficient for identification of the animal),
and that the plaintiff has a lien upon said animal for said amount. (’07 c.
47 § 12) ,
MOTOR-VEHICLES

7053. To whom given—Against whom—Amount—Whoever performs or
contributes any labor or skill, or furnishes or contributes any machinery, sup-
plies, materials or storage in making, altering, repairing, storing, or other-
wise caring for any motor-vehicle, whether pursuant to a contract with the
owner of such motor-vehicle, or at the instance or request of any agent of
such owner, shall have a lien upon such motor-vehicle for the price, or value,
of the labor or skill performed, or machinery, supplies, materials or storage
furnished or contributed. If the labor is performed, or machinery, supplies,
materials or storage is furnished pursuant to a contract, for an agreed price,
the lien shall be for the sum so agreed upon; otherwise, it shall be for the
reasonable value thereof. (11 c. 320 § 1)

‘Where claimant furnished eight tire casings for automobiles to bankrupt which was en-
gaged in operating taxicabs, claimant was not entitled to lien, unless at time casings were
sold they were furnished for particular cars (193 Fed. 265).

Priority of materialman’s lien for materials furnished for taxicabs owned by a bankrupt
(193 Ped. 265).

7054. Statement and notice—When and where filed—To state what—The
lien shall cease at the end of sixty days after the furnishing of the last item -
of such labor, machinery, supplies, materials, and sixty (60) days after the
termination of such storage, unless within such period a statement of the
claim therefor be filed for record with the township clerk, city clerk or village
recorder, as the case may be, in the townsliip, village or tity in which the
owner of such motor vehicle resides. Such statement shall, by or at the in-
stance of the lien claimant, be verified by the oath of some person, shown by
such verification to have know]edge of the facts stated, and shall set forth:

1y The name of the person claiming the li¢n, and notice of intention to
claim and hold a lien;

2. The name of the owner, or reputed owner, of such motor-vehicle;

3. The license number of such motor-vehicle, if licensed under the laws
of the state of Minnesota; '

4. The amount claimed to be due, and that such amount is due for labor
performed, or machinery, materlals, supphes or storage furnished to the
owner of the motor-vehicle, or at the instance of an agent of such owner;

5. The dates when the ﬁrst and last items of the labor, or other contrrbu-
tions, were made. (11 c. 320'§ 2)

7055. Action to enforce—Notice—Judgment—Sale—Such lien may be
foreclosed by action within six (6) months after the statement is filed. The
summons shall state that the complaint has been filed with the clerk of the
court in which the action is commenced, and shall contain a notice that the
action is brought to foreclose a lien, giving the amount thereof, and the li-
cense number of the motor-vehicle affected. If the lien claimant recover
judgment, the court shall order the sheriff, or officer, to seize such motor-
vehicle forthwith, and sell the same at public vendue, in the manner provided
by law for the sale of personal property on execution. Out of the proceeds
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of such sale, there shall be paid,—first, the expenses thereof; the fees of the
officer, and the court costs; second, to the claimant, the amount of his lien,
with interest to date; the remainder shall be paid to the owner of the motor-
vehicle sold, or other person entitled thereto. (’11 c. 320 § 3)

7056. Notice of sale—At or before posting the notice of sale, the sheriff
gh‘?;l serve a copy of said notice of sale on the judgment debtor. ('11 ¢. 320

7057. “Motor-vehicle” and “owner”—The term motor—vehxcle,” used
herein, includes all vehicles of locomotion, except those propelled by muscu-
lar power, and except those which run on rails or tracks. The term “owner”
shall include the conditional vendee or mortgagor in possession. (’11 c. 320

§ 3)
ON LOGS AND TIMBER

7058. To whom given—Against whom—Whoever performs manual la-
bor or other personal service for hire, in or in aid of the cutting, hauling,
banking, driving, rafting, towing, cribbing, or booming any logs, cross-ties,
poles, or other timber, shall have a lien thereon for the price or value of such
labor or service, which shall be preferred to all other claims on the same
‘except those of the state of Minnesota and of the owner or occupant of the
land irom which the same may have been unlawfully removed, and no agree-
ment to waive such lien shall be valid. (3524)

To be liberally construed (64——4‘70 674348, 58 Am. St. Rep. 545; T79-114, 81+757). Ap-
plicable to camp cook and blacksmith (64-420, 674348, 58 Am. St. Rep 545); to contractors
and subcontractors (79-114, 81+757). Inapplicable to government timber (89-172, 94+548);
to one letting team to contractor (119-477, 138+781, distinguishing 42-178, 434966, 64-420,
67+348, 58 Am. St. Rep. 545). Act of 1876 constitutional (60-216, 62+125; 60-233, 6¢2+123,
30 L. R. A. 84).

Enforcement of possessory lien under §§ 7036-7040 cumulative remedy, not inconsistent
with §§ 7058-7076 (109-120, 123+58). See note under § 7036.

Sections 7058-7076 cited (101-110, 1114949). See note under § 7061,

Cited (193 Fed. 265). :

7059. Lien statement—Filing—Assignment of lien—If the indebtedness
so due be not paid within five days after demand therefor made upon the
debtor in person, or upon some agent or clerk of the debtor at his business
office, the lienholder may file for record with the surveyor general of the
lumber district in which such labor or service was performed a statement,
verified by the oath of some person having knowledge of the facts, setting
forth his postoffice address, the dates of beginning and ending the Jabor or
service, the .rate of compensation agreed upon or claimed, the sums, if any,
paid thereon, the amount then due, a description of the logs or other timber
on which the lien is claimed, and the fact of such claim: Provided, that if
such labor or service be terminated by the direction or act of the employer,
or by the completion of the work in which the employee is engaged, then
no demand for payment shall be necessary, and the lien statement may be
filed at once; and provided, further, that, if no mark or description of such
logs or other timber be filed for record with said surveyor general, the lien
statement shall be filed, not with him, but with the clerk of the district court
_of the county in whxch the labor or service was performed: Provided, fur-
ther, that any person having a claim upon logs, cross-ties, poles or other tim-
ber as provided. in § 7038, may assign the same in writing to any person ei-
ther before or after the makmg and filing of the statement therefor as pro-
vided in this section; and the pérson to whom such claim may be assigned,
his agent or attorney, may make and file for record the statement for lien
therefor required by this section, in case no such statement has been filed.
And when such statement and assignment have been made and filed in the
office of the surveyor general of the lumber district in which such logs are .
situated, or in the office of the clerk of the district court, in case such state-
ment is filed in the office of the clerk of the district court, said person to whom
said assignment is made shall be subrogated to all the rlcrhts of the original
claimant, and is hereby authorized to enforce the lien against said logs, cross-
ties, poles and all other timber in his own name, 'in the same manner and
with the same effect as the original claimant could have done had not such
assignment been made’; and any person holding the title to said logs or tim-

\
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ber, or any lien by mortgage or otherwise thereon, as security for payment of
any sum as stumpage thereon, may in like manner purchase and take an
assignment of any or all such claims for labor, or may pay and discharge the
same, and in either case may tack the same to his original claim and hold
the same as an additional incumbrance thereon, and may enforce the pay-
ment of the same, with interest, in like manner as his original claim thereon,
but in no case shall he be required to pay more than the reasonable and cur-
rent value of such labor. (3525)
32-126, 19+647; 79-114, 81+757; 114-319, 131+333; 139+133; 139+491.

7060. Termination of lien—The lien shall cease unless said statement be
so filed within thirty days after the termination of such labor or service, un-
less the same shall have been wholly performed between October 1 and
April 1 next thereafter, in which case the statement may be filed on or be-
fore the last day of said April. Such filing shall continue the lien in force for
ninety days thereafter, and no longer, unless within that period an action be
commenced for its enforcement as herein provided. (3526)

Cited and applied (101-110, 111+949; 139+491). See note under § 7061.

7061. Action—Attachment—Said lien shall be enforced by attaching the
property subject thereto in a civil action in the district court of any county
of the judicial district in which the labor or service was performed, or with-
in which judicial district is situated the surveyor general’s office wherein the
marks of such property are recorded; such county to be determined by the
plaintiff’s choice, and such attachment to be governed by the rules regulat-
ing ordinary attachment proceedings in the district court, except as in this
chapter otherwise provided. But no bond or other security shall be required
of the plaintiff as a condition of obtaining such writ. (3527)

32-126, 19+647; 60-216, 62+125; 72-143, 75+122.

Governed by § 7845 as to time of issuing writ, except as modified by § 7060. Remedy

. provisional, and issuance of writ not jurisdictional. May issue at time of issuing summons,
or thereafter within 90 days from filing lien (101-110, 1114949).

7062. Allowance and issue of writ—The affidavit for such attachment
shall be made by or in behalf of the plaintiff, shall be entitled in said action,
shall set forth the amount of indebtedness secured by the lien and then un-
paid, with the name of the debtor, and a copy of the lien statement shall be
attached thereto as an exhibit. No other averments shall be necessary there-
in. Any judge of the district or the court commissioner of any county there-
in may allow the writ, and upon the filing of said affidavit and order of al-
lowance with the clerk said writ shall issue forthwith., (3528)

7063. Contents and levy of writ—Such writ shall contain a description of
the property, substantially as set forth in the lien statement, and shall re-
quire the sheriff or other proper officer to attach and safely keep the same,
or so much thereof as shall be sufficient to satisfy the plaintiff’s demand, with
such costs, disbursements, and charges as he may recover. If the levy be
made upon logs or other timber, the marks whereof have been filed with the
" surveyor general of the lumber district in which the labor or service was
performed, the officer shall file for record with said surveyor general a copy
of the writ and of his return thereon, which return shall specify such marks
and the quantity attached. And in all cases a copy of such writ and return
" shall be filed with the clerk of the court in which the action is brought. No
other filing or service thereof shall be necessary to perfect such levy. (3529)

60-233, 62+123, 30 L. R. A. 84; 62-528, 64+1132; 79-114, 81+757.
Return of sheriff (118-432, 137+6).

7064. Logs, etc., scaled to officer—Where held—Fees—The officer serving
such writ, if necessary to save the property from loss, shall have such logs or
other timber scaled to him in any boom to which they may have arrived, but
he shall not delay the driving thereof to their destination, if within the state:
Provided, that logs and timber cut in the first lumber district may be held at
Stillwater, and those cut in the second district at Minneapolis, though their
destination be below such points. The boomage and scalage fees may be paid
by the attaching officer, and the amount so paid returned as a part of his
charges. And, whether paid before or after judgment, said amount shall be
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collected out of the property, as other costs and dxsbursements are collected.
(3530) ‘

7065. Pleadings—Priority of liens—The complaint shall allege the facts
upon which the plaintiff’s right to a lien depends, and the averments thereof
shall be taken as true unless expressly denied by answer. When more than
one lien is ¢laimed on the same property, they shall have priority inthe order
in which the attachments are levied. (3531)

Cited (101-110, 111+949).

7066. Discharge of attachment—Bond—The defendant, or any person en-
titled to defend, upon presenting an affidavit showirg that he has a valid de-
fence to the whole or some part of the plaintiff's claim, and upon paying into
court such part thereof as he admits, with costs and disbursements then in-
curred, may have the attachment dissolved by giving a bond, to be approved
by the judge, conditioned for the payment of any sum that may be recovered
in the action. At least five days’ notice shall be given of the application for
such dissolution, and at the hearing thereof the judge, in his discretion, may
require the sureties to justify Srally at such time dnd place as he may dxrect
The bond so approved, the affidavit and notice, and the order of dissolution
shall be filed with the clerk whereupon the property shall be released.
(3532)

7067. Findings, judgment, costs—Upon the trial of such action the court
or jury, in addition to finding the sum due to plaintiff, shall find how much
thereof is due for labor or service upon the property described in the com-
plaint, and how much of such property is subject to plaintiff’s lien. The
judgment entered thereon shall include costs and disbursements as follows:

1. The costs allowed in ordinary actions in the district court, and in addi-
tion an attorney’s fee of twenty dollars;

2. The disbursements made by or in behalf of the plaintiff in enforcing the
lien, including all scalage, boomage, and officers’ fees;

3. If the plamtlﬂ be the orxgmal lienholder his fees and mlleage as a wit-
ness. (3533)

60-233, 62+123, 30 L. R. A. 84; 79-114, 81+757,

7068. Execution sale—The judgment shall be enforced by execution sale
of the property found subject to the lien, if any there be; if not, execution
shall issue in ordinary form for the amount recovered. And if a part only of
the recovery be secured by the lien, separate executions may issue as the
case shall require. The levy upon property covered by the lien shall be made
in the manner provided for the levy of the attachment, and notice of the sale
shall be given as in the case of ordinary execution sales except that such no-
tice shall also be posted in the office of the surveyor general of the district;
and if the sale be made in the county wherein the surveyor general’s office is
situated, it shall take place at said office. The officer making the sale shall
give his certificate thereof to the purchaser, which shall vest in him the title
of all parties to the action, and entitle him to a scale bill for such part of said
property as is described by recorded marks. (3534)

7069. Obstructing or intermixed logs—Any person desiring to float logs
or other timber in any of the streams or waters of this state, and being
hindered or obstructed in so doing by the logs or timber of another, or any
person whose logs or timber shall become so intermingled therein with those
of another as to make it difficult to separate his own without floating all to
other waters, may drive all such obstructing or mingled logs or timber, with
his own, to,some point where the same can conveniently be assorted and his
. own separated from the mass. And he shall have a lien upon the logs or tim-
ber so driven for the reasonable value of his services in driving the same,
which shall be asserted and enforced as in the case of other liens. (3535)

To be liberally construed (33-455, 457, 23+843; 78-438, 814216). What constitutes
hindrance or obstruction (32-76, 19+887). Notice to person to be charged unnecessary.
Custom cannot affect statutory liability (33-285, 22+540). Applicable where artificial supply
of water necessary (33-455, 23+843; 35-324, 29+142); where logs are intermingled by consent
or under a contract for driving the performance of which has been abandoned (34-427, 26+
232; 35-324, 29+142). Driver must exercise care and skill (35~324, 29+142; 77-153, T9+664),
pnd actually drive the logs (46338, 48+1109). Statute does not abrogate common law ac-
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tion for obstructing stream (46-338, 48+1109). Driving beyond destination. Separation of
logs belonging to different owners (35-415, 29+167). Filing lien statement not a condition
precedent to action for personal judgment (72-185, 75+7). Driving to limits of boom com-
pany with exclusive privileges sufficient (77-153, 79+664). Duty of several owners to sup-
ply men for driving mass of commingled logs. Lien where one of several owners is required
to furnish more than his share (78-438, 81+216). Measure of compensation (32-76, 19+387;
33-285, 224540; 35-415, 294167; 78-438, S14216),

7070. Submerged, buried or sunken logs—Bond—Llen-—Conversmn—
Any person desiring to raise or float any submerged, buried or sunken logs
or other timber owned by him in any of the waters of this state and being
hindered or obstructed in so doing by the logs or timber of another, and any
person whose logs are sunken, buried or submerded and so mtermmgled
with those of another as to make it difficult to raise or float his own without
raising and floating all, and who shall have filed in the office of the sutveyor
general of the log and lumber district wherein such logs or timber is situate
a bond in the amount and with sureties approved by such surveyor general
conditioned that such person will, on demand and on payment of any lien he
may have thereon, deliver to the owners thereof at the nearest convenient
place of separation, or the nearest advantageous market, all submerged, buried
or sunken logs raised or floated by him in pursuance hereof or in case such
delivery be not so demanded, pay to the owner thereof, in pursuance of and
according to the provisions of this section, and who shall from time to time
renew such bond or give such additional bond as said surveyor general shall
require, may raise and float all such obstructing or mingled logs or timber
with his own and transport the same to some safe point where the same may
be conveniently sorted and separated or advantageously marketed. And he
shall have a lien upon the logs or timber so raised or floated for the reason-
able value of his services in raising and floating the same, which shall be
asserted and enforced as in the case of other liens upon logs and timber.
Any person who shall convert to his own use any logs or timber of anoth-
er upon which he has a lien under the provisions of this section, and the de-
livery of which has not been demanded by the owner thereof, shall be lia-
ble to the owner of the logs or timber so converted for the full value thereof at
the time of such conversion, with interest, less the amount of such lien and
payment of the amount of such liability shall be full compensation for all
logs or timber so converted. (R. L. c. 69, amended '07 c. 428 § 1)

7071, Same—Scaling and marking—Duty of surveyor general—Fees—
Every person who shall engage in raising or floating logs or timber under the
provisions of 7070 shall cause all logs and other timber raised or floated by
him to be scaled at time of such raising or floating by the surveyor general
of the log and lumber district within which such logs or timber is raised or
floated, and shall place on each log and piece of timber so raised a suitable
log mark, which mark shall only be used on logs or timber so raised or float-
ed. The surveyor general of the proper log and lumber district shall attend
in person or by deputy at the raising and floating of such logs or timber, and
promptly scale the same, recording the size, kind, and all marks on each piece
thereof. For such service said surveyor general shall receive in addition to
all fees now allowed by law the further sum of five dollars for each day’s at-
tendance under the provisions hereof, and such fees shall be paid by the per-
son so employing him and shall be taken and held to be a part of the cost of
raising and floating such logs and tiniber. Provided, however, that no such
work shall be perf01med within the limits of any operating boom company
organized under the laws of the state of Minnesota, except under the super-
vision and direction of some representative of the boom company within
whose limits such work is being carried on. (R. L. c. 69, amended '07 c.
428 § 1)

7072. Logs, etc., cut in other states—If such logs or other timber are cut
in another state, and are thence rafted or otherwise transported into this
state, any person who has performed labor or service thereon for which he
would have been entitled to a lien if the same had been performed in Minne-
sota shall have the same lien therefor, and may enforce it at any place where
said logs or timber may be found, to the same extent and with like effect as
though the same had accrued in this state. (3536)
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7073. Stray logs, etc., secured in other states—Any person duthorized by
the laws of another state so to do, who shall pick up or secure lost or stray
logs, timber, or other floating property upon any waters of said state where-
_on there is, during the season of navigation, an actual commerce carried by
vessels drawing eight feet of water or more, which property shall thereafter
be rafted or otherwise transported to waters of the same description within .
this state, shall have a lien thereon for the value of such services and the
expenses thereof, to the same extent and effect as that given by law to per-
sons authorized to perform like services upon such waters in this state.
(3537)

7074. How preserved and enforced—The liens provided for in §§ 7072,
7073 shall be preserved and enforced as in the case of labor liens, except that
no demand for payment need be made before the lien statement is filed, and
that said lien statement, in addition to the other facts required, shall speci-
fy under which of said sections the lien is claimed; and except, further, that
in no case need the same be filed for record elsewhere than with the sur-
veyor general of the lumber district in which said property is found. (3538)

7075. Surveyor general—Lien for charges—To secure the payment of his
fees, mileage, and other charges for official services relating to logs, timber,
and lumber, any surveyor general shall have a lien upon the same, which he
may retdin by affixing to the scale bill of such logs, timber, or lumber a state-
‘ment of the amount due him, with a declaration that he claims and is enti-
tled to such lien, and by taking actual possession of a quantity of such logs,
timber, or lumber sufficient to pay such amount, with the expenses of sei-
zure and sale. (3539)

(5—343 345, T7+991,

7076. Sale and distribution of proceeds—If the amount of such lien be
not paid within sixty days after delivery of the scale bill and statement afore-
said, the property so seized may be sold at auction by the sheriff or any con-
stable of the county upon ten days’ posted notice. One copy of the notice
shall be posted in the office of said surveyor general, who may become a
purchaser at the sale. Out of the proceeds of the sale the officer making the
same shall retain his fees and charges therefor, and pay to the surveyor gen-
eral the amount of his lien and all expenses lawfully incurred by him in en-
forcing the same. The remainder, if any, shall be paxd to the owner or oth-
er person entitled thereto. (3540)

IN OTHER CASES

7077. For wages, as against attachment, etc.—Every mechanic, salesman,
clerk, operative, or other employee of a manufacturer, merchant, or dealer in
merchandise shall have a lien upon all the property of his employer as against
any attachment or execution levied thereon, for the security of his wages
earned within the six months last preceding, to an amount not exccedmg
two hundred dollars. Such lien shall not be affected by any agreement with
the employer to waive the same, and shall be preferred to mortgages, judg-
ments, and other liens which shall have attached after the beginning of the
labor or services in which said wages were earned.- (3541)

26-424, 4+814; 35-287, 2841658; 37-298, 33+791; 46-488, 49+250.

7078. Notice to sheriffi—Property held—Within five days after such levy
the lienholder shall give to the officer. making the same a written notice of
the amount and grounds of his claim; whereupon the officer shall hold the
property, or the proceeds thereof in case of sale, subject to such claim until
the same is determined by agreement of the parties concerned or by the
judgment of a court. But the lien shall cease unless such agreement be
reached, or an action to determine the claim be commenced, within thirty
days after such notice was served. Upon a'sale of the property by the of-
ficer holding the sale he shall pay said liens, in the order of the giving of
said notices, out of the moneys derived therefrom. (3542)

26-424, 4+814; 46488, 494250.

7079. Death or dissolution of employer—Said lien shall also exist, as
against all other creditors, in case of the death, dissolution, or insolvency of
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the employer. The notice provided for in § 7078 shall in such case be given
to the personal representative of the decedent, or to the receiver or other of-
ficer of court entitled to possession of the assets of the employer, within five
days after his qualification as such. And the lien shall cease unless deter-
mined or sued upon as in said section prescribed. * (3543)

7080. For service of stallions, etc.—The owner of any stallion, jack, bull,
ram, or boar kept for public service shall have a lien upon the offspnng of
such animal for the price or value of its service. (3544)

7081. How preserved and enforced—To preserve said lien the holder there-
of, within six months after such service, shall file for record, with the clerk of
the town wherein the female bred to such animal may be, a verified state-
ment containing a description of said female, and stating the time and place
of the service and the amount due therefor. A certified copy of such state-
ment shall be sufficient to authorize the lienholder to take possession of said
offspring at any time within one year after its birth, and to foreclose his

lien thereon by advertisement and sale, as in the case of a chattel mortgage.
(3545)

7082. For threshing grain—Any person owning or operating a threshing
machine shall have a lien upon the grain threshed therewith for the price or
value of such service, which shall be preferred to all other liens or incum-
brgnces except those given for the seed from which said grain was growyp.
(3546)

Constitutional (101—454, 112+872).

Thresher, retaining in his possession part of grain threshed as security for his charges,
may have lien without proceeding in accordance with §§ 7082, 7083 (112-482, 128+834)

Cited (193 Fed. 265).

7083. How preserved and enforced—Within ten days after such thresh-
ing is completed the claimant of such lien shall file with the clerk of the
town in which it was done a verified statement of the amounts and kinds of
grain threshed, the time and place of doing the same, giving the first and
Tast days thereof the rates per bushel and the total charge therefor, the
amounts paid thereon if any, and the balance due, the name of the reputed
owner and of the person requesting the work to be done, and a notice.that
a lien is claimed for the amount remaining unpaid. A certified copy of such
statement shall authorize the seizure and sale of so much of the grain cov-
ered by the lien as may be. necessary to satisfy the same, with reasonable
costs and expenses; but such seizure must be made, or an action to foreclose
be commenced, within six months after such ﬁlinOr So far as applicable -
thereto, the laws relating to the enforcement of chattel mortgages shall gov-
ern the foreclosure of liens hereunder. Any person secreting or disposing of
property covered by such lien, without the consent of the lienholder, shall
be guilty of a misdemeanor, the minimum penalty whereof shall be a ﬁne of
twenty-five dollars. (3547)

Statement held sufficient (101-454, 112+872).

Rules applicable to foreclosure of chattel mortgages apply (101-454, 112+872).
Claimant, having perfected lien may maintain claim and delivery (101-454, 112+872).
See note under § 7082.

GENERAL PROVISIONS

7084. Liens assignable—All liens given by this chapter are assignable,
and may be asserted and enforced by the assignee, or by the personal repre-
sentatives of any holder thereof in case of his death. (3348)

14-145, 113; 100 Am. Dec. 205; 58-455, 60+23, 49 Am. St. Rep. 528, See 57-402, 50+
482, 47 Am. St. Rep. 622.
Cited (139+491). . ,

N .

7085. Inaccuracies in lien statement—In no case shall the liens given hy
this chapter be affected by any inaccuracy in the particulars of the lien state-
ment; but, as against all persons except the owner of the property, the lien
claimant shall be concluded by the dates therein given, showing the first and
last items of his account. - And in no case shall a lien exist for a greater
amount than the sum claimed in the lien statement, nor for any amount what-
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ever, if it be made to appear that the claimant has knowingly demanded ir
such statement more than is justly due. (3549)
51-202, 206, 53+362; 52-114, 119, 53+1063; 52-121, 127, 53+1064; 65-271, 68+21; 139+133.

7086. Promissory note—Effect—The taking of a promissory note or other
written obligation to pay any indebtedness for which a lien is given by this
chapter shall not discharge such lien unless the obligation by its terms shall
so provide, or the time for payment be thereby extended beyond the date

- fixed by law for enforcing such lien. (3550)
3-147, 92; 42433, 44+311; 46-426, 49+195; 64-269, 66+979; 70-507, 512, 73+406, 510.

7087. Satisfaction—Penalty for refusal—Every lien claimed under any
provision of this chapter shall be satisfied of record, at the expense of the
claimant upon payment or tender to him of the amount -actually due thereon,
or upon written demand made at any time after expiration of the time w1th1n
which it may be asserted in an action or other proceeding to -enforce the
same, if it has not been so asserted. Refusal to cause satisfaction to be en-
tered within ten days after such payment, tender, or demand shall render the
party so refusing liable in a civil action, to any person interested, for twenty-
five dollars as liquidated damages if the lien was claimed upon real estate;
otherwise, ten dollars. Also, in either case, for any further damages which
the plaintiff may have suﬁered thelefrom (3551)

o 84407, 264227,

CHAPTER 70

MARRIAGE

7088. Marriage a civil contract—Marriage, so far as its validity in law is
concerned, is a civil contract, to which the consent of the parties capable in
law of contracting, is essential. (3552) .

23-528.

7089. Who capable of contracting—Every male person who has attained
the full age of eighteen years, and every female person who has attained the
full age of fifteen years, is capable in law of contracting marriage, if other-
wise competent. (3553)

78-166, 80+877, 46 L. R. A. 440, 79 Am. St. Rep. 358; 80-216, 83+141.
Cited (99-54, 108+812). .
See note under § 8659.

7090. Marriages prohlbxted——No marrxage shall be contracted while either
of the parties has a husband or wife living; nor within six months after ei-
ther has been divorced from a former spouse; nor between parties who are
nearer of kin than second cousins, whether of the half or whole blood, com-
puted by the rules of the civil law; nor between persons either one of whom
is epileptic, imbecile, feeble minded or insane. (R. L. § 3554, amended ’11 c.
22281) - ,

55-464, 57+205.

Malruge of divorced persons within six months valid until dissolved by judicial decree

(113-503, 130+10). . ) \
See § T106. A )

7091. By whom solemnized—Marriages may be solemnized by any justice
of the peace in the county in which he is elected, and throughout the state by
any judge of a court of record, the superintendent of the department for the
deaf and dumb, in the state school for the deaf and blind, or any licensed or
ordained minister of the gospel in regular communion with a rehglous soci-
ety. (3555)

7092. Credentials of minister—Ministers of the gospel, before they are au-
thorized to perform the marriage rite, shall file a copy of their credentials of
license or ordination with the clerk of the district court of some county in
this state, who shall record the same and give a certificate thereof; and the
place where such credentials are recorded shall be indorsed upon and re-
corded with each certificate of marriage granted by a minister. (3556)

G.S.MINN.'13—97 )



