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§ 4354 APPEALS IN CIVIL ACTIONS [Ch. 80

case and the expense for printing only one will be allowed (56-424, 5741066, 59+191;
88-4, 92+464). The expense of printing unnecessary and immaterial matter will not be
allowed (88-485, 93+896; 4-552, 434; 46-548, 494323, 646; 45471, 48+1, 526; 65-439, 68+72).
Unless papers are printed as required by rule of court the cost of printing them cannot
be recovered {(5-522, 416). Objection that an excessive price was paid for printing the
paper book will not be considered in the absence of an affidavit (45-471, 4841, 526). If
a brief contains improper reflections on the trial court the expense of printing will not
be allowed (66-49, 68+462). 1903 c. 239 authorized the taxation by a prevailing appel-

lant of such reasonable sum as may have been paid to a surety company for an appeal

bond (92-415, 100+104, 362. See § 4528).

4354 Additional allowance—Costs, when paid—In an action for the re-
covery of rhoney only, the court, if of opinion that the appeal was taken
merely for delay, may allow plaintiff, in addition to costs and disbursements,
not more than three per cent. of the judgment in the trial court. Except
when otherwise ordered by the court, the losing party shall pay the costs and

- disbursements before he shall be entitled to a remittitur, or to proceed fur-

ther in the trial court: Provided that, if it shall appear to the satisfaction of
the court that he is unable to pay such costs in full, it shall grant a remittitur
upon payment of the clerk’s fees only, and thereupon he may proceed in the
trial court. (5517%) :

Appeal for delay (40-394, 42487; 55-414, 57+141; 51-343, 53+645; 57-140, 58+872). Pay-
ment as condition of remittitur (721, 80+366). ‘

4355. Security for costs—When an action is begun in the district court by
a plaintiff who is committed for a crime, or is a non-resident or a foreign
corporation, or when such action is breught into the district court on appeal
by defendant, such plaintiff shall file a bond to the clerk, before service of
summons, or in case of appeal within five days after perfecting the same, in
the sum of at least seventy-five dollars, conditioned for the payment of all
costs and disbursements that may be adjudged against him. If, after the
commencement of the action or the taking of an appeal, all parties plaintiff
therein become non-residents, or the sureties on the bond remove from the
state or become insolvent, the court, on motion, may require such bond, or
an additional bond, to be filed, conditioned as aforesaid; but this section shall
not apply to any action brounght for the recovery of wages or claims for per-
sonal services. (5518; 799 c. 186) )

4356, Neglect to file security—Prosecution of bond—Whenever any party
shall commence an action without filing a bond, or fail to provide an addi-
tional hond when so required, the court, on motion of defendant, may order
a stay of all proceedings in such action, or' a dismissal thereof at the cost of
the attorney commencing the same. Whenever judgment is entered against
any party who has given security as required, and the costs and dishurse-
ments adjudged against him remain unpaid in whole or in part for ten days,
such bond may be put in suit and prosecuted to final judgment.” {5519, 5520)

43-205, 451444,

CHAPTER 80

APPEALS IN CIVIL ACTIONS

4357. Appeal from district court—A judgment or order in a civil action
in a district court may be removed to the supreme court by appeal, as pro-
vided in this chapter, and not otherwise. (6132)

Application to special proceedings (12-338, 269; 24-313; 35-404, 20+161; 01-404, 98+98;
2714, 6+401). _

4358. Title of action on appeal—The party appealing shall be known as

the appellant, and the adverse party as the respondent; but the title of the
" action shall not be changed in consequence of the appeal. (6133) .

4359. Notice of appeal—Service—Effect—An appeal shall be made by the
service of a notice in writing on the adverse party, and on the clerk with
912
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whom the judgment or ‘order appealed from is entered, stating the appeal
fron. the same, or some specified part thereof. Whenever a party, in good .
faith, give: notice of appeal from a judgment or order, and omits, through
mistake, to do any other act necessary to perfect the appeal, or to stay pro-
ceedings, the court may permit an amendntent on such terms as may be just.

(6134)

1. One notice for appeal from several orders—02-143, 09+638. .

2, Contents of notice—Must contain a description of the order or judgment (8-188,
160; 25-272: 37445, 35+264; 46-237, 48+1022). On appeal by guardian ad litem (25-39).

8. On whom served—DMust be served on each adverse party as to whom it is sought
to review any order or judgment, although he did not appear in the proceeding or
action in the district court (74-8, 76+700; 57-325, 59+308; 60-82, 61+002; 66-185, 681834,
See 78-408, 80+953, 814210). A party not served is not before the supreme court (84-30,
86+767). An appeal may be taken against a co-plaintiff or co-defendant and notice of
appeal should be served on them as well as on the opposite party (49-57, 52426).

4. Service on clerk—9-232, 217; 32-434, 21+471; 46-343, 49+54.

§. Service on attorney—32-443, 21+474.

6. Amendment—87-205, 914756, 02+331.

4360. Return to supreme court—Upon an appeal being perfected the clerk
shall transmit to the supreme court a certified copy of the judgment roll or
order appealed from, and the papers upon which the order was granted, at
the expense of the appellant. When a case is made, or bill of exceptions
allowed, it may, for the purpose of the appeal, stand in place of or be at-
tached to the judgment roll and certified to the appellate court as aforesaid.
(6135) ' _ 4

4361. Powers of appellate court—Upon an appeal from a' judgment or
order, the appellate court may reverse, affirm, or modify the judgment or
order appealed from in the respect mentioned in the notice of appeal and as
to any or all of the parties, and, if necessary or proper, may order a new trial.
When the judgment is reversed or modified, the appellate court may make
complete restitution of all property and rights lost by the erronecu$ judg-
ment. (6136)

On joint appeal by several the court may reverse, afirm or modify the judgment or -
order as to any or all the parties (28-314, 9+863). Modification of judgment (28-400,
10+429), Cited (19-464, 406; 57-37, 53:368). ,

4362. Judgment notwithstanding verdict—When, at the close of the testi-
mony, any party to the action moves the court to direct a verdict in his
favor, and such motion is denied, upon a subseqiient motion that judgment
be entered notwithstanding the verdict the court shall grant the same if the
moving party was entitled to such directed verdict. An order for judgment
notwithstanding the verdict may also be made on a motion in the alternative
form asking therefor, or, if the same be denied, for a new trial. If the mo-
tion for judgment notwithstanding the verdict be denied, the supreme court,
on appeal from the judgment, may order judgment to be so entered, when
it appears from the testimony that a verdict should have been so directed at
the trial: and it may also so order, on appeal from the whole order denying
such motion when made in the alternative form, whether a new trial was
granted or denied by such order. (795 c. 320)

1, When judgment should be ordered—Judgment should not be ordered unless it
clearly appears from the whole evidence that the cause of action or defence sought to
be established does not, in point of substance, constitute a legal cause of action or a
legal defence. When it appears ptobable that a party has a good cause of action or
defence and that deficiencies of proof might be remedied on another trial judgment
should not be ordered {75266, 77+058; 77-442, BO+617; 78-232, 80+1052; 70-14, 81+533;
80-67, 82+1097: 80-205, 83+137; §0-488, 83+446; B1-1, 83+459; B1-130, 83+511; 81-337,
B4+114; T3-181, 75+281; 84-314, 87HO19; 84415, 87T+1015; 84-367, 87+1117; 81-112, 83+503:
83-3£5, 86+413; 85-391, BO+G4; 83-145, 85+042, 87+847; 86-T7, 00+122; 89-280, 94+871;: 90—
503, 97+384; BT-526, 92+471; 04-421, 103+502). It is not alone sufficient to authorize
judgment that the evidence was such that the trial court, in its discretion, ought to

" have granted a new trial (77442, 804617). Tf there is some evidence reasonably tend-

ing to prove a good cause of action or defence judgment cannot be ordered (81-130,
83511}, Where it is perfectly obvious that fatal deficiencies of proof could not be sup-
plied on another trial judgment should be ordered (80-205, 83+137; 81-1, 83+459; 86-263,
90+534; 66-119, 68+851; 104+133).
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2. Motion on trial for directed verdict necessary—64-136, 66+366; 66-355, 68+1099;
84-216, 874617, :

3. Motion for judgment—A party is not entitled to a judgment under the statute
unless, after verdict, he specifically moves for it. - The court cannot grant such relief
on a mere motion for 2 new trial (64-312, 67471; 65-447, 68+79; 66-355, 68+1009). The
motion may be in the alternative; that is, for judgment notwithstanding the verdict, or.
in case that is denied, for a new trial (66-255, 68+1099; 67-318, 69+1077), The notice
of motion must state that the party will ask for a judgment in his favor and this notice
must appeat in the record on appeal (66-355, 68+1009).

4. Constitntional—The statute is constitutiona! (64-312, 67+71), but it must be con-

strued :;nd applied so as not to invade the constitutional right of trial by jury (84-397, -
B874+1117).

5. Inapplicable to trial by court—84-226, 87+768; 89-147, 94+434. .
6. Appealability of order on motion—87-318, 69+1077; 71-50, 73+631; 76-7, T8+873;

64-312, 67+71; 76-351, T9310; 89-147, 04+434; 90-205, 95+006; 90-52, 95+751; 88-162,
02+542,

7. Disposition of case on appeal—79-14, 81+533; 80-67, 82+1007; 84-314, 87+019; 77-
442, B0HG17; 75-266, 77+958; 81-130, 834511, .

8. Scope of review on appeal from judgment—71-45, 734637.

4363. Dismissal. of appeal in vacation—Any justice of the supreme court.
during vacation, shall have the same power as the court in term to dismiss
any appeal and remand the cause to the court below, upon the stipulation of
the parties, consenting thereto, filed with the clerk of said court. (6137)

4364. Appeal, when taken—An appeal from a judgment may be taken
within six months after the entry thereof, and from an order within thirty
days after written notice of the same from the adverse party. (6138)

1. When judgment entered—Judgment must be made a matter of record in order to
limit the time for taking an appeal (9-318, 301; 15-185, 142; 22-550; 36-117, 30+436). A
judgment is not perfected for the purpose of limiting the time for taking an appeal
until costs have been taxed and inserted therein (37-461, 351270; 45-517, 48+404; 80-524,
B3+415), unless the prevailing party has waived them (81-228, 83+836). .

2. Appeal from order—An appeal may be taken from an order within thirty day
after written notice of the same (91-226, 97+974). Actual notice does not take the place
of written notice, The obligation to give written notice rests on both parties and each
mast be served with notice to set the statute running as to him (83-1435, 854942, 87+84%).
Notice cannot be given to a party for the purpose of limiting the time for appealing
from a conditional ordér until the order becomes as to him a final order and therefore
appealable. The correct practice requires the party on whom the condition is imposed
to perform it and then give written notice of the making of the orvder and of his com-
pliance with its terms. The opposite party must then, if he desires to appeal from the
order, do so within thirty days-after receiving such notice (84-168, 87+363. 88+252}, The
time within which to appeal cannot be extended by a second entry of the same order

(9—249-) 235).  Appeal from order modifying prior order (34-266, 2646, See '67-35,
604H477).

3. Appeal from a modified judgment—65-25, G7+649.
4. Appeal in action for claim against county—82-542, 854550.

4365. Appeal to supreme court, in what cases—An appeal may be taken
to the supreme court by the aggrieved party in the following cases:

1. From a judgment in an action commenced in the district court. or
brought thére from another court from any judgment rendered in such court;
and upon such appeal the court may review any intermediate order involving
the merits or necessarily affecting the judgment appealed from.

2. From an order granting or.refusing a provisional remedy, or which
grants, refuses. dissolves, or refuses to dissolve, an injunction, or an order
vacating or sustaining an attachment.

3. From an order involving the merits of the action or some part thereof.

4. From an order granting or refusing a new trial, or from an order sus-
taining or overruling a demurrer.

5. From an order which, in effect, dctermines the actiom, and prevents a
judgment from which an appeal might be taken. .

6. From an order or judgment made or rendered in proceedings supple-
mentary to execution. . .

7. From a final order, affecting a substantial right, made in a special pro-
ceeding, or upon a summary application in an action after judgment. (5489,
£140)
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STATUTE GENERALLY
i. Application to special proceedings—12-388, 269; 24-313; 55-404, 20+161; Y1404
98+98; 27-14, 6+401.
2. Appeal from several orders—92-143, 90+638,
3. Orders vacating non-appealable orders—That which cannot be done directly can-
not be done indirectly. An appeal will not lie from an order granting or refusing a
motion to vacate a non-appealable order (44-322, 46+560; 46-73, 45+458).

SUBDIVISION 1

4, From judgment on appeal to district court—A judgment affirming an order of
the probate court admitting a will to probate (20-245, 220); a judgment in unlawful
detainer proceedings (14469, 351); a judgment on an appeal from the award of commis-
sioners in condemnation proceedings (35-404, 20+161).

5. From judgment in action commenced in district court—An appeal does not lie
from an order for judgment (71-50, 73+631; 67318, 69+1077; 70-232, B2+311; 30-156,
14+704; 28-156, 9+635; 30-119, 14+511; 15-183, 142; 38-278, 37+338; 30-30, 3B+804; 72-99,
Tht4; 26-317, 4+45; 8-467, 417; 26-303, 3+695; 4-320, 236; 25-509; 25-362; 14-513, 385; 14—
514, 387: 50-332, 52+808; 18-316, 285; 88-162, 92+542. Aliter in habeas corpus proceed-
ings, 93-204, 101+302). Judgment must be the final determination of the rights of the
parties in the action (20-245, 220; 44-526, 47+171; 2-50, 37; 2-59, 46; 27-376, 7+732; 1-24, 8;
12-437, 326; 8-96, 71; 86-509, 91429), It is not necessary that it should be on the merits
and preclude the parties from bringing another action. It is only necessary that it
should be final in the sense of terminating the particular action. Judgments of dis-
missal are appealable as well a5 judgments on the merits (84-350, 25+712). Form is not
controlling and if an order is in effect a final judgment it is appealable as such (20-245,
220; 865-509, 91+29; 92-242, 99+807). A judgment which is such only in name is not ap-
pealable (2-59, 46; 2-50, 37). Judpgment in partition (44-526, 47+171). Judgment in ac-
tion for foreclosure (58-365, 59+1086; 27-376, 74732, 86-509, 914+29). Judgment in man-
damus proceedings (92-242, 99+807). An appeal may be taken from a part of a judg-
ment {31-280, 17+620; 84-493, 87+1012), Immaterial whether action is legal or equitable
(7487, 393). Judgment in condemnation proccedings (35-404, 29+161). Judgment in
tax proceedings (See §921). Judgment ordered by the court notwithstanding the
verdict stands on the same footing as a judgment entered on a verdict (T1-45, 7T3+637).
Judgment must be formally entered in the judgment book before the appeal is taken.
No appeal lies from a mere opinion, decision or finding of the court {(15-185, 142; 21-1;
17-61, 40; 11-203, 132; 39-30, 38+804). A judgment vacating a town or village plat held
appealable as an order (91-404, 93+98).

8. Default judgments appealable—2-313, 268; 4-163, 108; 10-178, 144; 11-314, 219;
22-1; 2443; 4-190, 131; 15-81, 59; 61-271, 63+735; 28-501, 114+64; 24-1; 33-372, 23+541;
15-108, 77; 36-341, 31156;-38-521, 38+613; 55-543, 56+463; 65-112, 7149,

SUBDIVISION 2

7. Orders held appealable—Vacating attachment (5-69, 50; 39-171, 39+69. See 52-
283, 53+1157); medifying injunction and suspending its operation in part (30477,
16+260); refusing to vacate attachment (60-501, 62+1133; 14-125, 93); refusing to ap-
point receiver (21-39): appointing receiver (62-280, 64+813); vacating appointment of
receiver (See 3-418, 338); granting temporary injunction on a hearing (88-372, 93+118).

8. Orders held not appealable—Granting injunction ex parte (52-283, 53+1157; 88—
372, 93+118); granting or refusing order for inspection of documents (92-353, 100+92).

SUBDIVISION 3

9, Construed strictly-=An order involving the merits is one which determines “the
strict legal rights of the parties as contradistinguished from those mere questions of
practice which every court regulates for itself and from all matters which depend upon
the discretion or favor of the court” (2-118, 95; 13-66, 58; 27-109, 6+454; 30477, 40+570;
12-60, 27; 10-168, 136; B6-13, 89+1124). It “must be decisive of the question involved,
or of some strictly legal right of the party appealing. An order which leaves the point
involved still pending before the court, and undetermined, cannot be said to involve the
merits or affect a substantial right” (12-357, 232; 39-477, 40+570; 66-447, 69+224). The
order should be, in effect, in the nature of a final judgment in the action or at least a
final determination of some material question involved therein. It must be something
more than a mere intermediate order made in the course of the trial on a question of
procedure (12-349, 227; 71-363, 73+1089; 83-6, 85+1135).

10, Orders held appealable—Striking out pleading or a portion of pleading (10-168.
136; 12-515, 425; 3-202..133; 1543, 25; 82-499, 18+832, 21+736; 31-427, 18+147); opening
default (50-1, 52+219; 13-66, 58); setting aside stipulation for dismissal {14-333, 256);
setting aside stipulation as to facts of a case (6-136, 82, See 82-544, 85+549); refusing
to vacate unauthorized judgment (12-60, 27); setting aside judgment in proceedings to
enforce payment of taxes (27-109, 6+454); allowing counsel fees in a divorce case (34-
441, 26+450; 84403, 87+1014); denying motion to strike from files a settled case or bill
of exceptions for irregularities in the settlement thereof (80-322, 83+190); vacating a
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previous order _7fir,wing on the merits an order of the probate court refusing to vacate
its order allowing the account of a guardian (82-324, 84+1017, 86+333); striking cause
from calendar on the ground that it had been transferred to another court (83-447,
86+415); confirming sale in proceedings to wind up an insolvent corporation (41—256
43+180); allowing amendment of complaint after judgment and directing certain issues
to be placed on catendar for trial (36-99, 30+429); denying motion to set aside sum-
mons (86-13, 89+1124); denying motion to modify judgment (89-470, 95+320).

11. Orders held not appealable—~Denying motion on the trial for judgment on the
pleadings (12-357, 232); directing compulsory reference (61-43, 63+3); refusing to strike
out pleading (39-477, 40+570; 24-447; 32-499, 184832; 36-117, 30+436); denying motion to
make pleading more definite and certain (71-363, 73+1089; 83-6, 85+1135); denying mo-
tion to change place of trial (22-539; 59-97, 60+809; 10-285, 224); vacating prior order
vacating judgment (63-205, 65+268); denying motion to set aside complaint on the
ground that it did not conform to the notice in the summons (21-335); modifying prior”
order granting new trial (2-118, 95); denying motion to strike out and dismiss objec-
tions filed to allowance of account of trustee (66-447, 694224); refusing application to
intervene (25-148); refusing to dismiss an appeal (22-266)}; appointing committee in pro-
ceedings to condemn land for enlarging a cemetery (70-4386, 73+153); denying motion to
affirm zn order of probate court (85-117, 88+430); granting or refusing order for in-~
spection of documents (92-353, 100+02). .

SUBDIVISION 4

12. Orders held appealable—Granting or denying motion for new trial after trial by
court {27-143, 6+773; 28-330, 9+876), or after trial by referee (12-502, 406);: after entry
of judgment (9-318, 301; 24-339); for new trial of right in action of ejectment (10-397,
316); granting or denying new trial under § 4160 (28-251, 9+756): refusing to entertain
motion for new trial (28-330, §+876; 76-391, 79+397); granting or denying a blended
motion for a new trial or for judgment notwithstanding the verdict after trial by court
(89-147, 94+434; 104+131).

13. Orders held not appealable—Made pro forma (25-558); denying motion to va-
cate order sustaining demurrer and for new trial on demurrer (37-382, 34+739); refusing
to vacate order denying new trial (4¢6-201, 48+778); modifying a prior order granting
new trial (2-118, 95).

14. Orders sustaining or overruling a demurrer—46-207, 48+782; 61-17, 63+95; 52-53,
53+1024; 42-202, 43+1115; 9-151, 141.

SUBDIVISION 5

15. Orders held appealable—Vacating prior order setting aside judgment, the sec-
ond order being made after time to appeal from judgment had expired (5-27, 14); dis-
misging appeal from order of town supervisors laying out highway and from their
award for damages (37-445, 351264); discharging garnishee (41-3, 42+539); setting aside
insurance money as exempt in msolvency proceeding (59-415, 61+456) ; denying petition
of creditor in insolvency proceedings fo be permitted to file his claim after tlme lim-
ited (65-237, 67+995); for judgment without proof on demurrer being overruled in an
equitable action (2~50, 37); dismissing appeal from justice court (30-206, 14+867. See
66-470, 69+215; 81-492, 84+3(}1)

16. Orders held not appealable—-Dlsmlssmg action before trial on application of
pla1nt1Ff (16-177, 155); dismissing appeal from justice court (66-470, 69+215); denying
motion to dismiss appeal from probate court (72-258, 754374; 22-266); appointing com-
mittee in condemnation proceedings to enlarge a cemetery (70-438, 73+153); denying
motion to set aside report of commissioners in condemnation proceedings (67-3390,
6041085) ; denying motion to set aside complaint on the ground that it does not con-
form to notice in summons {21-335); denying motion to affirm order of probate court

allowing account of executor (85-117, B8+430); refusing to strike cause from calendar
(B3—447, 86+415); denying motion to set aside service of syummons (86-13, 89+1124).

SUBDIVISION &
17. Cases—22—452 33-132, 224177, 51-230, 53+461; 4-224, 163,

SUBDIVISION 7

18, Deﬁn1t1ons—A final order is one that ends a proceeding so far as the court
making it is concerned (4224, 163). A mere interlocutory or administrative order is
not a final order (44-322, 46+560). A ‘judgnient may be in effect a final order (91-404,
98+08). The phrase “special proceeding” is a generic term for all civil remedies in
courts of justice which are not ordinary actions (84-403, 87+1014).

19. Orders held appealable—Granting leave to issue execution after statutory time
{11-381, 276}; on disclosure in proceedings supplementary to execution directing as-
signment of claims belonging to debtor and appointing receiver to collect same (22—
452); directing sherlff to pay over moneys collected on execution (29-162, 12+452, 453);
appointing recewer in insolvency {30-358, 16+395; 33-405, 23+835; 44-322, 46+560); di-
recting receiver to distribute proceeds of estate of msolvent among creditors and set-
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ting aside liens of attaching and execution creditors (20-269, 13+48. See 44-322, 46+560);
in insolvency dismissing petition under G. S. 1804 4§ 4249 (46-331, 48+1132); denying
motion to correct judgment entered by clerk and not conforming to findings (47-257,
491981); in proceedings for contempt other than criminal (41-42, 42+598; 40-4, 41+1076;
61-120, 63+169; 26-0, 46+446; 30-487, 16+308; B0-260, 15+117; 8-214, 185; 80-253, 04+679);
dismissing motion under G. 5. 1894 % 5435 to compel entry of satisfaction of judgment
(16451, 407); vacating an cxecution sale on real estate and the certificate and sheriff's
return (16-13, 1; 1-183, 157); discharging a person on habeas corpus (29-462, 13+902);
vacating order discharging a person on habeas corpus (10-63, 45); allowing peremptory
writ of mandamus (31-211, 174339, See 74-371, TT+221; 02-242, 99+807); directing sheriff
to turn over property in replevin {71-390, 73+1005)}; denying motion to open tax judg-
ment (25-205. See 27-109, 6+454); denying motion to vacate judgment of divorce
and allow defendant to answer (17-181, 153); denying motion to vacate judgment
rendered against party after his decease (22-542); on a motion to correct a judg-
ment entered by the cleck on insufficient evidence of personal service of summons
{4-163, 108); appointing or refusing to appoint receiver in supplementary proceedings
(22-432; 23-132, 224177); in condemnation proceedings dismissing appcal from award
of commissioners (18-384, 345. See 24-313); directing payment of money in supple-
mentary proceedings (51-230, 53+461); setting apart to insolvent in insolvency proceed-
ings exempt insurance money (59-415, 614456); denying new trial in condemnation
proceedings (15-230, 179); setting aside judgment in tax proceedings (27-109, G+454);
in certiorari proceedings quashing proceedings of county commissioners in forming
new school district {(43-312, 45+435); in bastardy proceedings denying defendant appli-
cation for discharge (79-27, 814536); granting attorney's fees in divorce proceedings
(84-403, 8™1014); permitting creditors of insolvent to share in estate without filing
releases (62-427, 641922); discharging garnishee after examination (41-3, 42+539); con-
firming sale in proceedings to wind up corporation (41-256, 43+180); assessing stock-
holders in proceedings under G. 8. 1894 c. 76 (84-144, 86+872); allowing claims of cred-
itors in proceedings under G. S. 1894 c¢. 76 {84-144, 86+872); vacating town or village
plat {91404, 98+98); denying motion to modify judgment (80-470, 05+320).

20. Orders held not appealable—In proceedings supplementary to execution (4-224,
163, overruled by statute); refusing application to intervene (25-148); denying motion
to strike out and dismiss objections to allowance of account of trustee (66-447. 69+224);
denying motion to set aside report of commissioners in condemnation proceedings (67-
330, 60+1085); appointing committee in condemnation proceedings for the purpose
of a cemetery {70-436, 7T3+153); denying motion to dismiss appeal from probate
court (72-258, 75+374); dismissing appeal from award of water commissioners
under Sp. Laws 1881 c. 188 (36-163, 30+661); granting new trial in condemnation pro-
ceedings (12-388, 269, See 35-404, 29+161); denying motion to dismiss petition under
statute relating to dams and mills (11-253, 168); appointing commissioners in con-
demnation proceedings (81-62, 83+497); refusing to dismiss appeal from probate court
(72-258, 75+374); denying motion to affirm order of probate court allowing account of
executor (85~117, 88+430); vacating previous order of dismissal in insclvency proceed-
ings (30-543, 16+452); denying motion for new trial after entry of judgment in tax pro-
ceedings under charter of St. Paul (22-492); administrative order in action to wind up
corporation (44-322, 46+560).

APPEALABILITY OF ORDERS GENERALLY

21. Orders held appealable—Granting or denying new trial {(Note 12 supra); grant-
ing or denying, dissolving or refusing to dissolve, injunction (Note 7 supra); vacating
or refusing to vacate attachment (Note 7 supra); sustaining or overruling demurrer
{Note 14 supra); in insolvency proceedings {59-415, 61+456; 22-452; 33-132, 22+177; 46~
331, 48+1132; 62-427, 64+022; 33-405, 23+8353; 65-237, 67+995); in condemnation proceed-
ings {(15-230, 179; 18-384, 345; 24-313; 34-227, 25+345); in civil contempt proceedings
(61-120, 63+169; 41—42, 424598; 404, 41+1076; 26-9, 46+446; 30-487, 16+398; 30-260, 15+117;
8-214, 185; 89-253, 94+679); in proceedings to wind up corporations (41-256, 43+180;
84-144, 864872); in garnishment proceedings (41-3, 42+539; 103+709)}; in habeas corpus
proceedings (10-63, 45; 20-462, 13+902; 93-294, 101+303. See §4601); in supplementary
proceedings (51-230, 53+461; 30-358, 16+395; 33405, 23+833); for judgment notwith-
standing the verdict under § 4362 (64-312, 67+71; 80-147, 94+434; 00-52, 95+751. See
$ 4362 Note 6); opening default (50-1, 52+218; 13-66, 58); striking out pleading (10-168,
136; 12-515, 425: 32-499, 18+832; 15-43, 25; 31-427, 18+147; 3-202, 133); refusing to vacate
unauthorized judgment (12-60, 27); setting aside tax judgment (27-109, 6+454); denying
motion to correct iudgment entered by clerk (47-257, 494981); appoeinting receiver in
foreclosure proceedings (62-280, 64+813); refusing to appoint receiver (21-39); vacating
appointment of receiver (5-418, 338); directing sheriff to deliver property levied on to
receiver in insolvency (33-405, 234835); directing sheriff to deliver property taken in
replevin to receiver (71-390, 73+1095); denying motion to strike from files settled case
(80-322, 831100) ; setting aside stipulation for dismissal (14-333, 256); sctting aside stip-
ulation as to facts of case (6-136, $2. See §2-544, 85+549); allowing counsel fees in
divorce proceedings (34-441, 26+450; 84-403, BT+1014); directing sheriff to pay over
money (20-162, 124452, 453); dismissing motion to compel entry of satisfaction of judg-
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ment (16-451, 407); denying motion to open tax judgment (25-205. See 27-109, 6+454);
granting leave to issue execution after time limited (11-381, 276); vacating execution
sale (16-13, 1; 1-183, 157); dismissing appeal from order of town supervisors laying out
highway (37-445, 35+264); vacating previous order of probate court refusing to vacate
order allowing «ccount of guardian (82-324, 84+1017, 86+333); striking case from calen-
dar because transferred to another court (83-447, $6+415); allowing amendment of
complaint after judgment and directing issues to be placed on calendar for trial (36-99,
30+429); denying motion to vacate judgment of divorce and to allow defendant to an-
swer {(17-181, 153); denying application to vacate judgment against party after his de-
cease {22-542); quashing proceedings of county commissioners in forming new school
district (43-312, 45+435); denying application for discharge in bastardy proccedings (79-
27, 81+536); allowing creditor to share in estate without filing release (62-427, 64+922);
vacating prior otder setting aside judgment (5-27, 14); denying motion to sct aside
service of summons (86-13, 89+1124); denying motion to modify judgment (89-470,
95+320); adding new parties defendant (92-143, 99+638).

- 22, Orders held not appealable—Ex parte (52-283, 53+1157; 11-364, 262; 12-388, 249;
12-351, 228; 88-372, 03+118; 02-143, 09+638); dismissing action on trial for insufficiency
of evidence (18-316, 285; 15-185, 142; 79-232, 82+311), or for insufficiency of pleadings
(34-350, 25+712); rcfusing to dismiss action on trial for insufficiency of evidence or for
insufficiency of pleading, or for want of jurisdiction (12-357, 232; 61-434, 63+1027);
granting motion on trial for judgment on pleadings (14-513, 385; 14-514, 287; 50-332,
52+808; 15-185, 142; 46-73, 48+458}; denying motion on trial for judgment on pleadings
(12-357, 232; 46-73, 48+458; 92-242, 094807); directing compulsory refercnce (61-43,
63+3); granting or refusing amendment of pleadings on trinl (55-507, 57+151; 10-192,
155; 25-328; 5-505, 399; 87-200, 51+756) ; admitting or excluding evidence on trial (12-349,
227); refusing to strike out pleading as sham (39-447, 40+570); refusing to strike out
‘allegation claimed to be irrelevant and redundant (24-447; 32-499, 184832); denying
motion to make pleading more definite and certain (71-363, 73+1080; 83-6, B5+1135);
refusing to strike out portions of pleading for duplicity (36-117, 304436} ; denying mo-
tion for change of venue (22-539; 59-97, 60+800; 10-285, 224); denying motion for addi-
tional or amended findings (70-441, 73+252; 86-509, 91+29); for judgment (Note & supra);
setting aside judgment on question of practice as to service of answer (4-320, 236);
requiring bill of particulars to be made more specific (34-202, 55+863); denying motion
for settlement of case (37-461, 35+270; 26-214, 2+494; 30-98, 14+459; 38-137, 36+108); set-
tling and allowing case (76-201, 78+1108, 1119); denying motion to amend or change
conclusions of law (71-322, 73+075; 30-119, 144511; 76-7, 78+873; 8G-509, 91429); vacating
prior order vacating judgment (63-205, 65+268); refusing to set aside garnishment pro-
ceedings for insufficiency of affidavit and granting plaintiff leave to file supplemental
complaint (5-347, 279); refusing to dismiss appeal from probate to district court (72-258,
75+374; 22-26G); appointing committee in condemnation proceedings for cemetery (70~
436, 73+153); in condemmnation proceedings (67-339, 69+1083; B81-62, B3+407; 31-43,
16+456); granting receiver leave to bring action to enforce statutory liability of stock-
holders (70-414, 73+175); denying motion for judgment on findings after reversal on
appeal (72-99, 75+4); denying motion for new trial on issuc of law (55-155, 56+592);
denying motion to set aside complaint not conforming to notice in summons (21-823):
denying motion to intervene (25-148); dismissing action before trial on motion of
plaintiff (16-177, 155; 1-179, 153); dismissing appeal from justice court (66-470, 69+215:
§1-492, 84+301); refusing to dismiss appeal from award of water commissioners under
St. Paul charter (36-163, 30+661); refusing leave to serve case after statutory time
(6-558, 394); setting aside taxation of costs and ordering re-taxation (28-156, 9+6335; 30-
156, 14+794); on default under Rule 10, District Court (28-387, 10+420; 34-12, 24+109);
denying motion for removal from state to federal court (23-186); requiring payment
of costs as condition of continnance (13-298, 275); affirming taxation of costs in justice
court (20-86, 12+146); determining party’s right to costs (14~552, 421; 29-86, 12+146G);
in proceedings for criminal contempt (4142, 42+598; 40-4, 41+1076; 61-120, 63+169; 26-9,
46+446G; 30-487, 16+398); granting or denying motion to vacate non-appealable order
(44-322, 46+560; 46-73, 48+458); modifying prior order granting new trial (2-118, 95);
denying mdtion to strike out and dismiss objections filed to allowance of account of
trustee (66-447, 604224); directing judgment on appeal from justice court (26-303,
3+695); “opinion” of court (21-1}; “findings” of court (11-203, 132); “decision” of court
(17-61, 40; 39-30, 38+804); refusing to dismiss appeal from probate court (22-266: 72-258,
75+374. See 85-117, 88+430); dismissing action for want of prosecution (79-232, 82+311);-
opening case and permitting party to offer further evidence (82-544, 85+549); denying or
granting motion for judgment notwithstanding the verdict under § 4362 (71-50, 73+631;
67-318, GOH1077; 90-52, 95+751;-88-162, 924542, See § 4362 Note 6); denying motion to
affinm order of probate court allowing account of executor (85-117, 88+430); conditional
order hefore compliance with conditton (84-168, 874363, B8+252); refusing to discharge
garnishee (34-353, 87+944); striking or refusing to strike cause from calendar (83-447,
86+415); granting peremptory writ of mandamus (74-371, 77+221; 92-242, 99+807); deny-
ing stay of nroceedings (60-532, 72+811); granting leave to file claim in insolvency pro-
ceedings after time limited (65-237, 671995); vacating previous order of dismissal and
reinstating petition in insolvency proceedings (30-553, 16+452); discharging order to
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show cause and restraining order (26-62, 1+585, question left open); denging new irial
after judgment in tax proceedings unider St. Paul charter (22-492}; denying motion to
amend notice of election contest (87-209, 914+756); granting or denying motion for in-
spection of documents (92-353, 100+92).

4366. Bond or deposit for costs—To render an appeal effectual for any
purpose, a bond shall be executed by the appellant, conditioned that the ap-
peliant shall pay all costs and charges which may be awarded against him on
the appeal not exceeding the penalty of the bond, which shall be at least
two hundred and fifty dollars; or that sum shall be deposited with the clerk
with whom the judgment or order was entered, to abide the judgment of the
appellate court; but such hond or deposit may be waived by the written con-
sent of the respondent, (61-41)

Defective bond may be amended or a new band substituted (8Y-205, 514756, 92+311).
Does not operate as stay (103+709). Cited (23-413; 34-370, 25+804).

4367. Appeal from order—Supersedeas—Such appeal, when taken from
an order, shall stay all proceedings thereon, and save all rights affected
thereby, if the appellant, or some one in his behalf as principal, give bond in
such sum as the judge making the order, or, in case he cannot act, the court
commissioner or clerk of the court where the order is filed, directs and ap-
proves, conditioned to pay the costs of said appeal, and the damages sustained
by the respondent in consequence thereof, if said order or any part thereof
shall be affirmed, or the appeal dismissed, and to abide and satisfy the judg-
ment or order which the appellate court may give therein, which bond shall
be filed in the office of said clerk. {6142)

Proceedings on order stayed and rights under it saved as of date of filing bond (43-
96, 47H460: 48-18, 50+1018; 14-534, 422, See 63-115, 65+235). Effect of stay bond on
appeal from order refusing new trial (33-102, 54+940); on injunction proceedings (52-
283, 5aLL157; 47169, 504332; T8—464, B1H323; 37-10, 324787, G69-532, 724811); on order
dissolving attachment (40-470, 424208): on order appointing receiver (63-115, 654255);
on order striking out portions of answer (12-161, 97); on order allowing percmptory
writ of mandamus (31-211, 174339); on proceedings for location of crossings (45-461,
20460); on order setting aside judgment {71-255, 73+067); on order réfnsing to open de-
fault (37-182, 334567, Sece 33-102, 541040); on order sustaining demurrer but allowing
adverse party to plead over (50-258 52¢861). Effect of stay limited to order from
which appeal taken {(11-271, 184). Bond for costs does not operate as stay (1034+709).
Liability on bond (35-384, 2046: 52-33, 33+1024; T7-323, 804+640; G63-265, G5+445; 37-37,
58+868; 34-370, 25+804; 35384, 20+6; 33-143, 22+182; 13—407, 376; 10-75, 53).

4368. Money judgment—Supersedeas—Ii the appeal be from a judgment
directing the payment of money, it shall not stay the execution of the judg-
ment unless a bond is executed by the appellant conditioned that i the judg-
ment appealed from, or any part thereof, is affirmed, the appellant will pay
the amount directed to be paid by the judgment or the part thereof as to
which it is affirmed, if it is affirmed onlv in part, and all damages awarded
against appellant upon the appeal. {G143) .

Not applicable to bastardy proceedings (63-328. 65+639). Cited (23-415; 17-113, 90;
34-370, 25+5804).

4369. Delivery of chattels, etc.—Stay—If the judgment appealed. from
directs the assignment or delivery of docunients or personal property, its
execution shall not be stayed by appeal, unless the things required to be
assigned or delivered are brought into court, or placed in the eustody of such
officer or receiver as the court may appoint; or unless a bond is executed by
the appellant, and in such amount as the court or judge thereof may direct,
conditioned that the appellant will obey the order of the appellate court upon
the appeal. (6144) '

17-113, 90; 23-415; 34-370, 25+804.

4370. Directing conveyance—Stay—If the judgment appealed from di-
rects the execution of a conveyance or other instrument, its exceution shail
not be stayed by the appeal until the instrument shall be executed and de-
posited with the clerk with whom the judgment is entered, to abide the judg-
ment of the appellate court. (G145}

23-415,
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4371. For sale of real property—Supersedeas—If the judgment appealed
from directs the sale or delivery of possession of real property, its execution
shall not be stayed unless a bond be executed on the part of the appellant
conditioned that during the possession of such property by him he will not
commit, or suffer to be committed, any waste thereon, and that, if the judg-
ment is affirmed, he will pay the value of the use and occupation of the prop-
erty from the time of the appeal until the deliverv of the possession thereof,
pursuant to the judgment. (6146)

23-415,

4372. Stay of proceedings—Extent thereof—Whenever an appeal is per-
fected as provided by §§ 4368, 4369, 45371, it shall stay all further proceedings
in the court below upon the judgment appealed from or the matter embraced
therein ; but such court may proceed upon any other matter included in the
action, and not affected by the judgment appealed from; and the court below
may dispense with or limit the security required when the appellant is an
executor, administrator, trustee, or other person acting in another’s right.
(6147)

Fffect of stay on jurisdiction of district court (44-76, 46+204; 12-122, 70; 48-218,
50+1037; 31-211, 17+339). Effect of stay to preserve proceedings in existing condition
(14-554, 422; 6-564, 400; 17-113, 80; 13-407, 376; 44-76, 461204). Effect on levy (6-564,
400; 13-407, 376). Effect on judgment lien (17-113, 90). Effect of bond when order or
judgment not appealable (52-283, 53+1157).

4373. Bond to vacate stay on money judgment—Notwithstanding an ap-
peal from a money judgment and security given for a stay of proceedings
thercon, the court below, on motion and notice to the adverse party, may
grant leave to the respondent to enforce the judgment upon his giving bond
to the appellant as herein provided, if it be made to appear to the satisfaction
of the court that the appeal was taken for the purpose of delay. Such bond
shall be executed by the respondent, or some one in his behalf, and shall be
conditioned that if the judgment be reversed or modified the respondent will
make such restitution as the appellate court shall direct. (6148)

4374, Bonds may be in one instrument—How served—The bonds in the
sceveral cases of appeals provided for in §§ 43664369, 4371, or such of them
as may be required in any case, may be in one instrument or several, at the
option of the appellant ; and a copy, including the name and residence of each
surety, shall be served on the adverse nartv with the notice of appeal. unless
a deposit be made as provided in § 436€ and notice thereof given. (6149)

4375. Justification of sureties—A bond upon an appeal is of no effect un-
less it is accompanied by the affidavit of the sureties that each is worth double
the amount specified therein; the adverse party may except to the sufficiency
of the sureties within ten days after notice of the appeal; and unless they
or other sureties shall justify before a judge of the court helow, as prescribed
by law in other cases, within ten days thereafter, the appeal shall be re-
garded as if no bond had been given; the justification shall be upon not less
than five days’ notice. (6150)

Court cannot compel ordinary sureties to justify (76-220, r?’8-?1114); otherwise.as re-
spects surety companies (58-351, 59+1055). Failure to justify may be remedied by
amendment (87-205, 91+756, 92+331).

4376. Stay in other cases—=Sale of perishable property—In cases not spec-
ified in §§ 43684371, the perfecting of an appeal by giving the bond men-
tioned in § 436G shall stay proceedings in the court below upon the jiudg-
ment appealed from, except that when it directs the sale of perishable prop-
erty said court may order the property to be sold, and the proceeds thereof
“deposited or invested to abide the judgment of the appellate court. (6151)
'(— Exce)pt as here provided bond for costs does not operate as stay (103+709). Cited

23-415). :
4377. Dismissal not to preclude another appeal—No discontinuance or

dismissal of an appeal in the supreme court shall preclude the party from
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taking another appeal in the same cause, within the time hmited by law.
(6152) ,

4378. Death of respondent—Substitution—If the respondent dies, after
notice of the appeal and before it has been heard, the appellant shall apply to
the supreme court, if in session, otherwise to a justice thereof, to have the

-legal representative or successor in interest of such deceased respondent sub-

stituted as respondent. In case the appellant fails to cause substitution to be
made within sixty days from such death, upon the filing of an affidavit, by
his legal representative or successor in interest, with the clerk of the supreme
court, showing the taking of the appeal, the death of the respondent, and that
the appellant has failed to cause such substitution to be made, the appeal
shall be deemed abandoned, and the clerk of the supreme court shall enter an
order dismissing the same. Upon the filing of a certified copy of such order
with the clerk of the court below, such court shall proceed in the action as if
no appeal had been taken, (6153)

Court may reinstate appeal dismissed under this section (28-68, 9+79). Duty to have
administrator substituted (9242, 99+357).

4379. Death of party aiter submission of appeal—Whenever an appeal
has been taken and submitted to the supreme court, and either party shall
die before entry of judgment therein, and the surviving party, or the legal
representative or successor in interest of the deceased partyv. shall file with
the clerk of the supreme court an affidavit showing such death, said clerk
shall substitute the name of such legal representative or successor in interest.
and the action shall thereupon proceed and,judgment be entered for or
against such representative or successor in interest. (6154)

- CHAPTER 81
ARBITRATION AND AWARD

4380, What may be submitted—Submission irrevocable—Except as in this
section provided, every controversy which can be the subject of a civil action
may be submitted to the decision ot one or more arbitrators in the manner
preseribed in this chapter, but nothing herein shall preclude the arbitration of
controversies according to the common law. No submission shall be made of
a claim to any estate in fee or for life in real estate, but a claim to an interest
for a term of vears, or for a lesser term, and controversies respecting a parti-
tion of lands, or concerning the houndaries thercof, may be submitted. When
a controversy has been submitted, no party thercto shall have power to revoke
the submission without the consent of all the others; and, if any of them
neglect to appear after due notice, the cause may nevertheless be heard and
determined by the arbitrators upon the cvidence produced. (6210, G211,
6214, 6228)

At common law commission may be revoked at any timc before award is made
(59-290, 61+143; 39-360, 40+259). Common law arbitration not abolished (81-472, 84+332).
Necessity of notice of time and place of meeting of arbitrators (52-428, 54+481).

4381. Agreement--The agreement of submission shall be in writing, signed
and acknowledged by the parties or their agents or attorneys, and shall be,

‘in substance, as follows:

Know all men, that ............ of ... ...l and ............ of
............ have agreed to submit the demand described in the. statement
Hereunto annexed (or, all demands existing between them, as the case may
Be) tn the determination of (here insert the names of the arbitrators), the
award of whom (or a majority of whom), being madc and reported within

............ days from this date ro the district court for the county of
............ , the judgment thereon shall be final,
Dated this ........ davof ... ... ..., 19.. .. (6212, 6213)

_The iurisdiction of arbitrators is_special and can only be created by a compliance
with the statutes (27403, 7+823). The agreement for submission must name the arbi-
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