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CHAPTER 69 (G. S. cli. 73). 

WITNESSES AND EVIDENCE. 

TITLE 1. COMPETENCY OF WITNESSES AND EVIDENCE. 
2. MEANS OF SECURING ATTENDANCE. 
3. MODES OF TAXING TESTIMONY. 
4. PERPETUATE TESTIMONY. 
5. PRESERVATION OF 'rESTIMONY. 

COMPETENCY OF WITNESSES AND EVIDENCE. 
Sections. 

	

5000. 	Witness defined. 

	

5091-5094. 	Incompetent witnesses. 

	

5095-5096. 	Competent witnesses. 

	

5097. 	Confessions. 

	

5098. 	Testimony of accomplice. 

	

5099. 	In prosecutions for counterfeiting 
bank-notes. 

	

5100. 	For uttering counterfeit notes, etc. 

	

5101. 	In prosecutions for libeL 

	

5102. 	In prosecutions for rape. 

	

5103-5105. 	In marriage and divorce. 

	

5106-5108. 	Lost instruments. 

	

5109. 	Oral proceedings before justices. 

	

5110-5111. 	Proof ofconviction. 

	

5112-5114. 	Account books. 

	

5115-5117. 	Bills and notes. 

	

5118-5120. 	Affidavits. 

	

5121-5122. 	Conveyances.. 

	

5123. 	Written 	instruments 	acknowl- 
edged. 

	

5124-5128. 	Certified copies of records. 

	

5129. 	Certified 	copies of 	decisions or 
documents. 

Sections. 

	

5130-5134. 	Land-office records. 

	

5135-5 137. 	Printed copies of statutes. 

	

5 138-5139. 	Foreign laws. 

	

5140-5143. 	Dockets of justices of peace. 

	

5144. 	Records of foreign courts. 

	

5145. 	Inspection of documents. 

MEANS OF SECURING ATTENDANCE. 

	

5146-5150. 	Subpcenas. 

	

5151-5153. 	Oath of witnesses. 

MODES OF TAXING TESTIMONY. 

	

5154-5171. 	Depositions within the state. 

	

5172. 	Depositions to be used out of state. 

	

5173-5180. 	Depositions without the state. 
PERPETUATE TESTIMONY. 

	

5181-5186. 	Witnesses within the state. 

	

5187-5192. 	Witnesses without the state. 

PRESERVATION OF TESTIMONY. 

	

5193-5196. 	Deposit of instruments. 

	

5197-5200. 	Affidavits - Deposit of. 

TITLE 1. 

COMPETENCY OF WITNESSES AND EVIDENCE. 

SEC. 5090. Witness defined.- A witness is a person whose declaration 
under oath is received as evidence for any purpose, whether such declaration 
is made on oral-examination, or by deposition or affidavit. 

G. S. oh. 73, § 6. 	 . 

INCOMPETENT. 

SEC. 5091. Not competent witnesses.- The following persons are not 
competent to testify in any action or proceeding: 

First. Those who are of unsound mind, or intoxicated, at the time of their 
production for examination. 

Second. Children under ten years of age, who appear incapableof receiv-
ing just impressions of the facts respecting which they are examined, or of re-
lating them truly. 

G. S. oh. 73, § 9. 37 M. 436. 

SEC. 5092. Same - Examination by court.- The court before whom 
an infant, or a person apparently of weak intellect, is produced as a witness, 
may examine such person to ascertain his capacity, and whether he under- 
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WITNESSES AND EVIDENCE - COMPETENCY OF. [SEcs. 5093-5O95. 

stands the'nature and obligations of an oath; and any court may inquire of 
any person, what are the peculiar ceremonies observed by him in swearing, 
which he deems most obligatory. 

G. S. ch. 73, § 14. 23 M. 104. 

SEC. 5093. When adverse party dead or insane.— It shall not be 
competent for any party to an action, or interested in the event thereof, to 
give evidence therein of or concerning any conversation with, or admission 
of, a deceased or insane party or person, relative to any matter at issue be-
tween the parties. 

G. S. ch. 73, § 8, as amended 1874, ch. 70; 1877, ch. 40. Before amendment this section lim-
ited to contracts, and did not apply when contract executed by an agent, nor to assignor, 
payee or indorser, "whose testimony is received.", Acts 1874, ch. 70, excepted cases when 
contract entered into in presence of third parties. 8 M. 351; 12 M. 407; 18 M. 527; 21 M. 108; 
22M. 397; 36 M. 202, 395; 37 M. 257; 38 M. 113. The principle involved in this section and 
the reasons for it are in 47 Barb. 586; 55 Barb. 337. 

SEC. 5094. Confidential relations.— There are particular relations in 
which it is the policy of the law to encourage confidence, and preserve it in-
violate; therefore a person cannot be examined as a witness in the following 
cases: 

Husband and wife.— First. A husband cannot be examined for or 
against his wife, without her Consent; nor a wife for or against her husband, 
without his consent; nor can either, during the marriage or afterward, be, 
without the consent of the other, examined as to any communication made 
by one to the other during the marriage; but this exception does not apply 
to a civil action or proceeding by one against the other, nor to a cçiminal ac-
tion or proceeding for a crime committed by one against the other; nor to 
proceedings supplementary to execution. 

Attorneys.— Second. An attorney cannot, without the consent of his 
client, be examined as to any coinmunication made by the client to him, or 
his advice given thereon, in the course of professional duty. 

Priests.— Third. A clergyman or priest cannot, without the consent of 
the person making the confession, be examined as to the confession made to 
him in his professional character, in the course of discipline enjoined by the 
church to which he belongs. 

Physicians.— Fourth. A regular physician or surgeon cannot, without the 
consent of his patient, be examined, in a civil action, as to any information ac-
quired in attending the patient, which was necessary to enable him to pre- 

COMPETENT. 

• SEC. 5095. Competent witnesses.— All persons, except as hereinafter 
provided, having the power and faculty to perceive, and make known their 
perceptions to others, may be witnesses. Neither parties nor other persons 
who have an interest in the event of an action are excluded, nor those who 
have been convicted of crime, nor persons on account of their religious opin-
ions or belief; although, in every case, the credibility of the witnesses may be 
drawn in question. * And on the trial of all indictments, complaints, and 
other proceedings against persons charged with the commission of crimes or 
oences, the person so charged shall, at his request, but not otherwise, be 
deemed a competent witness; nor shall the neglect or refusal to testify create 

287 

icribe or act for the patient. 
Public officers.— Fifth. A public officer cannot be examined as to com-

munications made to him in official confidence, when the public interest would 
suffer by the disclosure. 

G. S. ch. 73, § 10, as amended 1889, ch. 72, approved March 15th, by adding "nor to pro-
ceedings supplementary to execution," to first subdivision. 4 M. 335; 19 M. 523; 27 M. 69; 35 
M. 311. This principle prevailed at common law. 1 Greenlf. Ev. i 334, 335, 346. 
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any presumption against the defendant, nor shall such neglect be alluded to 
or commented upon by the prosecuting attorney or by the court. 
a S. ch. 73, § 7, as amended 1868, ch. 70. Amendment struck oit at *, "But no defendant 

in a criminal action or proceeding shall be a competent witness for himself, nor, until ac-
quitted or convicted, for a codefendant." 1 M. 207; 4 M. 438; 10 M. 350; 14 M. 35, 105. 

SEC. 5096. Same - Adverse party.— A party to the record of any civil 
proceeding in law or equity, or a person for whose immediate benefit such 
proceeding is prosecuted or defended, may be examined as if under cross- 
examination at the instance of the adverse party, or any of them, and for that 
purpose may be compelled in the same manner and subject to the same rules 
for examination as any other witness to testify, but the party calling for such 
examination shall not be concluded thereby but may rebut it by counter tes-
ti mony. 

1885, ci,. 193: "An act regulating the admission of evidence in civil actions." Approved 
March 7, 1885. This principle prevailed in chancery courts (1 Greenlf. Ev. § 361; 2 Daniel, 
Oh. Pr. 1044; 10 Wheat. 367), and was enacted in many states (13 0. St. 273; 12 Kan. 453). 

SEC. 5097. Confessions.— A confession of a defendant, whether made in 
the course of judicial proceedings, or to a private person, cannot be given in 
evidence against him, when made under the influence of fear produced by 
threats; nor is it suicient to warrant his conviction, without evidence that 
the offence charged has been committed. 

G. S. ch. 73, § 93 (103). 4 M. 368; 29 M. 222. 

SEC. 5098. Testimony of accomplice.— A conviction cannot be had 
upon the testimony of an accomplice, unless he is corroborated by such other 
evidence as tends to convict the defendant of the commission of the offence, 
and the corroboration is not sufficient if it merely shows the commission of 
the offence or the circumstances thereof. - 

G. S. ch. 73, § 94(104). 30 M. 525; 29 M. 359; 28 M. 224; 37 M. 213; 41N. W. 299. 

SEC. 5099. In prosecutions for counterfeiting bank-notes, etc.— In 
all prosecutions for forging or counterfeiting any notes or bills of any banking 
company or corporation, or for uttering, publishing or tendering in payment 
•as true, any forged or counterfeit banT-bills or notes, or for being possessed 
thereof with the intent to utter a;nd pass theut as true, the testimony of the 
president and cashier of such banks may be dispensed with, if their place of 
residence is without this state, or more than forty miles from the place of 
trial; and the testimony of any person acquainted with the signature of the 
president or cashier of such banks, or who has knowledge of the difference in 
the appearance of the true and counterfeit bills or notes thereof, may be ad-
mitted to prove that any such bills or notes are counterfeit. 

G. S. ch. 73, § 90 (100). 

SEC. 5100. For uttering counterfeit treasury notes, etc.— In all 
prosecutions for forging or counterfeiting any note, certificate, bill of credit, 
or security issued on behalf of the United States, or on behalf of any state or 
territory, or for uttering, publishing, or tendering in payment as true, any 
such forged or counterfeit note, certificate, bill of credit, or security, or for 
being possessed thereof with intent to utter and pass the same as true, the 
certificate under oath of the secretary of the treasury, or of the treasurer of 
the United States, or of the secretary or treasurer of any state or territory on 
whose behalf such note, certificate, bill of credit or security purports to have 
been issued, shall be admitted .as evidence for the purpose of proving the 
same to be forged or counterfeit. 

G. S. ch. '73, 91(101). 

SEc. 5101. In prosecutions for libel.— In all criminal prosecutions or 
indictments for libel, the truth may be given in evidence; and if it appears to 
the jury that the matter charged as libelous is true, and was published with 
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good. motives and justifiable ends, the party shall be acquitted; and thee jury 
shall have the right to determiile the law and the fact. 

G S. éh 73; § 95 (105). 

SEC. 5102. In prosecutions for rape.— Proof of actual penetration iñ1ó 
the body is sufficient to sustain an indictment for rape, or for the crime against 
nature. 

0. S. ch. 73, § 92 (102). 

MARRIAGE - DIVORCE. 

SEC. 5103. Proof of marriage.— When the fact of marriage is required 
or offered to be proved before any court, evidence of the admission of such 
fact by the party against whom the proceeding is instituted, or of general 
repute, or of cohabitation as married persons, or any other circumstantial or 
presuthptive evidence from which the fact may be inferred; shall becoinpe-
tent. 

G. S. ch. 73. § 89 (99). 12 M. 476; 23 M. 528; 25 M. 35. 

SEC. 5104. Same— Certificates —Records.— The original certificates 
and records of marriage, made by the judge, justice, or minister, as prescribed 
by law, and the record thereof by the clerk of the district court, or a copy of 
such record' duly certified by such clerk, shall be received, in all courts and 
places, as presumptive evidence of the fact of such marriage. 

G. S. ch. 73, § 88 (97). 

SEC. 5105. In divorce.— Divorces shall not be granted on the sole con-
fessions, admissions or testimony of the parties, either in or out of court. 

0. S. ch. 73, § 96 (106). 6 M. 458. 

LOST INSTRUMENTS. 

SEc. 5106. Evidence to disprove loss.— Whenever any party to an ac-
tion is permitted to prove by his own oath the loss of any instrument, in qrder 
to admit other proof of the contents thereof, the adverse party may also be 
examined by the, court, on oath, to disprove such loss, and to account for such 
insti U ment. 

0. S. cli. 73, § 67 (75). This and succeeding sections is the jurisdiction which courts of 
chancery u1was exercised. 1 Story, Eq. Jur. 82; 1 Ves. 344, 446; 2 Vos. 38; 16 Ves. 430; 
4 Johns. Cli. 294; 6 id. 342; Mitf. Eq. P1. 222; 1 Daniel, Ch. Pr. 611. The inethodof proof is 
the same as at common law. I Greenif. Ev. 84, 509, 558; 1 Stark. Ev. 336; 6 Term R. 236: 
4 Phil. Ev. 441. 

SEC. 5107. Instrument for payment of money.— In any action 
founded upon any negotiable promissory note, bill of exchange, bond or 
other instrument for the payment of money, or in vhich such note, bill, bond 
or other instrument might be allowed as a set-off in the defense of any action, 
if it appears on the trial that such note, bill, bond or other instrument was 
lost while it belonged to the party claiming the amount due thereon, parol or 
othem evidence of the contents thereof may be given on such trial, and not-
withstanding such note, bill, bond or other instrument was negotiable, such 
party shall be entitled to receive the amount due thereon, as if such note, bill, 
bond or other instrument had been produced. 

0. S. cli. 73, § 6S'76), as amended 1379, cli. 52. Approved February 28th. Amendment in-
serted "bond  or other instrumnt for the payment of money." 14 i\1. 406. 

SEC. 5108. Same - Indemnity bond.— But to entitle a party td a re-
covery on a negotiable promissory note, bill of exchange, bond or other 
instrument for the payment of money, which has been lOst, he shall, before 
judgment is entered, execute a bond to the adverse party, in a penalty at 
least double the amount of such note, bill, bond or other instrument, with 
a,t least two sureties to be approved by the court in which the recovery is had, 
or the clerk thereof in case no trial 'is had, conditioned to indeinn iVy the ad- 
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verse party, his heirs and personal representatives, against all claims by any 
other persons on account of such note, bill, or other instrument and against 
all costs and expenses by reason of- such claims; provided, that in case the 
statute of limitations shall have run against such note, bill, bond or other in-
strumentwhile the action is pending and before a recovery is had thereon, 
the court in which the action is pending may, in its discretion, reduce the 
amount of the penalty of such indemnity bond or permit judgnlent to be, en-
tered without such bond. 

G. S. ch. 73, § 69, as amended 1879, ch. 52. Approved February 28th. Amendment inserted 
"bond or other instrument for the payment of money," and added the proviso. 

ORAL PROCEEDINGS BEFORE JUSTICES. 	, 	- 

SEa. 5109. How proved.— The proceedings in any cause had before a 
justice, not reduced to writing by said justice, nor being the contents of any 
paper or document produced before said justice, unless such paper or document 
is lost or destroyed, may be proved by the oath of the ,justice. In case of his 
death or absence, they may be proved by producing the original minutes of 
such proceeding entered in a book kept by such justice, accompanied by proof 
of his handwriting; or they may be proved by producing copies of such min-
utes, sworn to by a competent witness as having been compared by him with 
the original entries, with proof that such entries were in the handwriting of 
the justice. - 

G. S. ch. 73, § 78 (85). 	 - 

PROOF OF CONVICTION. 

SEc. 5110. By copy of minutes.— A copy of the minutes of any convic-
tion and judgment, duly certified by the clerk in whose custody such minutes 
are, under his official seal, together with a copy of the indictment on which 
the conviction was had, certiecl in the same manner, shall be evidence, in all 
courts and places, of such conviction and judgment, without the produCtion of 
th&.j udgment-roll. 

G. S. cli. 73, § 74 (81). 

SEC. 5111. By certificate of justice.— Every certificate of convictiGn 
made and filed by a justice under the provisions of law, or a duly certified 
copy thereof, is evidence, in all courts and places, of the facts therein con-
tained. 

G. S. ch. 73, § 79 (86). 	 - 
ACCOUNT BOOKS. 

SEC. 5112. Prima facie evidence.— Whenever a party in any cause or 
proceeding produces at the trial his account books, and proves that said books 
are his books of account kept for that purpose, that they contain the original 
entries of charges for moneys paid, or goods or other articles delivered, or 
work and labor or other services performed, or materials furnished; that the 
charges therein were made -at the time of the transactions therein entered; 
that they were in the handwriting of some person authorized to make charges 
in said books, and are just and true as the person making such proof verily be-
lieves, the witness by whom said books are sought to beproved being subject 
to all the rules of cross-examination, and said books subject to all just excep-
tions as totheir credibility, said books shall be received as prima facie evidence 
of the charges therein contained. 

G. S. ch. 73, § 70 (73), as amended 1876, ch. 52, approved March 2d, which amended this 
section and repealed section 71. 21 M. 225; 22 M. 19; 32 M. 50; 36 M. 194. 

SEC. 5113. Ledger to be produced, when.— Where a book has marks 
which show that the items have been transferred to a ledger, the book shall 
not be testimony unless the ledger is produced. 

G. S. cli. 73: § 72 (79). 	 - 	- 
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SEC. 5114. Entries by person deceased.-- Any entries made in a book 
by a person authorized to make the same, he being dead, may be received as 
evidence, in a case proper for the admission of such book as evidence, on proof 
that the same are in his handwriting, ancE in a book kept for such entries, with-
out Thrther verification. 

G. S. ch. 73, § 73 (80). 

BILLS AND NOTES. 

• Sxc. 5115. Signatures presumed genuine.— In actions brought on 
promissory notes or bills of exchange by the indorsee, the possession of the 
note or bill is prima facie evidence that the same was indorsed by the person 
by whom it purports to be endorsed; and every written instrument purport-
ing to have been signed or executed by any person shall be proof that it was 
so signed or executed, until the person by whom it purports to have been 
signed or executed shall deny the signature or execution of the same by his 
oath or affidavit; but this section shall not extend to instruments purporting 
to have been signed or executed by any person who shall have died previous 
to the requirement of such proof. 

G. S. cb. 73, 82(80), as amended 1867, cli. 64; 1875, ch. 67. 22 M. 97; 31 M.63; 30 M. 310; 
BOM. 442; 29M. 175; 28M. 398; 36M. 131; 37M. 404. 

Sxo. 5116. Indorsement of money received.—An indorsement of 
money received, on any promissory note, which appears to have been made 
when it was against the interest of the holder to make it, is prima facie evi-
clence of the facts therein contained. 

G. S. ch. 73, 83 (90). 29 M. 174. 

SEC. 5117. Existence of corporation or partnership.— In all actions 
brought by any corporation, or by any persons as copartners, or by the en-
dorsers of any such corporation or copartners, upon any promissory note, bill 
of exchange, or other written instrument for the payment of money only, ex-
ecuted and delivered by the defendant to such corporation by its corporate 
name, or to such plaintiffs or copartners by their firm name, the production 
in evidence of the instrument upon which such action is brought shall be prim. 
.faeie evidence of the existence of such corporation, and that tile persons 
named as payees in such written instrument are, and at the time of the execu-
tion of said instrument were, such copartners. 

1876, ch. 32, § 3: "An act in reference to pleadings and evidence in certain civil actions." 
Approved February 25, 1876. Sections 1, 2, 4 of this act provide that allegation of corpora-
tion or copartriership need not be proved unless expressly denied. 30 M. 310. 

AFrIDAvIT. 

SEC. 5118. Of publication.— The affidavit of the printer, or foreman of 
such printer, of any newspaper published in this state, of the publication of 
any notice or advertisement which by any law of this state is required to be 
published in such newspaper, is prima facie evidence of such publication, and 
of the facts stated therein. 

0. S. ch. 73, § 57 (64). 

SEC. 5119. Taken without the state.— All oaths or affidavits taken out 
of the state, before any officer authorized to administer oaths, and certified by 
the clerk of a court of record, may be used and read upon the argument of 
any motion, to the same extent, and with like effect, as if taken within this 
state: provided, that if such affidavit is taken before a notary public, or com-
missioner for this state, no such certificate shall be required. 

0. S. ch. 73, § 35. 

Sc. 5120; Of publication prior to 1870.—When any legal notice ap-
pears in any printed newspaper purporting to be 'published in this state prior 
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to the year eighteen hundred and seventy, filed with the State Historical So-
ciety of thisstate, the secretary or other officer of such societ.y may make an 

ffidavit setting forth a copy of such notice and stating that th same is a 
true copy of such notice contained in such printed newspaper, the name, place 
where it purports to have been published, and the date or dates of the differ-
ent issues or numbers thereof containing such notice, and so on file. Such 
affidavit may be recorded in the office of register  of deeds of any county in 
which any real estate affected by such notice is situated, and shall be evidence 
that such newspaper, with such notice therein, wa regularly published at the 
times and at the place so stated. If the sheriff's certificate of any foreclosure 
sale was made and recorded prior to the year eighteen hundred and seventy, 
-and if any copy of the notice of such foreclosure sale, or of any ad •journrnent 
thereof is contained, in any newspapei' so on file, and the numbers or issues so 
on file are of the proper date or dates for the publication of such notice or 
adjournment, but some of the numbers or issues, or parts of numbers or issues 
of such paper, of the proper date or dates for the publication of sudb notice 
-or adjournment are missing from, or cannot be found amongst the papers of 
said society, such affidavit may state the dates .of sich numbers or issues so 
-on file, and of such numbers or issues which cannot be found on file with said 
society, and such affidavit when so recorded shall be evidence so far as such 
certificate shows such publication of such notice in said paper. 

1889, ch. 270: "An act for procuring evidence of the publication of legal notices in news-
papers filed with the State Historical Society." Approved March 9, 1889. 

CONVEYANCES. 

SEC. 5121. Conveyances, and copies of records.— All conveyances of 
"real estate, and other instruments authorized by law to be recorded, and 
which are acknowledged or proved as provided by law, and, if the same have 
-been recorded, the recOrd or a transcript thereof, certified by the register in 
whose office the same is recorded, may be read in evidence without further 
-proof; but the effect of such evidence may be rebutted by other competent 
testimony. 

0. S. ch. 73, § 87(96). 6 M. 25; 9 M. 230; 12 M. 255; 16 M. 457; 33 M. 276. 

SEc. 5122. Same - Whether duly recorded.— That in all cases where 
-deeds or other conveyances of real estate within this state, or letters of at-
torney authorizing the same, have heretofore been actually recorded in the 
office of the register of deeds, for the county where the real estate thereby 
affected was at the time of the making of such records, or is situate, whether 
such deeds, conveyances and letters of attorney were duly and properly ad-
mitted to record or otherwise, all such records may nevertheless be read in 
evidence in any court within this state, and shall be received as prima faci 
evidence of the contents of the original instruments of 'which they purport to 
be the records, and all such records shall in all respects have the same 'force 
and effect as they would have if such original instruments at the time they 
were so recorded had been legally entitled to record.. 

That duly authenticated copies of aforesaid record may be read in evidence 
in any court within this state, with the same effect as the records themselves 
aforesaid; provided, that nothing in this act shall be held to affect any vested 
rights nor apply to any action commenced or now pending in any of the 
-courts of this state. 

1885, ch. 179: "An act relating to the records in the offices of the register of deeds." Ap-
'proved February 27, 1885. 

- 	 WRITTEN INSTReMENTS ACKNOWLEDGED. 

- SEa. 5123. When evidence.— Every written instrument, except promis. 
'sory notes and bills of exchange, and except th last wills of deceased persons, 
'may be proved.or acknowledged in the manner now provided by law for taking 
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the proof or acknowledgment of conveyances of real estate; and the cer,tfi-
cate of the proper officer indorsed thereon shall entitle such instrument to be 
read in evidence in all courts of justice, and all proceedings before any officei, 
body or board, with the same effect, and in the same manner, as if such in-
strument was a conveyance of real estate. 

G. S. ch. 73, 60 (67). 34 M. 265; 36 M. 157. 

CERTIFEfI CoPIEs OF REcoRDs. 

SEC. 5124. When evidence.— Copies of all papers, documents or writ-
ings required by law to be filed or left in any public office in this state, and 
transcripts of any public records kept therein, certified by the officer having 
custody of the same, under his official seal, if he has one, are admissible in 
evidence, with the like effect and to the same extent as the originals. 

G. S. ch. 73, § 66 (73). This is the common law. 1 Greenlf. Ev. § 91, 485, 507. 

SEC. 5125. Form of certificate.— Whenever a certified copy of an affi-
davit, record, document or other paper, is allowed by law to be evidence, such 
copy shall be certified by the officer in whose custody the same is required by 
law to be, to have been compared by him with the original, and to be a cor-
rect transcript therefrom; and if such officer have any official seal by law, 
such certificate shall be authenticated by such seal; * but this section shall not. 
apply to any record, document or any papers kept in the departments or offices 
of the United States government. 

G. S. ch. 73, § 58(65), as amended 1876, ch. 70. Approved March 6th. Amendment below * 
14 M. 236; 35 M. 5d3. 

SEC. 5126. Same— Limitation.— But the preceding section shall not b& 
construed to require the affixing of the seal of the court to any certified copy 
of a rule or order made by such court, or of any paper filed therein, when 
such copy is used in the same court, or befQre any officer thereof. 

G. S. ch. 73, § 59 (66). 

• SEC. 5127. Certificate that paper not in office.— When any officer to 
whom the legal custody of any documents, instrument or paper belongs, shall 
certify, under his official seal, that he has made diligent examination in his 
office for such paper, instrument or document, and that it cannot be found, 
such certificate is presumptive evidence of the fact so certified, in all causes, 
matters and proceedings, in the same manner, and with like effect, as if such 
officer had personally testified to the same in the court or before the officer- 
before whom such cause, matter or proceeding may be pending. 

U. S. ch. 73, § 65 (72). 
SEC. 5128. Of United States records.— That copies of all or any 

records, papers or documents belonging to and being in any of the govern 
mental departments of the United States, authenticated as such, and in tc-
cordance with the laws of the United States to entitle such records, papers 
or documents to be received as evidence in the courts of the United States, 
shall be received and admitted as evidence in all the courts of the state of 
Minnesota. 

1878, ch. 52, § 1: "An act making copies of ceftain records and other papers and certaiti 
certificates evidence in the courts of this state." Approved March 12, 1878. 

CERTIFIED Corv OF Dncxsiox on DOCUMENT. 

SEC. 5129. Certify under seal.— That the state librarian, upon th ap-
plication of any person may make out and certify, under his official seal, a. 
copy or copies of any judicial decision of any report or proceeding contained 
in any of the laws or equity reports in his office or under his charge, as such 
librarian, and of any other document or paper in his custody, and any such 
certified copy may be used and read before any judge or court, or in any legal 
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proceeding to the same effect as the original book, report, document or paper, 
could or might be used if produced before such judge, court or other auth9r-
ity, and he shall be entitled to charge for the same at the rate of fifteen cents 
per folio. 

1879, oh. 89: "An act authorizing the state librarian to make and certify copies of judicial 
decisions and other documents in his custody and provide for the use of the samp." Approved 
March 4, 1879. 

LAND-OFFICE RECORDS. 

SEC. 5130. Receipt or certificate.— The receipt or certificate, signed by 
the register or receiver of any United States land-office, of the entry or pur-
chase of any tract of land, or of the location of any tract by a military land 
warrant, is prima facie evidence, in the courts of this state, that the title of 
the lands mentioned or described in said receipt or certificate is in the person 
Darned therein, his heirs or assigns. 

0-. S. ch. 73, 84 (91). 8 M. 127. 

SEc. 5131. Same - Record of.— That the duplicate, or receiver's final 
receipt, issued from the respective United States land-offices in this state, shall 
be entitled to record in the office of the register of deeds of the county in 
which the land therein described is located; and all such records shall have 
the same force and effect in law, with respect to notice and title, as the record 
of the patent to such land would have. 

1878, ch. 51: "An act to make certain papers in the land department of the United States 
within the state of Minnesota matters of record in the office of register of deeds." Approved 
March 11, 1878. 

• SEC. 5132. Certificate of entry.— That the certificate of the register or 
receiver of any of the United States land-offices within this state, showing by 
whom, when and how, any lands within this state were entered under the 
homestead, pre-emption or timber-culture laws of the United States, shall be 
prima facie evidence, in all the courts of this state, that the person named 
therein was, at the date of such entry, the owner in fee of such lands. 

1878, ch. 52, § 2: "An act making copies of certain records and other papers and certain 
ortificates evidence in the courts of this state." Approved March 12, 18Th. 29 M. 286; 39 

N. W. 98. 

SEC. 5133. Patents and duplicates.— Patents issued by the United 
States of land in the state, or duplicates thereof from the records in the gen-
eral land-office of the United States, certified, by the commissioner of such 
land-office, may be recorded in the registry of deeds of the county in which 
the land described in the patent is situated; and the record of such patents or 
duplicates, or copies of such records certified by the register of deeds, are evi-
deuce, in like manner and to the same extent, as the records, or transcripts 
thereof, of other conveyances of real estate. 

0-. S. ch. 73, § 85 (93). 

• Sec. 5134. Plats of surveys.— All i5thts f suiveys Of pbllc1aids, derti-
fled by the register of the land-office of the district in which such land is sit 
•uated, to be a true copy of the certified copy on file in his office of the original 
plat thereof, and all certificates, by the register of such land-office,of the sur-
veys or entry and location of,, or other facts in relation to, such lands, taken 
from the books of such land-office, or from the certilicate indorsed on the copy 
of the original plat on file therein, are prima facie evidence of the facts therein 
stated. The certificate of the county surveyor, or any of his deputies, shall 
be admitted as legal evidence; but the same may be explained or rebutted by 
other evidence. 	• 

0-. S. ch. 73, § 86(95). 8 M. 127; 12 M. 451; 21 M. 332. 
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PRINTED COPIES OF STATUTES. 

SEC. 5135. Of this state.— The printed copies of-all statutes, acts and re-
solves of this state, whether of a public or private nature, which are published 
under the authority of the state, are admissible, as sufficient evidence thereof, 
in all courts of law, and on all occasions whatsoever. V  

G. S. ch. 73, 50 (55). Acts 1874, ch. 79, enacted that Bissell's statutes admissible as prirn 
Jacie evidence of the law. Acts 1879, ch. 67, enacted that G. S. of 1878 "be competent evi-
dence of the several acts and resolutions therein contained in all the courts of this state with-
outfurther proof or authentication." Acts 1881, Ex. S. ch. 75, enacted same provision as to sup-
plement in 0-. S. 4 M. 335. This is the general rule. 4 Oranch, 388; 1 DalI. 163; 6 Binn. 321; 
Rus. & Ry. 275. - V 

SEc. 5136. 01 other states.— Printed copies of the statute laws of any 
state or territory of the United States, if purporting to be published under -the 
authority of their respective governments, or if commonly admitted and read 
as evidence in their courts, are admissible in all courts of law, and on all other 
occasions, in this state, as priima,facie evidence of such laws. 

0-. S. ch. 73, § 51(57). This is common-law rule. 1 Greenlf. Ev. § 489; 4 Cranch, 384; 3 
Pick. 293; '7 Mon. 585; 1 DalI. 458; 12 S. & R. 203. 

SE0. 5137.. City ordinances.— Whenever the by-laws, ordinances, rules 
and regulations of any city of this state, incorporated under the provisiobs 
of chapter thirty-one of the laws of one thousand eight hundred and seventy, 
entitled "An act to authorize the incorporation of cities," or by any special 
act prior to or subsequent to that date, have been or shall hereafter be prin ted 
and published .by authority of the corporation, the same shall be received in 
evidence in all courts and places, without further proof. 

1873, ch. 68: "An act concerning the proof of city ordinances." Approved March 6, 1873. 

FOREIGN LAws. 

SEC. 5138. Proof of.— The existence, and the tenor or effect of all foreign 
laws may be proved as facts, by parol evidence; but if it appears that the law 
in question is contained in a written statute or code, the court may, in its 
discretion, reject any evidence of such law that is not accompanied by a copy 
thereof. . 

0-. S. ch. '73, § 53 (59). Distinction between proof of foreign laws and laws of sister state. 
1 Greenlf. Ev. §li 486-489, 504. 

SEC. 5139. Laws of other states.— The unwritten or common law of any 
state or territory of the United States may be proved as facts by parol evi-
dence; and the books of reports of cases adjudged in their courts may also be 
tdmitted as evidence of such law. 

G. S. ch. 73, § 52 (58). 

DOCKET OF JUSTICE OF PEACE. 	
V V 

SEC. 5140. Evidence before justice.— Whenever it becomes necessary, 
in an action before a justice of the peace, to give evidence of a judgment or 
other proceedings had before him, the docket of such judgment or other pro. 
ceeding, or a transcript thereof certified by him, shall be good evidence thereof 
before such justice. V  

G. S. ch. '73, § 75 (82). 

SEC. 5141. Transcript from justice's docket.— A transcript from the 
docket of any justice of the peace of any judgment had before him,of the 
proceedings in the case previous to such judgment, of the execution issued 
thereon, if any, and of the return to such execution, if any, when certified.by 
such justice, is evidence to prove the facts contained in such transcript, in any 
court in the county where such judgment yas rendered. 

G. S. ch. 73, § 76 (83). 
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SEC. 5142. Same.— To entitle such transcript to be read in evidence in a 
different county than that in which the judgment was rendered, or the pro-
ceedings originated, there shall be attached thereto, or indorsed thereon, a 
certificate ofthe clerk of the district court o the county in whichsuch justice 
reides, under the seal of said court, specityingthatthe person subscribing 
such transcrijit was, at the date of the judgment therein mentioned, a justice 
of the peace of such county. 

G. S. oh. 73, §77 (84).  82 ,M. 540. 

SEC. 5143. Judgment of justice in another state.— An exemplifica-
tion of a judgment rendered by any justice of. the peace, in any state or .er-
ritory of the United Sttes, officially certified by such justice or iis successor 
in office as a full and correct copy of a:l1 the proceedings in that oa.se from his 
4ocket, with a ertificate of magitracy thereop,, signed and, authenticated by 

clerk of a court of record in the coIn.ty where such jvdgmcnt  was rejidered, 
with the seal thereof attache,çl, is.eyidence, in any cdurt ,p, his :stte, to prove 
the facts contained in suc exemplifipation. 

G. S. ch. '73, § 80 (87), as amended 1889, ch. 107, approved February 11th, by inserting 
"or his successor in office." 19 M. 239. 

RECORDS OF FoREIGN COURTS. 

SEC. 514. Records of foreign pourts, when.— The records and ju-
dicial proceedings of any court of any state or territory, or of the Unite4 
States, shall be admissible in evidence; ip all cases in this state, when authen-
ticated by the attestation of the 'clerk, prothonotary, or other officer having 
charge of the records of such court, with the seal of such court annexed. 

G. S. Oh. '73, § 49 (54). 19 M. 239. This dispenses with the manner of authentication pro-
vided by act of congress. 1 Greenlf. Jv. § 505; 2Johns. Ca.s. 119; 12 S. & R. 203. 

INSPECTTO OF DOCUMENTS. 

SEC. 51g. When and how.— The court 'before which an action is pend-
ing, or a judge 'thereof, .may order either party to give to the other, within a 
specified time, an inspection and copy, or permission, to take a copy, of any 
'book, document or paper in his possesion .or under his ,contr1, containing 
evidence relating to the merits of the action, or the defence therein; if corn-
pliance 'ith the or,der is refused, t4h,e court may exclude the book, document 
or pper from being gitven ii eviden,ce, or, if wantcd as evidenp by he party 
applying, may  diiee  t:be  jury to p1epme it t6 be such a he allees it ,o be 
and the court may also punish the party refusing. Thi ,sectol is nt to be 
construed to prevent a party from compelling another tc) protluo books 
papers or documents, when he is examined as a witness. 

G. S. ch. 78, § 81(88). 31 M. 28. 
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TITLE 2. 

MEANS OF SECURING ATTENDANCE. 

SUBBmNAS. 

SEQ. 5146. Wen and by whom issued.— Every clerk of a out of 
record and every justice of the peace may issue subpcenas for witnesses in all 
civil cases pending before the court, or before any magistrates, arbitrators, or 
other persons authorized to examine witnesses, and in all contests concerning 
lands before the register and receiver of any land-office in this state. 

G. S. ch. 73, § 1, 30 M. 143. 

SEC. 5147. How served.— Such subpcena may be served by any person, 
by exhibiting and reading it to the witness, or by giving him a copy thereof, 
or by leaving such copy at the place of his abode. 

SEC. 5148. Liability for disobedience.— If any person du1y subpnaed 
and obliged to attend as a witness fails to do so, without any reasonable ex-
cuse, he is liable to the aggrieved party for all damages occasioned by such 
failure, to be recovered in a civil action. 

G. S. ch. 73, 3. 

SEC. 5149. Same—Contempt.—Such failure to attend as a witness, if 
the subpcena issues out of any court of record, is a contempt of the court, and 
may be punished by fine not exceeding twenty dollars. 

G. S. ch. 73, § 4. 

SEC.. .5150. Attachment for delinquent witness.— The court, in such 
case, may issue an; attachment to bring such witness before it, to answer for 
the contempt, and also to testify as a witness .in the action or proceeding in 
which 'he was subpcenaed. 

G. S. ch. 73, § 5. 
OATH OF WITNESSES. 

c. '5151. The mode obligatory on witness.— Whenever thecourt be-
fore wh.ich any person is offered as a witness is satisfied that such person has 
any peculiar mode of swearing,  which is more sOlemn and obligatory, in the 
opinion of such person, than the usual mode, the court may, 'in its discretion, 
adopt such mode of swearing such person. 

. S. cli. 73, § 12. 

So. 5152. Ac,cor4ing to witness' reljgiqr..— Every person believin 
in any other than the christian religion shall be sworn according to th pecu - 
iar ceremonies of hs religion, if there are any such ceremonies. 

G. S. ch. 73, 13. 

Sc 5153. May afflrm.—Every person who delares that he has consci-
entious scruples against taking an oath, or swearing in any form, ha'il 'be per-
mitted to make his solemn declaration or affirmation. 

, ph. 3,11. 	
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TITLE 3. 

MODES OF TAKING TESTIMONY. 1 

DEPOSITIONS WITHIN THE STATE. 

SEC. 5154. Authorized.— Depositions may be taken in the manner, and 
according to the regulations, provided in this chapter, to be used before any 
magistrates or other persons authorized to examine witnesses, in any other 
than criminal cases. 

G. S. oh. 73, 15. 

SEC. 5155. In criminal cases.— That upon cause shown to the court 
wherein any criminal action is pending, the judge thereof may, by order, allow 
depositions of witnesses on behalf of the prisoner to be taken in the same 
manner and in the like cases where depositions may be taken in civil actions; 
and the depositions so taken may be used upon the trial of such prisoner, in 
his behalf, as depositions are now allowed and used in civil actions. Pro-
vided, that the expense attending the taking and return of such depositions 
shall be paid by the defendant in such action, except the court shall other-
wise direct, by order duly entered upon the minutes of the court. 

1876, ch. 57: "An act providing for the taking of depositions in behalf of persons accused 
of crime." Approved February 25, 1876. 

SEC. 5156. When.—When a witness whose testimony is wanted in any 
civil cause pending in this state, lives more than thirty miles from the place 
of trial, or is about to go out of the state,, and not to return in time for trial, 
or is so sick, infirm or aged as to make it probable that he will not be able to 
attend at the trial, his deposition may be taken in the manner hereinafter 
provided. 

G. S. ch. 73, § 16. Depositions introduced into common law by 1 Will. IV. cli. 22, in cases 
of permanent sickness or other permanent infirmity." 

SEC. 5157. Time, place and notice.— At any time after the cause is com-
menced by the service of process or otherwise, or after it is submitted to arbi. 
trators or referees, either party may apply to any justice of the peace, who 
shall issue a notice to the adverse party, to appear before the said justice, or 
any other justice of the peace, at the time and place appointed for taking the 
deposition, and to put such interrogatories as he may see fit. 

G. S. ch. 73, § 17. 

SEa. 5158. Service of notice.— The said notice may be served on the 
agent or attorney of the adverse party, and shall have the same effect as if 
served on the party himself. 

G. S. cli. 73, § 18. 

SEC. 5159. Same On party.—  When there are several persons, plaint-
iffs or defendants, a notice served on either of them is sufficient. 

G. 5; cli. 73, § 19. 

SEc. 5160. Same - Manner of.— The notice shall be served by deliver-
ing an attested copy thereof to the person to be notified, or by leaving such 
copy t his place of abode, allowing in a3l cases not less than twenty-four 
hours after such notice before the time appointed for taking the depositions, 
and also allowing time for his travel to the place appointed after being noti-
fied, not less than at the rate of one day, Sundays excepted, for every twenty 
miles travel. 

G. S. ch. 73, § 20. 
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SEC. 5161. Same - Waived.— The written notice before prescribed may 
be wholly omitted, if the adverse party, or his attorney, in writing, waives 
the right to it, 

G. S. ch. 73, § 21. 

SEC. 5162. Witnesses compelled to attend.— Any witness may be sub-
pnaed and compelled to give his deposition, at any place within twenty miles 
f his abode, in like manner, and undet the same penalties, as he may be sub-

po3naed and compelled to attend as a witness in any court. 
G. S. oh. 73, § 31. 

SEC. 5163. Examination.— The deponent shall be sworn to testify the 
whole truth, and nothing but the truth, relating to the cause for which the 
4leposition is taken, and he shall then be examined by the parties, if they see 
fit, or by the justice, and his testimony shall be taken in writing. 

G. S. oh. 73, 22. 

SEC. 5164. Same - Order of'.— The party producing the deponent shall 
be allowed first to examine him, either upon verbal or written interrogatories, 
on all points which he deems material, and then the adverse party may ex-
amine the deponent in like manner; after which either party may propose 
such further interrogatories as the case requires. 

G. S. ch. 73, § 23. 

SEC. 5165. To be written, read and signed.— The deposition shall be 
written by the justice or by the deponent, or by some disinterested person, in 
the presence and under the direction of the justice, and be carefully read to 
or by the deponent, and shall then be subscribed by him. 

G. S. ch. 73, § 24. 

SEC. 5166. Certificate.—The justice shall annex to the deposition a cer-
tificate substantially as follows: 
STATE OF MINNESOTA, } 

88. County of -. 
I, A. ]3., justice of the peace in and for said county, do hereby certify that 

the above deposition was taken before me, at my office in the   in said 
county, on the 	 day of -, 18—, at 	o'clock, 	; that it was taken 
at the request of the plaintiff (or defendant), upon verbal (or written) inter- 
rogatories; that it was reduced to writing by myself (or by deponent, or by 
	 a disinterested person, in my presence and under my direction); 

that it was taken to be used in the suit of A. B. vs. C. D., now pending in 
court; and that the reason for takingit was (here state the true reason); 

that - 	attended at the taking of said deposition (or, that a notice, of 
which the annexed is a copy, was served upon him, on the day of -, 
18—); that said deponent, before examination, was sworn to testify the whole 
truth, and nothing but the truth, relative to the said cause, and that the said 
leposition was carefully read to (or by) said deponent, and then subscribed 

by him. 
• Dated at -, the - day of—, one thousand eight hundred and -. 
• A. B., Justice of the Peace. 

G. S. ch. 73, § 2. 

SEC. 5167. Delivery of.— The deposition shall be delivered by the justice 
to the court, or arbitrators, or referees, before whom the cause is pending, or 
shall be inclosed and scaled by him, and directed to them, and shall remain 
sealed until opened by said court, or the clerk thereof, or arbitrators, or 
referees. 

G. S. cli. 73, § 26. 

Sxc. 5168. Objections to.— Every objection to the competency or credi-
bility of the deponent, an.d to the propriety of any question put to him, or of 
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any answer made by him, may be made when the deposition is produced, in 
the same manner as if the witness was personally examined on the trial: pro-
vided, that all objections to the form of any interrogatory shall be made before 
it is answered, and, if the interrogatory is not withdrawn, the objection shall 
be noted in the deposition; otherwise the objection shall not be afterward 
entertained.. 

G. S. ch. '73, § 28. 

SEC. 5169. •When not to be used.— No deposition shall be used if it 
appears that the reason for taking it no longer exists: provided, that if the 
party producing the deposition in such case shows any sufficient cause then 
existing for using such deposition, it may be admitted. 

G. S. oh. '73, § 27. 18 M. 506. 	 - 

SEC. 5170. Used in second action, when.— When the plaintiff in any 
action discontinues it, or it is dismissed for any cause, and another action is 
afterward commenced for the same cause between the same parties, or their 
respective representatives, all depositions lawfully taken for the first action 
may be used in the second, in the same manner, and subject to the same con-
ditions and objections, as if originally taken for the second action: provided, 
that the deposition has been duly filed in the court where the first action was 
pending, and remained in the custody of the court, from the termination of the 
first action until the commencement of the second. 

.G. S. oh. 73, § 29. 2 M. 118. 

SEC. 5171. Used on appeal of action, how.—When an action is appealed 
from one court to another, all depositions lawfully taken to be used in the court 
below may be used inthe appellate court, in the same manner, and subject to the 
same exceptions for informality or irregularity, as were taken to such deposi-
tions in writing in the court below. 

G. S. ch. 73, § 30. 

DEPOSITIONS TO BE USED OUT OF THE STATE. 

SEC. .5172. How and before whom taken.— Any witness may be sub-
pcenaed and compelled, in like manner, and under the same penalties, as are 
prescribed in this chapter, to give his deposition in any cause pending in a 
court in any state or government, which deposition may be taken before any 
justice of the peace in this state, or before any commissioners that may be 
appointed under the authority of the state or government in which the action 
is pending; and if the deposition is taken before such commissioners, the wit-
ness may be subpcenaed and compelled to appear before them, by process from 
any justice of the peace in this state.. 

0. S. oh. 73, § 48 (53). 

DEPosITIONs WITHOUT THE STATE. 

SEC. 5173. Under a commission.— The deposition of any witness with-
out this state may be taken under a commission issued to any competent per-
son in any state or country, by the court in which the cause is pending, or 
upon a reference as hereinafter provided; and the deposition may be used in 
the same manner, and subject to the srue conditions and objections, as if it 
had been taken in this state. 

. ;S. ch. '73, §32. 1 M. 297; 7M. 74. 

Sxo. 5174. When commission may issue.— No commission shall be 
issued to take testimony out of this state, except in the following cases: 

First. When an issue has been joined in an action in a court of record in 
this states. and it shall appear, on the application of either party, that any 
witness not residing in this state is material in the prosecution or defence of 
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such action, and that due notice of such application was served upon the ad-
verse party at least eight days before the application is made; 

Second. When, i.n an action commenced in a court of record in this state, 
the time of answering the complaint has expired, and the defendant has not 
answered or demurred to the said complaint, and it appears, upon the applica-
tion of the plaintiff, that the testimony of any witness not residing in this 
state is material and necessary to establish the facts stated in the complaint, 
and to enable the court to render judgment in such action. 

G. S. ch, 73, § 33. 

SEC. 5175. Interrogatories and cross-interrogatories.— When the 
application is made by the plaintiff, and there has been no appearance for the 
defendant in the action, it may be made ex parte, and without notice; and 
the deposition may be taken upon interrogatories filed by the plaintiff, and 
annexed to the commission. In all other cases, such depositions shall be 
taken under a commission, and upon written interrogatories, to be exhibited 
to the adverse party or his attorney, and cross-interrogatories, to be filed by 
him, if he sees fit: provided, that the parties may, by stipulation in writing, 
agree upon any other mode of taking depositions, and, when taken pursuant 
to such stipulations, they may be used upon the trial, with like force and 
effect, in all respects, as if taken upon the commission and written interroga-
tories as herein provided. 

G. S. ch. 73, § 34. 34 M. 438. 

SEC. 5176. Upon notice—Service of notice.— Whenever the testimony 
of any person within or without this state or in any other portion of the 
United States is wanted in any civil action or proceeding in any court of this 
state, the same may be taken by and before any officer authorized to ad-
minister an oath in the state or territory or district of the United States in 
which the testimony of such person may be taken, upon notice to the ad-
verse party of the time and place of taking the same. Such notice shall be 
in writing, and shall be served as other notices in civil actions are required to 
be served, and shall be served so as to allow the adverse party sufficient ti me,* 
by the usual route of travel, allowing one day for every one hundred miles of 
distance between the place of the service of the notice and the place of the 
taking of such testimony, and one day for preparation, exclusive of Sundays 
and the day of service; and the examination may, if so stated in the notice, 
be adjourned from day to day: * provided, that the justice of the peace, or 
judge of the court before which, or the court commissioner of the county in 
which, the action is pending, may, on motion, and by order in the cause, des-
ignate the time and place for the taking of the testimony, and the time within 
which a copy of the order shall be served on the adverse party or his attorney: 
and provided further, that whenever the defendant in any action or Proceed-
ing is in default for vant of an answer or other defence, such notice or Grder 
need not be served upon him. 

1873, oh. 61, § 2, as amended 1876, ch. 68 (March 4); 1885, cli. 53 (February 26); 1887, ch. 
185 (February 21). Acts 1873, cli. 61, entitled "An act to provide a more efficient method for 
the taking of depositions of persons without the state." Approved Marc!, 11, 1870. Acts 
1876, cli. 68, § 1, inserted matter between * . Acts 1885 inserted " within or" after word 
"person" in second line. Acts 1887 inserted "or in any other portion of the United States" 
after word "state" in second line, and "or district of the United States" after word " ter-
ritory"in fifth line. 

SEC. 5177. Same - How taken, authenticated and returned.— At 
the time and place specified in the notice or order, or within one hour there-
after, the examination shall commence. Each witness shall, before testifying, 
be sworn by the officer to testify the whole truth and nothing but the truth 
relative to the cause specified in the notice or order. The testimony shall be 
written by the officer. The proceeding may be adjourned from da.y to day 
until the examinations are closed. Either party may appear in person, or by 
an agent or attorney, and take pail in the examination. The testimony of 
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each witness, when completed, shall be carefully read over by the officer to 
him, whereupon he may add thereto or qualify the same as he may desire. 
When the deposition is completed, the witness shall sign his name, or make 
his mark, at the end thereof, as well as upon each piece of paper on which any 
portion of his testimony is written. Thereupon the officer taking such depo-
sition shall annex thereto a copy of the notice or order, and a certificate, under 
his hand and official seal (if he have one), stating what office he held and ex-
ercised when taking such depositions, and that, by virtue thereof, he was then 
and there authorized to administer an oath, and that each witness, before tes-
tifying, was duly sworn to testify the whole truth and nothing but the truth 
relative to the ãause specified in the notice or order, and that each of such 
depositiois were taken pursuant to such notice or order, arid who, if any one, 
examined for the parties respectively. Such certificate shall be prima facie 
evidence of the matters therein stated, and it may be substantially in the fol-
lowing form: 

STATE OF —, 
County of --. ç 98. 

Be it known, that I took the annexed depositions pursuant to the annexed 
notice (or order); that I was then and there (state the title of the officer); that 
I exercised the power of that office in taking such deposition; that, by virtue 
thereof, I was then and there authorized to administer an oath; that each wit-
ness, before testifying, was duly sworn to testify the whole truth and nothing 
but the truth relative to the cause specified in the annexed notice (or order); 
that the testimony of each witness was correctly read over to him by me be-
fore he signed the same; that the examination was conducted on behalf of the 
plaintiff by — —; that the examination was conducted on behalf of the 
defendant by — —. 

Witness my hand and seal 	this 	 diiy of 	, A. D. 18—. 
Such depositions shall be returned by mail to the justice of the peace before 

whom the cause is pending, or, if it be pending in a probate court, to the judge 
thereof, or if it be pending in any other court of record, then to the clerk 
thereof; and upon their return, they shall be opened and subject to the in-
spection of either party. 

1873, ch. 61, § 2. 29 M. 268; 35 M. 478; 36 M. 245; 41 N. W. 439. 

SEC. 5178. Same - Objections.— Such deposition may be read in evi-
dence at the trial of the action or proceeding; but when the same is offered 
in evidence, objection may be interposed to the competency of the witness, or 
to any question put to him, or to the whole or any part of his testimony, in 
like manner, upon the same grounds, and with the like effect, as if the witness was 
'there testifying in open court: provided, that no objection to the form of any 
question, can be made, unless such objection was made before, and noted by 
the officer taking such deposition. 

1873, ch. 61, § 3. 34 M. 438. 

SEC. 5179. Same — Informalities and defects.— No informality, error 
or defect in any proceeding under this statute shall be 'sufficient ground for 
excluding the deposition, unless the party making objection thereto shall 
make it appear, to the satisfaction of the court, that the officer taking such 
deposition was not authorized to administer an oath then and there, or that 
such party was, by such informality, error or defect, precluded from appear-
ing and cross-examining the witness; and every objection to the sufficiency 
of the notice, or to the manner of taking, or certifying, or returning such 
depositions, shall be deemed to have been forever waived, unless such objec-
tions are taken by motion to suppress such depositions, which motion shall 
be made within en days after service of such notice in writing of the return 
thereof. 

1873, ch. 61, § 4. 33 M. 89; 35 M. 477; 36 M. 244. 
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SEC. 5180. Same - Costs.— Whenever any party shall, under the pro-
vision of this act, serve notice of the taking of the testimony of any person, 
and the adverse party shall, by himself or attorney, in pursuance of such no-
tice, attend at the time and place therein named, and the party serving such 
notice shall fail or neglect to appear and proceed with the taking of such tes-
timony, the justice of the peace, or judge of the court, before whom, or in 
which, [the] action is pending, shall allow such adverse party such sum for 
expenses and for attorney's fees incurred in making such attendance as he 
shall deem proper, which sum shall be collected in the same manner as other 
costs and disbursements in the action or proceeding. 

1876, cli. 68, § 2: "An act to amend chapter 61, laws of 1873, entitled 'an act to provide a 
more efficient method for the taking of depositions of persons without the state,'" by amend-
ing section 1 and adding foregoing section to said chapter. Approved March 4, 1876. 

TITLE 4. 

PERPETUATE TESTIMONY. 

WITNESSES WITHIN THE STATE. 

SEC. 5181. Application.— When any person is desirous to perpetuate the 
testimony of any witness, he shall make a statement in writing, setting forth 
briefly and substantially his title, claim or interest, in or to the subject con-
cerning which he desires to perpetuate the evidence, and the names of all 
other persons interested or supposed to be interested therein, their residences, 
if known, and if unknown it shall be so stated, and also the name of the wit-
hess proposed to be examined, and shall deliver the said statement to the 
judge of a court of record, requesting him to take the deposition of the said 
witness. 

G. S. oh. 73, § 86 (41). On this subject see 1 Greeñlf. Ev. 	824, 325, 552. 

SEC. 5182. Witnesses compelled to attend.— Any witness may be sub-
pcenaed and compelled to give his deposition in perpetual -remembrance of 
the thing, as before prescribed, in like manner, and under the same penalties, 
as are provided in this chapter respecting other depositions taken in this state. 

0. S. cli. 78, § 41 (46). 

SEc. 5183. Notice.—The said judge shall thereupon cause notice to be 
given of the time and place appointed for taking the deposition, to all persons 
mentioned in the said statement as interested in the case, which notice shall 
be given in the same manner as is prescribed in this chapter respecting notice 
upon taking a deposition in this state, to be used in any cause here pendin'g: 
provided, that in all cases where the judge is satisfied that, by reason of the 
non-residence of any of .the persons in this state, or for any other cause, it will 
be impossible to serve the notice as aforesaid, lie may direct notice to be given 
by publishing the same for three successive weeks in a newspaper printed and 
published in the county where the applicant resides, or if there is none, then 
in a newspaper printed and published at the capital of the state. 

0. S. oh. 73, § 37 (42). 

SEC. 5184. How taken - Certificate.— The deponent.shall be sworn and 
examined, and his deposition shall be written, read and subscribea, in the 
same manner as is prescribed respecting the other depositions before men-
tioned; and the judge shall annex thereto a certificate, under his hand, of the 
time and manner of taking it, and that it was taken in perpetual remembrance 
of the thing, and he shall also insert in the certificate the names of the per- 
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sons at whose request it was taken and of all those who were notified to at-
tend, and of all those who did atteid the takiüg thereof. 

G S ch. 73, § 38 (43). 
SEC. 5185. To be rcorded.— The depo8ition, with the certificate, and 

alsd the vritten statement of the party at whose request it was taken, shall, 
withia iinety days after the taking thereof, be recorded in the registry of 
deed's in the ccunty where the land lies, if the deposition relatesz to real es-
tate; otherwise in the county where the party applying for such d'epositioa 
Tesides. 

G. S. ch. 73, § 39 (44). 
SEC. Sf86. Use of.— If any action, either at the time of taking such dep-

osition, or at any time afterward, is pending between the person at whose 
request it was taken, and the persons named in the written statement, or any 
of them, or any person claiming under either of the said parties respectively, 
concerning the title, claim or interest set forth in the statement, the deposition 
SO taken, or a certified copy of it from the registry of deeds, may be used in 
sich action, in the same manner, and subject to the same conditions and ob-
jections, as if it had been originally taken' for the said action. 

G. S. ch. 73, § 40 (45). 
WITNESSES WITHOUT THE STATE. 

SEC. 5187. Commission for.— Depositions to perpetuate the testimony 
-of witnesses living without this state may be taken in any state,, or in any for-
.eign country, upon a commission to be issued by any court of record, in the 
manner hereinafter provided. 

G. S. oh. 73, § 42 (47). 
SEC. 5188. Statement.—The person who proposes to take the deposition 

shall apply to the judge of any such court, and deliver to him a statement like 
that before prescribed to be delivered to the judge or justice of the peace upon 
taking such a deposition within this state; and if the subject of the proposed 
'deposition relates to real estate within this state, the statement shall be filed 
in the county where the lands, or any part thereof, lies; otherwise, in the 
county where the applicant resides. 

G. S. ch. 73, § 43 (48). 
SEC. 5189. Notice - Service of.— The court shall order notice of such 

application to be served on all the persons mentioned in such Statement, and 
living within the state, which notice shall be served fourteen days, at least, 
before the time appointed fr hearing the parties: provided, that if any of 
said parties reside out of this state, or if their residence is unknown to the 
applicant, the judge shall order notice to be served on them by publishing.the 
same, for three successive weeks, in a newspaper printed and published in 
the county where the applicant resides, or if there is none, then in a news-
paper printed and published at the capital of the state. 

G. S. oh. 73, § 44 (49). 
SEC. 5190. When commission to issue.— If, upon such hearing of the 

parties, or of the applicant alone, should no adverse party appear; the judge 
is satisfied that there is sufficient cause for taking the deposition, he shall issue 
a commission therefor, in like manner as for taking a deposition to be used in 
any cause pending in the same court. 

G. S. ch. 73. § 45 (50). 
SEC. 5191. How taken and returned.— The deposition shall be taken 

upon written int'errogatories, filed by the applicant, and cross-interrogatories 
filed by any party adversely interested, if he sees fit; and it shall be taken 
and returned substantially in the same manner as if taken to be used in any 
.cause pending in said court. 

G. S. cli. 73, § 46 (51). 	 ' 
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SEC. 5192. How used, filed and recorded.— All depositions to perpet-
uate the testimony of witnesses taken at any place without this state, accord-
ing to the provisions of this chapter, may bé.used in like manner as if. taken 
within this state, and shall be filed and recorded within the same. time, and in 
the same manner. 

G. S. ch. 73, § 47 (52). 

TITLE 5. 

PRESERVATION OF TESTIMONY. 

SEC. 5193. Deposit of instruments.— The register of deeds and the 
clerk of any court of record in every county of this state, upon being paid 
the fees allowed therefor by law, shall receive and deposit in their offices, re-
spectively, any instruments or papers which any person shall offer them for 
that purpose, and, if required, shall give such person a written receipt there-
for. 

0. S. ch. 73, § 61(68). 

SEC. 5194. Indorsed and filed.— Such instruments or papers shall be 
properly indorsed, so as to indicate their general nature and the names of the 
parties thereto, shall be filed by the officer receiving the same, stating the time 
when received, and shall be deposited and kept by him and his successors in 
office in the same manner as his official papers, in some place separate and dis-
inct from such papers. 

0. S. ch. 73, § 62 (69). 
SEC. 5195. How withdrawn.— The instruments and paper so received 

and deposited shall not be withdrawn from such office, except on the order of 
some court, for the purpose of being read in evidence in such court, and then 
to be returned to such office; nor shall they be delivered, without such order, 
to any person, unless upon the written order of the person who deposited the 
same, or his executors or administrators. 

0. S. ch. 73, § 63 (70). 32 M. 0. 

SEC. 5190. Open to examination.— Such, instruments or papers so de-
posited shall be open to the examination of any person desiring the same, upon 
the payment of the fees allowed by law. 

G. S. cli. 73, § 64 (71). 

SEC. 5197. Affidavit of publication of notice.— When notice of any 
application to any court or judicial officer, for any proceeding authorized by 
law, is required to be published in one or more newspapers, an affidavit of the 
printer of such newspaper, or of his foreman or principal clerk, annexed to a 
printed copy of such notice, taken from the paper in which it was published, 
and specifying the time when and the paper in w 1hich such notice was pub-
lished, may be filed with the proper officer of the court, or with the judicial 
officer before whom such proceeding is pending, at any time within six months 
after the last day of the publication of such notice, unless sooner specially 
required. 

G. S. ch. 73, § 54(01). 8 M. 381. 
SEC. 5198. Affidavit of publication of notice of sale of real estate. 

When any notice of a sale of real property is required by law to be published 
in any newspaper, an affidavit of the printer of such newspaper, or of his fore-
man or principal clerk, annexed to a printed copy of such notice, taken from. 
the paper in which it was published, and specifying the times when and the 
paper in which such notice was published, may be filed, at any time within 
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six months after the last day of such publication, with the register of de.ds in 
the county in which the premises sold are situated; 

U. S. ch. '73, § 55 (62). 18 M. 66, 366. 

SEC. 5199. . Same - Original or copy is evidence.— The original affi-
davit so filed pursuant to the two preceding sections, and copies thereof, duly 
certified by the officer in whose custody the same may be, is evidence in all 
cases, and in every court or judicial proceeding, of the facts cntained in such 
affidavit. 

U. S. ch. 73, § 56 (63). 

SEC. 5200. Same - Prior affidavits.— That in all cases where affidavits 
and proof of service authorized by sections sixty-one and sixty-two of chapter 
seventy-three, and sections five, nineteen, twenty and twenty-three of chapter 
eighty-one of the general statutes of one thousand eight hundred and seventy- 
eight, have been heretofore filed and recorded or which shall be hereafter filed 
and recorded within one year after the passage of this act, such affidavits and 
proofs or duly certified copies thereof shall be received in evidence in the 
same manner and with same effect as if the same had been filed and recorded 
within the time in said sections limited. 

No proceedings in which such affidavits might have been heretofore filed 
and recorded shall be deemed invalid in consequence of the failure to file and 
record the same within the time specified by said sections; provided, that 
nothing herein contained shall be held to affect any vested right of any person 
or persons not parties to such proceedings. 

1885, ch. 234: "An act to legalize the filing of affidavits in certain cases and making them 
evidence." Approved February 26, 1885. Excepting the time limited for filing and record-
ing, this statute is the same as acts 1863, ch. 32, which limited the time to six months. 1865, 
ch. 19, same limitation. 1866, cli. 18, extending time to one year. 1868, ch. 77, one year. 
1870, ch. '72, one year. 1873, ch. 62, one year. 1874, ch. 86, one year. 1876, ch. 69, no limita-
tion. 1883, ch. 89, one year. 1885, cli. 234, one year. 
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