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5G4 TITLE TO KEAL FKOrEKTY BY DESCENT. [CHAP. 

limitation of an expectant estate, there is a suspense of the power of aliena
tion, or of ownership, during the continuance of which the rents and profits 
are undisposed of, and no valid direction for their accumulation is given, such 
rents and profits shall belong to the person presumptively entitled to the next 
eventual estate. 

§ 4 1 . Expectant estates, when created. The delivery of the grant, where an expectant 
estate is created by grant, and, where it is created by devise, the death of the 
testator, shall be deemed the time of the creation of the estate. 

§ 42. Expectant estates abolished, except, etc. All expectant estates, except such as are 
enumerated and defined in this chapter, are abolished. 

g 43. Several and joint estates, etc. Estates, in respect to the number and connection of 
their owners, are divided into estates in severalty, in joint-tenancy, and in 
common; the nature and properties of which, respectively, shall continue to 
be such as are now established by law, except so far as the same may be modi
fied by the provisions of this chapter. 

§ 44. Estates in common and joint estates. All grants and devises of lands, made to two 
or more persons, except as provided in the following section, shall be construed 
to create estates in common, and not in joint-tenancy, unless expressly declared 
to be in joint-tenancy. 

§ 45. Application of last section. The preceding section shall not apply to mortgages, 
nor to devises or grants made in trust, or to executors. 

§ 46. Nominal conditions may be disregarded. When any conditions annexed to a grant 
or conveyance of lands are merely nominal, and evince no intention of actual 

„ and substantial benefit to the party to whom or in whose favor they are to be 
'^performed, they may be wholly disregarded; and a failure to perform the same 
r-shall in no case operate as a forfeiture of the lands conveyed subject thereto. 

C H A P T E R X L V I. 
TITLE TO REAL PROPERTY BY DESCENT. 

SBCTIOIN*. S E C T I O N . 
1-2. Descent In general—homestead. ther portion, when. 
3. Descent of other lands—husband and wife— 10. Advancement, when included In real estate, 

children, etc. etc. 
4. Desertion by husband or wife. « 11. Advancement to be so expressed in gift, etc 
5. Illegitimate child considered an heir, when. 12. Value of advancement, how estimated. 
0. Estate of illegitimate child shall descend, 13. Advancement, how considered, if heir dies 

how. before intestate. , 
7. Degrees of kindred, how computed—kindred 14. Construction of this chapter. 

of half-blood shall Inherit, now. 15. Eight of representation—posthumous chil-
8. Advancement, how considered. men. 
9. Advancement shall exclude heir from fur-

*§ 1. Descent of lands not devised.* When any person dies seized of any lands, tene
m e n t s or h e r e d i t a m e n t s , or of a n y r i g h t t h e r e t o , or en t i t l ed t o a n y i n t e r e s t 
therein, in fee-simple or for the life of another, not having lawfully devised 
the same, they shall descend in the following manner: (1876, c.37, § 1.) 

*§ 2. Eight of surviving husband or wife in homestead. The surviving husband or wife 
shall also be entitled to hold for the term of his or her natural life, free from 
all claims on account of the debts of the deceased, the homestead of such de
ceased, as such homestead is or may be defined in the statutes relating to 
homestead exemptions. (Id. § 2.) 

•An art relating to title to real property by descent. Approved March 2,1876. (Laws 1876, c. 37.) 
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4G.] TITLE TO REAL PROPERTY BY DESCENT. 565 

*§ 3. Descent of other lands—surviving* husband or wife—children, etc. Such surviving 
husband or wife shall also be entitled to and shall hold in fee-simple, or by 
such inferior tenure as the deceased was at any time during coverture seized or 
possessed thereof, one equal, undivided one-third of all other lands of which 
the deceased was at any time during cov erture seized or possessed, free from 
any testamentary or other disposition thereof to which such survivor shall not 
have assented in writing, but subject, in its just proportion with the other real 
estate, to the payment of such debts of the deceased as are not paid from the 
personal estate. The residue of such real estate, or, if there be no surviving 
husband or wife of such intestate, then the whole thereof, shall descend, sub
ject to the debts of the intestate, in the manner following: 

First.— In equal shares to his children, and to the lawful issue of any de
ceased child, by right of representation. 

Second.—If there be no child, and no lawful issue of any deceased child of 
the inte3tate living at his death, his estate shall descend to his father. 

Third.—li the intestate leaves no issue nor father, his estate shall descend, 
one equal one-third to his mother, and the residue in equal shares to his broth
ers and sisters. 

Fourth.—If the intestate leaves no issue nor father, and no brother nor sis
ter living at his death, his estate shall descend to his mother, to the exclusion 
of the issue, if any, of the deceased brothers and sisters. 

Fifth.—If the intestate leaves no issue, nor father nor mother, his estate shall 
descend in equal shares to his brothers and sisters, and to the lawful issue of 
any deceased brother or sister, by right of representation. 

Sixth.—If the intestate leaves no issue, and no father, mother, brother or 
sister, his estate shall descend to his next of kin, in equal degree; excepting 
that when there are two or more collateral kindred in equal degree, but claim
ing through different ancestors, those who claim through the nearest ancestors 
shall be preferred to those claiming through an'ancestor more remote: provided, 
however— 

Seventh.—If any person dies leaving several children, or leaving one child 
and the issue of one or more other children, any such surviving child dies 
under age, and not having been married, all the estate that came to the deceased 
child by inheritance from such deceased parent shall descend in equal shares to 
the other children of the same parent, and to the issue of any such other child
ren who have died, by right of representation. 

Eighth.—If at the death of such child who dies under age, and not having 
been married, all the other children of his said parent are also dead, and any of 
them has left issue, the estate that came to said child by inheritance from his 
said parent shall descend to all the issue of other children of the same parent; 
and if all the said issue are in the same degree of kindred to said child, they 
shall have the said estate equally; otherwise, they shall take according to the 
right of representation. 

Ninth.—If the intestate leaves a surviving husband or wife, and no kindred, 
his or her estate shall descend to such survivor. 

Tenth.—If the intestate leaves no husband or wife, or kindred, his or her 
estate shall escheat to the state: provided, that no debt or claim against any 
deceased person, which had not become a lien upon his real estate before his 
death, shall continue to be a lien upon any such real estate after" the lapse of 
three .years from the date of such death. (1876, c. 37, § 3.) 

15 M. 512. 
*§ 4. Effect of desertion by husband or wife. If, at the time of the death of a married 

man or married woman, the surviving husband or widow shall have wilfully 
and without just cause deserted and lived separate and apart from said deceased 
person for the space of one year immediately prior to such decease, such sur-
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•vivor shall not be entitled to any estate whatever in any of the lands of such 
deceased. (1875, c. 40, § 4.) 

§ 5. (SEC. 2.) Illegitimate child, when considered an heir. Every illegitimate child 
shall he considered as an heir .of the person who shall, in writing, signed in 
the presence of a competent witness, acknowledge himself to be the father of 
such child, and shall, in all cases, be considered as an heir of his mother, and 
shall inherit his or her estate, in whole or in part, as the case may be, in the 
same manner as if he had been born in lawful wedlock ; but he shall not be 
allowed to claim, as representing his father or mother, any part of the estate of 
his or her kindred, either lineal or collateral, unless, before his death, his par
ents intermarry and have other children, and his father, after such marriage, 
acknowledges him as aforesaid, or adopts him into his family, in which case 
such child and all the legitimate children shall be considered as brothers and 
sisters, and on the death of either of them intestate and without issue, the 
other shall inherit his estate, and he theirs, as hereinbefore provided, in like 
manner as if all the children had been legitimate, saving to the father and 
mother respectively their rights in the estates of all the said children, as pro
vided hereinbefore, in like manner as if all had been legitimate. 

§ 6. (SEC. 3.) Estate of illegitimate child. If any illegitimate child dies intestate, 
without lawful issue, his estate shall descend to his mother ; or in case of her 
decease, to her heirs at law. 

§ 7. (SEC. 4.) Degrees of kindred, how computed—half-blood. The degrees of kindred 
shall be computed according to the rules of the civil law ; and kindred of the 
half-blood shall inherit equally with those of the whole blood in the same de
gree, unless the inheritance comes to the intestate by descent, devise, or gift 
of some one of his ancestors, in which case all those who are not of the blood 
of such ancestor shall be excluded from such inheritance. 

§ 8 . (SEC. 5.) Advancement, how considered. Any estate, real or personal, given by the 
intestate, in his lifetime, as an advancement to any child or other lineal de
scendant, shall be considered as a part of the estate of the intestate, so far as 
it regards the division and distribution thereof among his issue, and shall be 
taken by such child or other descendant towards his share of the estate of the 
intestate. 

§ 9. (SEC. 6.) Advancement in excess of share, etc. If the amount of such advance
ment exceeds the share of the heir so advanced, he shall be excluded from any 
further portion in the division and distribution of the estate, but he shall not 
be required to refund any part of such advancement; and if the amount so 
received is less than his share, he shall be entitled to as much more as will 
give him his full share of the estate of the deceased. 

§10. (SEC. 7.) Advancement, when included in estate, etc. If such advancement is made 
in real estate, the value thereof shall, for the purposes mentioned in the pre
ceding section, be considered a part of the real estate to be divided ; and if it 
is in personal estate, it shall be considered as a part of the personal estate ; 
and if, in either case, it exceeds the share of real or personal estate, respect
ively, that would have come to the heir so advanced, he shall not refund any 
part of it, but shall receive so much less out of the other part of the estate as 
will make his whole share equal to those of the other heirs who are in the same 
degree with him. 

§ 1 1 . (SEC. 8.) Advancement to be expressed as such in gift, etc. Gifts and grants shall 
be deemed to have been made fli advancement only when they are expressed in 
the gift or grant to be so made, or if charged in writing by the intestate as an 
advancement, or acknowledged in writing as such, by the child or other 
descendant. 

§ 12. (SEC. 9.) Value of advancement, how iixed. If the value of the estate so advanced 
is expressed in the conveyance, or in the charge tlu'ivof made by the intestate, 
or in the acknowledgment of the party receiving it, it shall be considered as 
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of that value in the division and distribution of the estate; otherwise it shall 
be estimated according to its value when given, as nearly as the same can be 
ascertained. 0 

§13. (SEC. 10.) Advancement—death of child, etc, before the intestate. If any child or 
other lineal descendant so advanced dies before the intestate, leaving issue, the 
ndvancement shall be taken into consideration in the division and distribution 
of the estate, and the amount thereof shall be allowed accordingly by the rep
resentatives of the heirs so advanced, in like manner as if the advancement 
had been made directly to them. 

§14. (SEC. 11.) Construction of this chapter. Nothing in this chapter shall affect the 
title of a husband as tenant by the curtesy, nor that of a widow as tenant in 
dower; nor shall the same affect any limitation of an estate, by deed or will. 
See ante. §§ 3 and 4. 

§ 15. (SEC. 12.) Bight of representation—posthumous children. Inheritance or succes
sion, "by right of representation," takes place when the descendants of any 
deceased heir take the same share or right in the estate of another person that 
their parent would have taken, if living. Posthumous children are considered 
as living at the death of their parents. 

C H A P T E R X L V I L 
WILLS. 

SECTION. SUCTION. 
I. who may devise land—estate not disposed ol etc.—letters testamentary, etc.-disposltlon 

—married women. of estate. 
2-3. Devise passes all testator's estate—after- 22-24. Provision for after-born and omitted child-

acquired lands. ren. 
4. Who may bequeath personal property. 25. Rights of issue of devisee, etc. 
ft. Execution of wills. 26-30. Estate liable for debts, etc.—provision 
«. Nuncupative wills. therefor in will—abatement of legacies, etc. 
7-S. Devises, etc.. to subscribing witnesses. —retention bv executor. 
». Revocation of wills. 31.33. Contribution by legatees and devisees. 
10-13. Dutv of custodian of will—how enforced. 34-36. Certificate of probate—evidence—record 
14-17. Probate—notice—what testimony sufficient of will of lands—" executor " denned, 

—effect. 
18-21. Allowance of wills proved in other states, 

§ 1. Who may devise lands—estate not disposed of—married women. Every person of 
full age and sound mind, being seized in his own right of arty lands, or entitled 
to any interest therein descendible to his heirs, may devise and dispose of the 
same by his last will and testament in writing; and all such estate not disposed 
of by will shall descend as the estate of an intestate, being chargeable in both 
cases with the payment of all debts; and any married woman may devise and 
dispose of any real or personal property held by her, or to which she is entitled 
in her own right, by her last will and testament in writing, and may alter or 
revoke the same, in like manner as if she was unmarried. {As amended 1869, 
c.67,§I . ) 

§ 2. Devise passes all testator's estate, when. Every devise of land, in any will hereafter 
made, shall be construed to convey all the estate of the devisor therein which 
he could lawfully devise, unless it clearly appears by the will that the devisor 
intended to convey a less estate. 

§ 3 . Devise passes after-acquired lands, when. Any estate, right or interest in lands, 
acquired by the testator after making his will, shall pass thereby* in like man-
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