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OHAPTEE LI I I . 

P A Y M E N T OF D E B T S AND L E G A C I E S OF DECEASED 
PERSONS. 

SECTION 
1. Commissioners appointed to adjust claims, 

when. 
2. Whole estate assigned to children, when. 
3. Commissioners to appoint times and places of 

hearing claims, and give notice thereof. 
4. Publication of notice, how made. 
6. Commissioner not acting, another may bo ap

pointed. 
6. Time allowed for presenting claims. 
7. Time may be extended, how long. 
8. Commission renewed and further timeallowed, 

when. 
9. Set-offs—claims barred not to he allowed. 

10. Commissioners to take oath and may adminis
ter oath to parties and witnesses. 

11. Commissioners to make report. 
12. Powers of commissioners. 
13. Executor may pay debts, when. 
14. Claims barred, when. 
IB. Actions against executor or administrator com

menced, when. , 
16. Proceedings in actions pending. 
1". Executor or administrator may commence ac

tion, when. 
18 Proceedings in such case. 
19. Joint debtor dying, estate how liable. 

APPEALS PROM DECISIONS OP COMMISSIONERS. 
20. Who may appeal. 
21. Claimant, appealing, shall give bond. 
22. Appellant to file certified copy of record. 
23. Proceedings in district court on appeal. 
24. Pinal judgment to be certified to probate court* 
25- Claim of appellant barred, when. 
26. Allowance affirmed, when. 
27- Executor et al. declining to appear, any person 

interested may appeal. 

SECTION 

28. Notice of appeal in certain cases, how given. 
LIMITATION OF TIME FOR PAYING DEBTS. 

29. Probate court shall limit time for paying debts. 
30. Time may be extended. 
31. Notice of application to extend time, how given. 
32. Time may be extended when executor or ad

ministrator dies. 
DISTRIBUTION OF ASSETS AMONG CREDITORS, ETC. 

33. Debts to be paid when. 
34. Assets insufficient, debts paid in what order. 
35. Debts to have no preference as to payment. 
30. Decree for payment of debts, &c, made when. 
37. Decree suspended, when. 
38. Di-puted claim when settled, how paid. 
39. Further decree of distribution, made when. 
40. Executor or administrator personally liable, 

when. 
41. Notice of time limited for payment of debts 

may be given. 
42. Creditor neglecting to demand debt or divi

dend, to be barred. 
CONTINGENT CLAIMS. 

43. Contingent claims, how presented and paid. 
44. Contingent claims becoming absolute may bo 

presented, &c. 
45. Entitled to payment, when. 
46. Contingent claims becoming absolute after 

time limited, &c, may be presented, &c. 
47. Creditor may recover of heirs et al, when. 
48. Defence by executor or administrator in cer

tain cases. 
49. If no commissioners are appointed, claimants 

are not debarred from bringing action, &c. 
50. No action to be prosecuted against executor or 

adniinistrator except as provided herein. 

rffo^ / i -^ 

SECTION 1. When letters testamentary or of administration are grant- Commissioners 
ed by any probate court, the judge thereof shall appoint two or more aEoTnVadjust 
suitable persons commissioners to receive, examine and adjust all claims claims. 
and demands of all persons against the deceased, except in the following 
cases : 

First. When it appears that there are no debts existing against suoh 
deceased person. 

Second. When the value of the whole estate, exclusive of the furni
ture and other personal property allowed to the widow, does not exceed 
one hundred and fifty dollars, and is assigned for the support of the wid
ow and children, as provided by law ; in which case such assignment shall 
be deemed a full and final administration, and shall bar all claims against 
the estate. 

SEC. 2. Whenever any male person dies leaving issue but no widow, whole estate as-
or whenever any female person dies leaving issue but no surviving hus- a^cd

w
t
n'(m

hil" 
band, the probate court of the county where by law such person's estate 
is settled, may, in its discretion, on the return of the inventory, if the 
same does not exceed one hundred and fifty dollars, and the estate is 
intestate, assign the whole of such estate to the children of the deceased 
for their own use. 
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SEC. 3. When such commissioners are appointed they shall appoint 
convenient times and places, when and where they will meet for the pur
pose of examining and allowing the claims; and, within sixty days after 
their appointment, they shall give notice of the times and places of their 
meeting, and of the time limited for creditors to" present their claims, by 
posting a notice thereof in four public places in the same county, and by 
publishing the same at least four weeks successively in some newspaper 
printed in said county, or in any other manner which the court may 
direct. . 

SEC. 4. The judge of probate in the commission issued to the com
missioners, shall designate the paper in which such notice shall be pub
lished, and the number of places in the county in which it shall be posted, 
or any other mode of notifying which he deems necessary and proper. 

SEC. 5. If any commissioner appointed by the probate court dies, 
removes out of the state, refuses, or becomes in any other way incapaci
tated, to perform the duties of his appointment, the court may appoint 
another commissioner in his place; and no further notice of the meetings 
of the commissioners shall be required in consequence of such appoint
ment. 

SEC. 6. The probate court shall allow such time as the circumstances 
of the case require, for the creditors to present their claims to the commis
sioners for examination and allowance, which time shall not, in the first 
instance, exceed eighteen months, nor be less than six months; and the 
time allowed shall be stated in the commission. 

SEC. 7. The probate court may extend the lime allowed 'to creditors 
to present their claims; but not so that the whole time shall exceed two 
years 1'rom the time of appointing such commissioner. 

SEC. 8. On the application of a creditor who has failed to present his 
claim., if made within six months from the time previously limited, and 
before the settlement of the final account of administration of the estate, 
the court may, for good cause shown, renew the commission, and allow 
further time, not exceeding three months, for the commissioners to exam
ine such claim ; in which case the commissioners shall personally notify 
the parties of the time and place of hearing, and as soon as may be, make 
return of their doings to the probate court. 

SEC. 9. When a creditor against whom the deceased. had claims, pre
sents a claim to the commissioners, the executor or administrator shall 
exhibit the claims of the deceased, in offset to the claims of the creditor, 
and the commissioners shall ascertain and allow the balance against or in 
favor of the estate, as they find the same to be ; but no claim barred by 
the statute of limitations, shall be allowed by the commissioners, in favor 
of or against the estate, as a set-off or otherwise. 

SEC. 10. The commissioners shall be sworn, and any one of them 
may administer oaths to parties and witnesses, when the same are 
required or proper for the investigation and trial of questions before them. 

SEC. 11. At the expiration of the time limited, or as soon thereafter 
as the hearing of the claims presented is completed, the commissioners 
shall make a report of their doings to the probate court, embracing lists of 
the claims presented or exhibited in offset, and stating how much was 
allowed and how much' was disallowed, together with the final balance, 
whether in favor of the creditor or the estate ; and shall state particularly 
the manner of giving notice to the claimants. 

SEC. 12. The commissioners have power to try and decide upon all 
claims which by law survive against or in favor of executors and admin
istrators, except claims for the possession or title of real estate ; and may 
examine and allow all demands, at their then present value, which are 
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payable at a future day, including claims payable in specific articles, and 
may offset such demands in the same manner in favor of the estate. 

SEC. 13. Nothing in the preceding section shall be construed to pre- Executor may 
vent any executor or administrator from paying any debt which is payable pay debt8' wh<:n' 
at a future day, according to the terms, and at the time specified in the 
contract. ' 

SEC. 14. Every person having a claim against a deceased person Claims barred, 
proper to be. allowed by the commissioners, who shall not, after the publi
cation of notice as required herein, exhibit his claim to the commissioners 
within the time limited by the court for that purpose, shall be forever 
barred from recovering such demand, or from setting off the same in any 
action whatever. 

SEC. 15. When commissioners are appointed, as provided in this Actions against 
T . J ? . . i n - l • - i . j. i. A* executor or ad-

Chapter, tor examining and allowing claims against any estate, no action mmistrator,-com-
shall be commenced against the executor or administrator, except to re- monc«iwhen ' 
cover the possession of real estate, or the possession of personal property; 
nor shall any attachment or execution be issued against the estate of the 
deceased, until the expiration of the time limited by the court for the 
payment of debts. 

Szo. 16. All actions which are pending against a deceased person at acUon̂ pending. 
the time of his death, may, if the cause of action survives, be prosecuted 
to final judgment; and the executor or administrator may be admitted to 
defend the same ; and if judgment is rendered against the executor or 
administrator, the court rendering it shall certify the same to the probate 
court, and the amount thereof shall be paid in the same manner as other 
claims duly allowed against the estate. 

SEC. 17. Nothing in this chapter shall be construed to prevent an Executor or nd-
executor or administrator, when he thinks it necessary, from commencing commencoBction 
and prosecuting any action against any other person, or from prosecuting when, 
any action, commenced by the deceased in his life time for the recovery 
of any debt or claim, to final judgment, or from having execution on any 
judgment. 

SEC. 18. In such case the defendant may set-off any claim ho has Proceedings in 
against the deceased, instead of presenting it to the commissioners, and if suchcase ' 
final judgment is rendered in favor of the defendant, the same shall be 
csrtified by the court rendering it, to the probate court, and the judgment " 
shall be considered the true balance. 

SEC. 19. When two or more persons are indebted on any joint con- joint debtor de
tract, or upon a judgment founded on a joint contract, and either of them 5"a

k
b'1°

stat0 how 

dies, his estate is liable therefor, and the amount thereof may be allowed 
by the commissioners, as if the contract had been joint and several, or as 
if the judgment had been against him alone. 

APPEALS FROM THE DECISIONS OP COMMISSIONERS. 

SEC. 20. Any executor, administrator or creditor, may appeal from Who may appeal 
the decision and report of the commissioners, to the district court for the co°mmissioners. 
same county, if application for such appeal is made in writing, filed in the esnn.ees. 
probate office within sixty days after the return of the report of the 9 M m 1 5 0 , 

commissioners, in the following cases: 
First. When such commissioners disallow any claim in favor of any 

creditor, or of the estate, in whole or in part, to the amount of twenty 
dollars. 

Second. When the commissioners allow any claim in whole or in part, 
to the amount of twenty dollars. 
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SEO. 21. If a claimant appeals, he shall, within the time aforesaid, 
give a bond to the adverse party, with sureties to be approved by the 
judge of probate, and filed in his office, with a condition that he shall 
prosecute his appeal with effect, and pay all damages and costs which may 
be awarded against him on such appeal. 

SEC. 22. The party appealing shall procure and file in the district 
court, to which the appeal is taken, at or before the.next term of such 
court, after the appeal is allowed, a certified copy of the record of allow
ance or disallowance appealed from, and of the ajjplication for the appeal. 

SEC. 23. When such certified copy is filed in the district court the 
said court acquires jurisdiction as of actions duly commenced therein. 
The party having the affirmative shall file his complaint, setting forth the 
cause of action, but no allegations shall be permitted except such as relate 
or are essential to the specific matter appealed from; issues may be 
joined by demurrer, answer and reply as in other cases, and the cause 
proceed in conformity to the rules established for the conduct of civil ac
tions, except that no execution shall be awarded against an executor or 
administrator for a debt o r demand found due to the claimant. Either 
party may appeal to the supreme court as in other cases. 

SEC. 24. - The final decision and judgment, in cases so appealed, shall 
be certified by the district court, or supreme court, as the case may be, 
to the probate court; and the same proceedings shall be had thereon, as 
if such decision had been reported by the commissioners.-

SEC. 25. If any claimant, appealing on account of the disallowance 
of his claim by the commissioners, fails to prosecute his appeal in the 
district court, such claim shall be forever barred. 

SEC. 26. If the person objecting to a claim, and appealing on account 
of the allowance of such claim, neglects to prosecute his appeal, the dis
trict court, on motion of the adverse party, and on his producing an at
tested copy of the record of the probate court, showing such appeal, shall 
affirm the allowance appealed from. 

SEC. 27. When an executor or administrator declines to appeal from 
the decision of the commissioners, any person interested in the estate, as 
creditor, devisee, legatee, or heir, may appeal from such decision, in the 
same manner as the executor or administrator might have done ; and the 
same proceedings shall be had, in the name of the executor or adminis
trator : provided, that the person appealing in such case, gives a bond, 
with sureties, to be approved by the judge of probate, as well to secure 
the estate from damages and costs, as to secure the intervening damages 
and costs to the adverse party. 

SEC. 28. When an executor or administrator has a claim against the 
estate which he represents, which is disallowed by the commissioners, and 
lie takes an appeal therefrom to the district court, notice of sucli appeal 
shall be given to all concerned, by personal service thereof, or by publi
cation, under'an order of the probate court, in some newspaper which 
circulates in the county, three weeks successively, the last publication of 
which shall be four weeks before the hearing of the appeal. 

Probate court 
shall limit time 
for paying debts, 

Time may be ex
tended. 

LIMITATION OF TIME FOR PAYING DEBTS. 

SEC. 29. The probate court, at the time of granting letters testa-
mentary,.or letters of administration, shall make an order, allowing to the 
executor or administrator a period of time for disposing of the estate, and 
paying the debts and legacies of the deceased person, not exceeding in 
the first instance, one year and six months. 

SEC. 30. The probate court may on application of the executor or 

/1J4-0 4 
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administrator, extend the time for paying debts and legacies, not exceed
ing six months at a time, nor so that the whole time allowed to the orig
inal executor or administrator shall exceed three years. 

SEC. 31. When an executor or administrator makes application to Notice of appii-
have the time for paying debts and legacies extended beyond one year um'eVoVgiren. 
and six months from the time of granting letters testamentary, or of ad
ministration, the probate court shall appoint a time for hearing and de
ciding on such application, and cause notice of such application, and of the 
time and place of hearing to be given to all persons interested, by publi
cation three weeks successively, in some newspaper designated by the 
court ; and no such order, extending the time, shall be granted, unless 
such notice lias been previously given. 

SEC. 32. When an executor or administrator dies or becomes incapa- Time may be ex-
ble of discharging his trust, and a new administrator is appointed, the ^Stor oVrb™imTn. 
probate court may extend the time for the payment of the debts and lega- latmtor dies. 
cies beyond the time allowed to the original executor or administrator, / P ^ 4 • .$ C 
not exceeding one year at a time, and not exceeding six months beyond fO/3~ ' * 
the time which the court might by law allow to such original executor or 
administrator, upon due notice given as required in the preceding section. 

DISTRIBUTION OF ASSETS AMONG THE CREDITORS, AND OF 
INSOLVENT ESTATES. 

SEC. 33. If, after the report of the commissioners has been made, Debts to bo paid, 
and the claims against the estate ascertained, it appears that the executor whea ' 
or administrator has in his possession sufficient to pay all the debts, he 
shall pay the same in full within the time limited or appointed for that 
purpose. 

SEC. 34. If the assets which the executor or administrator has re- if assets am in-
ceived, and which can be' appropriated to the payment of debts, are not gS*fb° patuS 
sufficient therefor, he shall, after paying' the necessary expenses of his what order. 
funeral, last sickness and administration, pay the debts against the estate 
in the following order: 

First. Debts having a preference by the laws of the United States. 
Second. Public rates and taxes. 
Third. Judgments docketed, according to the priority thereof. 
Fourth. Debts due to other creditors. 
S E C 35. No preference shall be given in the payment of any debt, Debts to have no 

over other debts of the same class, except those specified in the third p^ent? a s to 

class; nor shall a debt due and payable be entitled to preference over 
debts not due ; nor shall the commencement of an action for the recovery 
of any debt, or the obtaining a judgment thereon against the executor or 
administrator entitle such debt to any preference over others of the same 
class. 

SEC. 36. After the return of the report of commissioners, and at or Decree for pay-
before the expiration of the time limited for the payment of debts, the mc

(J
lt
d?

f
t
d-bbt

t
s
i 

probate court shall make an order or decree for the payment of the debts of assets to bo 
and the distribution of the assets which have been received by the execu- made' wh,;u-
tor or administrator, at the time for that purpose, among the creditors, 
according to the provisions of this chapter. 

S E C 37. If an appeal is taken from the decision of the commission- Decree suspend
ers, and remains undetermined, the probate court may suspend the decree °a 'when-

for the payment of debts, mentioned in the .preceding section; or may 
order a distribution among the creditors whose claims are allowed, leaving 
in the hands of the executor or administrator, sufficient assets to pay the 
claim which has been disputed and appealed. Disputed claims 

SEC. 38. When the disputed claim is finally settled, the probate court when settled, 
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shall order the same to be paid out of the assets retained, to the same ex
tent and in the same proportion, as the claims of the other creditors. 

Further decree SEC. 39. If the whole of the debts were not paid by the first distri-
maytomLi™ bution, and if the whole assets have not been distributed, or if other 

assets afterward come to the hands of the executor or administrator, the 
probate court may, from time to time, make further decree for the distri
bution of assets. 

Executor or ad- SEC. 40. Whenever a decree is made by the probate court, for the 
BonaiiyHabiet̂  distribution of the assets among the creditors, the executor or adminis-
when. trator, after the time of payment arrives, shall be personally liable to the 

creditors for their debts, or the dividend thereon, as for his own debt, to 
the extent of the assets in his hands applicable thereto ; or he shall be 
liable on his bond, and the same may be put in suit on the application of 
the creditor whose debt or dividend is not paid as above mentioned. 

Notice of time S E C . 4 1 . W h e n the time for paying the debts of a deceased person 
montofdobtsT is finally limited, by order of the probate court, or by the expiration of 
may be given. t n e t U ( l e allowed for that purpose, whether the estate is insolvent or not, 

the probate court may, on the application of the executor or administra
tor, by an order for that purpose, cause notice to be given to the creditors, 
of the time appointed or limited for the payment of such debts, by pub
lishing the same at least three weeks successively, in some paper to be 
designated by the court, or in such other manner as the court may direct. 

Creditor neglect- SEC. 42. If, after notice, as is provided in the preceding section, any 
d°bt oi dividend creditor neglects to demand from the executor or administrator, his debt, 
to be'barredear3' o r t ' i e dividend thereon, within two years from the time so limited for the 

payment of the debts; or, if the notice is given, after such time, within 
two years from the last publication, the claim of such creditor shall be 
forever barred. 

CONTINGENT CLAIMS. 

Contingent S E C . 43. I f any person is liable as security for the deceased, or has 
sentedanTpaid" a n y other contingent claim against his estate, which can not be proved as 

a debt before the commissipners, or allowed by them, the same may be 
presented with the proper proof to the commissioners, who shall set forth 
the claim and proof in their r epo r t ; and said court may order the execu
tor or administrator to retain in his hands, sufficient to pay such contin
gent claim when the same becomes absolute ; or if the estate is insolvent, 
sufficient to pay a proportion equal to the dividends of the other creditors. 

Contingent S E C 44. If such contingent claim becomes absolute and is presented 
abasoTutcC°mav1)e t o t ' i e e x e c u t o r o r administrator, at any time within two years from the 
presented, &c. time limited for other creditors, to present their claims to the commis

sioners, it may be proved before the commissioners already appointed, or 
before others to be appointed for that purpose, in the same manner as if 
presented for allowance before the commissioners had made their report; 
and the persons interested, shall have the same right of appeal as in 
other cases. 

Contingent claim SEC. 45. When such contingent claim is allowed, as mentioned in the 
maut'when^" preceding section, or established on appeal, the creditor is entitled to 

receive payment to the same extent as other creditors, if the estate retained 
by the executor or administrator, is sufficient for that purpose, but if the 
claim is not finally established, or, if the assets retained in the hands of 
the executor or administrator, are not wholly exhausted in the payment 
of such claims, such assets, or the residue, shall be disposed of by order 
of the probate court, to the person entitled to the same, according to law. 

Contingent claim SEC. 46. If the claim of any person accrues or becomes absolute at 
SaprobaPte court a n v ^ m e a ^ t e r ^ e t " n e u u u t e < l f° r creditors to present their claims, the 
when. 
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person having such claim may present it to the probate court, and prove 
the same at any time within one year after it accrues or becomes absolute; 
and if established in the manner provided in this chapter, the executor or 
administrator shall pay it if he has sufficient assets for that purpose, or 
such part as he has assets to pay; and if real or personal estate after
ward comes to his possession, he shall pay such claim, or such part as he 
has assets sufficient to pay, not exceeding the proportion of the other cred
itors, in such time as the probate court may prescribe. 

SEC. 47. When a claim is presented within one year from the time it Creditor may re-
accrues, and is established, as mentioned in the preceding section, and eta£.°Theri!' 
the executor or administrator has not sufficient assets to pay the whole of 
such claim, the creditor may recover such part of his claim as the execu
tor or administrator has not assets to pay, against the heirs, devisees or 
legatees, who have received sufficient real or personal property from the 
estate. 

SEC. 48. If any action is commenced against an executor or adminis- Befonoobyoxecu-
tratrator on such claim, as is mentioned in the preceding forty-sixth section, tor in certain 
and for the payment of which sufficient assets have not been retained, the ^tioaB-
executor or administrator may plead that he has fully administered the 
estate which has come to his possession or knowledge, and if it is found 
that the defendant had fully administered at the time the claim was pre
sented, and had no assets which could be lawfully appropriated for that 
purpose, judgment shall be rendered in his favor, but if it is found that 
he had assets sufficient to pay only a part of such claim, judgment shall 
be rendered against him for such sum only as is equal to the amount of 
assets in. his hands. 

SEC. 49. If the appointment of commissioners to allow claims in any it commissioners 
case is omitted, no person having any contingent or other lawful claim ™ c?aimant°not 
against a deceased person, shall thereby be prevented from prosecuting prevented from 
the same against the executor, administrator, heirs, devisees, or legatees, 8uing' &c-

as provided by law, and in such case a claimant having a lien upon real 
or personal estate of the deceased, by attachment previous to his death, 
may on obtaining judgment have execution against such real or personal 
estate. 

SEC. 50. In no other case, except such as are expressly provided for No action to be 
in this chapter, shall any action be commenced or prosecuted against an executor °m"aA-
executor or administrator ; nor shall any writ of attachment or execution ministrator «-

' issue against such executor or administrator, or against the estate of the inPthis chapter, 
deceased ir his hands, during the time allowed him for the payment of 
debts. 
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