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c EAPTEE C X I T . / ^ ^ % 

ISSUES AND MODE OP T R I A L , r jC v 

SECTION SECTION " 
1. Issue of fact arises, when. 14. What papers jury may take on retiring for 
2. Shall be tried by jury. deliberation. 

> 3. Trial had in absence of defendant, when. 15 Jury may return into court for information 
4. Continuance may be granted. concerning law or testimony. 
5. Court may order defendant to bo committed. 16. Jury may be discharged, if one falls sick. 
6. Separate trial in case of two or more defend- 17. Cause may be tried second time, when. 

ants allowed, when. 18. "What verdict jury may find in certain cases. 
7. One joint defendant may be discharged to be 19. Jury may render verdict as to part of several 

witness for the state. defendants. 
8. Defendant may be discharged to be witness for 20. Jury may be polled. 

co-defendant, when. 21. Proceedings on reception of verdict. 
9. Juror shall disclose facts respecting cause on 22. Verdict in case of insanity—court may order 

trial, and be examined as witness. defendant to give recognizance or' may com-
10. Court may order a view. mit him. 
11. Court shall decide questions of law—jury, ques- 23 After plea or verdict of guilty, court may hear 

tions of fact. evidence in mitigation of punishment. 
12. Duty of court in charging jury. 24. Indictment dismissed, when—reasons of dis-
13. Jury shall be kept in charge of sworn officers. missal to be entered. 

SECTION 1. An issue of fact arises: iasueoffact 
First. Upon a plea of not guilty ; or, aris<)3>wuen-
Second. Upon a plea of a former conviction or acquittal of the same 

offense. 
SEC. -2 . An issue of fact shall be tried by a jury of the county in shall be tried by 

which the indictment was found, unless the action is removed, by order of Jury-
the court, as provided in the preceding chapter. 

SEC. 3. If the indictment is for a misdemeanor, the trial may be had Trial had in 
in the absence of the defendant, if he appears by counsel; but if for a fCSnt,°whcn. 
felony he shall be personally present. 
• SEC. 4. When an indictment is called for trial, or at any time previous Continuance may 
thereto, the court may, upon sufficient cause shown by either party, direct 1"!Brantcd 

the trial to be postponed to another day in the same term, or to. another . . 
term; the affidavits read upon the application shall at the same time be 
filed with the clerk. 

SEC. 5. When a defendant, who has given bail, appears for trial, the Court may order 
court may in its discretion, at any time after his appearance for trial, order committed10 b° 
him to be committed to the custody of the proper officer of the county, to 
abide the judgment or further order of the court. 

SEC. 6. When two or more defendants are jointly indicted for a separate trial m 
felony, any defendant requiring it, shall be tried separately; in other c,u,e of ''J0 °r 

J ••• nJ i , • • i i - j - i j i_ * • j x i • ' . . . , . more defendants, 
cases defendants jointly indicted, may be tried separately, or jointly in had, when. 
the discretion of the court. 

SEC. 7. When two or more persons are included in the same indict- One joint dofcnd-
ment, the court may, at any time before the defendant has gone into his chargeadytobc'8' 
defence, on the application of the district attorney, direct any defendant to il'S^lSf "****• 
be discharged from the indictment, that he may be a witness for the state. 

SEC. 8. When two or more persons are included in the same indictment, Defendant may 
and the court, is of the opinion, that in regard to a particular defendant ^wHnSSw co-
there is not sufficient evidence to put him on his defence, it shall order defendant, when. 
him to be discharged from the indictment, before the evidence is closed, 
that he may be a witness for his co-defendant: the order is an acquittal 
of the defendant discharged, and a bar to another prosecution for the same 
offense. 
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Juror shall dis- SEC. 9. If a juror has any personal knowledge respecting a fact in 
spec ting cause on controversy in a cause, he shall declare it in open court, during the trial; 
trial and bo ex- if during the retirement of a iury, a juror declares a fact which could be 
aminedaswit- . , ° . , . e •,• J i i i ^ • , • 
ncss. evidence in the cause, as of his own knowledge, the j u r y must return into 

cour t ; in either of these cases the juror making the statement shall be 
sworn as a wilness, and examined in the presence of the parties. 

Court may order S E C . 10. _The court may order a view by any ju ry impahneled to t ry 
a ™ w ' a criminal case. . 
Court shall do- S E C . 1 1 . On the trial of an indictment for any offense, questions of 
?aW

e—jury <iues-° law are to be decided by the court, except in cases of libel, saving the 
tions of fact. right of the defendant to except. Questions of fact, by the j u r y ; and 

although the j u r y have the power to find a general verdict, which includes < 
questions of law as well as of fact, they are bound, nevertheless, to re­
ceive as law what is laid down as such by the court. 

Duty of court in S E C . 12. Iii charging the j u ry the court shall state to them all matters 
3 Mm'I>''Ury °^ ^ a w ' w n i c h i* thinks necessary for their information in giving their ver-
3 Mini uZ d i e t ; and if it presents the facts of the case, shall, in addition to what it 

may deem its duty to say, inform the ju ry that they are the exclusive 
judges of all questions of fact. 

Jury shall be kept S E C . 13 . After hearing the charge, the ju ry may either decide in 
in charge of court, or may retire for deliberation ; if they do not agree without retir­

ing, one or more officers shall be sworn to take charge of them ; they shall 
be kept together in some pr ivate : and convenient place without food or 
drink, except bread and water, unless otherwise ordered by the court, and 
no person shall be permitted to speak to or communicate with them, un-

• less i t is by order of the court, nor listen to their deliberations; and they 
shall be returned into 'court when they have so agreed, or when ordered 

• by (he court. . • • ' . . . ' . ; • • ' 
What papers jury g E C - 1 4 Upon retiring for deliberation, the ju ry may take with them 
tiring for deUber- all papers' which have been received as evidence in the cause, or copies of 
at l0n- such parts of public records.or private documents .given in evidence, as 

ought not, in the opinion of the court, to be taken from the person having 
them in possession; they may also take with them notes of the testimony 
or other proceedings on the trial taken by themselves, or any of them, 
but none taken by any other person. 

Jury may return S E C . 15. After the j u r y have retired for deliberation, if there is a 
formation con-in disagreement between them, as to any par t of the testimony, or if they 
cerning law or desire to be informed of a point of law.arising in the cause, they shall re-
3 Miu°3d2. quire the officer to conduct them into court. Upon their being brought into 

court, the information required shall be 'g iven in the presence of, or after 
notice to the prosecuting officer, and the defendant or his counsel. 

Jury may to dis- S E C . 16. If, after the ret irement of the ju ry , one of them becomes so 
S]1

1
aJ's?dlfoao sick as to prevent the continuance of his duty, or if they are unable to 

agree upon a verdict, or any other accident or cause occurs to prevent 
their being kept together for deliberation, the j u r y may be discharged by 
the court-

Cause may bo S E C . 17. I n all cases where a j u ry are discharged or prevented from 
tried second time, giving a verdict by reason of accident, disagreement or other cause, ex­

cept when the defendant is discharged from the indictment during the pro­
gress of the trial, or after the cause is submitted to them, the cause may 
be again tried a t the same or another term. 

What verdict S E C . 18. Upon an indictment for an offense consisting of different de-
jurymay And in g r e e S j the ju ry may find the defendant not guilty of the degree charged 
3»iin.427. ' in the indictment, and guilty of any degree inferior there to ; upon an in-
6 Mini m dictment for any offense, the ju ry may find the. defendant not guilty of 
8 Min. 220. the commission thereof, and guijty of an attempt to commit the same ; 
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upon an indictment for murder, if the jury find the defendant not guilty 
thereof, they may upon the same indictment, find the defendant guilty of 
manslaughter in any degree. In all other cases the defendant may be 
found guilty of any offense, -the commission of which is necessarily in­
cluded in that with which he is charged in the indictment. 

SEC. 19. On an indictment against several, if the jury cannot agree jury may render 
upon a verdict as to all, they may render a verdict as to those in regard ^t^of ^?T

t0 , 
to whom they do agree, on which a judgment shall be entered according- defendants. 
ly, and the case as to the rest may be tried by another jury. 

SEC. 20. When a verdict is rendered, and before it is recorded, the j u r y mny D0 
jury may be polled on the requirement of either party, in which case they Pollea-
shall be severally asked whether it is their verdict, and if any one answer 
in the negative, the jury shall be sent out for further deliberation. 

SEC. 21. When a verdict is given, such as the court may receive, the proceedings on 
clerk shall immediately record it in full on the minutes, and read it to the reception of vcr-
jury, and inquire of them whether it is their verdict; and if any juror 
disagrees, the fact shall be entered upon the minutes, and the jury again 
sent out; but if no disagreement is expressed, the verdict is complete, and 
the jury shall be discharged from the case. 

SEC. 22. When any person, indicted for an offense is on trial acquit- Verdict in case of 
ted by the jury, by reason of insanity, the-jury, in giving their verdict of may'order'd"1' 
not guilty, shall state that it was given for such cause; and thereupon, if fendant to givo 
the discharge or going at large of such, insane person is considered by the m°thSimaycom" 
court manifestly dangerous to-the peace and safety of the community, the 2Min.i23. 
court may order him to be committed to prison, or may give him into the , n* 
care of his friends, if they shall give bonds with surety to the satisfaction & / 
of the court, conditioned that he shall be well and securely kept, other­
wise he sliall be discharged. • 

SEC. 23. After a plea or verdict of guilty, in a case where a discre- After plea or ver-
tion is conferred upon- the court, as to the extent of the punishment, the jj1^ ^{{J^f,, 
court, upon the suggestion of either party that there are circumstances mitigation of 
which may be properly taken into view, either in aggravation or mitiga- pums men ' 
tion of the punishment, may in its discretion hear the same summarily at 
a specified time, and upon such notice to the adverse party, as it may 
direct. Such circumstances^ shall be; presented by the testimony of wit­
nesses examined in open court. . 

SEC. 24. The court may, either of its own motion, or upon, the ap- indictment dis-
plication of the prosecuting officer and in furtherance of iustice, order an missed, when— 
1• . „ . , . r V - i . - i . - i i £> reasons of dis-
action atter indictment, to be dismissed;-but-m that case, the reasons ot missal to be 
the dismissal shall be set forth in the. order, and entered upon the minutes. entered 
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