


670 COURT OF CHANCERY. [CHAP. 

CHAPTER 83. 

THE COURT OF CHANCERY, (a) 

SECTION 
1. Decree to transfer real estate, effect of. 
2. Receiver not appointed unti l after notice. 
3. Injunction when to be granted. 
4 Writ of, when made returnable. 
5. Sufficiency of sureties how ascertained. 
6. Bond and affidavit to be filed with clerk-be­

fore injunction issues. 
7. Judge may direct the delivery of the person 

entitled thereto. 
8. When bills may be filed for the foreclosure of 

mortgages. 
9. Court may decree a sale of mortgaged prem­

ises j may compel the delivery of the posses­
sion of premises. 

10. No proceedings can be had a t law during 
pendency of suit . 

• 11. When other person than the mortgagor may 
be made party. 

12. Complainant to state in bill whether pro­
ceedings have been had at law. 

13. When judgment has been had at law, no pro­
ceedings to be had. 

SECTION 
14. Sales of mortgaged premises by whom made. 
15. Deeds how executed, and the effects of. 
16. The proceeds of sale how to be applied. 
17. Surplus when not called for to be p u t out at 

interest. 
18. Bill to be dismissed if defendant pay amount 

due. 
19. Proceedings in suit shall be stayed in certain 

cases. 
20. Court may direct a reference to a master in 

certain cases. 
21. When court to make further order founded 

on decree. 
22. When decree shall direct sale of the whole 

premises. 
23. Proceeds in such case how applied. 
24. When court may appoint special master. 
25. Appeals when and by whom taken. 
26. Party appealing to give bond. 
27. Proceedings in supreme court upon appeal. 
28. When supreme court may award damages in 

certain cases. 

Decree to trans­
fer real estate, 

Receiver, how 
appointed, and 
when. 

Writ of injunc­
tion when to 

Writs of injunc­
tion may be 
granted in 
vacation. 

^J [Chapter 94, Revised Statutes.] 

(1.) SEC. XXXII I . A court of chancery shall have power to pass the 
title to real estate by a decree, without any other act to be done on the 
part of the defendant, when in their judgment it shall be the proper mode 
to carry their decrees into effect; and such decree being recorded in the 
records of the register of deeds of the county where such real estate is sit­
uated, shall, while in force, be as effectual to transfer the same, as the 
deed of the defendant. 

(2.) SEC. XXXIV. [As amended on page 20 of the amendments of 
1852 to the revised statutes:^ No receiver shall be appointed in any 
cause commenced or pending in chancery, until after notice is given to the 
adverse party, if he appear or answer; nor until after answer filed, if he 
appear, unless he is in default for not answering. 

SEC. X X X V TO XLI. \_Both inclusive, are abrogated by act 
of March 5, 1853.] 

(3.) SEC. XLII . [Sections 42 and 43, as amended on page 20 of the 
amendments of 1852 to the revised statutes:] No writ of injunction shall 
issue in any case, but upon bill or petition filed, or motion after filing the 
same, and affidavit of the truth of the grounds of the application, either by 
the party applying for the injunction, or some competent witness or other 
proof. 

(4.) SEC. XLI I I . "Writs of injunction may be granted by the court 
or a 'judge in vacation, and the court sha/11 proceed thereon, according to 
the course of the proceedings in courts of equity. 

(a) The court of chancery a sa separate tribunal is abolished by the act of March 5,1853, on page 19 
of the laws of 1853, which is published under " district cour ts ." The provisions of the act of 1863 
render inoperative a large portion of the chapter of the revised statutes of 1851, which applied to the 
court of chancery. We publish such sections as are in force. 

Sections 1 to 32, both inclusive, are abrogated by section 14 of chapter 9 of the laws of 1853, 
page 19. 
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SEC. XLIV TO LIU. [Both inclusive, are abrogated by the act 
of March 5, 1853.] . • . 

(5.) SEC. LIV. The sufficiency of the sureties in any bond executed Sufficiency of 
under the provisions of this chapter, shall be ascertained by the affidavit cerSd!0™ **' 
of each surety, stating that he is a householder, resident within this terri­
tory, and that he is worth a sum equal to the amount in which the bond 
shall have been required, over and above all debts and demands against 
him. Every such affidavit shall be annexed to or indorsed on the bond. 

(6.) SEC. LV. Whenever a bond shall be required to be executed, Bond and afflda 
. .. .i • • e ii • , • . , , • • c • • vit to be filed 

pursuant to the provisions of this chapter, prior to the issuing of an in- with clerk before 
junction, the same with the affidavit above required, shall be filed with the j^™ct,ion 

clerk of the court before the sealing and delivery of the injunction. 
(7.) SEC. LVI. The judge shall direct the delivery of any bond exe- Judge may dirett 

cuted under the provisions of this chapter, to the person entitled to the JJ° person^nti-
benefit thereof, for prosecution, whenever the condition of such bond shall «ed thereto. 
be broken, or the circumstances of the case shall require such delivery. 

THE POWERS AND PROCEEDINGS OF THE COURT OP CHANCERY TOUCH­
ING THE FORECLOSURE OR SATISFACTION OF MORTGAGES. 

(8.) SEC. LVII. Bills for the foreclosure or satisfaction of mortgages when bills may 
may be filed in the district court of the county where the mortgaged prem- foreclosure of6 

ises, or some portion thereof are situated, and in case any defendant is not mortgages. 
a resident of the county, process may be served On him in any other 
county within the territory; or if he be absent or concealed, an order for 
his appearance may be made, and proceedings thereon be had as are pro­
vided for in the case of absent or concealed defendants. 

(9.) SEC. LVIII . (a) Whenever a bill shall be filed for the fore- court may decree 
' closure or satisfaction of a mortgage, the court shall have power to. decree ^gedpremSes 

a sale of the mortgaged premises, or such part thereof as may be suffi­
cient to discharge the amount due on the mortgage and the costs of suit; 
but the district judge shall not by such decree order any lands to be sold 
within nine months after the filing of the bill of foreclosure. 

When a bill shall be filed for the foreclosure or satisfaction of a mort- May compel the 
gage, the court shall not only have power to .decree and compel the de- pos's'Son of ° 
livery of the possession of the premises to the purchaser thereof, but on premises. 
the coming in of the report of sale, the court shall have power to decree 
and direct the payment by the mortgagor of any balance of the mortgage 
debt that may remain unsatisfied, after a sale of the mortgaged premises 
in the cases in which such balance is recoverable at law ; and for that pur­
pose, may issue the necessary executions as in other cases against other 
property of. the mortgagor. 

(10.) SEC. LIX. After such bill shall be filed, while the same is pend- No proceedings 
ing, and after a decree'is rendered thereon, no proceedings whatever'shall during "cnden'cy 

' ' be had at law for the recovery of the debt secured by the mortgage, or of 8uit-
any part thereof, unless authorized by the court. 

(11.) SEC. LX. If the mortgage debt be secured by the obligation, when other per-
or other evidence of debt of. any person other than the mortgagor, the 60n 'han tho 

J l e> o > mortgagor may 
complainant may make such other person a party to the bill, and the court be made party. 
may decree payment of the balance of such debt remaining unsatisfied, 
after a sale of the 'mortgaged premises, as well against such other person 
as the mortgagor, and may enforce such decree as in other cases. 

(12.) SEC. LXI. Upon filing a bill for the foreclosure or satisfaction Complainant to 
(a) See with this section, section 2 of chapter 61 laws of 1858 on page 141, published under head 

*' Foreclosure of mortgages by advertisement." 
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state in bill 
whether proceed­
ings hare been 
had at law. 

When judgment 
has been had a t 
law no proceed­
ings to be had. 

Sales of mort­
gaged premises 
by whom made. 

Deeds how exe­
cuted, and the 
effects of. 

The proceeds of 
sale how to be 
applied. 

Surplus when 
not called for, to 
be pu t out at in­
terest. 

Bill to be dis­
missed if defend­
ant pay amount 
due. 

Proceedings in 
suit shall be 
stayed in certain 
cases. 

Court may direct 
a reference to a 
master in certain 
cases. 

of a mortgage, the complainant shall state therein whether any proceed­
ings have been had at law' for the recovery of the debt secured thereby, 
or any part thereof, and whether such debt, or any part thereof has been 
collected or paid. 

(13.) SEC. LXII . If it appear that any judgment has been obtained 
in a suit at law, for the moneys demanded by such bill, or any part thereof, 
no proceedings shall be had in such case, unless to an execution against 
the property of the defendant in such judgment, the sheriff, or other 
proper officer, shall have returned that the execution is unsatisfied, in 
whole or in part, and that the defendant has no property whereof to satisfy 
such execution, except the mortgaged premises. 

(14.) SEC. LX1II. All sales of mortgaged premises under a decree 
of chancery, shall be made by a master in chancery, or other person ap­
pointed by the court, in the county where the premises or some part of 
them are situated. 

(15.) SEC. LXIV. Deeds shall thereupon be executed by such mas­
ter or other person appointed as aforesaid, which shall vest in the purchaser 
the same estate that would have vested in the mortgagee, if the equity of 
redemption had been foreclosed, and no other or greater ; and such deeds 
shall be as valid as if executed by the mortgagor and mortgagee, and shall 
be an entire bar against each of them, and against all parties to the suit 
in which the decree for such sale was made, and against their heirs respect­
ively, and all persons claiming under such heirs. 

(16.) SEC. LXV. The proceeds of every sale made under a decree 
in chancery, shall be applied to the discharge of the debt adjudged by such 
court to be due, and of the costs awarded; and if there be any surplus, it 
shall be brought into court for the use of the defendant, or of the person 
entitled thereto, subject to the order of the court. 

(17.) SEC. LXVL If such surplus, or any part thereof, shall remain 
in the said court, for the term of three months, without being applied for, 
the district judge may direct the same to be put out at interest, subject to 
the order of the court for the benefit of the defendant, his representatives 
or assigns, to be paid to them by the order of the court. 

(18.) SEC. LXVII . "Whenever a bill shall be filed for the satisfaction 
or foreclosure of any mortgage upon which there shall be due any interest, 
or any portion or installment of the principal, and there shall be other 
portions or installments to become due subsequently, the bill shall be dis­
missed upon the defendant's bringing into court, at any time before the 
decree of sale, the principal and interest due, with costs. 

(19.) SEC. LXVIII . If, after a decree for sale entered against a de­
fendant in such case, he shall bring into court the principal and interest 
due, with costs, the proceedings in the suit shall be stayed, but 'the court 
shall enter a decree of foreclosure and sale, to be enforced by a further 
order-of the court, upon a subsequent default in the payment of any por­
tion, or installment of the principal, or of any interest thereafter to grow 
due. 

(20.) SEC. LXIX. If the defendant shall not bring into court the 
amount due, with costs, or if, for any other cause, a decree shall pass for 
the complainant, the court may direct a reference to a master, to ascertain 
and report the situation of the mortgaged premises, or may determine the 
same, on oral or other testimony; and if it shall appear, that the same can 
be sold in parcels, without injury to the interests of the parties, the decree 
shall direct so much of the mortgaged premises to be sold, as will be suffi­
cient to pay the amount then due on such mortgage, with costs ; and such 
decree shall remain as security for any subsequent default. 
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(21.) SEC. LXX. If, in the case mentioned in the preceding section, when court to 
there shall be any default subsequent to such decree, in the payment of .der^omdea""" 
any portion, or installment of the principal, or of any interest due upon decree, 
such mortgage, the court may, upon the petition of the complainant, by a 
further order founded upon such first decree, direct a sale of so much of 
the mortgaged premises to be made under such decree, as will be sufficient 
to satisfy the amount so due, with the costs of such petition, and the sub­
sequent proceedings thereon; and the same proceedings may be had as 
often as a default shall happen. 

(22.) SEC. LXXI . If, in any of the foregoing cases it shall appear when decree 
to the court that the mortgaged premises are so situated, that a sale of the 0f the whole 
whole will be most beneficial to the parties, the decree shall, in the first premises, 
instance, be entered for the sale of the whole premises accordingly. 

(23.) SEC. LXXII . In such case, the proceeds of such sale shall be Proceeds in such 
applied as well to the interest, portion or installment of the principal due, case hownPPued. 
as towards the whole or residue of the sum secured by such mortgage, and 
not due and payable at the time of such sale; and if such residue do not 
bear interest, then the. court may direct the same to be paid, with a rebate 
of the legal interest for the time during which such residue shall not be 
due and payable; or, the court may direct the balance of the proceeds of 
such sale, after paying the sum due with costs, to be put out at interest for 
the benefit of the complainant, to be paid to him as the installments or 
portions of the principal, or the interest, may become due, and the surplus 
for the benefit of the defendant, his representatives, or assigns, to be paid 
to theni on the order of the court. 

(24.) SEC. LXXII I . Whenever it shall be deemed necessary, pending when court may 
any suit or proceeding, the court may appoint a special master in chancery; aPP°int special 
such master to be sworn, and to give bond, if required, for the faithful 
performance of the duties assigned him, to have power to administer oaths 
in any proceedings before him, and to receive for his services, such rea­
sonable compensation as the court may allow. 

OP APPEALS TO THE SUPKEME COURT, (a) 

(25.) SEC. LXXIV. "When any person being complainant or defend- Appeals when 
ant, shall think himself aggrieved by the final order or decree of a iudse JD.<n>y whom 

f. 7 , . . . °° p i i • J o tafeen. 
ot a district court, sitting as'a court of chancery, such person may enter 
an appeal within two months, to the supreme court, from such decree or 
final order; and when any person, being complainant or defendant shall 
think himself aggrieved by any interlocutory decree, or any order pre­
vious to a final order or decree, he may enter an appeal therefrom to the 
supreme court within fifteen days from the time of entering such decree 
or making such order. 

(26.) SEC. LXXV. The party appealing in either of the above spe- party appealing 
cified cases,shall give bond to the adverse party with good security, in such 'ogive bond. 
sum as the judge of the district court shall order, conditioned to pay, sat­
isfy, and perform the order or decree of the supreme court, and all costs, 
in case the decree or final order, or interlocutory decree or previous order, 
as the case may be, of the district court, shall be affirmed; and if the final 
order or decree of the district court shall be affirmed, the supreme court 
may award such damages against the appellant as they may think proper, 
not exceeding twenty-five .per cent, on the amount of the money or other 
subject matter of such decree. 

(a) The foUowing four sections on the subject of appeal from decrees in chancery are inserted as 
there is doubt of their being repealed, if not they are applicable to judgments at law in similar cases 
where not elsewhere regulated. 

» 
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Proceedings in 
supreme court 
upon appeal. 

(27.) SEC. LXXVI. On the hearing of any such appeal, the supreme 
court shall annul, affirm, modify, or alter, the order or decree appealed 
from, or make any other order in the cause as justice under the law and 
rules of chancery proceedings may require; and may remit the cause to 
the district court, wherein the order or decree appealed from was made, 
for further proceedings, or may give any other direction in the cause as 
the circumstances of the case may require. 

(28.) SEC. LXXVU. The supreme court shall have power, in any 
court may award case in which they are satisfied that an appeal has been taken from an in-
tato cases1."c""' terlocutory, or any other order or decree, except a final one, for the pur­

pose of delay or on any frivolous pretense, to award such damages to the 
adverse party, as they may under the circumstances deem proper; the 
criterion for which damages shall be prescribed by rule. 

When supreme 

CHAPTER 84. 

EVIDENCE. 

SECTION 
1. Who may issue subpoenas. 
2 . Subpoena by whom served. 
3 . Persons when obliged to attend as a witness. 
4. Witness refusing to attend, how liable. 
6. Failure to attend, a contempt of court. 
6. I n such case attachment may issue. 

, 7. Depositions of witnesses may be taken. 
8. When witnesses' deposition may be taken. 
9. Par ty may apply to justice of the peace, duty 

of justice. 
10. Notice served on adverse party by agent or 

attorney. 
11. Service on one of several persons who are 

party to suit, sufficient. 
12. Notice how served. 
13. Par ty may waive right to notice. 
14. Deponent how sworn and examined. 
15. Examination how conducted. 
16. Deposition to be written by justice. 
17. Certificate to be annexed to deposition ; form 

of certificate. 
18. Deposition shall be delivered to the court 'by 

justice. 
19. Deposition, when not to be used. 
20. Objections to competency of witness may be 

taken. 
21 . When deposition taken in one suit may be 

used in another. 
22. I n case of appeal, deposition in the court 

below may be used in appellate court. 
23. Court may make rules as to the time and 

manner of taking depositions. 
24. When person may be compelled to give depo­

sition. 
25. Depositions how taken out of the territory. 
26. When commission may issue. 
27. Deposition how taken. 
28. Court may make rules as to issuing commis­

sion, &c. 
29. Certain depositions to be taken or rejected at 

the discretion of the court. 
30. Testimony how perpetuated. 
31 . Judge shall cause notice to be given. 
32. Deponent how sworn and examined. 
33. Deposition, certificate and statement to be 

recorded with register. 

SECTION • 
34. Deposition when and by whom used." 
35- Any witness may be summoned to testify in 

perpetual remembrance, &c. 
36. Deposition to perpetuate testimony of wit­

ness out of the terr i tory, how taken. 
37. Deposition to perpetuate testimony of wit­

ness out of the territory, how taken. 
38. Notice to be given, and how. 
39. When court to issue commission. 
40. How depositions to be taken and returned. 
41. Person applying may file statement with clerk 

in vacation, &c. 
42. Supreme court may make rules respecting 

such depositions. 
43. How same may be used. 
44. Depositions how taken to be used against all 

persons. 
45. Depositions how taken to be used against all 

persons. 
46 Depositions how taken to be used against all 

persons ; and publication of notice, &c. 
47. Depositions to be recorded and when. 
48. When and where the same maybe used. 
49. Witnesses maybe compelled to give evidence 

to be used in another state. 
50. Witness defined. 
51. Who may be witnesses. 
62. Who arc incompetent to testify. 
53- I n what cases persons cannot testify. 
54. When records of courts of other states, & c , 

evidence. 
When printed statutes, &c., of the territory 

to be evidence. 
Printed copies of the statutes of any state 

or territory of the U. S. to be evidence, &c. 
Common law of other states, how proved. 
Foreign laws how proved. 

59. Judgments in justices' courts how proved. 
60. Proof of publication of notice, how made, 

and when and where filed. 
61. Same of notice of sale of real property. 
62. Affidavits filed, and copies thereof to be evi­

dence. 
63. Affidavit of printer, & c , to be evidence. 

How copy of .papers, & c , to be certified, to 
be evidence. 

55. 

56. 

57. 
58. 

64. 
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