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NOTICE 
How to Follow State Agency Rulemaking Action in the State Register 

State agencies must publish notice of their rulemaking action in the State Register. If an agency seeks outside opinion before promulgating 
new rules or rule amendments, it must publish a NOTICE OF INTENT TO SOLICIT OUTSIDE OPINION. Such notices are published 
in the OFFICIAL NOTICES section. Proposed rules and adopted rules are published in separate sections of the magazine. 
The PROPOSED RULES section contains: 

• Proposed new rules (including Notice of Hearing). 
• Proposed amendments to rules already in existence in the Minnesota Code of Agency Rules (MCAR). 
• Proposed temporary rules. 

The ADOPTED RULES section contains: 
• Notice of adoption of new rules and rule amendments (those which were adopted without change from the proposed version 

previously published). 
• Adopted amendments to new rules or rule amendments (changes made since the proposed version was published). 
• Notice of adoption of temporary rules. 
• Adopted amendments to temporary rules (changes made since the proposed version was published). 

All ADOPTED RULES and ADOPTED AMENDMENTS TO EXISTING RULES published in the State Register will he published in the 
Minnesota Code of Agency Rules (MCAR). Proposed and adopted TEMPORARY RULES appear in the State Register but arc not published in 
the MCAR due to the short-terni nature of their legal effectiveness. 

The State Register publishes partial and cumulative listings of rule action in the MCAR AMENDMENTS AND ADI)I1'IONS list on 
the following schedule: 

Issues 1-13. inclusive 
	 Issue 39, cumulative for 1-39 

Issues 14-25. inclusive 	 Issues 40-5 I. inclusive 
Issue 26. cumulative for 1-26 

	
Issue 52. cumulative for 1-52 

Issue 27-38. inclusive 
The listings are arranged in the same order as the table of contents of the MCAR. 

MCAR AMENDMENTS AND ADDITIONS 
TITLE 2 ADMINISTRATION 
Part 1 Administration Department 
2 MCAR § 1.10111 (proposed) 	  1149 
Part 2 Personnel Department 
2 MCAR § 2.300-2.305 (proposed) 	  1253 
TITLE 3 AGRICULTURE 
Part 1 Agriculture Department 
3 MCAR § I.0I90-I.0192. Agr 190-192 (proposed) 	 1125 
3 MCAR § 1.4801-1.4804 (adopted) 	  1204 
Part 2 Livestock Sanitary Board 
LS13 7. LSB 18. LSB 20. LSB 52. LSB 61. 
3MCAR2.007.2.009.2.Ol8.2.044.2.052.2.06I (proposed) . .1246 
TITLE 4 COMMERCE 
Part 1 Commerce Department 
4 MCAR § 1.9285-1.9299 (adopted temporary) 	  1256 
Part 3 Public Service Department 
4 MCAR § 3.0230-3.0233 (proposed) 	  1091 
4 MCAR § 3.0299 (PSC 299) (adopted) 	  1227 
TITLE 5 EDUCATION 
Part 1 Education Department 
5MCAR 	l.0l00-l.0105. 1.01051. I.0106-I.0118, 
1.01101-1.01 102 (extended temporary) 	  1261 
5 MCAR § 1.0120-1.0129 (proposed) 	  1289 
5 MCAR § 1.0800. 1.0805 (adopted temporary) 	  1133 
TITLE 6 ENVIRONMENT 
Part 1 Natural Resources 
6 MCAR § l.2420 (adopted) 	  1227 
6 MCAR § l.2900. 1.2910. 1.2920 (adopted) 	  1261 
Part 4 Pollution Control Agency 
6 MCAR § 4.0039 (adopted) 	  1273 

TITLE 7 HEALTH 
Part 1 Health Department 
7 MCAR § 1.238. 1.249-1.250 (adopted) 	  1205 
7 MCAR § 1.239. 1.250. .260. 1.269. 1.314 (adopted) 	 I 204 
TITLE 11 PUBLIC SAFETY 
Part 1 Public Safety Department 
II MCAR § 1.2093 (adopted) 	  1205 
II MCAR § 1.2094. 1.2116. 1.2140 (adopted) 	  1204 
II MCAR § 1.4081-1.4090 (Driv Lie 81-90) (adopted) 	 1204 
Part 2 CorrectIons Department 
II MCAR § 2.401-2.404. 2.408. 2.412. 2.416. 2.418. 2.420. 
2.424. 2.428. 2.432. 2.436. 2.440. 2.444-2.446. 2.456. 2.460. 
2.464. 2.470. 2.474. 2.478. 2.482. 2.486. 2.490 (adopted)   I 104 
TITLE 12 SOCIAL SERVICES 
Part 2 Public Welfare Department 
12 MCAR § 2.014 (adopted temporary) 	  1174 
12 MCAR § 2.052 (proposed) 	  1097 
12 MCAR § 2.163 (proposed) 	  1128 
12 MCAR § 2.163 (adopted temporary. extended) 	 I  
12 MCAR § 2.200 (proposed temporary) 	  1164 
12 MCAR § 2.490-2.491 (proposed) 	  1095 
12 MCAR §* 2.493. 2.503-2.504. 2.581. 2.586. 2.588. 
2.592-2.593. 2.621-2.625. 2.640. 2.646. 2.654. 2.840 (adopted) 	(205 
12 MCAR § 2.494. 2.516. 2.578-2.579. 2.619. 2.655-2.656. 
2.693. 2.840 (adopted) 	  I 204 
Part 3 Housing Finance Agency 
12 MCAR § 3.152-3.153. 3.156 (proposed temporary) 	 (((89 
TITLE 13 TAXATION 
Part 1 Revenue Department 
13 MCAR § 1.0021 - 1.0026 (proposed temporary 	  1169 
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	 MCAR AMENDMENTS AND ADDITIONS 
TITLE 14 TAXATION 
Part 1 Transportation Department 
14 MCAR § 1.4000-1.4005 (proposed) 	  1204 
14 MCAR § I.4001 (Errata) 	  1255 
14 MCAR § 1.4006-1.4009 (proposed) 	  1204 

PROPOSED RULES 
Pursuant to Minn. Stat. § 15.0412, subd. 4, agencies must hold public 

hearings on proposed new rules and/or proposed amendment of existing 
rules. Notice of intent to hold a hearing must be published in the State 
Register at least 30 days prior to the date set for the hearing, along with 
the full text of the proposed new rule or amendment. The agency shall 
make at least one free copy of a proposed rule available to any person 
requesting it. 

Pursuant to Minn. Stat. § 15.0412, subd. 5, when a statute, federal 
law or court order to adopt, suspend or repeal a rule does not allow time 
for the usual rulemaking process, temporary rules may be proposed. 
Proposed temporary rules are published in the State Register, and for at 
least 20 days thereafter, interested persons may submit data and views 
in writing to the proposing agency. 

Department of Education 
Special and Compensatory 

Division 
Proposed Rules Governing 

Standards and Procedures of 
Special Education Instruction and 
Services for Children and Youth 
Who Are Handicapped (5 MCAR 
§ 1.0120-1.0129) 

Notice of Hearing 
A public hearing concerning the proposed rules will be held in 

the School Administration Building, Auditorium A & B, 360 
Colborne Street, St. Paul, Minnesota 55102, on April 3,1980, 
commencing at 8:30 am. The proposed rules may be modified 
as a result of the hearing process. Therefore, if you are affected 
in any manner by the proposed rules, you are urged to participate 
in the rule hearing process. 

The hereby poetraft of Cvrua 
Northrop taken shortly after 
ho had boon made president 
of the University of Minne-
sota in 1884, 

CYRUS NORTHROP (1834-1922) was a Connecticut 
scholar and editor before becoming second president of 
the University of Minnesota 1884. Northrop received his 
A.B. and LL.D. degrees from Yale and was Professor of 
Rhetoric and English Literature there from 1863-1884. In 
1862 he edited the Newhaven Daily Palladium, and was the 
Republican candidate for Congress from Newhaven in 
1867. During his U of M presidency, 20 new buildings were 
added to the campus and enrollment increased from 300 to 
nearly 4,000. He retired in 1911. (Photograph originally 
printed in the Minneapolis Journal, May10, 1936. Reprinted 
courtesy of the Minneapolis Star and Tribune Co.) 

Following the agency's presentation at the hearing all inter-
ested or affected persons will have an opportunity to ask ques-
tions and make comments. Statements may be made orally and 
written material may be submitted. In addition, whether or not 

KEY: RULES SECTION - Underlining indicates  additions to proposed rule language. Strike outs indicate deletions from 
proposed rule language. PROPOSED RULES SECTION - Underlining indicates  additions to existing rule language. .St4ke 
outs indicate deletions from existing rule language. If a proposed rule is totally new, it is designated "all new material." 
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an appearance is made at the hearing, written statements or 
material may be submitted to Peter C. Erickson, Hearing Exam-
iner, Room 300, 1745 University Avenue, St. Paul, Minnesota 
55104, telephone (612) 296-8118 either before the hearing or 
within five working days after the close of the hearing. The 
hearing examiner may, at the hearing, order that the record be 
kept open for a longer period not to exceed 20 calendar days. 
The rule hearing procedure is governed by Minn. Stat. § 
l5.04l1-l5.04l7andl5.052,andby9MCAR2.l0l-2.112 
(Minnesota Code of Agency Rules). If you have any questions 
about the procedure, call or write the hearing examiner. 

Twenty-five days prior to the hearing, a Statement of Need 
and Reasonableness will be available for review at the agency 
and at the Office of Hearing Examiners. This Statement of Need 
and Reasonableness will include a summary of all of the evi-
dence which will be presented by the agency at the hearing 
justifying both the need for and the reasonableness of the pro-
posed rule. Copies of the Statement of Need and Reasonable-
ness may be obtained from the Office of Hearing Examiners at a 
minimum charge. 

The board's statutory authority to promulgate the proposed 
rules is provided by Minn. Stat. § 120.17, subd. 3. 

The board estimates that there will be no cost to local bodies 
in the state to implement the rule for the two years immediately 
following its adoption within the meaning of Minn. Stat. § 
15.0412, subd. 7 (1978). 

A copy of the proposed rules is attached hereto. One free copy 
may be obtained by writing to Will Antell, Ed.D., Assistant 
Commissioner, 802 Capitol Square Building, 550 Cedar Street, 
St. Paul, MN 55101. Additional copies will be available at the 
door on the date of the hearing, If you have any questions on the 
content of the proposed rule, contact Jeanne Dorle, Ph.D., 
Special Education Section, Capitol Square Building, 550 Cedar 
Street, St. Paul, MN 55101 (296-1793). 

Any person may request notification of the date on which the 
hearing examiner's report will be available, after which date the 
board may not take any final action on the rules for a period of 
five working days. Any person may request notification of the 
date on which the hearing record has been submitted or resub-
mitted to the Attorney General by the board. If you desire to be 
so notified, you may so indicate at the hearing. After the hear-
ing, you may request notification by sending a written request to 
the hearing examiner, in the case of the hearing examiner's 
report, or to the board, in the case of the board's submission or 
resubmission to the Attorney General. 

Minn. Stat. ch. I OA requires each lobbyist to register with the 
State Ethical Practices Board within five days after he or she 
commences lobbying. A lobbyist is defined in Minn. Stat. § 
IOA.0l, subd. Ii, as any individual: 

(a) Engaged for pay or other consideration, 
or authorized by another individual or association to spend 
money, who spends more than five hours in any one month or 
more than $250, not including his own travel expenses and 
membership dues, in any year, for the purpose of attempting to  

influence legislative or administrative action by communicating 
or urging others to communicate with public officials; or 

(b) Who spends more than $250, not includ-
ing his own traveling expenses and membership dues, in any 
year, for the purpose of attempting to influence legislative or 
administrative action by communicating or urging others to 
communicate with public officials. 

The statute provides certain exceptions. Questions should be 
directed to the Ethical Practices Board, 41 State Office Build-
ing, St. Paul, MN 55155, telephone (612) 296-5615. 

January 15, 1980 

Howard B. Casmey, Secretary 
State Board of Education 

Amendments as Proposed 
Chapter Seven: Standards and Procedures for the Provi-
sion of Special Education Instruction and Services for 
Children and Youth Who Are Handicapped 

5 MCAR § 1.0120 EDU 120 Policies and definitions. 

A. Policies. 

1. Provision of full services. All children and youth who 
are handicapped and who are eligible for special education 
services shall have access to free appropriate public education, 
as that term is defined by applicable law, suited to each child's 
individual needs including the special education appropriate to 
his or her development. All school districts shall provide for 
such education suitable to students' individual needs regardless 
of the severity of the child's mental, physical or emotional 
disability, or other impairment or handicap. The responsibility 
of the school district is not diminished by the availability of 
nonpublic schools or other services which may be located within 
the district. 

2. Least restrictive alternative. To the extent that there 
are no detrimental effects, children who are handicapped shall 
be educated with children who do not have handicaps and shall 
attend regular classes. A handicapped person shall be removed 
from a regular educational program only when the nature or 
severity of the handicap is such that education in a regular 
educational program cannot be accomplished satisfactorily. 
Furthermore, there must be an indication that the person will be 
better served outside of the regular program. The needs of the 
person shall determine the type and amount of services needed. 

3. Individualized programs. All children who are handi-
capped must be afforded special education services based on an 
individual educational plan. Such programs need to include an 
assessment of the student's performance utilizing licensed per-
sonnel, a determination of the student's needs in a team process, 
an identification of appropriate goals and objectives, a selection 
of teaching strategies designed to enhance learning, delivery 
of services in an environment which is conducive to learning. 
and periodic review and evaluation of the peformancc of the 
student. 
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4. Procedural safeguards. When a change in the educa-
tional placement or special education service of a child is 
proposed. including the assessment and program planning pro-
cesses. procedural safeguards must be assured by the school 
district. Parents and guardians. and students when appropriate. 
have the right to be informed of all significant educational 
decisions. When a child's parents or legal guardians are not 
available, the school district shall contact the local county wel-
fare department and request the public welfare system intervene 
on behalf of the child. 

5. Parental involvement. Parents of handicapped chil-
dren have a right to be involved by the school district in the 
education decision making process. Only by consistent and 
direct involvement of parents will the school receive sufficient 
input to design and implement an effective program for the 
handicapped student. Parents and schools are encouraged to 
cooperate in an open and objective manner, utilizing periodic 
conferences when possible so that formal hearings are necessary 
only when substantive disagreements exist between the parties. 

6. Accountability for instruction and services. As pro-
vided in Minn. Stat. § 120.17, subd. 2. the district of residence 
is responsible for maintaining an appropriate program for all 
eligible handicapped persons regardless of the method or loca-
tion of instruction utilized. However, if the handicapped person 
lives outside of his district of residence under the provisions of 
Minn. Stat. § 120.17, subds. 6 & 7. the district where the child 
lives is responsible for providing an appropriate program for the 
child as set forth in state statutes and these rules rcgulation 
including the notice and hearing provisions. In such cases the 
district of residence is responsible for assuming the cost of the 
educational program. If the districts do not agree on the tuition 
rate, either district may appeal to the commissioner as provided 
in Minn. Stat. § 120.17, subd. 4. The district shall not purchase 
special educational services for a child from fce+ a public or 
private agency when such service is available or can be made 
available  aiailable and can be more appropriately provided as 
the least restrictive alternative within the district. Whenever it is 
appropriate for a district to purchase special education service 
for children who arc handicapped and who reside in the district, 
it continues to be the responsibility of the school district, con-
sistent with the provisions of Minnesota statutes and these rules. 
to assure and ascertain that such children and youth receive the 
education and related services and rights to which they are 
entitled. 

7. Exclusion and expulsion from school. If it is deter-
mined in a pupil fair dismissal act proceeding (Minn. Stat. § 
127.26) that the child, by reason of an emotional disturbance or 
a special behavior problem, needs special instruction and ser-
vices as defined in Minn. Stat. § 120.03. subd. 3. these rules 
shall apply. 

8. Physical facilities. Physical aspects and specification 
of schools, classrooms, and other facilities which will be used 
by handicapped children, shall be designed to meet their special 
physical. educational and emotional needs. To this end, respon-
sible school districts constructing. renovating, or repairing fa-
cilities which are intended for or are likely to be used by 
handicapped children, shall plan, locate, design. construct. 
equip  equii.. and maintain them with due regard for the special 
capabilities, handicaps. and requirements of the handicapped 
children to be accommodated therein. 

B. Definitions. The following terms used throughout these 
rules shall have the following meanings ascribed to them. 

I. 	Education" includes the terms 'educational ser- 
vice." "educational program." "special education services.'' 
and "regular education program" as they are defined and used 
herein, and means any appropriate training, instruction, and 
aids and services designed to further the intellectual, academic. 
verbal, physical. emotional, cultural, adaptive behavior, sen-
sory. or social development of the student. 

2. "Regular education program" means the normal ele-
mentary or secondary education environment, including the 
instruction, training, aids, and services in the classroom or other 
appropriate places. 

3. "Special education services" means any specially 
designed instruction to meet the unique needs of a handicapped 
person, including . classroom instruction or instruction in the 
home. hospital. institution, residential facility or other public or 
private facility providing special instruction and services pursu-
ant to Minn. Stat. § 120. 17 and 124.32. This term includes, but 
not by way of limitation, the education, instruction, training. 
aids and services and/or ancillary or supplementary and support-
ive aids and services necessary for the education of handicapped 
persons. This term also includes, but not by way of limitation. 
related services such as transportation, and developmental, cor-
rective. and other supportive services including medical and 
counseling services, except that such medical services shall be 
for diagnostic or assessment purposes only. as may be required 
to assist a handicapped person to benefit from special education 
services. For purposes of this rule the term also means and 
includes a "primary placement in a special education program" 
as that term is defined and used herein and "special instruction 
and services." "supplementary services," and "special educa-
tion program" as those terms are defined and used in Minn. 
Stat. § 120.17. 

4. "Primary placement in a regular education pro-
gram" means an educational program wherein a regular class-
room teacher(s) has the primary responsibility for the student's 
daily program planning, for parent conferences, and for curricu-
lum content; and where special education staff member(s) play 
no daily role in the education of the student or where they are 

KEY: RULES SECTION - Underlining indicates  additions to proposed rule language. Strike outs indicate deletions from 
proposed rule language. PROPOSED RULES SECTION - Underlining indicates  additions to existing rule language. .Ske 
ei4s indicate deletions from existing rule language. If a proposed rule is totally new, it is designated "all new material." 
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providing part-time supporting instruction or services for the 
student. 

5. "Primary placement in a special education program" 
means an educational program wherein a special education staff 
member(s) has the primary responsibility for the student's daily 
program planning, for parent conferences, and for curriculum 
content; and where regular classroom teacher(s) play no role in 
the education of the student or where they are providing part- 
time supporting instruction or services for the student. 

6. "Providing school district" means a school district 
as that term is defined and used under Minn. Stat. § 120.02 
which maintains an educational program for the handicapped 
person. 

7. "Resident school district" means the district where 
the handicapped person's parent or guardian resides or the 
district designated by the commissioner as provided in Minn. 
Stat. § 120.17, subds. 68-and 8a. 

8. "Special education facility" means a school or any 
portion thereof, supplemental facility, or any other building or 
structure or part thereof, intended for use of or likely to be used 
in meeting the educational and related needs of handicapped 
children. 

9. "Handicapped persons" includes the term "stu-
dent," and "child" or "person" and means those "handi-
capped children" as defined by Minn, Stat. § 120.03 and 
amendments or supplements thereto. Determination of a handi-
capping condition shall be made by qualified personnel in accor-
dance with recognized professional standards and consistent 
with the provisions of 5 MCAR § 1.0124 EDU 124  and 5 MCAR  
§ 1.0125  4-2-. These rules shall not apply to persons receiving 
home or hospital instruction unless they have a presenting hand-
icapping condition as described above. 

10, "School age" means the age of four to twenty-one 
years for all handicapped children as defined in Minn. Stat. §  
120.03 and shall not extend beyond secondary school or its  
equivalent. 

all handicapped perconc. 

11. "beese Least restrictive alternative" means the prin-
ciple that to the maximum extent appropriate, handicapped 
persons, including those in public or private institutions or other 
care facilities, are educated with persons who are not handi-
capped, and that special classes, separate schooling, or other 
removal of handicapped persons from the regular educational 
environment shall occur only when and to the extent that the 
nature or severity of the handicap is such that education in 
regular classes with the use of special education services cannot 
be achieved satisfactorily. Furthermore, there must be an indi-
cation that the person will be better served outside of the regular 
program. For the purposes set forth therein this principle shall 
include the following "Continuum of Placement Model."  

"Continuum of Placement Model" 
Level 1. Students in regular classrooms functioning ap-

propriately without any special education services. This level 
includes assessment services, monitoring, observation and 
follow-up. 

Level 2. Students with handicaps functioning appropriately 
in the regular education program with the assistance of special 
education supportive services being provided to the classroom 
teacher. 

Level 3. Students with handicaps functioning appropriately in 
a primary placement in a regular education program, but needing 
direct service assistance from special education personnel. 

Level 4. Students with handicaps functioning appropriately 
with a primary placement in a special education program. 

Level 5. Students with handicaps functioning appropriately 
in a primary placement in a special education program at a 
nonresidential school for children and youth who are handi-
capped. 

Level 6. Students with handicaps functioning appropriately 
in a primary placement in a special education program at a 
residential facility for children and youth who are handicapped. 

12. "Formal educational assessment," referred to in 
these rules also as an "assessment," is defined as an individual 
evaluation, conducted in accordance with recognized profes-
sional standards and the provisions of 5 MCAR § I .0124  F,D4J 
424., of a person's performance and/or development for the 
purpose of determining the need for initiation or change in his or 
her educational program including special education services. 

13. "Parent" or "parents" includes a biological mother 
or father, an adoptive mother or father, a legally appointed 
guardian, or such agency or other person appointed pursuant to5 
MCAR § 1.0123  IDU 	123. All rights and responsibilities as 
provided herein belong to a person when the person is 18 years 
of age, unless the person is under legal guardianship. 

14. "Recognized professional standards" means reason-
able principles and concepts accepted by acknowledged experts 
that bear a direct relation to the particular needs of the student. 

IS. "Days" and "months" shall be construed to exclude 
Saturdays, Sundays, and days school is not in session unless 
otherwise provided herein. 

16. Nondiscrimination for purposes of this rule means the 
requirement that school districts shall: 

a. not discriminate in any manner in the full utiliza-
tion of or benefit from any educational institution of the services 
rendered thereby because of race, color, creed, religion, na-
tional origin, sex, marital status, status with regard to public 
assistance, or disability and otherwise comply with the provi-
sions of Minn. Stat. ch. 363; 

b. provide procedures that insure that, in accordance 
with recognized professional standards, testing and evaluation 
materials and procedures utilized for the purposes of identifica-
tion, assessment, classification, educational program plan de- 
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velopment, educational placement including special education 
services, program implementation, review and evaluation, 
notice and hearing are selected and administered so as not to 
be discriminatory including cultural discrimination. All such 
procedures and materials shall take into account the special 
limitations of handicapped persons and the racial or cultural 
differences presented by persons and must be justified on the 
basis of their usefulness in making educational program deci-
sions which will serve the individual student. 

17. "Proposed action" for purposes of this rule shall be 
construed to mean a providing school district's proposed initia-
tion or change or refusal to initiate or change a child's educa-
tional placement or special education services as set forth in 5 
MCAR § 1 .0125 E. EDU  125 E. or an educational assessment or 
reassessment as set forth in 5 MCAR § 1.0124 B. EDU  124 B. 

18. "Individual educational program plan," referred to 
in these rules also as a "program plan," means a written 
statement for each handicapped person setting forth the person's 
educational needs and the educational program, including spe-
cial education services, to be provided to such person. The 
program plan shall be developed in accordance with and contain 
the information required by 5 MCAR § 1.0125. EDU  125. 

19. "Public, private or voluntary agencies" for purposes 
of this rule includes organizations which provide services to 
preschool and/or school age children. Public schools are not 
included in this definition. 

20. "Initial formal assessment" means the first formal  
assessment of a child provided by the district.  

21. "Initial placement and provision of service(s)"  
means the first special education placement and provision of 
special education service(s) by the district.  

5 MCAR § 1.0121 EDU 121 Application. 
A. District special education plan. On or before September 

1, 1977, each district shall submit to the commissioner the 
district's plan for providing special instruction and services for 
all handicapped pupils as required by Minn. Stat. § 120.17. The 
plan may represent the plan of a single district or a plan for all of 
the member districts of a formal special education cooperative. 
The plan shall be considered as part of the annual school district 
application for program review, but will not be required to be 
resubmitted annually. The plan shall include descriptions of: 

I. the district's study procedures for the identification 
and assessment of handicapped pupils. 

2. the district's methods of providing the special in-
struction and services for the identified handicapped pupils. 

3. the district's administration and management plan to 
assure effective and efficient results of I. and 2. above. 

4. procedures to assure compliance with state statutes 
and rules relating to the education of handicapped pupils. 

B. On or before January 1, 1978, the commissioner shall 
approve or implement appropriate procedures for modification 
of the district plan. The commissioner may grant the district a 
reasonable period of time to make necessary modifications of 
the plan provided that the commissioner has satisfactory assur-
ances of compliance with standards for the education of handi-
capped pupils. 

C. Annual application for programs and budget. 
I. Regular school term. On or before May I of each year 

school districts shall submit to the commissioner an annual 
application for program and budget approval necessary for de-
termining the special educatiion aids during the next school 
year. On or before July I the commissioner shall approve. 
disapprove, or modify each application and notify each applying 
district of his action and the estimated level of education aid to 
be paid. 

2. Summer school term. On or before March 15 districts 
shall submit separate applications for program and budget ap-
proval for summer school. The commissioner shall approve, 
disapprove, or modify each application and notify the district of 
his action and the estimated level of special education aid by 
May 1. 

3. Amendment to applications. School districts shall 
apply to amend applications as needed during the school term to 
reflect program and budget changes necessary to meet the 
changing needs of handicapped pupils in the district. 

D. A district may request a variance from the standards 
provided in 5 MCAR § I .0122 EDU 122 by submitting support-
ive rationale in the application. The commissioner shall review 
this request for variance from standards in accordance with 
recognized professional standards and shall inform the district 
of the decision. 

5 MCAR § 1.0122 EDU 	122 Facilities, staff and super- 
vision. 

A. Facilities. 
I. Housing space. Housing space for each class shall be 

adequate. 

2. Equipment and materials. Each special class and 
group shall be supplied with the necessary special equipment 
and instructional materials. 

B. Staff. 
I. Teachers. Every teacher who teaches a special class 

must hold a special class license appropriate to the type of 
handicapped children she or he is teaching. Until the requirement 
to hold an early childhood special education license becomes  
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effective in accordance with board of teaching rules, special class 
teachers licensed to teach kindergarten age handicapped children 
shall be considered qualified to teach pre-kindergarten handi-
capped children. 

2. Administrators and supervisors. Every administrator 
and supervisor of any special education program shall hold 
appropriate licensure. 

3. Other professional or essential personnel. The quali-
fications of other professional or essential personnel who are not 
licensed teachers, administrators or supervisors shall be based 
upon recognized professional standards and documented by the 
school district in their application as provided for in 5 MCAR §  
1.0121 EDU 121. The commissioner or his designee shall 
review requests for approval of such personnel assigned to 
programs for handicapped children. 

4. Special and vocational education. Staff responsible 
for vocational training of handicapped students shall meet the 
following criteria if the program is to qualify for special educa-
tion approval. 

a. Coordinator of special needs. 

(I) Licensure in special education. 
(2) Licensed as a coordinator of special needs in 

vocational education. 
b. Support service manager. 

(1) Licensure in any special education disability 
area. 

(2) Licensed as a support service manager in vo-
cational education. 

c. Vocational instructor of special needs students. 

(I) Licensure in the appropriate disability area of 
special education or have a plan for working toward licensure. 

(2) Licensed as a vocational instructor of special 
needs students in vocational education. 

d. Teacher/coordinator of work experience. 
(I) A special education license appropriate for 

the type of handicapped students being taught. 

(2) Licensed as an instructor/coordinator for 
work experience in vocational education. 

e. Teacher/coordinator of vocational education work 
experience. 

(1) Must be coordinated with a special education 
director or coordinator/lead teacher licensed for the type of 
handicapped students being taught. 

(2) Must be working cooperatively with a special 
education licensed teacher who is responsible for the nonvoca-
tional instruction. 

(3) Licensed as an instructor/coordinator for 
work experience in vocational education. 

f. Vocational evaluator. 

(I) Licensed as a vocational evaluator in voca-
tional education. 

(2) Working cooperatively with special educa-
tion licensed personnel to insure that special considerations 
related to the students handicapped condition are included in the 
evaluation and program plan. 

g. Vocational technical tutor. 
(1) Licensed as a technical tutor in vocational 

education. 
(2) Working cooperatively with a special educa-

tion licensed teacher who is responsible for the nonvocational 
academic area of instruction. 

C. Staff to student ratios. 
I. When persons are in need of special education ser-

vices in level 5 or 6 of the 'Continuum of Placement" model 
where the primary placement is in a special education program 
such as a full-time class, special station, special school or 
residential school, the staff to student ratio shall not exceed: 

a. one teacher for each eight handicapped persons 
for all categories except as provided in b. 

b. one teacher for six handicapped persons who are 
autistic or who are deaf/blind providing that two management 
aides are employed to assist the teacher. 

2. When persons are in need of special education ser-
vices in level 4 of the "Continuum of Placement" model where 
the primary placement is in a special education program such as 
a resource room or part-time special class the staff to student 
ratio shall not exceed: 

a. one teacher for every 15 handicapped persons for 
all categories except as provided in b. 

b. one teacher for every eight handicapped persons 
who are trainable mentally retarded or visually impaired. 

3. When persons are in need of special education ser-
vices in level 3 of the "Continuum of Placement" model where 
the primary placement is in a regular education program, such as 
a resource room or special class, the staff to student ratio shall 
not exceed: 

a. one teacher for every 15 persons for all categories 
except as provided in b. 

Each person must receive special education service for a 
minimum of one hour per day. When the needs of the student 
warrants such action, persons may receive less than one hour per 
day during the initial or phase out stages. 

b. one teacher for every 40 persons who are speech 
and/or language impaired. 

4. When persons are in need of special education ser-
vices in level 1 or 2 of the "Continuum of Placement" model 
where the student is full-time in a regular education program and 
the special education teacher provides consultation and indirect 
service to the regular classroom teacher and/or assessment, 
monitoring or follow-up of the student, the staff to student ratio 
shall not exceed: 
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S a. one teacher for every 30 persons who are handi-
capped except as provided in b. 

b. one teacher for every 60 persons who are speech 
impaired. 

5. Whenever a professional is serving children respre-
senting a range of severity of problems, is providing more than 
one level of service, or is providing service at more than one 
site, the staff to student ratios shall be adjusted accordingly. 

6. When persons are receiving services from vocational 
staff involved in "special and vocational" programs except as 
provided inS  MCAR § 1.0122 B.4.d.  EDU 	122 B.4.d., the staff 
to student ratios of the "Continuum of Placement" model do not 
apply to that staff. 

D. Supervision. Supervision consistent with the commis-
sioner's recommendations and meeting the following standards 
shall be provided for each type of special education program. 

I. Overall supervision. 

a. Full-time supervision. The school board in every 
district with an enrollment of 15,000 or more pupils, and in 
every district in which 20 or more full-time professional person-
nel are employed in the special education program, shall employ 
or designate a qualified person, under an appropriate title, to 
devote full-time to directing the special education program. 

b. Part-time supervision. The school board shall em-
ploy or designate a qualified person to devote part-time to 
directing the special education program when (a) the enrollment 
in the school district is 7,500 or more pupils but less than 15,000 
pupils; or (b) the number of full-time personnel employed in the 
special education program is at least 10 but less than 20. 

This position shall be reimbursable when the person directing 
the program on a part-time basis spends the remainder of his 
time in some area of special education. 

School authorities of districts that are required to meet the 
standard for part-time supervision shall consult periodically 
with the special education section in regard to full-time supervi-
sion. 

c. Other. School boards of districts not required to 
have full-time or part-time supervision as outlined above shall 
study the feasibility of cooperative interdistrict sharing of special 
education supervisory personnel or some other approach aimed at 
providing direction to the program. See item 4 following. 

2. Individual program supervision. 

a. For the following disability categories or areas: 
(1) deaf and hard of hearing, (2) crippled, (3) visually impaired, 
(4) emotional disturbance, learning disability, or special behav-
ior problems. 

The board of every school district in which 15 or more full- 

time professional personnel are employed in any one of the 
above disability areas shall employ or designate a full-time 
person to supervise the program in that area. 

The board of every school district in which less than 15 but 5 
or more professional personnel are employed in any one of the 
above disability areas shall consult with the special education 
section and make provisions for supervision of the program in 
that area. 

b. For the mentally retarded. 

The school board in every district in which 30 or more full- 
time professional personnel are employed in the above disability 
area shall employ or designate a full-time supervisor of the 
program in that area. 

The school board in every district in which less than 30 but 10 
or more professional personnel are employed in the above disa-
bility areas shall consult with the special education section and 
make provisions for supervision of the program. 

c. The school board in every district in which speech 
therapists are employed in the special education program shall 
submit a plan which will describe and provide appropriate 
amounts of time for program development, program coordina-
tion, program evaluation, in-service training, and individual 
supervision. 

d. For the following service areas: (I) school social 
work, and (2) school psychology: 

(I) The school board in every district in which 
level I personnel in either the social work or psychology pro-
gram are employed for special education programs shall submit 
a plan which will describe and provide appropriate amounts of 
time for each level I person for individual observation, perfor-
mance evaluation, consultation, and in-service training by a 
licensed level 2 person from the respective field. 

(2) The school board in every school district in 
which level 2 personnel in either the social work or psychology 
area are employed in the special education program shall submit 
a plan which will describe and provide appropriate amounts of 
time for program development, program coordination, program 
evaluation, in-service training, and individual supervision. 

- 	e. The school boards of two or more districts may 
cooperatively employ and share supervisory personnel. See 
item 4 following. 

f. Supervision of programs in any of the aforemen-
tioned disability areas shall be provided at both the elementary 
and secondary level. 

3. Cooperative inter-district agreements. 

a. Two or more school districts may enter into an 
agreement to provide supervision of programs for handicapped 

S 
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children, provided that none of the participating districts is 
required, as outlined in items I. and 2. above, to employ such 
supervisory personnel on a full-time basis. 

b. When a group of districts enter into such coopera-
tive agreement, one of the participating districts shall serve as 
the employing unit. 

Each participating district shall pay to the employing district a 
pro rata amount of the net cost of providing such supervisory 
services. The net cost to be prorated shall be the actual cost less 
state reimbursement. 

State reimbursement for the cost of such services shall be paid 
to the employing district. 

4. The school board of any district unable to comply 
with the above rules shall consult with the special education 
section. 

E. School day. Deviations from the normal school day for 
any type of handicapped children shall be approved by the 
commissioner of education. 

5 MCAR § 1.0123 EDU 123 Surrogate parents. When a 
child is the ward of the commissioner of public welfare, when 
the parent or guardian is unknown or unavailable, or when 
parental rights have been terminated, the district shall insure that 
the rights of the child to a free and appropriate education are 
protected by contacting the local county welfare department and 
requesting that the public welfare system intervene on behalf of 
the child. The district shall suggest to the local county welfare 
system that a contact with the county attorneys office be made to 
determine whether a guardian ad litem should be appointed. 

5 MCAR § 1.0124 EDU 124 Identification and assessment 
procedures. 

A. identification of handicapped children. 
I. School districts shall develop systems for locating all 

children residing within their jurisdiction who may be handi-
capped. Those systems shall be designed to identify: 

a. preschool age handicapped children; 
b. handicapped persons attending school; 
c. handicapped persons of school age who are not 

attending any school. 
2. The districts identification system shall be developed 

in accordance with the requirement of nondiscrimination. 
B. Formal educational assessment. 

1. An assessment: 
a. must be conducted when, because of a person's 

performance in the present educational placement or presenting 
handicapping conditions, he or she is thought by the school 
district to be in need of possible initiation or change in the 
student's educational placement or program or special education 
services as set forth inS MCAR § 1.0125 E. EDU  125 E which 
will provide an educational program, including special educa-
tion services appropriately suited to the person's needs:-; 

b. must be conducted at least every two years as 
required by 5 MCAR § 1.0126 B.; EDU 126 B. 

c. may be conducted if the parent requests. 
2. Prior to conducting an assessment the district shall: 

a. review the screening, referral or other data about 
the person and select licensed special education personnel and 
others as appropriate to conduct the assessmentT; 

b. include on the assessment team licensed special 
education personnel and others who may have the responsibility 
for implementing the educational program for the person-; 

c. conduct the educational assessment preferably at 
the school which the person attends. When the district deter-
mines that the assessment or a portion of the assessment cannot 
be performed utilizing the personnel resources of the district, the 
district shall make arrangements elsewhere for that portion of 
the assessment and shall assume all costs for such assessment-; 

d. conduct the assessment within a reasonable period 
of time not to exceed 30 days 
determined by the district from (1) the date the district receives  
parental permission to conduct the assessment or (2) the expira-
tion of the ten day parental response time in cases other than  
initial assessment, unless a conciliation conference or hearing is 
requested by the parent. 

3. The assessment must reflect the person's current 
level of performance and shall: 

a. be appropriate to the presenting problem and may 
include observation, evaluation, and testing of the persons intel-
lectual, academic, verbal, emotional, adaptive behavior, sen-
sory, physical, and social development-; 

b. include a review of the person's learning environ-
ment and learning modes. When the team determines it to be 
necessary because of racial, cultural, or other differences pre-
sented by the person or due to the nature of the student's 
presenting handicapping condition they shall make reasonable 
efforts to obtain information from the parents relating to the 
student's functiot)ing in his or her total environment-; 

c. be provided and administered in the person's pri-
mary language or mode of communication unless it clearly is not 
feasible to do so-, 

d. be performed in accordance with recognized 
professional standards which include recognition or accommo-
dation for persons whose differences or conditions cause stan-
dardized instruments to be invalid and otherwise in accordance 
with the requirements of nondiscrimination. 

4. Notice before assessment: 
a. must be provided in accordance with the provi-

sions of 5 MCAR §* 1.0127 A. and B. 127W  prior to conduct-
ing a formal educational assessment or reassessment or when the 
district receives refuses a parent's written request to conduct a 
formal educational assessment or reassessment. In cases 

refusal, where a district receives a parent's written request to  
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conduct a formal assessment or reassessment, the district shall  
serve notice of their decision within ten days of their receipt of 
the written request;  

b. is not required for actions which are components 
of the district's identification system including large group 
screening, individual student observation within the regular 
classroom, informal inventories, and consultation between reg-
ular and special education personnel. 

5 MCAR § 1.0125 EDU 125 Team determination and 
program needs determination. Development and content 
of the individual education program plan. 

A. Team and program needs determination. Following the 
assessment, in order to determine if the person is in need of 
special education services, the district shall: 

I. designate a team of persons responsible for determin-
ing the educational needs of the student which, at a minimum, 
shall include a school administrator or designee, the student's 
regular classroom teacher, appropriate special education per-
sonnel, other support personnel, the parent, and when appropri-
ate, the student; 

2. organize the assessment data and other relevant infor-
mation and reports, including information supplied by the par-
ents, review the data and determine the student's educational 
needs-; 

3. interpret the data consistent with the requirement of 
nondiscrimination-; 

4. upon request of the parent, determine whether it is 
appropriate to involve additional staff or other persons on the 
team including someone who is a member of the same minority 
or cultural background or who is knowledgeable concerning the 
racial, cultural, or handicapping differences of the student-; 

5. schedule the student staffing at a time and place that 
is mutually acceptable to the school and parents; the district 
shall proceed if the parents do not respond to the request to 
participate; 

B. Development and content of the individual education pro-
gram plan. The development of the program plan must: 

I. be prepared, in writing, by the providing district for 
each person in need of special education service-; Wwhen the 
providing district is not the resident district, a copy of the 
program plan shall be sent to the resident district-; 

2. be developed in accordance with the requirement of 
nondiscrimination, the principle of the least restrictive alterna-
tive, and recognized professional standards-; 

3. be based on the assessment data and other relevant 
reports and information-; 

4. be prepared, in writing, by the resident district when  

contracting for special education services from a public, private 
or voluntary agency. 

C. Content of the individual educational program plan. The 
program plan must be based on the assessment data and other 
information and be consistent with the requirement of nondis-
crimination and the principle of least restrictive alternative and 
must include: 

I. a description of the special education service needs of 
the student as determined by the staffing team and the names of 
the persons on the teaim-; 

2. a statement of annual goals and periodic review ob-
jectives for the special education services including the criteria 
for attainment:-; 

3. the plan for, location of, and frequency of periodic 
review of the progress in reaching the prescribed educational 
goals and objectives:-; 

4. the reasons for the type of education placement and 
program including type of special education services to be 
provided, the location, amount of time, starting date, antici-
pated special education service duration, names and school 
telephone numbers of those personnel responsible for providing 
the special education services. In accordance with the principle 
of least restrictive alternatives, substantiate why the proposed 
action is the most appropriate in terms of the person's educa-
tional needs-; 

5. the changes in staffing, transportation, facilities. 
curriculum, methods, materials, and equipment and other edu-
cational services that will be made to permit successful accom-
modation and education of the student in the least restrictive 
alternative-; 

6. a description of the educational activities in which the 
student will participate in environments which include nonhan-
dicapped students. This provision must be included in the plan 
only when the student's primary placement will be in a special 
education program. 

D. At the request of the parent, the district shall schedule an 
individual conference with a knowledgeable school employee 
for the purpose of receiving interpretations of the assessment or 
reassessment data or procedures or for the purpose of explaining 
the individual educational plan or its development. 

E. Notice to parents after completion of the program plan and 
prior to placement. Notice in accordance with the provisions of 
5 MCAR § 1.0127 C. EDU  127 C. is required whenever the 
providing school district proposes purposes to initiate or change 
or refuses to initiate or change the level of educational place-
ment as defined in the Continuum of Placement Model, or 
proposes to initiate or significantly change or refuses to initiate 
or significantly change the special education services for the 
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child. For the purposes of this rule the terms initiate or change 
shall be construed to include the proposals set forth in Minn. 
Stat. § 120.17. subds. 3b (c) (2). (3), (4). and (5). The notice 
shall be served prior to the initiation or change or refusal to 
initiate or change the educational placement or special education 
services for the child. The notice shall be served within ten days 
after completion of the program plan and/or the refusal to initiate 
or change. 

5  MCAR § 1.0126  EDU 126 Periodic reviews, reassess-
ment and follow-up. 

A. Periodic reviews. 

I. The providing school district shall conduct periodi 
reviews of the program plan and shall determine: 

a. the degree to which the periodic review objectives 
as identified in the educational program plan are being achieved. 

b. the appropriateness of the educational program 
plan as it relates to the student's current needs. 

c. what modifications, if any, need to be made in the 
program plan. 

2. The initial review shall be made at the time specified 
in the program plan. but at least twice a year following place-
ment. 

3. These periodic reviews shall be made by those per-
sons directly responsible for implementing the educational pro-
gram and by other school district agents as may be needed to 
insure an informed and adequate review. 

4. The results of such periodic reviews shall be included 
in the student's school records and a copy sent to the parent and 
to the resident district if different from the providing district. 
This copy shall inform the parents or the resident district that 
they may request a conference to review the student's program 
plan at any time and the procedure to do so. 

5. The reviews shall be made in accordance with the 
requirements for nondiscrimination and recognized professional 
standards. 

B. Requirements for reassessment. When a student is contin-
ued in his or her primary placement in a special education 
program, the providing district shall conduct an educational 
reassessment according to the procedures specified in 5 MCAR  
§ 1.0124 B. EDU  124 B.. at least once every two years. 

C. Requirements for follow-up review. The responsible 
school district shall conduct a follow-up review of the student's 
current performance no later than twelve calendar months after 
special education services are discontinued to determine if pro-
gress is satisfactory. 

5 MCAR § 1.0127  EDU 127 Formal notice to parents. 

A. General notice provisions. 

1. The notice shall be in writing and shall be served on 
the parent. 

2. Every effort shall be made by the providing school  

district to assure that no person's rights are denied for lack of a 
parent. or surrogate parent. or duly appointed guardian. 

3. The notice shall be written in the primary language of 
the home and in English. and the district shall make reasonable 
provisions for such notice to non-readers and non-English 
speaking persons necessary to insure that the information con-
tained in the notice is understood. 

4. For parents who are handicapped persons because of 
a hearing. speech. or other communication disorder, or because 
of the inability to speak or comprehend the English language as 
provided in Minn. Stat. § 546.42 the school district shall cause 
all pertinent proceedings. including but not limited to the conci-
liation conference, the pre-hearing review, the hearing, and any 
appeal to be interpreted in a language the handicapped person 
understands by a qualified interpreter as provided in Minn. Stat. 
§ 546.42. 

5. All The notices must be sufficiently detailed and 
precise to constitute adequate notice for hearing of the proposed 
action— and contain a full explanation of all of the procedural  
safeguards available to parents under the provision of these  
rules. All notices must:  

a. inform the parents of their right to review and  
receive copies of all records or other written information regard-
ing their child in the school's possession;  

b. inform the parents of their right and the procedure  
and time for them to participate as a team member in developing  
and determining their child's educational program. including 
special education services and/or to provide information relative 
to his or her assessment and the development of the program  
plan; 

c. inform the parents of their right and the procedure  
and time to receive interpretations of assessment or reassess-
ment procedures, instruments and data or results and of the 
program plan from a knowledgeable school employee and for 
that conference to be held in private;  

d. inform the parents of their right and the procedure  
and time to have included on the team that interprets the assess-
ment data and/or develops the individual program plans, such  
person(s) described inS MCAR § 1.0125 A. including a person  
who is a member of the same minority or cultural background or 
who is knowledgeable concerning the racial, cultural, or handi-
capping differences of the student;  

e. inform the parents that they may obtain an inde-
pendent assessment at their own expense;  

f. inform the parents that the district will not proceed  
with proposed actions defined in 5 MCAR § I .0120 B. 20. and  
21. without prior written consent.  

g. inform the parents that if they object to the pro-
posed action in writing a conciliation conference will be held at a 
mutually convenient time and place, but that if the parent refuses  
to attend the conference and the proposed action is not an initial  
action as defined inS MCAR § 1.0120 B. 20 and 21. the school  
district will proceed with the proposed action;  
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h. inform the parents that if they still object to the  
proposed action at anytime after the first conciliation conference 
is convened, they have a right to voice that objection at an  
impartial due process hearing:  

i. inform the parents that they have the right to be  
represented by counsel or another person of their choosing at the  
conciliation conference or the impartial due process hearing:  

j. a statement assuring that their child's educational  
program will not be changed as long as the parent objects to the  
proposed action, in the manner prescribed by these rules:  

k. include a "response form" on which the parent  
may indicate their approval of or objection to the proposed  
action and identify the district employee to whom the "response  
form" should be mailed or given and to whom questions may be  
directed:  

I. inform the parents of their right to be represented  
in preparation of and at the hearing by legal counsel or other 
representative of their choice:  

m. inform the parents of their right, in accordance  
with laws relating to confidentiality, to examine and receive 
copies of the child's school records before the hearing, includ-
ing tests, assessments, reports, or other information concerning 
the educational assessment or reassessment upon which the 
proposed action may be based:  

n. inform the parents of their right to call their own  
witnesses and to present evidence, including expert medical,  
psychological, and educational testimony and relevant records,  
tests, assessments, reports, or other information:  

o. inform the parents of their right to request the  
attendance of any official or employee of the providing or 
resident school district or any other person. who may have 
evidence relating to the proposed action and the manner and 
time in which to do so:  

p. inform the parents of their right to present evi-
dence and cross examine any employee of the school district(s) 
or other persons who present evidence at the hearing;  

q. inform the parents of any free or low cost legal  
services available in the area; 

r. inform the parents of their right to have the child  
who is the subject of the hearing present at the hearing; 

s. inform the parents that the hearing shall be closed  
unless the parent requests an open hearing;  

t. inform the parents that they have a right to obtain a  
record of the hearing including the written findings of fact and 
decisions. 

6. The resident school district, if different from the 
providing school district, shall receive notice of and may be a  

party to any hearings or appeals provided herein if the district 
notifies the parent and the providing school district of its inten-
tion to a party within seven days of receipt of notice of the 
hearing from the providing school district. 

B. Prior to the performance of or refusal to perform a formal 
educational assessment or reassessment as provided for in 5 
MCAR § 1.0124 B. EDU  1248.. the providing school district 
shall prepare and serve a notice which shall meet the require-
ments of 5 MCAR § 1 .0127 A. The portion of the notice which  
is specific to assessment or reassessment shall: 

I. include the reasons for assessment or the refusal to 
assess and how the results may be used: 

2. include a general description of the procedures to be 
used: 

3. state where and by whom the assessment will be 
conducted; 

4. 9. inform the parents that the district will not pro-
ceed with the initial formal assessment proposed action as de-
fined in 5 MCAR § I .0120 B.. without prior written consent of 
the child's parent: . - 	' 	- 	-: - 

receipt of the notice: 

5. inform the parents that except for the initial formal  
assessment, the district shall proceed with the proposed assess-
ment unless the parent objects on the enclosed "response form" 
or otherwise in writing within ten days after receipt of the notice:  

student; 

KEY: RULES SECTION - Underlining indicates additions to proposed rule language. Strike outs indicate deletions from 
proposed rule language. PROPOSED RULES SECTION - Underlining indicates additions to existing rule language. S44lce 
eus indicate deletions from existing rule language. If a proposed rule is totally new, it is designated "all new material." 

(CITE 4 S.R. 1299) PAGE 1299 STATE REGISTER, MONDAY, FEBRUARY 18, 1980 



PROPOSED RULES  	

proposed action; 

12. Inform the parents that they have the right to be 

directed; 

C. Prior to the initiation or change or the refusal to initiate or 
change a child's educational placement or special education 
services, as set forth in 5 MCAR § 1.0125 E. EDU  125 E. the 
providing school district shall prepare and serve a notice which 
shall meet the requirements of 5 MCAR § I .0127 A. The portion 
of the notice which is specific to the educational placement and 
provision of services shall: 

1. include a copy of the individual educational program 
plan as described in 5 MCAR § 1.0125 C. EDU  125 C.; 

2. -'h inform the parents that the school district will not 
proceed with the initial placement and provision of service(s) 
proposed action as defined in 5 MCAR § 1.0120 B. without 
prior written consent of the child's parent; unless the parent 

3. inform the parents that except for the initial place-
ment and provision of service(s), the district will proceed with 
the proposed placement and provision of service(s) unless the 
parent objects in writing on the enclosed "response form" or 
otherwise in writing within ten days after the receipt of the  
notice;  

the proposed actiom 

hearing. 

directed. 

5 MCAR § 1.0128  EDU 128 Conciliation conference. 
A. When a conciliation conference must occur: 

I. If the parent does not object in writing, to a proposed 
action as set forth inS MCAR § 1.0124 B. EDU  121 B. or5 
MCAR § 1.0125 E. EDU  125 E.,within l4ten days after receipt 
of the notice, and the proposed action is not an initial action as  
defined inS MCAR § 1.0120 B. 20 and 21, the proposed action 
shall take place. If such written objection is made, the providing 
school district shall arrange for a conference with the parent for 
the purpose of reviewing the reasons for the proposed action and 
conciliating the matter. The conference shall be held at a time 
and place mutually convenient to the parent and the school 
district representatives and shall be held within ten days after 
receipt of the written objection. There may be more than one 
such conference and the parent may not request a hearing under 
5 MCAR § 1.0129 A. EDU  129 A. at anytime after the first 
conciliation conference is convened. until at least one concilia 
tion conference has been held. 

2. If the parent refuses to provide prior written consent 
as set forth inS MCAR § 1.0127 B.4. and 5 MCAR § 1.0127  
C.2. within ten days after the receipt of the notice and response  
form, the providing school district shall arrange for a conference  
with the parent for the purposes of reviewing the reasons for the  
proposed action, reviewing the parent's suggestions and con-
cerns and conciliating the matter. Each conference shall be held  
at a time and place mutually convenient to the parent and school  
district representatives and the initial conference shall be held  
within ten days after the expiration of the ten day period for 
parent response. En cases where the parents fail to attend the  
initial conciliation conference, the district may choose to sched-
ule additional conciliation conferences.  

B. Memorandum. Within seven days of the final conciliation 
conference the providing district shall serve the parent with a 
written memorandum which shall inform the parent: 

I. of the school districts proposed action following the 
conference; 

2. that if they continue to object to the proposed action 
they have a right to object to the proposed action at an impartial  
informal due process hearing and the procedure and time in 
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which to do so. including a "request form" on which the parent 
may request the hearing, and the identification of the district 
employee to whom the written request form or other written 
request for hearing should be mailed, and to whom questions 
and legal documents or requests relating to the hearing may be 
directed; 

3. that if they do not request a hearing on the written 
"request form" or otherwise in writing pursuant to 5 MCAR §  
1.0129 A. EDIJ 129 A. within seven days after receipt of the 
notice, the district will proceed with the proposed action; unless  
the proposed action is an initial action as defined in 5 MCAR §  
1.0120 B.20. and 21. In cases of such proposed initial actions,  
when a parent continues to refuse to provide written permission,  
the district shall schedule a hearing within seven days after the 
expiration of the seven days allowed for parent response;  

4. that if a hearing is scheduled  they request a hearing on 
the district  

shall send  that they will receive a notice describing the rights and 
procedures available to the parents  4,effl relative to the hearing. 

C. "Days" when used inS MCAR § 1.0128 means calendar 
days.  

5 MCAR § 1.0129  EDU 129 The hearing. 

A. When a hearing must be held. 

1. A hearing regarding a proposed action as set forth inS 
MCARl.0124B.EDUl24B.,or5MCARl.0l25E.€DU 
125 E. shall be held : 	. 	. 	:. 	. . 

district(s) whenever afte the providing district receives the 
parents' request for a hearing. This request must be in writing 
and must be made within seven days after the parents' receipt of 
the written memorandum pursuant to 5 MCAR § 1.0128 B.  
EDU 128 B.  Provided however, that no parent shall have a right 
to request a hearing unless at least one conciliation conference 
has been convened  4e14 pursuant to 5 MCAR § 1.0128 A. EDU   
128 A. 

2. A district shall conduct a hearing whenever a parent  
refuses to provide written permission for the initial formal  
assessment or the initial placement and provision of special  
education services, provided the district has made at least one 
attempt to obtain this written consent through at least one concil-
iation conference. 

B. Notice. 

I. Written notice of the time, date and place of all 
hearings shall be given to all parties by the providing district at 
least ten days in advance of such hearings; and the hearing shall 
be held at a time, date, and place mutually convenient to all 
parties. 

2. Within five days of receipt of the parent's written 
request for a hearing the providing school district shall serve the 
parent with a written notice of rights and procedures relative to 
the hearing which shall inform the parent: 

a. that at the option of the school board, the hearing 
shall take place: (I) before an impartial hearing officer the 

mutually agreed to by 
the school board and the parentT. or (3) a person appointed by the 
commissioner; If the school board and parent are unable to agree  
on a hearing officer, the school board shall request the commis-
sioner to appoint a hearing officer.  

b. that they will receive notice of the time, date and 
place of the hearing at least ten days in advance of the hearing 
which will be held within 30 days after the written request; 

c. inform the parent of 4ei+ the following rights 
and responsibilityies: 

(I) of their right to receive from the school dis-
trict(s), within five days of the district's receipt of the parent's 
written request for a hearing, a list of persons who will testify on  
behalf of the district concerning the proposed action;  

(2) of their responsibility, within five days after  
written request by the school district(s), to provide to the dis-
trict(s) a list of persons who will testify on the parent's behalf 
concerning the proposed action;  

based; 

(3) of their right, at least five days prior to the  
hearing, to receive from the providing or resident school dis-
trict, a brief resume of "additional material allegations" refer-
ring to conduct, situations, or conditions which are discovered 
to be relevant and which were not contained in the original  
notice or memorandum; and that if such material allegations are 
not so disclosed, it shall be left to the discretion of the person  
conducting the hearing to determine if those material allegations  
may be introduced or considered.  

ports, or other information; 
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(8) at least five days prior to the hearing, to re 
coivc from the providing or resident school district, a brief 

introduced or considered. 
d. that at the hearing the burden of proof is on the 

school district to show that the proposed action is justified on the 
basis of the child's educational needs or his or her current 
educational performance, or presenting handicapping condi-
tions taking into account the presumption that placement in a 
regular public school class with special education services is 
preferable to removal from the regular classroom; 

the parent; 
e. - that the hearing officer person conducting the 

hearing will make a written decision based only on evidence 
received and introduced into the record at the hearing not more 
than 45 days from the receipt of the request for the hearing 

and that the proposed 
action will be upheld only upon showing by the school district 
by a preponderance of the evidence. A proposed action that 
would result in the child being removed from regular education 
program may be sustained only when, and to the extent the 
nature or severity of the handicap is such that a regular education 
program would not be satisfactory and the child would be better 
served in an alternative program. Consideration of alternative 
educational programs must also be given.- 

f. that the decision of the hearing officer person 
conducting the hearing is binding on all parties unless appealed 
to the commissioner by the parent or the providing district; ay 

appealed to the commissioner; 
j-- that unless the district and parent agree other-

wise, the student shall not be denied initial admission to school  

and that the student's education program shall wi41- not be 
changed, as long as the parents object to the proposed action in 
the manner prescribed by these rules, or until after the decision 

2. If the school board and the parent are unable to agree  
on a hearing officer, the school board shall request the commis-
sioner to appoint a hearing officer. 

3. The hearing officer shall not be a school board mem-
ber or employee of the school district where the child resides or 
of the child's school district of residence, an employee of any  
other public agency involved in the education or care of the  
child, or any person with a personal or professional interest 
which would conflict with his objectivity at the hearing. A  
person who otherwise qualified as a hearing officer is not an  
employee of the district solely because the person is paid by the  
district to serve as a hearing officer. 

4. If a hearing officer requests an independent educa-
tional assessment of a child, the cost of the assessment shall be at  
district expense. All expenses of the hearing, except for the 
parents' and resident school district's attorney's fees or other 
expenses incidental to the parents or resident school district  
participation in the hearing, shall be paid by the providing 
school district. 

D. Prehearing review by the hearing officer. 

I. Five days prior to the hearing, the person(s) conduct-
ing the hearing shall receive copies of: 

a. the providing school district's notice(s) and mem-
orandum prepared pursuant to 5 MCAR § 1.0128 B. EDU 	
l28B. to the parents; 

b. written information concerning the providing 
school district's educational assessment or reassessment and 
copies of any parties' tests, evaluations, or other admissible 
reports or written information relating to such assessment or 
reassessment, or the proposed action; 

c. a copy of the student's current and proposed indi-
vidual educational program plan; and 

d. such other information from the school district(s) 
or parent as the hearing officer may have requested at a prior 

S 
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date provided that a copy of such information is provided to all 
parties, and further provided that such information is made a 
part of the hearing record. 

e. the provisions of b. and c. need not apply when the 
hearing concerns a proposed action as set forth in 5 MCAR §  
1.0124 B. EDU  124 B. 

2. Upon receipt of the information set forth in 1. above, 
the -:::. 	- ..... 	hearing officer:  

a. shall review the same for compliance with these 
rules; 

b. may at his or her discretion, meet with the parties 
together prior to the hearing; 

c. may require the providing school district to per-
form an additional educational assessment or reassessment; 

d. may require the providing school district to pro-
pose an alternative individual educational program plan; 

e. may require the providing school district to send 
additional notice to the parents; 

f. may do such additional things necessary to 
achieve compliance with these rules; 

g. may postpone the hearing for up to 15 days to 
achieve the purposes of this paragraph. 

h. may grant specific extensions of time beyond the  
45 day period at the request of either party.  

E. Hearing rights of the respective parties. 

board. 
I. -2-- The parties shall have the right to representatives 

of their own choosing, including legal counsel. 

2. - At a reasonable time prior to the hearing, the 
parent or their representative(s), as the case may be, shall be 
given access to all of the providing and resident school districts' 
records and such other records pertaining to the child that are 
authorized by law to be disclosed, including but not limited to all 
tests, evaluations, assessments, reports, and other written infor-
mation concerning the educational assessment or reassessment, 
conducted pursuant to  5 MCAR § 1.0124 B. EDU  l2'l B. upon 
which the proposed action may be based. 

3. 4- At least five days prior to the hearing the parents 
shall receive from the school districts, who are parties of the 
hearing, a brief resume of "additional material allegations" 
referring to conduct, situations or conditions which are disco-
vered and found to be relevant to the issues to be contested at the 
hearing and which are not contained in the original notice or 
memorandum provided pursuant to 5 MCAR § 1.0 127 A., B. or 

C.or5MCAR l.0128B.  
if If such material allegation or information relating thereto are 
not so disclosed, it shall be left to the person conducting the 
hearing to determine if those material allegations may be intro-
duced or considered. 

4. .5.- Within five days after the written request isre-
ceived, any party shall receive from the other parties a list of 
witnesses who may be called to testify at the hearing. Such list 
must be filed with the person(s) conducting the hearing. Such 
lists may be modified at any time but each party should be 
notified immediately if possible. 

5. 4:-. All parties or their representatives, as the case 
may be, shall have the right to request the attendance of any 
employee of the school district(s), or any other person who may 
have evidence relating to the proposed action, and to confront. 
and to cross examine any such witness. Any such request must 
be made to the appropriate school district or to the person whose 
attendance is requested at least five days in advance of the 
hearing. Such written requests shall also be filed with the per-
son(s) conducting the hearing at the time of hearing. 

6. -8-v If the person conducting the hearing determines at 
the conclusion of the hearing that there remain disputes of fact 
which, in the interest of fairness and the child's educational 
needs, require the testimony of additional witnesses, or if the 
hearing officer concludes that alternative educational programs 
and opportunities have not been sufficiently considered, he or 
she may continue the hearing for not more than ten days, for the 
purpose of obtaining the attendance of such witnesses or consi-
dering such alternative programs and opportunities. The parties' 
right to cross examination and confrontation and other applica-
ble rights and procedures set forth herein shall continue and be 
given full force and effect. 

F. Hearing procedures. 
I. The hearing officer person conducting the hearing 

shall preside over and conduct the hearing and shall rule on 
procedural and evidentiary matters, and his or her decision shall 
be based solely upon the evidence introduced and received into 
the record. 

2. The school district(s) shall bear the burden of proof as 
to all facts and as to grounds for the proposed action. 

3. One purpose of the hearing is to develop evidence of 
specific facts concerning the educational needs, current educa-
tional performance, or presenting handicapping conditions of 
the person as it relates to the need for the proposed action. 
Consistent with the rights and procedures set forth herein, noth-
ing in these rules shall limit the right of the hearing officer 
person conducting the hearing to question witnesses or request 
information. 
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4. A tape recording, stenographic record, or other re-
cord of the hearing shall be made, and if an appeal is filed 
pursuant to 5 MCAR § I .0129 H. EDU  129 H., the hearing shall 
be transcribed by the providing school district and shall be 
accessible to the parties involved within five days of the filing of 
the appeal. 

parent or their representative. 
G. The Ieeal-decision-of the hearing officer. \\'ithin five 

days after the hearing, Not more than 45 days from the receipt of 
the request for a hearing, the hearing officer person(s) conduct 
ing the hearing shall prepare a written decision based on evi-
dence received and introduced into the record at the hearing.  
Such decision shall address itself to the following: 

I. Decisions regarding assessment or reassessment. 
a. The hearing officer person conducting the hearing 

may sustain a proposed assessment or reassessment of the per -
son as set forth in 5 MCAR § 1.0124 B. EDU  124 B. upon a 
showing by the school district(s) by a preponderance of the 
evidence which demonstrates that there are facts, relating to the 
person's performance in his or her present education placement 
or presenting handicapping conditions, which indicate reasona-
ble grounds to believe that the educational assessment or reas-
sessment procedures are justified, as a step toward the possible 
initiation of or change in the person's educational placement or 
program, including special education services, which will pro-
vide an educational program, including special education ser-
vices, appropriately suited to the person's needs. 

b. Consistent with the standards, requirements, and 
principles set forth in statute and these rules, the hearing offi-
cer person conducting the hearing shall have the authority, 
based on all the evidence received at the hearing, to modify the 
proposed assessment or reassessment instruments or proce-
dures in order to insure compliance with the requirement of 
nondiscrimination. 

2. Decisions regarding educational placement. 
a. Based on an application of the standards, require-

ments and principles set forth in Minn. Stat. § 120.17, subd. 3a, 
and in these rules, the proposed action regarding the person's 
educational placement or special education services as set forth 
inS MCAR § 1.0125 C. EDU  125 C. shall be sustained in whole 
or in part by the hearing officer  person conducting the hearing 
only upon a showing of need by the school district(s) by a 
preponderance of the evidence. 

b. In deciding if the proposed action is to be sus-
tained, in whole or part, the educational needs of the child shall 
be determinative. However, there shall be a presumption that 
among alternative programs of education, that to the maximum 
extent appropriate, a primary placement in a regular public 
school class and program with appropriate special education 
services, is preferable to removal from the regular classroom. 

c. The hearing officer person(s) conducting the hear 
ig may sustain a proposed action that would result in the child 
being removed from a regular education program only when, 
and to the extent that the nature or severity of the handicap is 
such, that education in the program with the use of special 
education services cannot be accomplished satisfactorily, and 
there is indication that the child will be better served with an 
alternative program or services. This decision shall be made in 
accordance with the principle of least restrictive alternatives. 

d. The hearing officer 
ifig-shall also determine whether the school district(s) suffici-
ently considered alternative educational programs including 
special education services and opportunities and at the hearing. 
may receive any additional evidence presented by any interested 
party or person as to the availability and suitability of reasonable 
and viable educational alternatives. If the hearing officer person 
conducting the hearing concludes that there are no reasonable or 
viable educational alternatives the findings shall so state. 

3. 4 All local decisions shall: 

a. contain written findings of fact, and conclusions 
of law, including a statement of the controlling facts upon which 
the decision is made in sufficient detail to appraise the parties 
and the commissioner of the basis and reason for the decision; 

b. state whether the special education services ap-
propriate to the child's needs can be reasonably provided within 
the resources available to the providing district; 

c. state the amount and source of any additional 
district expenditures necessary to implement the decision; and 

d. be based on the standards and principles set forth 
in Minn. Stat. § 120.17, subd. 3a, and 5 MCAR § 1.0129G. I.  
and 2.  EDU 129 G.l. and 2. 

4. —All decisions shall be filedwith the commissioner 
of education and shall be sent by mail to the parties. The- 

The 
decision(s) shall also include information detailing the right to 
appeal the decision, the procedure and time in which to do so, 
and an appeal form on which to indicate the desire to appeal 4he 

as set forth inS MCAR  
§ 1.0129 H.2. EDU 129 H.2., they request. 

H. Effective date of the action and appeals. 

I. The decision of the hearing officer person conducting 

decision, shall be binding on all parties unless appealed to the 
commissioner by the parent or the school board where the child 
resides; and shall become effective 15 days after service of the 
decision unless the decision is appealed. 

PAGE 1304 	 STATE REGISTER, MONDAY, FEBRUARY 18, 1980 	 (CITE 4 SR. 1304) 



	 PROPOSED RULES 

2. The hearing officer's binding local decision issued 
pursuant to 5 MCAR § 1.0129G. 1., 2., or 3., EDU 129G. I., 
2., or 3., may be appealed by the parent or the school board  
where the child resides to the commissioner of education within 
15 days of receipt of that written decision(s) in the following 
manner: 

na 

and the entire record; or 

the entire record. 

a. 
sion(s) The.th.appeal decision shall be based on a review of the 
local decision(s) and the entire recorch; 

b. .e- All notices of appeal shall be on the appeal 
form or otherwise in writing and shall be sent by the parent by 
mail to all parties to the hearing at the time the appeal is filed. 

3. The school board shall be a party to any appeal. The 
commissioner shall issue a final decision based on a review of 
the local decision(s) and the entire records within 30 calendar 
days after - -. . - - . the 
filing of the appeal. A written transcript of the hearing shall be 
made by the district; the transcript and entire record shall be 
accessible to the parties and provided to the commissioner  

within five calendar days after the filing of the appeal. If the  
transcript and record is not provided to the commissioner within  
five days of the filing of the appeal, the district shall request an  
extension of the time beyond the 30 day period equal to the  
number of days which exceeded the five day period for filing the  
transcript and entire record. However, in appeals of local deci 

The commissioner 
shall seek additional evidence if necessary and may afford the 
parties an opportunity for written or oral argument; provided any 
hearing held to seek additional evidence shall be an impartial  
due process hearing but shall be deemed not to be a contested 
case hearing. The commissioner may grant specific extensions 
of time beyond the 30 day period at the request of any party.  

4. The commissioner's final decision shall: 

a. be in writing; 

b. include findings and conclusions: and 

c. be based on the standards set forth in Minn. Stat. § 
120.17, subd. 3a and the standards, requirements. and prin-
ciples set forth in 5 MCAR § 1.0129G. I. and 2. EDU  129G. I. 
and 2. and these rules. 

5. The decision of the commissioner shall be final un-
less appealed by the parent or the school board to the district 
court of the county in which the providing school districts, in 
whole or part, is located. The scope ofjudicial review shall be as 
provided in chapter IS. 

6. 
EDU 129 E. If f the providing school district fails to implement 
thc peron conducting the hearing!s.officer's.k1 decision, the 
parent shall have the right to bring such failure to the attention of 
the commissioner. In accordance with the provisions of Minn. 
Stat. § 124.15, the state board of education may impose such 
sanctions necessary to correct any such failure. 

I. "Days" when used in 5 MCAR § 1.0129 means calendar  
days. 
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The adoption of a rule becomes effective after the requirements of 

Minn. Stat. § 15.0412, subd. 4, have been met and five working days 
after the rule is published in the State Register, unless a later date is 
required by statutes or specified in the rule. 

If an adopted rule is identical to its proposed form as previously 
published, a notice of adoption and a citation to its previous State 
Register publication will be printed. 

If an adopted rule differs from its proposed form, language which has 

been deleted will be printed with strike outs and new language will he 
underlined, and the rule's previous State Register publication will 
be cited. 

A temporary rule becomes effective upon the approval of the Attor. 
ney General as specified in Minn. Stat. § 15.0412. subd. 5. Notice 
of his decision will be published as soon as practicable. and the 
adopted temporary rule will be published in the manner provided for 
adopted rules under subd. 4. 

Department of Public 
Welfare 

Social Services Bureau 
Notice of Extension of Adopted 

Temporary Rule Governing Child 
Day Care Sliding Fee (12 MCAR § 
2.163) 

Notice is hereby given that temporary rule 12 MCAR § 2.163 
governing child day care sliding fee is extended for 90 days 

through May 3. 1980. The rule was proposed and published at 

State Register Volume 4. Number 13. pp.  526-529. on October 

I. 1979: approved by the Office of the Attorney General on 

November 5. 1979: filed with the Office of the Secretary of State 

on November 7. 1979: and amendments were published at State 

Register. Volume 4. Number 21. p.  848. on November 26. 
1979. 

SUPREME COURT 
Decisions Filed Friday, February 8, 1980 
Compiled by John McCarthy, Clerk 
49790/SI In the Matter of the Welfare of Donald Francis Roybal. Hennepin County. 

Juvenile court did not clearly err in finding that juvenile was not suitable for treatment and therefore courts decision to grant reference motion 

pursuant to Minn. Stat. § 260.125 (1978) is affirmed. 

Affirmed. Todd. J. 

49886, 49967/1 Pauline J.  DiLuzio, trustee for the heirs of Robert C. DiLuzio, decedent, vs. Home Mutual Insurance Company, 
Appellant (49967), American Family Mutual Insurance Company, Appellant (49886). Hennepin County. 

An 'uninsured" motor vehicle is one that does not carry insurance meeting the minimum legal requirements. In the instant case the 

automobiles involved were insured under a policy meeting legal requirements. Therefore, according to statute, uninsured motorist coverage 

was not applicable. 

Reversed and remanded. Scott. J. 
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TAX COURT 
Pursuant to Minn. Stat. § 271.06, subd. 1, an appeal to the tax court may be taken from any official order of the Commissioner of Revenue regarding 

any tax, fee or assessment, or any matter concerning the tax laws listed in § 271.01, subd. 5, by an interested or affected person, by any political 
subdivision of the state, by the attorney general in behalf of the state, or by any resident taxpayer of the state in behalf of the state in case the attorney 
general, upon request, shall refuse to appeal. Decisions of the tax court are printed in the Stale Register, except in the case of appeals dealing with 
property valuation, assessment, or taxation for property tax purposes. 

Carol Lynne Newbauer, 	 Appellant, 
-vs- 

The Commissioner of Revenue, 	 Appellee. 
Docket No. 2831 
	 Order dated February 8, 1980. 

Taxpayer appeals the Order of the Commissioner of Revenue dated January 3, 1979. Said Order ruled that the transfer to appellant by 
appellant's deceased husband of a $20,000 term life insurance policy was in contemplation of death by decedent and thus increased appellant's 
inheritance tax liability. 

Carol Lynne Newbauer, appeared pro Se, 
James W. Neher, Special Assistant Attorney General, for appellee. 

l)ecision 

The Order of the Commissioner of Revenue is hereby reversed. 
Findings of Fact 

John Knapp 

The findings of fact have been stipulated by the parties and appear as follows: 

I. On May 3, 1974. Ronald E. Newbauer assigned all incidents of ownership in a group term life insurance policy (Union Central Policy 
No. 3l4-G-3609) to his wife, Carol Lynne Newbauer. 

2. On April 23, 1977, within three years of the assignment of the policy, Ronald E. Newbauer died, an apparent suicide. 

3. The proceeds payable to Carol Lynne Newbauer, as beneficiary of the policy, were $20,000. The assets in decedent's estate totaled 
$173 .090.00. 

4. On February 7, 1978 an inheritance tax return and schedule of non-probate assets for decedent's estate were filed with the Commissioner 
of Revenue. The schedule of nonprobate assets reported the aforementioned insurance policy as not taxable in decedent's estate. 

5. Following receipt of additional information pertaining to the insurance policy pursuant to a request for documents issued on March 8, 
1978, the commissioner, on October 3. 1978, issued an objection to the inheritance tax return, asserting that the proceeds of the policy were 
taxable in decedent's estate as a transfer in contemplation of death within the meaning of Minn. Stat. § 291.01. subd. 1(3). 

6. Following an administrative hearing on the question of taxability of the insurance proceeds, the hearing examiner, on December4, 1978. 
recommended that the commissioner dismiss his objection and accept the inheritance tax return and schedule of non-probate assets as filed. 

7. On January 3. 1979 the commissioner issued his Order assessing additional inheritance tax on the assignment of the insurance policy in 
question, as a taxable transfer in contemplation of death within the meaning of Minn. Stat. § 291.01, subd. 1(3). 

8. On February 12. 1979 appellant filed a timely notice of appeal from said Order. 

Conclusion of Law 
The evidence taken as a whole rebuts the statutory presumption that the assignment by Ronald E. Newbauerto appellant of a group term life 

insurance policy was in contemplation of death. 

Memorandum 
Under Minn. Stat. § 291.01. subd. 1(3) when there is a transfer of a material part of the property of a deceased, in the nature of a final 

disposition, within three years prior to death and without adequate consideration, there is a rebuttable presumption that the transfer was in 
contemplation of death. Ronald E. Newbauer assigned the proceeds of a $20,000 term life insurance policy to appellant on May 3, 1974. Mr. 
Newbauerdied on April 23. 1977, tO days within the presumption period of the statute. Thus, at first glance the transfer appears to satisfy the 
statutory test for a transfer in contemplation of death. 

The presumption that the transfer was in contemplation of death can be rebutted by proof that thoughts which are commonly associated with 
life, rather than death, prompted the transfer. Rule lnh. Tax 14. Appellant submitted to the Court two pieces of evidence in her attempt to rebut 
the presumption. They were: a copy of a subscription to Sports illustrated magazine and a copy of an estimate for home insulation given to the 
deceased. 
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TAX COURT 	
The deceased ordered his magazine subscription in November of 1976. That order paid for issues which would be delivered through the 

first week of November 1979. Mr. Newbauer died on April 23, 1977, before his subscription terminated. 
The estimate of insulation cost was given on March 21, 1977. A month and 2 days later Mr. Newbauer died. The court grants that it is 

customary for people to enter into such transactions with an expectation to carry them out. However, according to rule lnh. Tax 14, what 
is needed to rebut the presumption is proof that thoughts commonly associated with life prompted the transfer. Though in these transactions the 
deceased may have contemplated seeing them through, the Court cannot stretch this reasoning to mean that Mr. Newbauer had such thoughts 
when he transferred the insurance policy to appellant, nearly three years earlier. 

Appellant testified that she requested the deceased make the transfer. Appellant's desire for such a transfer was prompted by knowledge 
obtained at an estate planning class held at a local community college. Rule Inh. Tax 14 recognizes that a transfer with the desire to avoid 
inheritance and estate taxes is an example of a motive associated with death. However, appellant also testified that she attempted to have the 
deceased ttansfer his other insurance policies as well. According to appellant's testimony, the deceased's reason for not transferring all three of 
his insurance policies was that he realized that if a divorce occurred, he would have no interest in the policies. The deceased's reason for not 
transferring all of the policies is unquestionably a life motive and outweighs the presumption the estate planning concept gives the transfer of 
the one policy. Therefore,due to the non-transfer of deceased's two other policies,the Court finds that the transfer of the one policy to appellant 
did not carry a death motive and therefore was not in contemplation of death. 

Since the transfer was not in contemplation of death, the Court need not determine whether the $20,000 insurance policy constituted a 
material part of decedent's $l73,090.00 estate. It must be remembered, however, that the ratio the gift bears to the entire estate, though 
important, is not determinative. Rule lnh. Tax 13(a). In such a case, other factors afe also considered. 

John Knapp 
Chief Judge 

OFFICIAL NOTICES 
Pursuant to the provisions of Minn. Stat. § 15.0412, subd. 6, an 

agency, In preparing proposed rules, may seek information or opinion 
from sources outside the agency. Notices of intent to solicit 
outside opinion must be published in the State Register and all interested 
persons afforded the opportunity to submit data or views on the subject,  

either orally or in writing. 

The State Register also publishes other official notices of state agen-
cies, notices of meetings, and matters of public interest. 

Department of Commerce 
Insurance Division 
Notice of Meetings 
Board of Directors 
Minnesota Comprehensive Health 

Association 
Tuesday, April 22, 1980 
11:00 a.m. 
Prudential Insurance Company 
3701 Wayzata Boulevard 
Minneapolis, Minnesota 

Changes in any scheduled meetings and notice of any addi-
tional meetings will be posted or otherwise available upon 
inquiry at the offices of the Insurance Division, and may also be 
obtained by telephone from the Life and Health Section, tele-
phone (612) 296-2202. 

Nominating Committee 
Minnesota Comprehensive Health 

Association 

Tuesday, April 22, 1980 
10:45 a.m. 
Prudential Insurance Company of America 
3701 Wayzata Boulevard 
Minneapolis, Minnesota 

Changes in any scheduled meetings and notice of any addi-
tional meetings will be posted or otherwise available upon 
inquiry at the offices of the Insurance Division, and may also be 
obtained by telephone from the Life and Health Section, tele-
phone (612) 296-2202. 
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	 OFFICIAL NOTICES 

Office of Hearing Examiners 
Notice of Intent to Solicit 

Information or Opinions Relating 
to Amendments to the Rules of 
the Office of Hearing Examiners 
Relating to Rulemaking and 
Contested Cases 

Pursuant to Minn. Stat. § 15.04 12, subd. 6, notice is hereby 
given that the Office of Hearing Examiners is soliciting informa-
tion and opinions from sources outside of the agency for the 
purpose of preparing amendments to the existing procedural 
rules of the office relating to both rulemaking and contested 
cases. 

Any persons desiring to submit data or views on the subjects 
may do so either orally or in writing. All written submissions 
will become part of the record in any subsequent hearing. 
Persons submitting proposals which are accepted by the office 
may be called upon to present oral or written testimony in 
support of the proposals at any subsequent hearing. 

The office intends to proceed to hearing immediately follow-
ing adjournment of the 1980 regular legislative session. There-
fore, all submissions must be received by the office no later than 
4:30 p.m.. five working days aftcr the legislature adjourns sine 
die. 

Comments should be submitted to: 

Duane R. Harves 
Chief Hearing Examiner 
Office of Hearing Examiner 
Room 300 
1745 University Avenue 
St. Paul, Minnesota 55104 
Telephone: (612) 296-8100 

Department of Public Safety 
Driver and Vehicle Services 

Division 
Notice of Intent to Solicit Outside 

Opinion Regarding Proposed 
Revisions to Rules on Driver 
Training, Vehicles, Instruction, 
Instructors and Schools 

Notice is hereby given that the Department of Public Safety is 
seeking information, comments and opinions from sources out-
side the department in preparing to draft revisions to rules 
relating to commercial driver training schools. Such rules are  

authorized by Minn. Stat. § 171.33 and 171.34. The depart-
ment is proposing to incorporate rules concerning truck driver 
training and to update the existing rules, Driver License 3 1-38. 

All interested or affected persons or groups are invited to 
provide information on this subject until March 18, 1980 by 
contacting: 

Mr. Rollis Odendahl 
Driver Training Supervisor 
314 Transportation Building 
St. Paul, MN 55155 

Written statements will be made part of the public hearing 
record. 

Secretary of State 
Notice of Vacancies in Multi-Member 

State Agency 
Notice is hereby given to the public that vacancies have 

occurred in a multi-member state agency, pursuant to Minn. 
Stat. § 15.0597, subd. 4. Application forms may be obtained at 
the Office of the Secretary of State, 180 State Office Building, 
St. Paul 55155; (612) 296-2805. Application deadline is Tues-
day, March 4, 1980. 

Department of Economic Security Advisory Council has 
two vacancies open immediately: one for a public member and 
one for a labor representative. Members are appointed by the 
Commissioner of Economic Security. The council advises the 
commissioner on the policies and programs of the Department 
of Economic Security. Meetings are held monthly. Members 
receive $35 per diem. For specific information, contact Dave 
Newman. (612) 296-6073. 

Department of 
Transportation 

Technical Services Division 
Notice of Intent to Solicit Outside 

Opinions Concerning the 
Possible Adoption, Amendment, 
Suspension or Repeal of Rules 
Reiating to Minn. Stat. chs. 161 
and 162 (State-Aid Roadway 
Operations), 14 MCAR § 1.5032 

Notice is hereby given that the Commissioner of Transporta-
tion is soliciting opinions and comments pertaining to the adop-
tion, amendment, suspension or repeal of rules promulgated 
pursuant to or authorized by Minn. Stat., chs. 161 and 162 
relating to State-Aid Roadway Operations. 

(CITE 4 S.R. 1309) 
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Please be advised the Commissioner of Transportation has 
met in the last 60 days with those county and municipal officials. 
through his authorized agent. as required and established in 
Minn. Stat. § l62.Ol, subd. 2. 

All other interested or affected persons or groups are re-
quested to participate. Statements of information and comment 
may be made orally or in writing and must be received by March 
II, 1980. Written statements of information and comment may 
be addressed to: 

Mr. Gordon M. Fay 
State-Aid Engineer 
Technical Services Division 
Minnesota Department of Transportation 
Room 420 Transportation Building 
Saint Paul, Minnesota 55155 

Oral statements of inlormation and comment will be received 
during regular business hours over the telephone at (612) 296-
3011 and in person at the above address. Any written material 
received by the above date will become a part of the record of 
any rules hearing which might be held. 
February Il. 1980 

Richard P. Braun 
Comm I SS ione r 
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STATE OF MINNESOTA 

OFFICE OF THE STATE REGISTER 

Suite 415, Hamm Building 
408 St. Peter Street 

St. Paul, Minnesota 55102 
(612) 296-8239 

ORDER FORM 

State Register. Minnesota's official weekly publication for agency 
rules, notices and executive orders. 
	 Annual subscription $1 18.00 
	 Single Copy $2.25 each 

Minnesota Code of Agency Rules (MCAR). The permanent. 15 
volume set of state agency rules. An indispensable reference work 
for the practice of administrative law. 
	 IS volume set $325.00, includes the annual update 

servi( subscription for the year of order (a $140.00 
value) and a set of MCAR binders 

State Register Binder. Durable 3½ inch. forest green binders 
imprinted with the State Register logo. 
	 State Register Binder $5.00 + $20 (sales tax) = 

$5.20* each 

The 1979-80 Audio Visual Catalog. A 275-page catalog of state 
agency films, slides and tapes available to the public. 
	Single copy $4.50 + $. 18 (sales tax) = $4.68*each 

Minnesota Guidebook to State Agency Services. Detailed listing of grants, information, materials and services available from each state 

agency. with over 2.000 individual offices listed. Complete list of licenses and permits required in Minnesota and detailed information on 
financial aid and assistance progr?ms. reports, publications, maps. Minnesota lore, natural resource information, agricultural services, business 

assistance, museums, libraries, laboratory testing, complaint filing, consumer protection. historical sites, drivers' examinations and more. 

	 Single copy $6.25 + $25 (sales tax) = $6.50* each 

*10 avoid Minnesota sales tax, please include your Certificate of Exempt Status issued by the Minnesota Department of Revenue. 

Please enclose full amount for items ordered. Make check or money order payable to "Office of the State Register." 

Name 	  

Attention of 	  

Street 	  

City 	  State 	  Zip 	 

Telephone 	  



Legislative Reference Library 

Room ill Capitol 

Interoffice 
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